PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

At asesson o the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA inthe ity of
Cherleston on the &”cey of e, 2004
CASE NO. O4-0350.T-PC.
VERIZON WEST VIRGINIA, INC.
Petition for Arbitration of an Amendment to Interconnection
oodl Exchango

‘Section 252
of the Communications Act of 1934, as Amended, and the Triennial
Review Order

COMMISSION ORDER

‘On March 10, 2004, Verizon Inc. HAV) Abitration
(Petition or Petition for Arbitration) seeking consoliceted aritration for the purpose of
plemeni

provisions of Verizon-WV's intesconnection agreements with Competiive Local Exchange
Cariers (CLEC) and Commercial Mobilee Radio Saxvice Providers (CMRSS) in West Virginia.

Ve Steted that ight of the Federal
‘Commissionts (FCC's) recent Triennial Review Order (TRO). Verizon WY stated that it

of the FCC's TRO. Since that time, the United Sates Court of Appeets for the Disirict of
an order TRO

United States Telecom Association v. FCC, 359 F:3d 554 (D.C. Cir. 2004), issued March 2,
2004, (USTA 1)

Verizon WV assertsthet 1

the 1934 (the Act) and the TRO. Verizon WV tated

et it 10, 2004, "at the close of
< right

part granted in the TRO, to the extent
‘such reief is not sif-effectucting.

erizon-WV opined that USTA 11 may not ffect the language of Verizon W\'s
‘amendment, but that minor revisions may USTA Il

19, 2004, Verizon-WV.

TRO,
iy 2,2004.



Included with AaonM.
Panne,

On March 16, 2004, led an Inial Joirt Saf

P
afinal recommendation.

‘On March 19, 2004, Verizon-WV filed an Update to the Petition for Arbitration. Thefiling
included minor toreflect
USTA I1'svacating of some portions of the FCC's TRO and upholding others. Verizon- WV

that CL thisfil

pr
10,2004 filig, to respond.

By Order 2004, - WV's petition
tobefiled on or before April 13, 2004,

On April 2, 2004,

effects on ratepayers in West Virginia.

On April 5, 2004, MClmetro Access Transmission Services LLC and Intermedia
'y "speition. MCI
) this case the ablef

. MCI o argue that the FC
the TRO to mandate that the timing of requirements of § 252(b) of the Act 2pply to the
negotiation of amendments to conlracts that contain a change-of-law provision. Therefore, MCI
argue that

0)
abitrating amendments o implement the TRO,

On April 7, 2004, FiberNet, LLC,
2004,

May 28, 2004, FC asked that
dements. The FC( Court for ads-day
theUSTA Il enerdl seek a
cortiorari

before May 28, 2004. Futthermore, FiberNet rged the Commission to prokibit Verizon- W\

meits of Verizon-WY's aritration request.



On Apil 7, 2004, counsel for Level 3 Communications; LLC, 1CG Telecom Group, Inc., DSLnet
LC, Inc., NTELOS of West

Virginia I 'S petition.

‘On April 9, 2004, Verizon-WV filed aetter urging the Commission to deny FiberNet's request
2 May 28,

g of respor
2004, Verizon WV stated tht the FCC's 45-day commercial negotition period is not anew
iod of torelect the
abilration of the TRO amendiment. Verizon-WV would not oppose extension of the deadine for
response until May 31, 2004, , 2004,

On April 13, 2004, the Ct \T&T West
Virgiia Inc. (AT&T), Ciynet West Virginia, LLC (Cityne) the Compettive Carier Coition
(Coalition), roup, Level Inc., the Cc

Advocate, P, LLC,and
Wirdlessco, L.P. and the Staff. The substance of these filings was as follows:
ATET WV s
U 19, 2004, ATAT argued that
but that ISTA II has not yet teken effect.
AT&T arguestha (1) Verizon WV
e Order the TRO isfinal and

non-appesiable; and (2) theissue of routine network modifications because the TRO only
dlaifies the exising legal obligetions hat Vierizon WV cortinues o ignore, but does ot

AT&T AT&T. Verizon-
wv' Furthermore, AT& T i
aut process, iswarranted,
ity Siay or and, dtenatively, ifs Answer to
Verizon Wy G
ci it
Citynet considers tsaf Citynet
Russell M.
‘Glau and Jonathen S. Frankel o @ppesr on ts behalf. The Colition also filed a Petition to
Intervene, WV's Petition.
Operations, Inc.,dba TelCove; DSLnet Lc
1CG Telecom Group, Inc; and NTELOS of West Virginialnc.
InitsMotion, the: WV must offer

UNES under the Bell Atlantic/GTE merger conditions under its existing agreement unil the TRO
isfinal and non-appeslable, which it is not. Seoond, the petiion failsto comply with procecural




positions of

Practiceand
Procedure. Third, .
because the law pon which the peition s based is il undetermined. Finally, therrates Verizon
uct of achange of -
wv
In summary, the C 3 it
agreements order ng
i be subject The
"
Thereatter,
asubsequent
trigger anew phase of the arbitration proceeding
The Cx roup, consisting of , Business Telecom Inc.,
Essex . FiberNet, LLC, IDT Corp., KMC Telecom 1] Inc., KMC
‘TelecomV Inc, and XOLL
that Verizon WV has never the
Group, nor
Verizon Wy the USTA I deci 19
2004, attempt o strip aw WV's Section 251 obligations.
other
USTA Il cCs
delegationsof ty 1
dements, cc
‘Therefore, continting [
Instead of

for arbitrtion that address the TRO, the USTA 11, state law, and other federal law requirements
(such as 271 obligations) in order to minimize duplication of effort and promote the most
efficient use of the CommiSS on's resources.

quo until hold al
USTA Il
over asubsequent period;

another phase of immediately
implement the FC must

Ppricing obligations, which were not affected by USTA Il



Level 3¢ Inc.
Level 3and Verizon-
that will go provision
Level ddnot
before.
artitration. Level mpetit
todismiss,
the RO, thesate of
unsetted.
o part. The FCC has ikewise been knocked of-iler, CAD stated. On April 9, 2004, the FCC.
Circutssay, et
UNES, for an additiona 45

days. CAD went erizon WV's peftion

not

‘and 252 of the Act; Verizon W pelition does ot comport with the requirements of Section

252(b) of the Act; Verizon WV

deadinesto May 31, 2004

Le, C. and Wirelessco,
LP. (print et ) y ‘s petition.
Sprint et al state that Verizon-WV s failed to negotiate with Sprint regarding the changes it
required
by the Act. North C:
X the
TRO, rulesfor

The Maryland C

premature because of the uncertain satus of the TRO,

erizon WV, siating it was

Sprint cariersof the
oppor theAct
‘amendment pursuant e TRO.
attempt to circumvent and 2) the
andthe
If the Cx
Verizon Wy 1) erizon WV has
Verizon Wy andthis

Commission's ules for negotiations and arbitrations.

Commission St filed aMotion to Dismiss. Staf opined that the FCC, in its TRO, erroneousy




the TRO. Staf
5§ 251 and 252 of the rigger mechanism for

ILEC'srecaipt of arequest for negoiation. Siff

asmila

aizon WV the Act
o arbitration only afte it has received a request from another cartier. Salf believes that

par equest
negotation orartrtion, i o freely negotiateterms and condtions changes n the
agresments

salf theA
2) postion of each

issuies and 3) other ssues discussed and resolved by the parties. Veizon-W saysit could not

EC:

On April 14, 2004, Commission St filed a Further nitial Joint Staf Memorandum. Inthis
an extension
May 31, 2004, espor

um,

n April 15, 2004, oun ProH;

o sl
Michae! B. Hazzard and Genevieve Morel,

‘On April 19, 2004, MCI'slocal counse filed Motions for Pro Hac Vice Admission of Kimberly
A.Wwild

‘Also on April 19, 2004, Verizon-WN filed aletter statng itsntent to file:a consolidated

‘On April 23, 2004, ATAT filed aResponseto the Compeitive Carrer Codlition's April 13,

2004, petition. AT&T

that are reevant and avbitrable. There are issues, however, that are o ready for arbitration and
USTA II has no yet taken

effect. So,f “Thetwo non-

Atlantic/GTE Merger Order conditions until the TRO becormes final and non-appestable; and 2)
theissweof TROOnly.
dlaifies the exising legal obligetions that Vierizon W\ continues o ignore, but does ot

AT&T and Verizon WY.

‘On April 28, 2004, Verizon WV filed an Opposition to Motions to DisTiss Verizon WV states
that St c g

the FCC improperi
theAct

TRO, rather recaipt by an ILEC of aCLEC's




request 10 negotiate The CAD voices the same complaint Vierizon W arguesthat Saff and

s procedural rul is
inding federal  and may not
thisarbitration
Asto St erizon WV
other
Verizon WV
L ECs responded, f a ll, z
erizon WV Furthemore, CLECs re
alein their

In response to CLECE arguments that Veizor W's petition is premature because the Bell

TROsfin, Verizon W stated that the merger

‘and expired Ly 2003,
WV's petition, Verizon WV The
Verizon WV's
including the possible sy o reversdl of the USTA 11
AstotheCL erizon WV's amendiment
TR must be
Verizon WV never
modifications. LECs
WY 's edsing
ates. The FCC has never
Verizon WV went
Verizon WV's pet
Verizon WV also
‘Section 252(b).
Verizon Wy the

‘TRO, Verizon-WV states tha the merger conditions have expired because of the D.C. Circut's
decision in rited Sates Telecomm ASSnv. FCC 290 F.20 415 (D.C. Ci. 2002), cert. denied,
538 U.S. 940 (2003). The merger conditions also expired due to their own sunset dlause making
virtually all conditions expire 36 months from the closing date of July 2000, Verizon-WY urges
the TRO

iscritcal

OnMay 6, 2004, the Competitive Carrier Colition filec a Reply to Verizon-WV's Oppositions
tothe Motionto Dismiss. In this reply the Coaition argues; (1) that Verizon- WV's obligation to
offer L tant 0er continues; (2) HAV'S




law and this

uncertanty of d needed for Verizon-
WV to compi duty tooffer

VWV is dready doing:

Alsp on May 6, 2004, Verizon WV filed aMotion to Hold Proceeding In Abeyance until June:

15, 2004, Verizon WV stated that

‘ongoing TRO commercial negotiations. June 15, 2004,isthe date on which the D.C. Circuit

Court's mandatein USTA Il is currently scheduled to issue. Verizon-WV states that its motion is
partieswill

hether resolving TRO isswes.

par . Verizon WV the time for
‘completion of this arbitration thet would ctherwise apply nder 47 U.S.C. 252(b)(4)(C).

‘Theresiter, each of AT&.T, the Competitive Carrier Group, and MCI, filed seperate.

Verizon 1
n June 15, 2004,

ncition that TA Il issues.

OnMay 18, 2004,

the Public Utilties Commission of New Hampshire.

OnMay 21, 2004, Citynet West Virginia LLC filed arenewdl of its April 12, 2004, Motion to
Dismiss.

On May 27, 2004, Verizon WV filed aletter statingiisintent tofile on June 3, 2004, a response:
EC

OnMay 28, 2004, espon .

will ensuef on June 16", Verizon WV carties out it tated intention to cease unbundling
capaxity lops,

ISTAII. The Ce

direct Verizon WV par
(including derk fiber and high- [l the rates,terms and

smilarly siuated CLECSin West Virginia unti the FCC estabiishes new rules or the edsing
FCC rulesare ranstt

On dune:2, 2004, the Cx
Andrea Prutt Edmonds.




DISCUSSION

Upon review of al of the foregoing, and with awareness of proceedingsin some sister Sates, the.
not but rather, will after dne
15, 2004. On or before June 15, 2004, each of the parties will be required to file an outinein the
format of Attachment A, Aformat
that comparison of party prepared. If aparty hasno
pos inthe outlne, it
A the

following, asmuch as

possible, the format of Attzchment A.

Sprint

that wearedsoof oneon-one
L not
negotiations Furthermore this
oceecing.

Sprint, CAD, and the C
the reqirements of Section 252(b)(2) of the Act and of Rule 15:5.9:3.of the Commissionis.
ddnot

Order,will
Telephone Rule requirements.
the FC
o of Congress. Cc ECsrequest toaCLEC
trigger for
followed, only if necessary, by either party's peition to a State Commission to arbitrate:
d ts See 47 U.SC. § 252(a)(1): 47 U.SC. § 252(b)(1). 'STRO
an atempt anILEC request
for negatiation, the
TRO, the
amendment of wewill
Start dates of the Act and by FCC,
ihe Cx
une 15, 2004, as further explained below.
theActandin

the RO, this Cx




timetables. Inits May 6, 2004, Motion to Hold Proceeding in Abeyance, Verizon- WV indicated

In AT& T's Respor T& T agreert
thattolling s appropriateif this caseisheld in abeyance. See AT&T Response, p.3, fn'.
Accordingly,

received arequest for negotiations), then we shall deem the stat date for caculating any such
June 15, 2004, Neverthel attempt

required for finl arbiration to the extent possibe.

June 15, 2004, the partiesare
-
o intercifice
transport), high-capacity loops, the rates,
o wnless or untl
thece INES. Provision of UNES.

st or o grow in thelr zbsence.

Finally, pursuant o Rules 12.6. and 12.7. of the Comission's Rules of Practice and Procedure
(Procedural Rules), grantall

tojustify intervenor staus pursuant to Procedural Rule 126,
FINDINGSOF FACT

1

Verizon Wy

2. Prior to Verizon-W\'s motion, several CLECs and the CAD had requested dismissd of this
proceeting

3 Prior s moi al cL of or
abeyance o, this proceeding, with respect o issues that were ot the subject of remand in USTA
u

Verizon-WV has suggested that this Commission tol the ime for completion of this
asbitration that would othenwise apply under 47 U.S.C. 252(b)(4)(C).



CONCLUSIONS OF LAW

1 alof
the Commission will hold this case in abeyance urtil after June 15, 2004, except that exch of the
parties will be required, on or before une 15, 2004, o file an outlinein the format of Attachment
A

211 A
3 red by Section 252 of the Act,
proceeding received a
equest for negotiaions),
deemedto be dune 15, 2004,
a not
‘separate CLECs may not be preferabieto global negliations.
5. TheCx 3
wil theAct
‘and Rule 15.5.9:3.of the Commission's Telephone Rules:
6 Thec ‘s start date of
Act Intheinterest of amendment of wewll
proceed with this case.
 FCC, it have begun
as0f Ane 15, 2004
10 June 15, 2004, the parti
continue, 3
acoept
ORDER

I the motions for AaronM.
Panner, Russell M. Glau, Jonathan S. Frankel, Micheel B. Hazzard and Genevieve Morell,
Kimberly A. Wild, and Andrea Puitt Edmonds, re hereby granted.

T
ITISFL formal
unti after e 15, 2004,




ITISFURTHER O .

‘comprehensive, interconnection agreements.

IT IS FURTHER ORDERED each of the partiesshel, on or before dne 15, 2004, file an outline:
inthe format of Attzchment A hereto. If the oulinein Atiachment A fals o identify every

respective outinefilings.

IT IS FURTHER Of that
may be required pursuant to 47 U.S.C. 252(0)(4)(C), shall be calculated from astart dte of Aune.
15,2004,

I that Verizon-
limitedt interoffice

transport), high-capacity loops,

il

authorizes Vierizon WV 10 cegse providing specific UNES.

IT IS FURTHER ORDERED that the Commission's Executive Secretary shall serve acopy of
this order on il parties of record by First




ATTACHMENT A
INAME OF PARTY
INTERCONNECTION AGREEMENT
‘OUTLINE OF ISSUES FOR ARBITRATION
PUBLIC SERVICE COMMISSION OF WEST VIRGINIA
CASENO, 040350 T-PC

6."Siay or Revers of the TRO"

L Isthere agreement on the proposed language?
2.1f

3. Whet s thefiling party's position?
4. Why do the parties disagree?
5 Isthisisue abiable?

General Condition 1.1
L Isthere agreement on the proposed language?
211 hat

3. Whet s thefiling party's position?
4. Why do the parties disagree?
5. Isthisisuearbitrable?

General Condition 1.2:
L. Isthere agreement on the proposed language?
21f

3. Whatisthefiling party's position?

4. Why do the parties disagree?
5. Isthisissuearbitrable?

General Condition 1.3
L s there agreement on the proposed language?
211  what

3. Whatisthefiling party's position?
4. Why do the parties disagree?
5. Isthisissearbitrable?



1. Whet glossary item(s) does the filing perty disagree with?
2. For eachitem of isagreement, what isthefiling party's position?
3. Why do the parties disagree?

4. Isthisise abitrable?

311

Sect
L. Isthere agreement on the proposed language?
211 het

3. Whet s thefiling party's position?
4. Why do the parties disagree?
5. Isthisisse abitrable?

31

L. Isthere agreement on the proposed language?
21f

3. Whet s thefiling party's position?
4. Why do the parties disagree?
5 Isthisisue abirable?

313, Hybrid L

Sect
L Isthere agreement on the proposed language?
211 pet

3. Whet s thefiling party's position?
4. Why do the parties disagree?
5. Isthisissuearbitrable?

Section 3,1.4,1DLC Hybrid L

1. Isthere agreement on the proposed language?
21

3. Whet s thefiling party's position?
4. Why do the parties disagree?
5 Isthisisue abiable?

Section 32,1
1. Isthere agreement on the proposed language?
2.1

3. Whatisthefiling party's position?
4. Why do the parties disagree?

5 Isthisisue abirble?

Subloops

Section3,
L Isthere agreement on the proposed language?
211 het




3. Whatisthefiling party's position?
4. Why do the parties disagree?
5 Isthisisue abiable?

3410434,

Sect
L Isthere agreement on the proposed language?
211  what

3. Whet s thefiling party's position?
wi parties disagree?

5. Isthisissuearbitrable?
RO Section 3.4

L Isthere agreement on the proposed language?
211  what

3 Whatisthefiling party's position?

4. Why do the parties disagree?
5 Isthisisue abilrable?

Section3,
L Isthere agreement on the proposed language?
211 hat

3. Whet s thefiling party's position?
4. Why do the parties disagree?
5. Isthisissearbitrable?

Section 36, Cx bingt
L Isthere agreement on the proposed language?
21f
3. Whatisthefiling party's position?
4. Why do the parties disagree?
5 Isthisisue abirable?
Secti Modifications:
L Isthere agreement on the proposed language?
21f
3. Whet s thefiling party's position?
4. Why do the parties disagree?
5 Isthisise abitrable?
Section 38, Transitional Provisionsfor

TROA
Eanlites

11ad381

(Specifically
disagreement with tis languzge)



1. Isthere agreement on the proposed language?
21f

3. Whet s thefiling party's position?

4. Why do the parties isagree?

5. Isthisisseabitrable?

Pricing Attachment to the Amencinent

L Isthere agreement on the proposed language?
i  what

3. What s thefiling party's postion?
4. Why do the parties disagree?
5. Isthisissuearbitrable?



