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MOTION TO COMPEL



Reneé Coe, Shelley Damewood and Shannon Tomsen, the Complainants, bring the following motion pursuant to WAC 480-07-425 to compel Points Recycling and Refuse (“PRR”) to respond or provide additional responses to certain data request.

MOTION

1.   PRR should be required by the Complainants Data Request No. 1 (question 8) to provide copies of his entire fleet maintenance records including repair bills for work done on all vehicles from 2007 to 2009 by outside mechanics. 


PRR has stated in his pre-filed testimony that the reason he stopped providing curbside recycling was due to equipment failure (i.e., his recycling truck broke down).  PRR stated, “We no longer have functioning equipment to provide the service as our single 18 year old recycling truck deteriorated beyond repair and finally blew the engine. The annual program revenue was insufficient to cover repair and replacement costs of equipment.  Even if repaired, the recycling truck is a complex machine that has far exceeded its operational life expectancy and is prone to regular breakdowns.”  In our data request, we asked PRR to provide copies of all repairs made to his fleet vehicles from 2007-2009 by outside mechanics.  PRR objects to this request and states that it is not relevant to the issue in this action.  The data requests asked by the Complainants are relevant and directly related to the issues in this case.  



The Complainants would like to review the frequency of repairs, type of repairs made, and the general maintenance records of all fleet vehicles.  We would like PRR to provide the supporting documents of his claim to regular breakdowns.  In February 2009, PRR’s 1994 Freightliner Roll-off Truck was involved in an accident and is completely out of service.  PRR’s trucks have been involved in other accidents in Point Roberts (driven into ditches, truck and bin stuck in mud). Moreover, PRR’s remaining operational trucks are 16, 20, and 37 years old. They consist of a 1993 Crane Carrier Garbage Truck, a 1989 Ford Garbage Truck, and a 1972 Chevy Pickup Truck used for business. If PRR’s statement above is true, then these vehicles have also far exceeded their operational life expectancy and are prone to regular breakdowns as was the 1990 Recycling Truck that is no longer in service. We are very concerned that curbside garbage pick-up will cease when these trucks break down and PRR unilaterally deems they are beyond repair.  The Complainants are requesting this information because we want to verify that regular maintenance has been maintained on all vehicles for the last two years or if the equipment failure is due to vehicle age, driver error, and/or accidents. 


2.  PRR has claimed that another reason he stopped curbside recycling is that it is financially unfeasible to continue. PRR should be required by the Complainants Data Request No. 1 (question 16) to provide the written documentation provided to the community of Point Roberts, Whatcom County, and/or the WUTC regarding this claim. 

In PRR’s pre-filed testimony, PRR was asked the following question: “Are a significant number of your customers requesting that curbside recycling be restarted”?  PRR responded with the following answer: “No, the vast majority of customers understand the economics of the situation and are satisfied with self-haul recycling.”  PRR objects to our data request asking for copies of document that have been supplied to the community of Point Roberts, Whatcom County, or the WUTC that support these claims of the company’s precarious financial status saying instead that the information is available through the WUTC. We need PRR to provide the documents to support its claim. We are unaware of why the WUCT would have this information and if PRR has submitted the information to the WUTC, it should be easy for him to make copies for us. Additionally, it is reasonable for all residents of Point Roberts to be concerned about the economic viability of PRR as it continues to provide free self-haul without any recycling income to offset the cost.

In PRR’s pre-filed testimony, PRR was asked the following question: “Has Points Recycling provided the County with information and analysis of curbside recycling in Point Roberts”?  PRR’s response is the following: “Yes, many times, including customer surveys, customer counts, recycling volumes and information answering direct questions from the SWAC [Solid Waste Advisory Committee].” PRR must provide us with the documents related to these analysis.  We need to review the information PRR submitted so that we can see the questions asked and the customer responses to those questions as they relate to the understanding of the economic feasibility of his Company.  


3.  PRR should be compelled to respond to the Complainants Data Request No. 1 (question 17) regarding personal income that is derived from categories listed in the WUTC’s annual reports.


In our date request to PRR (question 10), we asked what functions the owner performs for the company.  PRR’s response stated the following:  “I perform all functions of the Company, all office and accounting activities, customer service, regulatory activities, bookkeeping, equipment repairs and driver.”  Also, in our data request (question 17) we asked PRR to list in detail the categories from the WUTC annual report where he derives all or part of his personal income for the past five years (2004-2008).  PRR objected to this request and states it is not relevant to the issue in this action.  


The Complainants have reviewed the 2007 WUTC annual report provided by PRR (as exhibit AW-1T) and need to know how much personal income is being paid to PRR’s director as he performs the duties as officer, driver, and bookkeeper, etc. of the Company, especially in light of the fact that in some categories these numbers represent significant increases over the 2004 figures without showing a significant increase in customers. In the 2007 annual report income statement, there are two line items that list the following expenses: Driver Wages and Benefits $161,473.32 (2004 amount was $40,085.26), Office and Administration $41,052.82 (2004 amount was $52,613.70).  In the same document under Schedule 10 – Total Company Employee Classification and Compensation, Drivers and Helpers Salary/Wages is listed  $98,232.52 (2004 amount was $56,431.00) and Officers and Directors  $78,489.00 (2004 amount was $54,000.00).  Both years claim two (2) drivers on the report. We also need to be able to determine how much income is being paid for employee salary and benefits versus funding equipment and maintenance on fleet vehicles.


4.  PRR should be compelled to explain how and where PRR disposes of recyclable material as requested by Complainants Data Request No. 1 (question 26) and to provide copies of receipts for expenses and revenue for disposal of all recycled material for the years 2004 through 2009.


In our data request to PRR, we asked PRR to detail how they dispose of the recyclable materials and provide receipts for expenses and any revenue generated from the recyclable material.  PRR’s response stated the following:  “Object. Information available from the WUTC and Complainants have had able time to obtain same.” The Complainants have reviewed PRR’s 2007 WUTC annual report that contains the headings “Commodity, Annual Tonnage, and Commodity Revenue”.  PRR has listed two commodities on the annual report, Mixed Paper and Mixed Container with commodity revenue of ($1,992.95). PRR must either provide us with the information or the dates it submitted this detailed information and the form(s) used to submit it to the WUTC as we are unable to find this information in the 2007 annual report.

5.  PRR should be compelled to explain the Complainants Data Request No. 1 (questions 39-40) regarding his egregious and unsubstantiated statements made about Whatcom County, Whatcom County Solid Waste Department, and Solid Waste Department staff.

In PRR’s pre-filed testimony, PRR was asked a question:  “Do you think that the County could design a successful recycling system for Point Roberts and create a solution to the current situation”?  PRR’s response was:  “It could, but only with significant changes in attitude and commitment in the Solid Waste Division and among the Commissioners.” PRR also stated the following:  “In the early 1990's when I worked for Whatcom County Solid Waste, we had a respected and award winning recycling program.  Since that time, the County has systematically decimated their program.  The current department consists of only two secretaries with a growing list of administrators acting as the temporary, part-time Department Head.  The County has a long history of using selective enforcement of their solid waste laws, or writing new laws to attack private businesses who are not in the County Council's favor.  Most notable of this was the long-term feud by Councilperson Barbara Brenner against Recomp where the County passed numerous ordinances to curtail their business activities; often violating legal processes and procedures.  A strong and functional Solid Waste Division would have been a check against the Council's political agenda so the Department's budget and staffing was cut.  Solid Waste staff have often been threatened with job elimination if they disagree with the Council or do not support political agendas.  The Council has recently proposed eliminating the Solid Waste Division entirely and restructuring the SWAC to limit industry professional input.  The Department no longer has the ability to evaluate solid waste and recycling problems or to organize solutions.  Throughout the past 15 years, I have spoken out repeatedly against the County's attempts to violate legal procedure; exceed their jurisdictional authority; failure to comply with State mandates; refusal to enforce the Universal Service Ordinance or other parts of their Solid Waste Plan; political attacks against Staff; and the questionable transfers of solid waste tax revenues to other departments.  The County's Complaint, an effort to destroy my company, without even meeting with me to discuss the problem or solution, is consistent with their long-standing policy of attacking companies and individuals who question the political agenda.  It is the politics of the County that will prohibit a solution to this situation.” (Emphasis added by bolding.) 

In our data request we asked PRR to explain how he knew or obtained the information quoted in his pre-filed testimony.  PRR has made very serious accusations in public documents regarding County staff. PRR must explain in detail, or provide documentation on, how he knows this and who at the County Solid Waste Department told him that their job was being threatened if they didn’t follow the advice of County Council.  PRR must provide dates and the names of the staff personnel he spoke to regarding these accusations

PRR makes further accusations that the County has attempted to violate legal procedure and exceed the jurisdictional authority and they have failed to comply with State mandates. Interestingly, these same claims could be said about how PRR itself has handled the entire curbside recycling issue.  PRR must be required to provide some evidence to substantiate this claim of potential illegal activity from Whatcom County Solid Waste Department. PRR also states that the County has had “questionable transfers of solid waste tax revenue to other departments”. He must have first-hand knowledge of the information, had access to the information, or someone provided it to him. In any event, the hauler should be required to provide any and all supporting documentation to substantiate these claim as the statements made by PRR against the County and, in particular, the Solid Waste Department are inflammatory and go to the heart of our complaint that he is manipulating public opinion. The Complainants believe that without further explanation and additional details from PRR, we are certain that any claims made by PRR in his testimony with regards to his business, the County or the Solid Waste Department are without merit and call into question his entire credibility in this case. 


Respectfully submitted this 16th day of April 2009.






________________________________________________






Reneé Coe, Complainant
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