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I. INTRODUCTION
1. This Petition for Administrative Review (“Petition”) presents to the Commission an opportunity to further articulate policies implicated by implementation of RCW 81.77.185, and clarify the standards for recycling programs utilizing revenue-sharing agreements.  Although revenue-sharing programs have been in place since 2002, with recent filings made since the legislation was amended to increase potential revenue retention from thirty to fifty percent, the Commission has taken a heightened interest in providing guidance to the public and private participants of revenue-sharing programs. 

2. More specifically, this Petition is submitted by Waste Management of Washington, Inc. (“Waste Management”) with the goal of identifying the circumstances and criteria by which a private company performing under a budget-based Revenue Sharing Agreement (“RSA”) entered into with its partner Counties can be rewarded financially.  The Petition offers an analysis regarding the appropriate standards for measuring a collection company’s success, and argues that participation levels and material quantities are not the only measures.  Instead, increased revenues is a better means of judging a program under RCW 81.77.185 because it properly prioritizes quality over quantity and puts the focus on what is actually recycled rather than what is merely collected.  Waste Management urges the Commission to define the phrase “to increase recycling” in a manner that broadly encompasses meaningful measures of a revenue-sharing program’s success, and decide that a financial inducement tied to revenue is a legitimate use of retained revenues that furthers the overall goals of the statute.
II. analysis

3. The Commission has in the past year been presented with revenue-sharing programs in four Western Washington counties.  The programs in Pierce and Mason Counties were approved, and the Commission’s first real analysis of RCW 81.77.185 was presented in the final order in those dockets.  Order on Reconsideration, In re Mason County Garbage Co., Inc. d/b/a Mason County Garbage, G-88, Docket TG-101542; In re Murrey’s Disposal Company, Inc., G-9, Docket TG-101545; and In re American Disposal Company, Inc., G-87, Docket TG-101548 (May 6, 2011) (hereinafter, “Pierce County Order”).  There, the Commission sanctioned recycling plans that allow the participating private companies “to retain some portion of recycling revenues upon the meeting of certain stated performance goals.”  Pierce County Order ¶ 31.  It found that “such an incentive mechanism may be part of the company demonstration of how the revenue will be used to increase recycling.” Id.  
4. Thus, financial incentive mechanisms that allow a participating company to earn the right to be rewarded monetarily has been ruled by the Commission to be a legitimate part of the demonstration of how retained revenues will be used to increase recycling.  Now, in the context of the programs in King and Snohomish Counties, this Petition presents the issue of whether a regulated company may retain a percentage of recycling revenues as a financial reward for successfully performing under a revenue-sharing agreement.
  Implementing the Commission’s directive, the King and Snohomish County RSAs used a budget-based approach to planning for revenue-sharing expenditures.  Both the Counties desired there to be a financial incentive to Waste Management, and thus a line-item allocating eight percent of the recycling revenues produced by the Company was included in the budget as its stake in the program’s outcome.  
5. With this Petition, Waste Management respectfully requests the Commission reverse the Initial Order and issue a final order upholding the allocation of eight percent of revenues retained from marketing recyclable materials as a legitimate use of funds “to increase recycling.”

A. The Initial Order too narrowly construes the statutory requirement that revenues retained under RCW 81.77.185 be used “to increase recycling.”

6. Waste Management’s request to retain a percentage of the revenues generated from the sale of recyclable materials in the King and Snohomish County programs was denied under the Initial Order in large part because its RSAs did not condition the Company’s financial incentive on achieving higher customer counts or greater volumes of material collected.  However, the Initial Order errs by characterizing participation rates and material quantities as the only meaningful standards to determine whether money retained under a revenue-sharing program is being used “to increase recycling.”  Initial Order ¶ 27 (“For purposes of statutory compliance, therefore, participation rates and material quantities are the appropriate – and primary, if not sole – measures of whether Waste Management may retain any portion of the revenues it receives from the sale of recyclable materials.”).  The Initial Order creates a tautology requiring empirical evidence of an actual increase in recycling in order to retain revenues that are to be used to produce an increase recycling.  It imposes an unreasonable burden of making a company guarantee outcomes that are not completely within its control, and that cannot be measured until after expenditures have been made.  The reasoning presented in the Initial Order for denying Waste Management the right to retain a percentage of the revenue it generates fails to offer any meaningful distinction between using revenues to reward participation, and spending it on program activities –  thus creating uncertainty about the entirety of the programs presented.  For these reasons, the Commission should reverse the Initial Order and clarify the policies it administers under RCW 81.77.185 in a more meaningful and practical way.
1. The Commission should recognize other ways of measuring the success of a revenue-sharing program besides participation levels and quantities of recyclable materials collected.

7. There are other, arguably more sophisticated, criteria to measure success of a revenue-sharing program, and the Commission should recognize that participation levels and material quantities are just two of the possible standards.  Participation levels are telling, but so are other factors such as adding higher-value commodities, expanding the demographics of the customers, enhancing the quality of the materials collected, and processing cleaner and more valuable materials for market.  
8. For example, both the Plans at issue in this matter include activities to increase multi-family recycling, a service sector which presents special challenges.  The programs involve “identifying multi-family customers that want to increase recycling, and providing them with special assistance.”  King County Plan at 4; Snohomish County Plan at 6 (emphasis added).  In other words, these customers may already be participating in curbside recycling, but the programs are intended to enhance their involvement.  The tasks aspire to identify “templates for encouraging other complexes to participate more effectively.”  Id. (emphasis added).  Purely focusing on the number of customers might miss the subtlety of measuring success by improving the quality of participation, not just the quantity of participants.  

9. As for measuring tonnages, this standard is certainly valid but misses the mark for increasingly sophisticated and mature programs.  One of the primary tasks of both Plans is to reduce contamination and decrease the residuals going out the back door of the material recovery facility.  King County Plan at 2; Snohomish County Plan at 3.  Increasing the quality of the material collected and processed is a more subtle goal than collecting more volume.  Hypothetically, if the incoming tonnages of collected materials were to remain the same, but the outgoing quantity of residuals were reduced, then the program will have achieved success by producing a measureable “increase” in recycling in a more subtle, but arguably more compelling manner.  Looking at collection volumes would miss this outcome.
10. Importantly, the Department of Ecology’s regulations define “recycling” to mean

[T]transforming or remanufacturing waste materials into usable or marketable materials for use other than landfill disposal or incineration. Recycling does not include collection, compacting, repackaging, and sorting for the purpose of transport.
WAC 173-350-100 (emphasis added).  Thus, whether retained revenues are used “to increase recycling” should be determined by how much of the material collected is transformed or remanufactured, not how much is being collected.  Measuring a program’s success by to the revenue a company produces from marketing materials is consistent with this regulatory definition.  Increasing the number of customers or the volume of material is not an increase in recycling at all.
11. Alternative criteria for measuring a program’s success are dismissed out of hand in the Initial Order.  It acknowledges that Company efforts to maximize revenues through adding higher-value commodities or maximizing processing efficiencies are “laudable objectives,” but refuses to recognize any statutory significance to those goals.  The Initial Order is wrong because it takes a definitional stance that is too constrained.  Producing greater recycling revenues by focusing on the quality of the material collected and processed, rather than on the quantity of tonnages in the truck, is a legitimate measure of a successful use of funds “to increase recycling.”  
12. There may be other benchmarks by which a program’s success in using funds “to increase recycling” could be measured as well.  Maximizing diversion from landfills, for instance, would be a meaningful standard, and is completely unrelated to customer participation rates or the volume of materials collected.  The Commission should reverse the Initial Order to clarify that participating levels and material volumes are just two of the many benchmarks by which a company’s efforts under a revenue-sharing program can be determined to be successful and justify a financial reward.
2. The Commission should decide that increasing revenues from marketing recyclable materials is a legitimate measure of a program’s success in achieving the outcomes envisioned by the statute.
13. The Initial Order would deny Waste Management’s request to have a reward tied to marketing because, “increasing recycling revenues does not necessarily equate to increasing recycling.”  Initial Order ¶ 24.  The Initial Order is wrong because increasing revenues from the marketing of recyclable materials is a relevant and significant way to determine the success of a revenue-sharing program and a hallmark of using retained funds “to increase recycling.”  Correlating rewards to the revenue a participating company produces from marketing materials is consistent with Ecology’s regulatory definition and is exactly the kind of performance measure the Commission should endorse.  Awarding a payment for increasing the number of customers or the volume of material is not.  The company has a stake in the end-game of recycling if its reward is tied to revenue.
14. When the thirty-percent legislation was enacted, it was prompted by the recommendations of the Recycling Assessment Panel in 2000.  The Panel’s report, therefore, provides the most important insight into the intent of the legislation, and that publication is rife with references to the back-end of the process.  Wash. Dep’t. of Ecology, Revitalizing Recycling in Washington (Publication No. 00-07-009) (2000). Participation rates and material quantities are relevant only as a means to achieving greater revenue from the efforts of the regulated hauler to market materials it collects.  The Panel found that the WUTC’s existing rate-setting structure did not motivate regulated recyclers to “seek out the highest-end market” for the materials collected, and recommended a “market-sharing plan,” saying:

In the current system, there is no incentive for recyclers to increase the quantity or quality of materials collected, seek out the highest end use for any particular commodity, or attempt to sell their material at the very highest market price, since 100 percent of the revenue from the sale of the material is passed back to the customers.  Creating a revenue-sharing program where recyclers are allowed to retain a certain portion of the revenue received from the sale of the recyclables would encourage recyclers to collect more, and to seek out the best and the highest end uses for recyclables collected in curbside recycling collection programs in the regulated areas of the state.  

Publication No. 00-07-009 at 12.  This document, which set the stage for the request to the legislature to enact what eventually was codified at RCW 81.77.185, orients the incentives towards the participating company’s efforts “to encourage upgrading of the quality of recyclables in order to receive a higher market value for the material.”  Id.  See also Wash. Dep’t. of Ecology, Climate Action Team, Beyond Waste Implementation Working Group, Leading the Way: Implementing Practical Solutions to the Climate Change Challenge (2008) at 7 (“The amount of the revenue sharing should continue to be negotiated between solid waste jurisdiction and the collection service provider as a means to incentivize the collection service provider to improve recycling systems, improve the quality of recycled materials for market and increase market development efforts.”)

15. In other words, the focus of the revenue-sharing legislation was on encouraging haulers to maximize revenues.  Therefore it is entirely consistent with this policy to reward a company that increases the revenues from materials collected, and thereby evidences efforts “to increase recycling.”  The holding presented in the Initial Order is not wrong, but it is flawed in its myopic focus on the number of customers and the tonnage of materials.  
16. Indeed, offering a share in the revenues is more likely to motivate a hauler “to increase recycling” than the Pierce County approach.  If eligibility for a financial reward is uncoupled from the goal of maximizing revenues, it could lead to a lackluster program that yields greater profit for the recycler without commensurate benefit to the quality of the recycling program.  A participating company might be motivated to do the bare minimum necessary to increase customer counts, and then earn a windfall of the money saved by doing the program activities on-the-cheap.  That company’s reward would be determined by the amount of money it did not spend, rather than on the revenues it was able to generate.  Surely that kind of incentive is not what the legislature envisioned.

3. The Commission should reject the condition that revenue-sharing programs must always produce empirical evidences of increases as a prerequisite to financial rewards for the participating company.

17. No matter how well a revenue-sharing program is crafted, the goal of increasing recycling by any measure cannot be guaranteed.  Even if customer counts and material tonnages were used as benchmarks, even if diversion or revenues or any of the other possible factors were considered to define success, still the Initial Order is in error by holding that a commitment to an actual, measurable increase by any standard is the only acceptable justification for financially rewarding the responsible recycler, and by suggesting that plans must guarantee an increase in recycling as a condition to approval.  Initial Order ¶¶ 22, 27.  There are simply too many other uncontrollable factors that influence how and how much customers deal with solid waste.  The Initial Order erred by conditioning the use of retained revenue to reward success on an actual elevation of participation or material quantities as a result of program activities.  

18. Certainly the goal of both the King County and Snohomish County revenue-sharing programs is to motivate behaviors to increase recycling, and under both RSAs the parties aspire to “maintain the recycling levels achieved; increase organics recycling as a result of adding food waste to yard waste services and increasing food/yard waste subscription; and to improve the quality of materials collected from customers.”  King County Plan at 6-7; Snohomish County Plan at 9.  The Commission should expect revenue-sharing plans to be designed in good faith to achieve these sorts of outcomes.  However, to the extent the Initial Order suggests that a company’s right to a financial reward must be earned by producing empirical evidence of changes in behaviors, the decision is not reasonable.  There is a meaningful distinction between the aspirations of a legitimate program and the actual outcomes, especially over time as programs become more and more sophisticated and sorting materials becomes increasingly ingrained in customers’ solid waste handling habits.  Under the Initial Order, aspiring to make changes is not good enough; the company must prove that changes actually occurred.
19. In the related litigation involving Pierce and Mason Counties, the Commission approved a recycling plan that included a mechanism allowing the company to retain some portion of recycling revenues upon the meeting of certain stated performance goals.  Order 05 ¶ 31.  The program conditioned the company’s right to keep revenues on a performance objective of actually increasing recycling.  The Commission approved a “profit” of 17 percent to the recycler for achieving the goals of elevating participation rates and increasing material quantities.  The Pierce and Mason County programs present an appealing scenario – but not one that can be sustained.  
20. At some point, even the most effective programs will maximize the ability of citizens to recycle.  Despite all efforts, it may be no longer practicable to “increase” recycling as measured by participation rates or quantities collected.  Indeed, if waste reduction programs are successful, then material quantities should decrease.  The current focus of the Department of Ecology is to achieve a goal of “zero waste”.  See Department of Ecology, Beyond Waste (http://www.ecy.wa.gov/beyondwaste) (“The Beyond Waste Plan shifts from a reactive approach, focusing on management and clean-up, to a proactive approach, with an emphasis on preventing waste in the first place.”)  Both of the Counties in this proceeding also have endorsed waste reduction and prevention.  King County, Dep’t. of Natural Resources & Parks, Solid Waste Division, Final 2001 Comprehensive Solid Waste Management Plan (November 2001) (Chapter 4: Waste Reduction, Recycling and Market Development); Snohomish County, Public Works, Solid Waste Management, Comprehensive Solid Waste Management Plan (January 2004) (Goal I: Reduce, or prevent where possible, the generation of solid and moderate risk wastes…).  In the face of such regulatory efforts, it is unreasonable to tie a private company’s incentive for aggressively participating in a revenue-sharing program to its ability to increase volumes of recycled material.  If these programs are successful, then all per capita tonnages will go down.  In a sense, the ultimate goal of the regulatory agencies and local governments is not to increase the amount of material being recycled, but rather to reduce the amount of waste being sent for final disposal.
21. Growing customer participation is also a challenge.  Both King and Snohomish County have “mandatory pay” services.  That is, if a residential customer subscribes for garbage collection, the rates include the cost of recycling.  There are, of course, citizens who choose to self-haul their solid waste, as well as some who pay for recycling service but do not use it.  According to the reasoning in the Initial Order, an increase in participation levels is the hallmark of using revenues “to increase recycling.”  But there is obviously limited ability to effectuate a significant change when the primary means of gaining more participants is by converting self-haul residents to garbage subscriptions.  Admittedly, there is in both Plans an item oriented towards converting non-subscribing households.  King County Plan at 2; Snohomish County Plan at 3.  However, the number of customers participating in these mandatory pay programs is arguably more a function of population change than program activities.  If the County’s population increased, but the percentage of subscription customers remained static, then the number of participants would go up.  Not, however, from any efforts by either the public or private revenue-sharing plan participants.  In some respects, hinging a company’s financial incentive to participation is the least meaningful method of motivating a successful program.

22. As a practical matter, neither the private participating company nor the local governmental entity can guarantee that levels of recycling will steadily increase, regardless of the measures used.  There are too many external forces that have a greater influence on customers’ behavior, and it is not reasonable to restrict a participating company’s reward to meeting a standard that is beyond its control.  Uncontrollable circumstances significantly influence the ability to increase recycling, and the most obvious factor that is beyond the control of plan jurisdictions and participants is the economy.  See, e.g., Order Approving Compliance Filing; Granting Exemption From Rule; Approving Revised Commodity Credits On Less Than Statutory Notice; And Requiring Deferred Accounting Treatment For Recyclable Commodities Revenue, In the Matter of the Petition of Sanitary Service Company, Inc., Docket No. TG-082062 (December 2008) (in which the Commission allowed a recycling commodity credit to be extended due to substantial uncertainty in the markets caused by the economy).  The Initial Order is in error for dismissing this point.  
4. The Commission should permit Waste Management to be rewarded for its success by allowing it to earn a percentage of the revenues it produces.
23. Waste Management believes the budget-based approach taken with the expenditures under the King and Snohomish County RSAs is consistent with the statute, and for reasons presented in the underlying briefing as well as arguments presented in this Petition, urges the Commission to reverse the Initial Order and allow the Company to be rewarded in the amount of eight percent of the revenues produced.  It is unreasonable to require the Company to guarantee that customer participation will always increase, and inequitable to demand that tonnages of material collected perpetually go up.  Tying the Company’s reward to the revenues generated from the sale of materials is exactly the right incentive to employ.

24. The Company does not have alternative means of recovering expenses incurred under the King and Snohomish County RSAs.  The Initial Order is facile in describing the interplay between a regulated company’s base recycling collection services, and the enhanced program activities.  Initial Order ¶ 29 (“Counties have solid waste plans and other recycling requirements with which Waste Management must comply when operating within their jurisdictions.  The Company ordinarily finances the costs of such compliance and recovers those costs, including its authorized rate of return, through the rates its customers pay (to the extent the Commission finds they are necessary and prudently incurred to provide the regulated services).”).  

25. A finding that Waste Management could recover expenses for program activities if the Counties’ Solid Waste Management Plans and implementing service level ordinances mandated performance is error.  Such an approach may be logically compelling but it is not realistic.  If that were the case, then there would have been no need to enact RCW 81.77.185.
26. Solid waste management plans are policy documents, and are not devoted to the nuts and bolts of program activities intended to forward the goals stated.  For example, under the King County RSA, Waste Management is to conduct focus groups to better understand motivations for recycling with particular interest groups or demographic populations.  A solid waste management plan would not include that kind of specificity.  Furthermore, the frequency of preparing solid waste management plans prevents the kind of program experimentation and flexibility created by revenue sharing programs.  A plan that is published every five years, at most, is not responsive to economic or technological developments that occur at a faster pace.  Solid waste management plan revisions and service level ordinances are prepared through a public process that is not conducive to the kind of responsiveness and flexibility afforded through a revenue sharing program.  

27. The logic presented in the Initial Order is wrong in suggesting that Waste Management could recover the costs of revenue sharing activities in its base recycling rates.  The program activities are not collection costs.  They consist of educational outreach activities, data compilation and analysis, and capital investments intended to maximize marketability of collection materials.  None of these are activities for which expenses would be allowed in the company’s recycling collection tariff rate base.  

28. Waste Management is dubious about its ability to recover the expense of conducting focus group meetings in its recycling collection tariff rates, just to use an example.  Temporary activities are not considered a normalized cost, as they are non-recurring.  Many of the program activities are experimental and would not qualify as “known and measurable.”  Moreover, even if they were recoverable expenses, they would have to be undertaken during the test period for the Company to be permitted to include those costs in its rate base.  
29. Most compelling examples of expenses that would obviously be disallowed are the program activities that involve commercial sectors and interaction with municipalities operating under contracts.  See, e.g., King County Plan at 3 (Task 5: Harmonization with Other Area Curbside Recycling Programs; and Task 10: Commercial Recycling).  Expenses associated with these unregulated services would not survive a Commission audit.  The Initial Order is incorrect when it implies that Waste Management could not only recover costs but earn a return on expenditures incurred in implementing a revenue sharing program if they were simply set out in the local solid waste management plan or implementing ordinances.  RCW 81.77.185 creates an opportunity to coordinate a system-wide view, and without a revenue sharing program many of those costs and expenses would be the subject of restating adjustments removing them from the rate-base in a tariff filing.

30. The implication that Waste Management could otherwise recover – and earn a profit on – these expenses flows from the erroneous conclusion that the King and Snohomish County RSAs do not otherwise impose any performance goals.  But the King and Snohomish County RSAs are “performance based.”  Waste Management has no contractual rights to retaining any revenue unless it performs.  See 2 Restatement, Contracts, 750, § 397 (A breach or non-performance of a promise by one party to a bilateral contract, so material as to justify a refusal of the other party to perform a contractual duty, discharges that duty.). The company is only entitled to the revenue if it actually accomplishes the program activities and invests capital as required under the RSAs.  The Initial Order contains criticism of Waste Management’s request because “the only specified opportunity to reduce that percentage is if the Company fails to comply with the plans’ data reporting requirements.”  That factual finding is inaccurate.  The only circumstance under which Waste Management would be at risk of having to pay back retained revenue is if it fails to comply with the data reporting.  
31. However, the more direct connection between the percent reward and revenues to be retained is pure and simple contract law.  If Waste Management did not perform its obligations, it would have failed to hold up its end of the bargain and under contract law, would be liable for its breach.  There is no need to expressly state that Waste Management’s eligibility for its reward is conditioned on performance of its duties under the RSAs, yet that is what the Initial Order seems to require.  Initial Order ¶ 25 (“[T]he plans include no express condition that the Company is entitled to eight percent of the retained revenues only if it complies with the plans.”).  If the company failed to perform entirely, then its profit percentage would be reduced to zero.  

32. Furthermore, the Commission should not blindly accept performance goals as the hallmark of an approvable plan.  The Pierce County companies were allowed to keep a profit of 17 percent  Waste Management does not dispute that those companies earned the reward, but in light of that use of retained revenues, it is hard to understand why that makes the presence of “performance goals” more consistent with “well-established ratemaking principles.”  

33. The Initial Order contains language suggesting that the ability to use retained revenues is sufficient incentive for Waste Management, even without any financial reward.  Initial Order ¶ 29 (“As Staff suggests, the Company benefits from being allowed to use risk-free capital to meet its legal obligations, to fund related investment, and to experiment with new and innovative recycling programs and processes.”).  Waste Management’s shareholders might disagree, especially in light of the regulatory costs of undertaking a revenue-sharing program.  Moreover, the Pierce and Mason County revenue-sharing plans were permitted to return a profit to the participating companies without consideration to the benefit derived from access to capital.  There is no logic or equity to using that as a reason for denying Waste Management a financial incentive for implementing a revenue-rich program.  

34. If the incentives were properly aligned by the Commission to allow a reward tied to revenues, then the next question is how to accomplish that.  The Initial Order did not resolve the question of what the “right” amount to retain would be.  Initial Order fn. 13 (“Accordingly, the Commission need not, and does not, reach the issue of whether eight percent of revenues is a reasonable amount for such a reward.”).  It addresses the tangentially related topic of whether Waste Management can recover costs the Company incurs to administer the plan, but denies the request for the Company to be rewarded for efforts to maximize revenues.  For the reasons stated in its briefing below, Waste Management believes that eight percent is a reasonable amount.  Based on a review of recent general rate case data, Commission Staff calculated that Waste Management’s operating ratios for its recycling operations averaged a return of 9.4 percent.  Staff Open Meeting Memo at fn.1 (November 24, 2010).  In its briefing below, Staff seemed to suggest that a return of 2.6 percent would be more consistent with rate-making principles.  Commission Staff Motion for Summary Determination, Declaration of David Gomez at 3.  Waste Management vigorously opposes using general tariff rate methodologies in revenue-sharing proposals.  However, a debate about what the “right” percentage is a more appropriate outcome than denying a revenue-percentage reward entirely.  
B. The Initial Order too broadly applies the condition of a measurable increase in recycling to all retained revenue, not just the portion allocated for the private company’s reward.
35. The scope of the Initial Order goes beyond the narrow question of Waste Management’s stake in the outcome of the King and Snohomish County programs.  The reasoning literally applies to all revenues, not just those used to reward the private company’s participation.  At the very least, the Commission should reverse this aspect of the Initial Order.

36. The Initial Order includes several conclusory statements potentially invalidating not just the portion of the King and Snohomish County RSAs that allowed Waste Management to retain eight percent of revenue, but also more broadly suggesting that the entirety of the programs are not consistent with the statute.  See Initial Order ¶ 21 (“The statute nevertheless requires that a company demonstrate how the revenues it retains will be used to increase recycling.  The plans at issue in this proceeding have not made that demonstration.”).  The Initial Order does not by its language or analysis distinguish between revenues budgeted for program activities and investments, on the one hand, and revenues earmarked for Waste Management’s financial reward.  Initial Order ¶ 27 (“Waste Management’s entitlement to retain any recycling revenues under RCW 81.77.185 must be linked to ‘demonstrat[ing] how the revenues will be used to increase recycling.’”). 

37. Insurmountable administrative complexities arise if revenue retention is strictly tied to producing measurable changes in participation levels or material quantities.  The actual effect of a program could not be measured until after its completion.  What would happen if a program were to condition revenue retention on an increases to the two accepted benchmarks, and despite all best good faith efforts neither participation nor volumes go up?  Perhaps the customers are already recycling as much as they can; perhaps the economy turns and customers self-haul save money; perhaps programs are successful in motivating waste reduction practices; perhaps ratepayers are simply not buying as much product to recycle in the first place.  For whatever reason, if recycling does not increase participation levels and material quantities, under the logic of the Initial Order, the program is fatally flawed.  Yet the retained revenues will already have been spent.  The company’s reward will not yet have been paid because it would be calculated as part of the next period’s recycling commodity adjustment; but the deferred accounting process accommodates that, and the amount is insignificant compared to other program costs.  The mechanics of implementing a condition to revenue retention that cannot be measured until after the money is spent are simply not workable.  The expenditures for the program activities will already have been made before the data about its effect on these two sanctioned measurements can be collected and analyzed.

38. A more reasonable interpretation is that revenues may be retained and expended under RCW 81.77.185 only if the program is designed with activities and investments that are intended to increase recycling.  The goal of the King County and Snohomish County Plans are “to increase recycling,” and certainly that is the aspiration shared by the parties.  That is something different than looking back and measuring whether participation levels actually went up, and whether material volumes actually grew.  
39. Unfortunately, according to the reasoning presented in the Initial Order, in the absence of a empirical evidence of an increase to participation levels or material quantities, revenue retention would not be allowed – neither to reward the company nor to implement activities.  In the analysis of the statutory language presented in the Initial Order, there is no legal basis for handling the two uses of retained funds differently.    
40. The conundrum presented by the analytic approach taken in the Initial Order is that the statute itself does not draw any distinction between revenues retained and spent on program activities, on the one hand, and revenues retained and used for financial incentives, on the other.  It requires that all revenues retained be “used to increase recycling.” The Initial Order interprets that language of the statute to require that those revenues actually produce a measurable increase in recycling as a condition for the Commission’s approval of a plan that retains recycling revenues under RCW 81.77.185.  If this reasoning applies to the use of any retained revenues, then it applies to the use of all retained revenues.  
41. Should the Commission agree that conditioning revenue-retention on narrowly-focused standards that are not capable of measurement until after the program has been completed in the manner described in the Initial Order is unreasonable, then the condition cannot be applied to one use of revenue but not another.  The outcome-driven approach described in the Initial Order is not appropriate for either determining eligibility for a reward, or for conditioning use of funds on activities.  The statute does not have two clauses.  If the Commission is to distinguish between money expended for program activities and funds used to reward a recycler’s performance, it must find other grounds.  The statute itself does not support a distinction. 

42. Thus, the problems with applying the Initial Order to revenues expended on program activities suggest a fatal flaw in the reasoning as it relates to using funds for a company’s reward as well, and underscore the reasons for reversing the Initial Order.  The Commission could solve the dilemma by more broadly defining what is meant by using funds “to increase recycling,” and by allowing a participating company to be rewarded by retaining a percentage of revenues.  It could solve the problem by granting Waste Management’s request.
III. conclusion
43. Waste Management requests the Commission reverse the Initial Order and rule instead that Waste Management has demonstrated that the eight percent of retained revenues the Company is authorized to keep as a financial incentive and reward under the RSAs will be used to increase recycling as RCW 81.77.185 requires.  It requests the Commission to correct the reasoning in the Initial Order, align the policies of revenue retention with the statutory incentives, and revise the following Findings and Conclusions as follows:
· Initial Order ¶ 34, Finding (3):  Waste Management of Washington, Inc., has not demonstrated that the eight percent of retained revenues that the Company is authorized to keep as a financial incentive and reward under its 2010-11 Recycling and Commodity Revenue Sharing Plans with King and Snohomish Counties will be used to increase recycling.
· Initial Order ¶ 38, Conclusion of Law (3):  The 2010-11 Recycling and Commodity Revenue Sharing Plans with King and Snohomish Counties do not demonstrate that the reward of eight percent of retained revenues budgeted for Waste Management of Washington, Inc., will be used to increase recycling as required by RCW 81.77.185, and therefore the Company must pass those funds to residential customers.
· Initial Order ¶ 40, Order(1)(b):  The Commission denies grants the Company’s request to keep the eight percent of retained revenues that the Company’s 2010-2011 Recycling and Commodity Revenue Sharing Plans with King and Snohomish Counties authorize as a financial incentive and reward for the Company’s participation in the plans because the plans do not demonstrate that those revenues will be used to increase recycling.

· Initial Order ¶ 41, Order (2):  The suspended tariffs are rejected.  Within 10 days after the effective date of this Order, Waste Management of Washington, Inc., shall refile revised tariffs to reflect commodity credits that include the revenues the Company has retained as a financial incentive and reward for its participation in the 2010-11 Recycling and Commodity Revenue Sharing Plans with King and Snohomish Counties so that these revenues are passed to residential customers.
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Kathy Moll

� The Commission reserved “the broader question of whether RCW 81.77.185 would permit a company to simply retain a percentage of the recycling revenues as ‘profit’ where there are no associated performance goals.”  Pierce County Order at fn. 25.  As discussed in this Petition, Waste Management disagrees with this characterization.  The King and Snohomish County RSAs contain performance goals, albeit different from the ones in the Pierce and Mason County plans.


� Waste Management incorporates herein the arguments and authorities presented in the underlying Motion for Summary Determination in Support of Revenue-Sharing and Answer to Staff’s Motion for Summary Determination.


� This paragraph is moot and cannot be complied with, regardless of the Commission’s decision on this Petition.  The tariffs suspended by the Commission were recalculated and the subject of a partial settlement which was ultimately approved by the Commission.  Consolidated Orders 06 (Initial Order Approving and Adopting Partial Settlement Agreement) (February 28, 2011) and Notice of Finality (March 1, 2011).  There are presently no suspended tariffs.  The adjustment ordered by this paragraph would be made in the context of calculating the recycling commodity credit for the next revenue-sharing period.  That filing is due October 15, 2011, for an effective date of December 1, 2011.
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