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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON

COWM SSI ON

MURREY' S DI SPOSAL COWMPANY, INC., )
G 9, )

Conpl ai nant, )

VS. ) DOCKET NO. TG 030673

WASTE MANAGEMENT OF WASHI NGTON, ) Vol une |
I NC, G 237, ) Pages 1 - 28

Respondent . )

A prehearing conference in the above matter
was held on July 1, 2003, at 1:32 p.m, at 1300 South
Evergreen Park Drive Southwest, O ynpia, Washington,

before Adm nistrative Law Judge DENNI S MOSS.

The parties were present as follows:

THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by MARY M TENNYSON, Senior Assistant
Attorney Ceneral, 1400 South Evergreen Park Drive
Sout hwest, Post O fice Box 40128, O ynpia, Washington
98504; tel ephone, (360)664-1220.

MURREY' S DI SPOSAL COVPANY, |INC., by DAVID W
W LEY, WIlianms, Kastner & G bbs, 601 Union Street,
Suite 4100, Seattle, Washington 98101; telephone,
(206) 233- 2895.

WASTE MANAGEMENT OF WASHI NGTON, I NC., by
POLLY L. MCNEILL, Summit Law Group, 315 Fifth Avenue
Sout h, Suite 1000, Seattle, Washington 98104;
t el ephone (206) 676-7040.

WASHI NGTON REFUSE AND RECYCLI NG ASSOCI ATI ON,
by JAMES K. SELLS, Ryan, Sells, Uptegraft, 9657 Levin
Road Northwest, Suite 240, Silverdale, Wshington
98383; tel ephone, (360)307-8860.

Kathryn T. W/l son, CCR
Court Reporter
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PROCEEDI NGS
JUDGE MOSS: Let's be on the record then.
Good afternoon, everyone. W are convened this
afternoon in the matter styled Mirrey's Di sposa
Conpany, Inc., G 9, against Waste Managenent of
Washi ngton, Inc., G 237, Docket Nunmber TG 030673. This

is our first prehearing conference, and |I'm Dennis

Moss. I'll be the presiding administrative | aw judge
in this proceeding. The conmm ssioners will not be
sitting, and we will take up the question |ater of what

we want to do about a initial decision in the case in
light of the fact they are not sitting.

The first order of business is to take
appearances, and so | suppose it would be nost
appropriate to begin with our conpl ai nant.

MR, WLEY: David W Wley with the law firm
of WIlliams, Kastner, and G bbs, Suite 4100, 601 Union
Street, Seattle, Washington, 98101. M phone nunber is
(206) 628-6600. M fax nunber is (206) 628-6611. My
direct line is (206) 233-2895, and nmy e-mail address is
dwi | ey@kg.com |'m appearing today on behal f of
Murrey's Di sposal Conpany, Inc.

JUDGE MOSS: |Is your address still Two Union
Squar e?

MR, WLEY: Yes.
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JUDGE MOSS: For Waste Managenent ?

MS. MCNEILL: Polly L. McNeill, Sunmmt Law
Group, 315 Fifth Avenue South, Suite 1000, Seattle,
Washi ngton, 98104. My phone nunber is (206) 676-7000.
Fax is (206) 676-7001. E-mail is pollym@&ummtlaw. com
and |'mrepresenti ng Respondent Waste Managenent of
Washi ngton, Inc.

MR. SELLS: |f Your Honor please, Janes Sells
with the law firm of Ryan, Sells, Uptegraft
representing proposed intervenor, Washi ngton Refuse and
Recycl i ng Association. Qur address is 9657 Levin Road
Nort hwest, Silverdal e, Washi ngton, 98383; tel ephone,
(360) 307-8860; fax, (360) 307-8865; e-nmil,
jimsell s@sul aw. com

MS. TENNYSON: Mary M Tennyson, senior
assi stant attorney general on behalf of Comm ssion
staff. M address is 1400 South Evergreen Park Drive
Sout hwest, Post Office Box 40128, O ynpia, Washington
98504-0128. Tel ephone is (360) 664-1220; fax, (360)
586-5522; e-mmil, ntennyso@wtc.wa.gov.

JUDGE MOSS: Anyone on the conference bridge
line? Apparently not. Thank you all for your
appearances. Wy don't we take up the petition to
intervene. W have the witten petition fromthe WRRA,

and let me ask if there is any objection?
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MS. MCNEILL: | have no objection.

MR WLEY: No, Your Honor

MS. TENNYSON:. Staff does not object.

JUDGE MOSS: | think the petition is conplete
on its face, and there being no objection, the petition
will be granted, M. Sells.

MR, SELLS: Thank you, Your Honor

JUDGE MOSS: At this point, | want to take up
any notions or requests fromthe parties, and the two
that are sort of standard matters are the question of
whet her di scovery might be required in this proceeding,
so M. Wley, your conplaint.

MR WLEY: W' ve had a nunber of discussions
anongst counsel about the issue of triggering the
di scovery rule in this proceeding. | think Ms. MNeil
and | have different views of whether or not it's
applicable on its face, and | will let her state her
rationale for why it isn't.

My concern at this point, Your Honor, is that

we are still in the process of gathering evidence in
anticipation of a hearing. At this point, | would be
willing to hold in abeyance a request for triggering

the discovery rule, but | would reserve the right to
make a request to trigger the rule in the near future

if I feel it would be helpful to the burden of proof
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that we face in ternms of amassing additiona
docunentary and testinonial evidence.

I don't know. | lead to you and Ms. Tennyson
in terms of your experience in conplaint cases, perhaps
inutility matters, as to how |l would be able to raise
that either by a separate notion or a renewed
prehearing conference. | think at this point, | am
willing to accept the issue of not triggering it now,
but I do want to reserve the right to seek your
approval to trigger it alittle later on in the sumer
if I need to.

JUDGE MOSS: It's not essential that it be
done today and that the decision be made today, and you
could reinitiate your request through a witten notion,
and | don't want to cut anybody off. |If anybody el se
wants to be heard on the issue today, |'m happy to
listen, or since it's not being expressly requested, we
can sinply hold any argunent on the subject until such
time if it is requested.

MS. MCNEILL: | think that's fine. As
M. Wley said, | don't read the rule to support at
this mandatory invocation of the discovery rule in this
case. | recognize the discretion you have in meking
that determ nation, however, and | guess at this point,

| feel that if we are just going to hold off on a
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deci sion about that, I will wait and see if it is
i nvoked and whether | have a position at that tine.

JUDGE MOSS: | think that's just fine.
think that woul d probably answer the next standard
question, which is whether the parties perceive a need
for a protective order. In the absence of forma
di scovery, that certainly would not be indicated. So
if it should becone appropriate then, that also can be
rai sed by notion. Are there any other prelimnary
notions or requests that we need to consider before we
tal k about process and procedural schedule? Apparently
not .

| do want to talk about the process and
procedural schedule then, and | really throw it open to
you all to tell me what do we need to do in this case,
when would you like to do it, and assum ng a hearing is
i ndi cated, where do you want to do it, and | will just
say that | would Iike to hear fromyou in connection
with that, whether anyone is contenplating filing a
di spositive motion, and if so, we would want to build
that into our schedule, and finally, in ternms of
process, the question of whether you all would wish to
wai ve the initial decision and have ne essentially
certify the record to the conm ssioners for the fina

decision at the end of the process. W can do that
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either way. O course, if |I do an initial decision,
then you have the opportunity to seek adm nistrative
review and the conm ssioners ook at it that way, so
it's a question of whether it's a one-step or two-step
process.

Wth that, | keep turning to the conpl ai nant
sinmply because that seenms to be the |ogical order of
things, and ask first, M. WIley, what your preferences
are in ternms of the questions |'ve posed.

MR WLEY: | think I'lIl sort of skip around
in terms of responding. First of all, | had sone
di scussions yesterday with Ms. Tennyson about the
hi stori cal experience procedurally about timng and
about prefiling testinmony. | don't believe any of the
three of us have had a comm ssion proceeding involving
a conplaint against a solid waste carrier at the UTC
level. Most of the experience | have is in the
trucki ng nonuse field and some experience in the boat
field, but Ms. Tennyson was indicating that the
procedure and conplaints cases in the tel ecom area had
i nvol ved prefiled testinony and has varied in terns of
whet her there is cross-exam nation i medi ately after
the prefiling of the testinony or whether the hearing
itself is convened at the end of the three phases of

prefiled testinony, that being the conplainant's, the
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respondent's, and the rebuttal, so |I'm open.

| certainly want to hear from Ms. Tennyson or
ot her counsel about their concerns. | think ny concern
and I think Ms. McNeill's concern is that we each have
sufficient time, if we do the prefiling route, to
prepare our cases in response either to ny case or
| eading up to the filing of nmy case, so | think | want
to build in tine for that. As far as |ive hearings
versus prefiling, | don't have any preconceived
position yet. | wanted to hear fromthe parties. |
don't know if you want to do that on the record or off
record.

JUDGE MOSS: Unless it gets excessive, let's
keep it on the record.

MR, WLEY: | wanted to nention to not forget
to ask you about the initial order versus the fina
order. | think nost of us are fanmiliar with the
process where you issue an initial order and it goes
before the conmi ssion. |'m probably nost confortable
with that just because that is what |'mnost famliar
with. |f there are time constraints that the
commi ssion is |laboring under at the present time where
that would affect that, | would want to know. |
believe you were involved in the Drop Boxes case in

terms of being a hearing examiner. | think we used an
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initial order and a final order in that case, and that
was a show-cause proceeding but simlar to a conplaint
case.

JUDGE MOSS: It was. | think G eg Trautnman
was involved, but I know M. Sells and yourself were
both involved in that proceeding. That's probably as
close a case in ny experience to this as we have had in
terms of process. | don't recall. Did we use prefile
testinony in that case?

MR. WLEY: | don't believe we did. There
was a pro se respondent in that case, and | think it
was all live.

JUDGE MOSS: We did that in one hearing down
in Battle Gound, as | recall. 1In ternms of hearing,
do prefer to do it in a single hearing rather than the
nmul ti pl e-stage hearing that sone of you are fanmliar
with in years past. W' ve been follow ng the
si ngl e-hearing nodel for sonme time in the utility
sector now, and | find it to be nost efficient.

MS. MCNEI LL: Your Honor, the only comment |
have, | don't know if | have a preference, but
M. Wley is correct. The limtations of experience in
conpl ai nt proceedings is shared by all, and I'm a
little, | guess "confused" is the right termto use

about how the process works when the burden of proof is
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on the conpl ai nant.

At this point in tinme, until | know what
evi dence the conpl ai nant has, | have no idea what kind
of responsive testinmony or evidence or docunents m ght
be needed, and so | guess if you are not interested in
having nmultiple hearings, because that would be one
procedure that | think would accommopdate ny interests
and concerns if we have a hearing where M. Wley could
forward his case and then had a break for nme to prepare
ny responsive testinony and evi dence, and that woul d
give ne a chance to be able to know what it is he
actually is basing the conplaint on.

But we have discussed that issue, and an
alternative is to use prefiled testinmony. | don't know
whet her prefiled testinony would be required from both
of us or whether we would use prefiled testinony from
the conpl ai nant and then go into a hearing. | think we
coul d probably discuss the variations on that thene,
but the one point that | remain consistently concerned
about is to have the opportunity to have M. Wl ey show
me what he's got so | could figure out really what it
is that needs to be responded to.

JUDGE MOSS: Have the parties had an
opportunity to discuss this case anpngst thensel ves

prior to today?
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MR, WLEY: Not anpbngst the representatives.
Anpngst counsel, yes.

M5. MCNEI LL: We have discussed it
procedurally. | have no idea what evidence M. WI ey
has, and | think one of the fair topics for us to
explore today is the nature of that evidence and the
scope of it, what is relevant and what is not rel evant,
t hose ki nds of things.

JUDGE MOSS: It would be worth exploring as
wel | the question of whether we m ght proceed in this
case on a stipulated record. Wiile it strikes ne there
are issues of fact inplicated by the conplaint, and
certainly those will need to be resolved, it may be
that the essential facts are not controverted. W
don't know at this juncture, of course. In other
words, the case may boil down to a question of law, so
not wanting to cut things off prematurely, | wonder if
it would be appropriate to take a brief recess and |et
the parties discuss anobng thensel ves the process
possibilities and where they are.

Woul d that be helpful if | gave you fifteen
or twenty mnutes to discuss anong yoursel ves where the
case is, a sort of status conference? Perhaps you
coul d have some brief discussion about the sort of

evi dence, the sort of facts that may or may not be in
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di spute, and that m ght make things nore efficient.
Woul d that be worthwhil e?

MR, WLEY: W certainly want Ms. Tennyson
involved in terns of the process experience.

JUDGE MOSS: | can either stay or go as you
prefer, but I was thinking we could have an inform
chat off the record.

MS. MCNEI LL:  Sure.

JUDGE MOSS: Let's be off the record.

(Di scussion off the record.)

JUDGE MOSS: | understand that parties have
had an opportunity to confer anobng thensel ves regarding
a process and schedul e, and who will be the
spokesper son?

MR. WLEY: | can start out, Your Honor, and
I"'msure | will be interrupted if | msstate. | think
the parties, we have one issue in dispute, but in terns
of scheduling and hearing your preferences about how

the hearing would be convened in terns of not phasing

it over the prefiling, | think we can agree that the
conplainant will prefile. The respondent will respond
at a date. There will be a rebuttal filing of

testi nony possible, and then the hearing about two
weeks after the rebuttal is filed, and | understand

from M. Tennyson, and | was checking this yesterday,
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1 there is no suspension tinme period that we are facing,
2 so we have reached agreenent on sone tentative dates,

3 obvi ously, subject to your input.

4 They woul d be that the conplainant's case

5 woul d be prefiled by Septenber 30th. The respondent's
6 response woul d be prefiled Novenber 10th. The rebutta
7 woul d be Decenber 1, and the hearing would ideally be

8 schedul ed the week of Decenber 15th. W also were

9 m ndful of not wanting to brief during Christmas

10 vacation. |If we could have some briefs due after into
11 January, that would be fine.

12 We al so tal ked about, at |east Ms. Tennyson
13 and | talked, and I think Ms. MNeill overheard, the

14 concept of an initial order versus a final order. | am
15 confortable with there not being an initial order in

16 this case. | don't know how the other parties feel

17 I"'mflexible either way, and | will see to the majority
18 view on that, but that is ny feeling.

19 I would also like to request that we have the
20 hearings in Callam County for the conveni ence of ny
21 wi t nesses, at |east, and | woul d reconmend that we not
22 have the hearing on a Mnday, if we could avoid that.
23 If it could be a Tuesday, Wednesday, Thursday or
24 Friday, and | think two days will be necessary for the

25 heari ng.
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JUDGE MOSS: Is Sequimin Clallam County?

MR WLEY: Yes.

JUDGE MOSS: And that's supposed to be nice
in the winter? W will think about Sequim or Port
Angel es t hen.

MR. WLEY: The only issue in dispute, and
would Iike to hear fromthe other counsel, if you
woul dn"t mind com ng back to ne, is the discovery rule
triggering.

MS. MCNEI LL:  Your Honor, it seens to me that
t he phased approach of prefiling testinony, | am
confortable with permtting discovery along with those
phases so that when M. Wley files his prefiled
testinony, | would get to do discovery on that, and
then when | prefile ny responsive testinony, he would
get to do discovery on that. Wether it be necessary
for rebuttal, | don't know, but that would be the way
that | would support nmoving forward if we do any
di scovery.

But di scovery prior to the prefiled testinony
fromM. Wley is sonething I would object to, and at
that point, | would argue that literally reading the
rule, the discovery rule does not apply in this case.

I would agree to allowing it to apply in the phase

approach |1've suggested, but the crux of this case
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really has to do with whether there have been incidents
where custoners have been turned down for service and
refused service and told the conmpany is unavail abl e,
and | object to the notion of having M. Wley go on a
fishing expedition with ny client when certainly to
file a conplaint, he nmust have had sufficient evidence
to support the conplaint, and | think the burden is on
himto conme forward with telling us what he does have,
and then we can proceed on a discovery path.

MR. WLEY: M concern about that is that it
appears to be a one-way street. W do have the burden
of proof and we acknow edge that, and part of
mar shal | i ng our case invol ves seeking information which
may be uniquely in the possession of the respondent.

My concern on the tinetable or the issues
that we have addressed off record remains only the
i ssue of being precluded from seeking any di scovery
fromthe respondents until after my case in chief is
filed, and then | am hemmed in, Your Honor. |If there
is information that is uniquely within possession of
the respondent, which is entirely possible in this kind
of case, | think I should have the right to identify
and di scover that before I'mhemed in by ny case in
chi ef through prefiling of testinobny. |'mnot opposed

to holding off triggering the discovery rule until
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say, 30 days before | have to prefile, but not being
able to trigger the discovery rule until after ny case
in chief is filed seens to nme to hanmstring the party
who has the very uphill burden of proof in this case.

JUDGE MOSS: Anyone el se want to be heard on
the question of discovery? Anything further?

MS. MCNEILL: No. | guess | would add that
it doesn't seem consistent with policy of equity that
it's alnost like a Fifth Anendnent right that we woul d
have. To ask us to the provide the evidence that's
going to be used against us, it just doesn't sit right
with me, | guess.

JUDCGE MOSS: A case like this is nore akin to
civil litigation than much of what we do in
adm nistrative adjudication. Certainly in the context
of civil litigation, it is comonplace for conplaints
to be filed on the basis of information in a brief-type
pl eadi ng, which is this one, and then for discovery to
follow, whether it be through the interrogatories,
request for adm ssions, depositions, or what have you.
It's a rare thing, | think, that a conplai nant's case
is fully worked out at the tinme the conplaint is filed,
so there would be a I ot nore notions for summary
determinations filed with the conplaints. | think it's

certainly the case that there nay be information you
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need within the hands of the respondents.

The other thing | would say in this
connection, and you can sense ny drift here, often
times, some early discovery can do nuch to either bring
a case to an early termnation, well, in a variety of
ways. |t may be that upon discovery, the conpl aining
party finds out the case is sonewhat different than
i magi ned, and the case night be voluntarily w thdrawn.

On the other hand, it may be that as the
parti es have sone opportunity to see each other's
respective theories through the discovery process that
an early settlenment can be achieved by the virtue of
havi ng done sonme exchange of information where
previously, there may have been sone ni sconceptions, so
| do see sonme advantages to it, and | think the fina
point that | will nmake in allow ng the discovery to go
forward, as I"'minclined to do, is sinply to the extent
it's burdensone or in other ways objectionable, there
is still the opportunity for you to seek a protective
order, and it can be shut down in that way if
appropri ate.

VWhat | woul d expect to happen woul d be that
both the anpbunt and the scope of the discovery would
be, I would think, fairly constrained in a case |ike

this, so if it proved to be otherw se, you certainly



0018

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

could cone back and we could adjust the situation, but

I think | do think it's inportant there be an exchange
of information and the opportunity for that. This case
does have sone industry-w de significance. 1'm not
aware of precedent on this specific point. | can't say
|'"ve researched it either, but nothing i medi ate cane
to m nd.

MS. MCNEI LL: There actually is a court of
appeal s decision that is exactly on the point.

JUDGE MOSS: Maybe you can give ne the cites
to that, and | could read that to prepare nyself.

MS. MCNEILL: | would be happy to. Wiile I'm
doing that and in reaching for that, but in |light of
that precedent, is there any nechanismthat we could
use in discovery to identify the scope of discovery so
it isn't just a fishing expedition, so that it actually
is tailored to the | egal issues that are on point?

JUDCGE MOSS: | find the conplaint fairly
narrow y drawn on what would be relevant. The
essential elenment of the conplaint, as | see it is --
well, two, | suppose, in ternms of factual assertions,
the one being that WAste Managenent has not, in fact,
in 12 nmonths provided services certificated to provide
in the territory at issue, and the other being -- well

I"'mnot quite sure how to phrase it. Such service has
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not been nmade avail abl e on request, or sonething al ong
those lines. | don't have it commtted to nenory, but
basically, those two issues are facts that have been
asserted and that would need to be proven, and there is
the question of applying the lawin 81.77.030(6).

MS. MCNEILL: If | may, Your Honor, the
citation is to Harold LeMay Enterprises versus the UTC
It's at 67 Washi ngton Appeals 878, 1992, and it
reverses order MVG No. 1403 of August 1989, and under
that decision -- in fact, the first prong of the
statement you just nmade is not relevant. Whether the
conpany has actually been providing service or hol ding
itself out for service is not the relevant inquiry.

The relevant inquiry is linmted to whether it has been
unavail able for service or has refused service, and
that's the reason that |'m asking that we narrowy
constrain the scope of discovery, because it seens to
me those are the only factual issues that are rel evant
in this case

JUDGE MOSS: But there may be no dispute as
to whether the conpany has or has not provided service,
so there wouldn't be nuch discovery to be had anyway.

MS. MCNEI LL: That's correct.

JUDGE MOSS: | find this case interesting --

I"I'l tell you that -- froma | egal perspective because



0020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the opportunity to be here today caused nme to go back
and review the statutes, and | haven't | ooked at them
in awhile. O course, we have the provision there in
81.77.030(6) that talks in terms of providing service
in the 12 nmonths.

But then we have, | think it's actually in
the very next section of the statute, 040, that tal ks
in terms of applications for certificates, and there,
the standard is stated in terns of applications for
overl apping authority being turning on the standard of
provi ding service to the satisfaction of the
conmi ssion, which is a standard we see el sewhere in our
transportation statues as well

So it's not stated quite the same way. To
me, it raises sone interesting | egal questions about
what exactly we are |ooking at here. I'mnot sure it's
perfectly clear. | will read this case, of course, and
appreciate the citation to it. Again, | would expect
any discovery to be fairly limted in scope. |s that
what you are envisioning, M. Wley?

MR, W LEY: Yes.

JUDGE MOSS: | would think if it proved to be
burdensone or objectionable to you that you would bring
that to ny attention, and I will be happy then to dea

with that, whether in a live conference or tel ephone
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conf erence.

MS. MCNEILL: | appreciate that, because
actually, the issue of analogy to applications for
over | apping authority is one of the areas that troubles
me because that's not a relevant standard in this case,
and for instance, the kind of discovery that is asking
about all sorts of things, that could be characterized
as not serving to the satisfaction of the comm ssion
when many of those topics are sinply not rel evant under
the 030(6).

JUDGE MOSS: W are past that. W' ve got the
overl apping authority in place, so we are to the next
phase, which is why the conplaint is franmed as it is,
of course

MS. MCNEILL: But | appreciate your ruling
and listening, and | understand it.

JUDGE MOSS: Very good. So we will go
forward with that, and as far as the process that you
all have outlined, | have no trouble with the schedul e.
It's a fairly rel axed schedule, and from ny
perspective, that far out doesn't pose any problens for
me. I"mthinking | have one other hearing this fall
so no, | don't see any probl ens.

Conpl ai nants prefiled testinony then on

Sept enber 30th. Response testinony on Novenber 10th.
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Rebuttal, if any, on Decenber 1st, and we will try to
do the hearing the week of Decenber 15th. | do have
sonme vacation plans in the latter part of Decenber, so
we won't want to let that hearing date slip, unless
it's in January.

MS. MCNEI LL: No, Your Honor, we were
specifically mndful of the end of Decenber when we
| ooked at the schedul e.

JUDCGE MOSS: We can set the briefing schedul e
at the close of hearing as the parties will better know
their schedul es, and does staff plan to participate
actively?

M5. TENNYSON: Staff does not at this tinme
plan to participate in the hearings. W would reserve
the right to do so following review of the testinony if
there woul d be any issues that staff nmight want to put
on. We do not intend to present any witnesses.

JUDGE MOSS: I n ny experience, | have
sonmetinmes wanted to inquire of staff, given of its view
of a legal question or sonetines even a factual point,
so will you have soneone avail able fromthe regul atory
staff?

MS. TENNYSON: Yes.

JUDGE MOSS: M. Sells, | believe you

indicated in your petition that there was sone question
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as to whether you would have testinony. Do you know at
this juncture, or is that something we would reserve?

MR. SELLS: | would like to reserve that,
Your Honor, but as Your Honor indicated, this case is
of significant interest to the industry at large for an
array of reasons. |'mgoing to participate in all the
heari ngs by being there. Wether or not |'mgoing to
be an active participant with cross-exam nation
probably not. If | have any witnesses, it will only be
one, and that would be very short.

JUDGE MOSS: | woul d expect an intervenors
testimony to be filed on the schedule with whatever
party is being supported, so if you want to cone out
supporting the conplainant in the case, then you would
want to file at the tinme the conplainant files. |If you
end up supporting the respondent in the case, then at
the tine the respondent files and so forth. Basically,
aligned parties follow the sane schedul e.

Qur new procedural rules will hopefully
simplify all this, and | think I will wait alittle
closer in time to arrange a specific hearing with the
t hought that many things may happen between now and the
end of the year to obviate the necessity for a live
hearing. Did the parties want to build in a date for

di spositive notions? W've got a pretty generous
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schedul e here, so if that were to happen, ['m
confortable with you surprising ne.

MS. MCNEILL: | don't really perceive
di spositive notions, but |I don't want to foreclose that
opportunity, and I think we've left ourselves enough
time to do that.

JUDGE MOSS: | also think you' ve |eft
yoursel f some opportunity here, and one of the things |
like to do at the prehearing is remi nd the parties that
t he comm ssion does have rules that are at | east
supportive of alternative dispute resolution settlenent
process, so you've got time in this schedule to pursue
that avenue if you wish to without even the necessity
for request of continuances.

And 1'Il mention in that connection that the
commi ssion's practice over the past couple of years, at
| east, has been to let the parties know that we
sometines can assist in alternative dispute resolution
processes. W have nediators available. W do have
several people in the agency who are trained in
medi ati on techni ques, and sonetines we can nmeke such
persons available. Sonetinmes we can't, but that's
sonet hing you can request if it would help you, and we
can see what we can do

I did check with respect to filings in the
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proceedi ng. On paper filings, we will need an origina
pl us ni ne copies for purposes of internal distribution.
As you are all famliar, you nake your filings here

t hrough the comm ssion secretary in the records center
at the comm ssion's mailing address, which is 1300
Sout h Evergreen Park Drive Sout hwest, PO Box 47250,
98504- 7250 in A ynpi a.

MS. MCNEI LL: Would there be an ability to
accomodate filing by e-mail in this case?

JUDGE MOSS: W aren't quite there yet. W
are getting there, so we aren't ready to open the doors
to universal electronic filing. |'mglad you nentioned
it. | do want to enphasize that we ask, at |east, that
we have a courtesy copy by electronic nmeans because it
facilitates posting and nmy lifting things when | wite
the order, all kinds of things.

MS. MCNEI LL: Can we stipulate to service by
e-mail ?

JUDGE MOSS:  Yes. You can waive other forns
of service, but at this juncture, because of the
statutes, we ask that you do give us a letter saying
t hat you waive other forms of service and that you will
recei ve service by electronic nmeans exclusively. W
are going to wite that into the new procedural rules,

but I think we can go ahead and push the envel ope a
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little bit. If you all want to do that, just wite
each other letters, copy, file themto the conm ssion
and we can do that.

In ny practice, | like for us all to exchange
things by e-mail as courtesy copies even when we can't
do it formally, and that way, people get things sooner
and nore efficiently. Be cautious when you are doing
that. If I'"mon your e-mail list, you m ght
i nadvertently send ne sonmething you don't intend to.
That has happened a few tinmes, so you have to perhaps
have two lists, one that includes ne and one that
doesn't.

M5. MCNEI LL: | don't even know how to nake a
list.

MS. TENNYSON: |I'mspecifically famliar with
that problem and | didn't intend to include the judge.

JUDGE MOSS: | will enter a prehearing
conference order that will capture everything for us
all. Typically, | like to have a final prehearing
conference a few days before the hearing where we can
exchange potential cross-exanination exhibits, get
everyt hing marked, numbered. It makes for a very
efficient hearing, and we will cross that bridge a bit
further downstream

MR. WLEY: One question that arose with
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Ms. McNeill that | don't know if we resolved,
anticipate that protective orders will be sought in
this proceeding by either the respondent or conpl ai nant
in answering the discovery. Do we utilize the typica
procedure of notifying the comr ssion, or would the
judge assigned to an adversary proceedi ng, do you issue
the protective order? What's the process for that?

JUDGE MOSS: I f you can just nove for -- if
you feel that it's necessary. | don't want to
encourage it, frankly. Let's do keep in m nd that
protective orders are to be used judiciously, which is
to say they are only intended to protect -- the
so-cal |l ed standard form of protective order is only
intended to protect truly conmercially sensitive
information, so if that comes up, then certainly
prepare to have the comr ssion enter such an order

And we do have the standard form of
protective order. |1'msure you have all seen it, and
it's not that onerous, but it just nakes the process a
little nore cunbersone if we have clainms of
confidentiality, and sonetines, they tend to be a
little overbroad. So let's not do that unless we have
to, but if it comes up, you can file it by notion, and
it can be done very quickly and | can handle that. O

course, there is the other formof protective order
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which is nore famliar in civil litigation, where a
party seeks protection fromdisclosure altogether, and
that's available to use as well by notion

My practice is to make myself avail able on
short notice if there is a discovery dispute that needs
resol ving, and we can usually do that by tel ephone
conference and a tape recording, or if you are all in
town and feel like it, we can get together here.

Anyt hi ng el se we need to cover today?
believe that covers everything | need to cover. Thank
you all very much, and I will get that order out. |'m
taking a brief vacation, so | may not get that order
out for a week. | may get it out tomorrow, but if |
can't, it will be a week.

MS. MCNEI LL: That's fine, Your Honor. Thank
you.

MR. WLEY: Thank you.

JUDGE MOSS: We'll be off the record.
Thanks.

(Prehearing concluded at 2:56 p.m)



