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General, 1400 South Evergreen Park Drive Southwest, Post
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PROCEEDI NGS

JUDGE MOSS: Good afternoon, everyone. W
are convened this afternoon for our first pre-hearing
conference in the matter styled Petition of Pacifi Corp
doi ng business as Pacific Power & Light Conpany for an
Accounting Order Authorizing Deferral of Excess Net
Power Costs in Docket Nunber UE-020417, and also in the
matter styled Washington Utilities and Transportation
Commi ssi on agai nst Paci fi Corp doi ng business as Pacific
Power & Light Conpany, Docket Nunmber UE-991832, which
was a general rate proceeding that closed sone tinme ago.

The Comnmi ssion has previously entered an
order in the proceeding consolidating matters for
consi deration, and after we take appearances, | wll
speak briefly to the status of affairs vis a vis that
order, and then we will take our discussion fromthere
wi th our usual process and procedural discussion and
perhaps related matters.

But let's begin with the appearances, and we
will start with the conpany, M. Van Nostrand.

MR. VAN NOSTRAND: Thank you, Judge Mpss. On
behal f of Pacifi Corp, James M Van Nostrand, Stoe
Rives. Do you want the full address, tel ephone nunbers?

JUDGE MOSS: Yeah, let's do the full bit

since this is our first appearance, and then hereafter
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we can use the short form

MR. VAN NOSTRAND: Okay. 600 University
Street, Seattle, Washington, 98101, tel ephone nunber
(206) 386-7665, fax (206) 386-7500, E-nmail
j mvannost rand@t oel . com

JUDGE MOSS: Thank you.

Ms. Davi son.

M5. DAVI SON:  Thank you, Your Honor. Melinda
Davi son, | am here on behalf of the Industrial Custoners
of Northwest Uilities. M firmnanme is Davison Van
Cleve. W are at 1000 Sout hwest Broadway, Suite 2460,
Portl and, Oregon, 97205, phone is (503) 241-7242, fax is
(503) 241-8160, and E-nmil is mail, MA-I-L,
@lvcl aw. com

JUDGE MOSS: Thank you.

M. Cromnel | .

MR. CROWELL: Robert Crommell on behal f of
Public Counsel. M mailing address is 900 Fourth
Avenue, Suite 2000, Seattle, Washington, 98164-1012, ny
direct line is (206) 464-6595, my fax nunber is (206)
389-2058, ny E-mail address is robertcl, the nunber 1,
@t g. wa. gov.

JUDGE MOSS: And M. Cedar baum

MR, CEDARBAUM  Thank you. M nanme is Robert

Cedar baum Assistant Attorney General. M business
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address is 1400 South Evergreen Park Drive Sout hwest in
QO ynpi a, Washi ngton, 98504. The phone nunber is area
code (360) 664-1188, my fax nunber is area code (360)
586-5522, and ny E-nmil address is bcedarba@wtc. wa. gov.

JUDCGE MOSS: And it's now B?

MR, CEDARBAUM |t always has been B

JUDGE MOSS: | thought it was R, thanks,
that's probably why you never get ny E-nmmils.

Are there any other appearances today?

Okay, | will just note for the record that in
terms of previous activity in this natter, we did have a
notion to consolidate and petition to rehear or reopen
that was a joint notion filed by Commr ssion Staff,
Public Counsel, and Industrial Custoners of Northwest
Uilities, all of whom have entered appearances here
today, and also the Northwest Energy Coalition and the
Opportunity Counsel / Energy Project, who have not entered
appearances. Let me ask if there is anybody on the
tel econference bridge |ine.

Apparently not. Al right. W do have the
written petition to intervene by the Industria
Custoners of Northwest Utilities. Let ne ask if there's
any obj ection.

MR. VAN NOSTRAND: No objection, Your Honor

MR, CEDARBAUM No obj ecti on.
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JUDGE MOSS: (Okay, there being no objection,
| think the petition is well taken, and it will be
granted as fil ed.

I do not have any other witten petitions to
intervene, so at this point at |east we have our
parties.

| mentioned at the outset that | wanted to
say a word about the status of the proceeding, and
will say that | had a brief tel ephone conversation with
M. Crommel |l here a couple of weeks ago shortly after
the Conmmi ssion entered its order consolidating, and
recogni zed at that point the potential that sone
uni nt ended ambiguity had crept into the Comm ssion's
order, and so | want to clarify that now to the extent
any m sunderstandi ng m ght remain.

The order | think fairly could be read to
have granted the notion and petition, although it did
not say that. It sinply said it granted the notion, and
that was its narrow intent. So at this juncture, what
we have is the consolidation of the Conm ssion's
consi deration of the conpany's petition and the notion
to rehear or reopen, so the Comm ssion has not made a
deci sion on the notion to rehear or reopen, and we want
to discuss that today and tal k about the procedura

posture of the case, what we need to do to go forward in
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1 the nost efficient and | mght add | egal nanner, because
2 I think there's some questions about what we can and can
3 not do in terns of reopening or rehearing the 991832

4 docket, and sonme of that was discussed in the witten

5 noti on and answer, and we need to tal k about that a

6 little bit.

7 And indeed, | think with that we can nove

8 directly to that since we have di sposed of the

9 I ndustrial Custoners' petition to intervene, so why

10 don't we talk about that. M first question will be

11 narrow or is narrow, and it is sinply, is a notion to
12 reopen tinely under the statute and rule.

13 And | will ask you, M. Cedarbaum to speak
14 to that first.

15 MR, CEDARBAUM  Thank you, Your Honor. |

16 think that there is -- we could have a little bit of a
17 di fferent procedural stance of the case, and when we

18 filed the nmotion for reopening, | think we tried to

19 cover all of our bases so that we could properly get --
20 have before the Commi ssion a notion to be granted.

21 There are two basic provisions involving the Comm ssion
22 hearing additional evidence in a case. One is -- just
23 so | don't m sspeak, make sure | have the rule in front
24 of me.

25 JUDGE MOSS: We're going to | ook at
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480- 09- 8207

MR. CEDARBAUM Yes, we are. That rule that
you just mentioned has two nechanisnms. One is
rehearing, and there's reference to a statute in RCW
80. 04. 200, and then there is reopening. Reopening is
basically to ask the Conm ssion to reopen a hearing
before a final order is entered. W're not in that
exact situation here since the Conmi ssion did issue a
final order in the rate case in that prior docket.
However, the Conmi ssion does have a procedural rule that
al l ows exceptions and nodifications as the circunstances
may warrant, and that would be in WAC 480-09-010. |
think that's inportant, because the reopening provision
of the 820 rule doesn't rely upon a particular statute.
It's just a Conmission rule, and so that even if the
Commi ssion -- even if the strict reading of that rule
woul d only allow reopeni ng when the record is closed but
before a final order is issued, the Commi ssion could
nodi fy that rule in a circunstance that it was
warranted. And for the reasons that we were stating in
our notion, we believe that would be the case here.

| also think rehearing would be a provision
that would apply since if you |look at the statute that's
referenced, which is RCW 80.04.200, the statute does

begin by saying a public service conpany affected by an
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order is really one to trigger that statute and file for
rehearing, but later on -- and then there are sone tine
frames in which that can be done. But later on in the
statute, and this is the second to |ast sentence, it
does say, the Conmission may in its discretion permt
the filing of a petition for rehearing at any tinme. So
at least in ternms of timing, the petition can be filed
whenever the Commi ssion finds it would be appropriate in
its discretion.

The question then is who gets to file it, the
statute at the beginning having referenced the public
service conpany. | would say that in this situation,
there are two reasons why others than the public service
conpany involved can file the petition for rehearing.
The first is that that particular sentence that | cited
does not -- is not limted just to the public service
conpany. It just says the Commission on its discretion
may permit a filing of the petition for rehearing at any
time. It doesn't say who in particular that petition
could conme from although perhaps someone m ght argue
that, well, that's just in the context of this whole
statute, we're really just talking still about the
public service conpany, which leads nme to my second
reason why this statute | think could still be

i mpl enmented by others than the public service conpany,
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and that is because in the conpany's response to the
notion, the conpany did not object to reopening. It
said it was up to the Conmission in its discretion to
reopen if the Commi ssion thought it would be hel pful to
the Commi ssion in deciding this case. So | believe that
in essence anmpbunts to a waiver of any linmtation that
the statute could be read to allow petitions only from
the public service conpany itself.

And that taken into conmbination with the
sentence that | nentioned that a petition could be filed
at any tinme, | believe it's appropriate that the
petition could be filed in this case by Staff, Public
Counsel, and ICNU. So at least in ternms of a procedura
argunent, | think it's properly before the Comn ssion
and could be granted if in the Commission's discretion
it was thought to be a good thing to do as a rehearing.

Again, | also think that a reopening, the
Conmi ssion could have a nodification to that rule for
this case and all ow reopening after the record -- after
a final order in the prior rate case.

JUDGE MOSS: All right, thank you.

And let ne turn to you, M. Van Nostrand, and
others will have an opportunity to speak as well, but I
just wanted to put the question directly to you. 1In

| ooki ng at your answer, | did read that to acknow edge
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the concept that the Conm ssion woul d have the

di scretion to basically reopen, rehear, or strike

what ever process option deened appropriate in order to
have before it everything necessary to rule on or
everything the Comm ssion believed necessary to act on
your petition. AmIl reading that essentially correctly,
or would the conpany make a | egal argunent that it would
be i nproper to reopen or rehear?

MR. VAN NOSTRAND: | think, Your Honor, the
poi nt of our response was to indicate that sone of the
citations and authority we didn't believe applied to the
extent that these parties had a right to have it
reopened, that if it was reopened it would be because
the Comm ssion's discretion determined that it was an
expeditious way to proceed. And | think you have stated
our position essentially correctly. W -- if the
Conmmi ssi on decides that's the way they want to proceed,

I think they do have the discretion under the -- to
permit the filing or petition of rehearing at any tine
under 80.04.200, and we're confortable with proceeding
on that basis.

JUDGE MOSS: So as | understand the posture
of the parties at least | have heard fromso far, these
woul d be procedural options that would be available to

t he Commi ssion. Does anybody el se have a coment on
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that? |1'mnost interested if anybody has a viewto the
contrary.

Okay, well, of course | will have those
points in mnd as we consider the disposition of the
noti on.

Let me put then ny next question, and | wll
turn back to you again, M. Cedarbaum and hear from you
first. | guess the question really is in two parts.

One, whether there is any practical difference between
reopeni ng and rehearing, but the second part and perhaps
the nore essential question that | have is why isn't it
simply -- why isn't it sufficient to sinply recognize
the Commi ssion's power to alter or amend its prior
orders under RCW 80. 04.210 and WAC 480- 09-815; why do we
need to go through the step of formally reopening or
rehearing the prior docket if we have that power?

MR. CEDARBAUM | think, Your Honor, the
reason is that the -- it's inportant to reopen the prior
docket for a nunber of reasons, including the follow ng.
We are asking the Conmmi ssion, there is a fair --
evi dence within the docket of that prior rate case that
we would like to be able to examine in that context of
the prior docket. That is not sonething that's easily
done or perhaps can't -- nmmybe can't even be done

Wi t hout reopening that proceeding.
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I think another practical aspect is that just
by reopening, we're knee deep in that case as opposed to
just, you know, trying to argue around the order and the
edges of it as to what the Commi ssion should do to
change it. So there's sone practical reasons for
actual ly reopening the case rather than just anmending a
Conmi ssion's order afterward.

But the other reasons why we would like to
have the case reopened is that there are very clear
l[imtations in the Conmi ssion's order in the prior
docket and the stipulation of the parties in that case
involving the rate plan and what can be done to all ow
the conpany to increase its rates during the rate plan
I don't need to go into the specifics of that, but it
has to do essentially with interimrate relief. And so
it's the Staff's position, and | think perhaps the other
parties but they can chime in, that if the conmpany is
not going to be in an interimrate position, then the
rate plan bars Conmi ssion increasing rates during the
rate plan, which would be the ultinmte effect perhaps of
this deferred accounting petition.

But Staff al so recognizes that there may be
circunstances in which it's a legitimte exercise to
take a | ook at the status of this conpany to determ ne

whet her sone sort of rate relief is necessary, and that
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shoul d be done in the full context of the conpany's
entire operations, and that seens best to be done hy
reopeni ng that prior docket again to |look at the

evi dence of that record and the positions of the parties
with respect to the rate plan and other matters.

| just think again as a practical -- as a
practical matter, as a -- and in terns of what the
ultimate result mght be fromthis case, reopening the
docket is the best alternative rather than just having
the Conmmi ssion anend its order after, you know, in the
way that you nentioned.

JUDGE MOSS: In terns of the record itself,
do you see any inpediment to the Comm ssion sinply
taking official notice of the prior record or portions
of it that m ght be pertinent?

MR. CEDARBAUM | believe the Conm ssion's
official notice rule allows it to take official notice
of its files, and those items would be in the file, so
don't think there's any prohibition against that, no.

JUDGE MOSS: And understand what |'m
exploring here is the range of options that are
available. I'mnot trying to suggest any preconceptions
about how we shoul d proceed, but rather to expl ore what
options are avail able to proceed and what the

i mplications of those options are.
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And with that last point in mnd, were the
Conmi ssion to reopen or decide it should rehear the
pri or docket, do you see that as having a different set
of inplications than were the Conmi ssion to instead
sinply go forward with the 020417 docket and again
possibly nodify its prior order, take cogni zance of the
prior record in whatever fashion would be appropriate or
to whatever extent woul d be appropriate? |n other
words, if we, if the Conm ssion were to reopen or decide
to rehear, would that essentially nean with respect to
the stipulation that was previously approved all bets
are off?

MR. CEDARBAUM | don't think the intent of
the notion was to -- | would have to go back and read
the stipulation and see what other subject matters were
covered. There were, | believe, other subjects beyond
the rate plan itself, which is really the focus of the
notion. So | don't think necessarily -- | don't think
its necessary that all issues in that prior case have to
be readdressed. Primarily the focus of the notion is on
the rate plan and the inplications of the rate plan. It
woul d take me a couple minutes perhaps if soneone el se
speaks to review that order just quickly and see what
other issues | don't think would be inplicated.

JUDGE MOSS: And knowing all of you
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reasonably well after a nunber of years together, | am
confident that if you have sonething inportant to say
you will let me know even if | don't necessarily
recogni ze you expressly, so please feel free to chine in
if you have sonmething to add or disagree with or
whatnot. |'mjust wanting to explore this in a nore
conversational format with you at the nonent.

MR. CROMAELL: If | may.

JUDCGE MOSS: Yeah, please

MR. CROWELL: For the record, Robert
Crommel |, Just first | do agree with what M. Cedar baum
said, and | think that perhaps an exanple woul d
illustrate sone of the difficulty around this point. |
thi nk the Comm ssion does have the authority to take
notice of the record in the other docket, but it is not
a conplete docket, or I"'msorry, it's not a conplete
record in the sense that the case was settled prior to |
beli eve the non-conpany parties, at |east sonme of the
non- conpany parties' testinony was going to be filed,
and there had been no briefing. This is, | think,
rel evant, because the conpany's petition relies at |east
in part upon prefiled testinmony that the conpany made in
that rate case docket with regard to power supply costs.
And without getting into the nitty gritty of it so to

speak, there are issues there and requests for recovery
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that we woul d have contested if this had not -- if that
prior rate case had not settl ed.

| think to put it sinply, one of our concerns
about not having access to the rate case record if the
Commi ssi on does consider the conpany's petition that's
now before it is that we would be prejudiced in our
ability to effectively argue the position we would take
in the petition docket because of the circunstances and
the timng of the settlenment in the rate case docket
where we did not by virtue of timng fully articulate
the position we would have taken on issues that are
directly relevant to the petition now before the
Conmi ssi on.

JUDGE MOSS: | will turn to you, M. Van
Nostrand. | suppose in a technical sense, the relief
the conpany seeks here is pretty narrow. You're | ooking
for an accounting order, you're | ooking for an order
that would pernmit the conmpany to put certain costs as
articulated in the petition in a special account. And
then at sone point in the future, there would be sone
further filing presumably that would speak to the
guestion of whether and how any or all of those costs
m ght be recovered through rates or surcharge or what
have you.

On the other hand, the petition is cast in
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1 ternms of a pretty broad context. |Indeed, there are

2 references to other Comm ssion proceedi ngs and actions
3 that the Conmmi ssion has taken recently with respect to
4 two other jurisdictional electrical conpanies and

5 related matters that places it in a pretty broad

6 cont ext .

7 And | guess the overriding question that

8 perhaps | should have started with instead of building
9 tois, you know, what is it that we need to deal with
10 here in this proceeding? |Is this a reasonable way to
11 proceed in this fashion where we have first the

12 accounting petition and then sonme anticipated filing
13 perhaps a year fromnow? What |'m hearing fromthe

14 nmovants on the notion to reopen or rehear is that the
15 Conmi ssi on can not or should not hear your accounting
16 petition absent hearing perhaps a host of other issues
17 that are in sone way related | think ultinmately to the
18 potential recovery of the costs as opposed to their

19 accounting treatnent in the interim Wat's the
20 conpany's view of that? | nean obviously you did not
21 anticipate the nmotion at the tinme you nmade your
22 petition, so now that perhaps the posture of things has
23 changed, then | would Iike to hear what you have to say.
24 MR. VAN NOSTRAND: Sure. | think what we

25 have been hearing fromthe parties since we filed this
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is | think not really wanting to consider the accounting
deferral request in isolation fromwhatever our proposa
is for rate recovery. | nmean | think when we filed
this, the idea was to at |least get the line in the sand,
so to speak, so that we could begin tracking these costs
and not be precluded fromrecovering themin rates, at
| east track them

And then at the time we filed this, obviously
the Avista and the PSE cases were fairly early on, we
were watching themclosely with respect particularly to
i ssue of power costs and power cost trackers and how
those utilities were being handled with respect to the
i ssue of extraordinary power costs that all utilities in
the western United States have experienced since June of
2000. But we're al so understanding that the parties
want to be able to consider a proposal for rate recovery
and without -- and aren't confortable proceeding with a
deferred accounting in isolation

And | guess, you know, at the time we filed
this, we were |ooking at a particular couple of
petitions for accounting that had been granted, and ny
experience frankly has been, you know, defer now and
track the costs and sort out the rate recovery issues
|ater, and that was -- and that was our plan, to begin

-- to not lose the ability to have these costs recovered
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in rates by being at least allowed to track them And
frankly, having filed this on April 5th asking for
deferrals to begin effective June 1, we have now | ost
potentially two nonths of deferrals, and we had asked
for the June 1 date because of forward purchases that
were made | ast sumrer before the FERC price cap order
was entered, seeking the sane type of relief we think
that the other utilities in this state have received
with respect to extraordinary conditions in the power
market. So just the passage of tine to sone extent we
feel has denied us relief potentially for a couple of
nont hs.

But going forward, | think we do recognize
the parties' concerns that what is our specific proposa
for recovery, what sort of showi ng can we make. And
think we would like the opportunity to be able to nake a
filing discussing the conpany's financial circunstances
in Washington. Perhaps it nmeets the interim standard,
perhaps it doesn't. Perhaps we need to neet that
standard, perhaps we don't. But | think we're certainly
willing to make a nore conplete filing that |ays out the
i ssues nore conpletely and address the interim standard
to the extent the parties feel that's appropriate before
we can be entitled to even entertain a request for

relief.
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But we remain concerned that the passage of
time without any action on the petition to defer
essentially denies us any relief. | mean we just wanted
the ability to hold those costs for consideration of
recovery in rates, and not being able to defer or track
themtakes away -- | nmean it's, you know, relief delayed
is relief denied for us to the extent you can't recover
those costs, particularly during the sunmer nonths when
we did have adverse inpacts due to forward purchases
| ast summer prior to the June 19th price cap order

| think it's worth noting, | understand the
Conmi ssion's concern with sort of business as it used to
be before June of 2000, which was defer now and sort it
out | ater, because you did have a situation where Avista
got a quick order to defer, and within 19 nonths they
had over $200 MIlion in power costs that are on their
books that need to be dealt with. And in the case of
Paci fi Corp, we are not |ooking for financial reporting
purposes to have these deferrals. Under UK accounting
under which Scottish Power operates, deferrals don't
mean anythi ng for purposes of financial reporting, so it
isn't as though there's going to be an inconme statenent
ef fect whether we're seeking to -- imediate earnings
ef fect because of this. |It's just preserving the

ability to consider these costs for later rate recovery.
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That's all we're seeking.

If it turns out after we nmake our filing, the
parties say, gee, you're not even close to satisfying
us, or the Conm ssion says, this isn't what we had in
m nd, fine. Whatever costs we defer, they're gone.
They're not really witten off, because they never
really existed for financial reporting purposes. But
going forward, | think we would -- it's inportant that
we preserve the ability to at |east have those costs
considered. |If we make our case, they're there, we can
| ook at them partial recovery, no recovery, sone
recovery, all recovery. But to not allow us to even
track or record themis sort of defeating the purpose of
what we filed this for, which has now been five nonths
ago | guess in April, four nonths.

JUDGE MOSS: What | egal inpedinment do you see
to the Conmi ssion entering an accounting order that
woul d allow you to treat these costs for accounting
purposes fromthe June 1 date | think? Wsn't it June 1
you requested to initiate that?

MR. VAN NOSTRAND: | don't see any |ega
i mpediment. In fact, the precedent fromthe Avista
proceedi ng that they filed June 23rd of 2000 seeking to
i mpl enent deferred accounting as of July 1. The

Conmmi ssi on i ssued an order August 9 granting their
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deferral retroactive to July 1. As long as the deferra
date is after the date we filed, | think | don't see a
| egal inpedi ment.

JUDGE MOSS: Does anybody el se see a | ega
i npedi ment? And M. Van Nostrand is correct, | believe,
in ternms of the timng on the Avista order

MR. CEDARBAUM  Yes, Your Honor, let ne just
briefly respond to M. Van Nostrand's discussi on about
at least the Staff's perspective on the case. And he is
right with respect to our hope that we could | ook at
i ssues broader than just the specific deferred
accounting request. W do think it's inportant to | ook
at the need for the deferred accounting, the nechanism
on how the deferred accounting would occur, and also the
nmet hodol ogy for recovering if the Comm ssion were to
allow for a deferred accounting. And there are a couple
of reasons for that.

One is the practical reason of, again
referring back to M. Van Nostrand's recitations of the
Avi sta situation, you had a deferred accounting that
wasn't expected to be as large as it turned out to be.

It turned out to be enornous, and there were
inplications of that on Wall Street and all kinds of
practical problens with that. So resolving it now as

opposed to later helps in that regard.
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And now getting to your question about |ega
i mpedi ments, the other point about why issues should be
broader now is that we do think that there's a
retroactive rate nmaki ng prohibition against going back
all owi ng deferred accounting retroactively. | recognize
that that's inconsistent with what the Conmi ssion did
with Avista. However, that particular issue didn't cone
up, wasn't raised by anyone in the case and wasn't
directly resolved by the Commi ssion or even considered.
That is a problem we think, with this request.

And we woul d ask that when we get to
schedul i ng that we sonehow factor in briefing on that
issue to the Commission for either an earlier
resolution, or keep it to the end of the case. So
probably makes sense to do it sooner than later, but we
want to tee that issue up, because we don't think,
contrary to the Avista precedent, that the Conm ssion
can do that, and we think it needs to be decided in this
proceedi ng.

JUDGE MOSS: Well, the prohibition against
retroactive rate naking is just that, and an accounting
order is not rate making, is it?

MR. CEDARBAUM That's part of the problem
Retroactive rate naking, as | understand it, basically

says that custoners should be placed on notice as to the
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costs that they will be required to pay to allow the
conpany to recover through the rates the custonmers pay.
And when the Comnri ssion issues a deferred accounting
order allowing for deferred accounting but having no
di scussi on about the recovery of that and how it will
occur and whether it will occur, custoners have notice
really of nothing other than the deferred accounting
itself. They don't know at the tine they purchase
electricity or any of the services fromthe conpany what
costs they may or may not be responsible for.

JUDGE MOSS: But that would preclude ever
entering a deferral order, because if you don't order a
recovery nechani sm sinul taneously, then there is always
uncertainty with respect to recovery of deferred costs,
isn't there?

MR. CEDARBAUM  And that has been a probl em
that, again recognizing that my di scussion nowis
i nconsistent with the Commi ssion's practice, that is
still believed to be a problem And when the Comm ssion
i ssues an accounting order that doesn't alert custoners
as to, you know, what their recovery may be, that could
raise a retroactive rate making problem And in this
situation when you ask for deferred accounting
retroactively before when a Conmi ssion issues its order

that even exasperates that issue and problem
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And so again, I'mnot -- | wasn't trying to
argue the issue now. | just wanted to alert you to it,
as M. Van Nostrand did, and suggest that we -- Staff is
amenable to an early resolution of that issue through a
briefing process in this matter.

JUDGE MOSS: When you say that issue?

MR. CEDARBAUM The issue as to whether -- we
woul d be | ooking at whether the Commi ssion has the
authority to allow deferred accounting retroactive --
effective prior to its final order in the case, and
that --

JUDGE MOSS: Recognizing that, you know, |'m
actually the one who raised the issue by ny question
and | just want to discuss it so that | understand where
people are with respect to questions that | have about
t he proceedi ng without asking you for argunment or
expecting that this would be your argument and that you
woul d be forecl osed from other argument, and recognizing
that | didn't send nmy questions out in advance, surely
you would want to do sone research and cite sone
authority in connection with nmy questions to the extent
they become issues in the proceeding, but just exploring
the matter a little bit further, do you recogni ze, does
Staff recognize sitting here today the concept of

deferred cost as being an exception to retroactive rate
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meki ng? 1Isn't that a principle of regulatory rate
maki ng?

MR. CEDARBAUM  Staff does, but again, |
think it's with the qualification that when a Conmi ssion
all ows for deferred accounting, to avoid the retroactive
rate making prohibition, it should include in its order
an indication of how recovery will occur so that when
the order goes out, if I"ma rate payer and | want to
purchase electricity froma particular conpany, | wll
know, I'mon notice that -- of the rate naking
consequences of that decision, not just that costs are
put into a deferred account and may or nmmy not be
recovered through ny rates. So |I'mnot saying it -- |
recognize -- | agree with you, it's an exception, |
don't know that exception is the right word, it's not
retroactive rate nmaking if properly formulated in an
order.

JUDGE MOSS: | think | draw the word
exception from Goodman's Di scourse on the subject. |
think he says it's a well recogni zed exception to the
principle. Wether you agree with Goodman or not,
that's the question |I'm exploring.

Anybody el se want to comment on this subject
mat ter ?

MR, CROWELL: Just very briefly, Your Honor.



0028

1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I think that froma factual standpoint, what the

Commi ssion will have in front of it are three questions
that are going to need to be answered, and | think

you' ve been focusing on the first one, which is the
appropri ateness of deferred accounting and the recovery
of that in the future and whether it's retroactive in
this exanple or not. The second is what will be
accounted for, and what are the appropriate power costs,
if any, that should be included in the account that the
conpany woul d propose to create and book for |ater
recovery. And then third, of those costs, what, if any
of them should be recovered fromrate payers through
rates. And | think that the -- that that is how | would
anal yze the issue, that it breaks down into those three
pi eces.

And | think that from our perspective and
pulling it back to the notion, one of the issues for us
is that we did enter into a stipulation resolving that
rate case that had very clear exceptions for reopening
that rate case, and | think that's inplicated in the
third, the third of the three parts that | have
articulated, and that is what or whether this type of
deferred power costs could be recovered fromrate
payers. And that's again why we think it's inportant to

| ook at this petition in the context of the record.
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And | gave you the exanple a little bit
earlier about what |I'mthinking of as the second piece,
which is what are the appropriate power costs that if
accounting is allowed should be allowed to be pl aced
into that account. The conpany has proposed as a base
line its testinony fromthe rate case. W would take
i ssue with sone of those facts.

So to that extent, | think that we -- our
perspective would be that the retroactive rate making
goes to that first piece of whether the accounting is
appropriate, and then the Conmi ssion al so has the next
two pieces of the analysis, and that's where the record
in the rate case docket woul d be hel pful.

MS. DAVI SON: Thank you, Your Honor, this is
Mel i nda Davi son on behalf of ICNU. The way that we see
this case is that it is extraordinarily conplicated from
a legal perspective, and | can identify a few issues
that we see right off the bat that are not obvious in
terms of the resolution in addition to the retroactive
rate maki ng that you have been exploring with
M. Cromaell and M. Cedarbaum

And M. Crommel | seized on one issue that is
sort of obvious fromthe beginning, is that this is not
a what we think of as a traditional deferred accounting

case where a conpany has incurred costs or is going to
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i ncur costs associated with an ice storm and those
costs are segregated and identifiable as above and
beyond what are nornmal costs. Now the conpany has cone
in and said that yes, they have extraordinary power
costs, but the question becones, well, conpared to what,
and how do you identify what are the excess net power
costs. And that exercise alone, having just gone
through that in another jurisdiction, is not a sinple
matter, and I"msure it will be subject to a |ot of
debate as to what is the correct nunber, and how do you
deal with that also in |light of some of the
jurisdictional issues and allocation issues. So even if
you decide to set up a deferred account, figuring out
what the dollars are that go into that account we don't
think is a straightforward matter.

The second issue that cones to nmind is in
light of the rate plan, there -- | believe if you | ook
at page or paragraph 23 of PacifiCorp's petition for the
accounting order, at least in, and |'msure M. Van
Nostrand will correct me if | amreading this
incorrectly, but ny reading of that paragraph is an
admi ssion that under the rate plan the conpany can not
seek anortization of the deferral. And so what they're
asking for is to establish the deferred accounting but

not to seek recovery of those dollars, because in
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essence that violates the rate plan. So the question
beconmes, if that anortization at this time violates the
rate plan, then why doesn't it violate the rate plan to
collect those dollars after the rate plan, because those
dollars are incurred during the period of rate plan? So
we think that there are lots of -- | mean |'m giving you
one exanple of what we think are nunerous issues that
come into play with regard to the rate plan

And then the last thing | would just touch
upon is our confusion, we're not really quite sure what
the conpany is asking for with regard to a PCA. Looking
at the first page of the petition, it appears to be
argued in the alternative, but we're not sure. Again
you know, setting up a PCA and evaluating a PCA is an
extrenely conplex issue that gets into a | ot of issues
that you look at in a general rate case as well

Thank you.

JUDGE MOSS: M. Van Nostrand, you have been
taki ng sonme notes over there, | should give you an
opportunity to speak before | go on to another question.

MR. VAN NOSTRAND: So many notes and so
little tine.

JUDGE MOSS: We have all afternoon.

MR. VAN NOSTRAND: | guess | would like to

drop back to the first issue that we were di scussing,
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whi ch was the retroactive rate making, and | guess | do
agree with M. Cedarbaumto sone extent and di sagree
with himin other respects. | think ideally you would
have a Commi ssion order in place before you start
deferring. 1It's kind of a continuum | think arguably
you can go back to the tine that the conpany filed the
petition, and | think that's at one end of the
continuum | think the other end of the continuumis
where the Comm ssion issues an order saying you can
defer and here's our nethod for anortizing those
deferrals in rates. And | think that's a pretty wdely
accepted exception to the rule against retroactive rate
maki ng. There's no problemthere.

I think in between there you're in a gray
area, and we had filed this April 5th to ask for a July
1 effective date with the idea we woul d have a
Conmi ssion order in place. Because in my mind, | think
that's acceptable to have an order in place that -- in
ny view, rate payers are put on notice at that point
that these costs are being deferred, and there is a
possibility of future rate recovery of them And
whet her we can go -- | think pushing back and seeing a
retroactive inplenmentation date so the Conmmi ssi on order
is -- has a retroactive effect | think isinalittle

nore gray area. Perhaps it's entirely lawful and
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proper, but it's nore at the other end of the continuum
than we would rather -- than we would rather be. But |
don't agree -- | said | don't agree with M. Cedarbaum
that you need to have the mechanismin place before you
can even allow deferrals, because that's certainly
contrary to a nunber of Conmi ssion decisions over the

| ast few years.

On the issue of, you know, what is the base
line, both M. Cromaell and Ms. Davi son nentioned this
i ssue of what is the base line, what is it we're
deferring. You know, the base line that we were
proposi ng was what we asked for. In other words, had
t here been no disall owances whatsoever in the last rate
case, that's what we would have gotten. And it's $486
MIlion, and |I think our petition indicates that our
best estimte of the annual |evel of power costs is in
excess of $650 MI1lion now.

And so | understand M. Cromnel|'s argunent,
yeah, that case wasn't conpletely litigated, but would
it have gotten better for the rate payers if it had been
conpletely litigated. | nmean if the base line is |ow,

t hat nmeans we defer nmore. So if M. Crommell's
litigation is successful and our power costs are
reduced, that nmeans it's a | ower base line and so we

defer more. And by accepting $486 MIlion as the base
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line, the highest nunber that could have cone out of

that filing based on what we filed, we figure that's a
pretty conservative estimate from which to nmeasure, you
know, that's the amount that's presuned to be in rates.

And it's a sinple matter, we attached to our
petition the nonthly power costs. [It's whatever is in
excess of the anpunt that's determined to be in rates is
what we're asking to defer. Obviously down the road we
can debate as to what percentage recovery of those we
shoul d get. There may be issues about what belongs in
there and what doesn't. As Ms. Davison acknow edged, we
have had a protracted litigation in Oregon about the
source of sone of those deferred power costs, but as to
whet her or not they are in excess of the anount in rates
is a mtter that can be fairly easily agreed upon. And
I think with us agreeing to a $486 MIlion base line, it
can't get rmuch worse for us than that.

As far as the anortization violating the rate
plan, | do not read paragraph 23, to no surprise, the
same way as Ms. Davison. We nade it clear in that
filing we were nmeking no proposal to anortize rates with
this filing. That would be subject to a later filing.

I think we are acknowl edging that there are limtations
in the rate plan on adjustnments to base rates, but there

are a lot of things that can be done that don't anobunt
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to adjustnents to base rates.

And as an exanple, in lIdaho, this conpany was
subjected to a two year rate freeze in the wake of the
Scottish Power/ Pacifi Corp nerger, and these power costs
were deferred in the period that was within the two year
rate freeze inposed by the comm ssion, yet nonethel ess
we were allowed to recover $25 M1 lion out of the $38
MIllion that were deferred. Part of that was done
t hrough offsetting the nmerger credits and the Centralia
sale credits the custoners were otherwi se given in
rates. Base rates were not changed, but there were
other credits that custoners were getting.

You coul d deci de, okay, Centralia, customer's
going to get a credit to forward the proceeds of the
Centralia sale, we will use those instead to of fset
t hese hi gher power costs, not disturb base rates, but
still allow sone recovery for these extraordinary costs.
VWhat we're acknow edging in paragraph 23 is there are a
nunber of ways, assum ng we defer costs and there is
some recognhition that we should get sone way of
recovering in the rates, there are a nunber of different
ways we can go, and we're not making a proposal at this
time.

And | think, you know, the reference to it's

uncl ear what we're asking for with respect to PCA is,
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well, this was filed back on April 5th well before the
Puget and Avi sta cases had been sorted out and really
what sort of power cost adjustnment nmechani sm were
approved for those companies. W want to take a | ook at
those and see if we coul d perhaps propose a simlar sort
of mechani sm for us.

So | think that addresses all the issues. |
mean again | think it's inportant that we -- | nmean we
are willing to make a filing that nore conpletely
devel ops a proposal and includes a proposal for
recovering these amounts in rates, but | think we would
like to get the deferral issue established.

JUDGE MOSS: Well, the scope of the
proceedi ng i s obviously the overriding subject of
interest here. The conpany has filed a petition seeking
what | would characterize as a fairly narrow form of
relief, an accounting order. It has done that in the
context -- in a broader context. The other parties have
rai sed questions largely concerning the broader context,
al t hough perhaps not excl usively.

There has been sonme conment with regard to
t he proper base line, for exanple, to establish if there
were a deferral account established, what should go into
it. However, ny recollection is that in both Avista and

Puget, when the Commi ssion entered its accounting orders
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in those proceedi ngs, that was one of the issues that
was reserved for |ater consideration along with
recovery, what costs and what recovery, if any. Those
i ssues were all reserved in that connection

So the conpany has indicated that it would be
willing, and | gather you nean in the fairly near term
to file a case seeking broader relief, but your interest
in doing that would turn in large part on getting this
narrow i ssue resol ved quickly. |Is that essentially
correct?

MR. VAN NOSTRAND: Yes, and | nean --

JUDGE MOSS: Well, let nme just stop you
and --

MR. VAN NOSTRAND: If we could elimnate sone
of the retroactive rate making in -- | nean even if we

fromthis day forward, if we were authorized to defer
that woul d be, you know, that would be acceptable to the
conpany too in the interest of expediting things. But,
you know, the way | understand what M. Cedar baum was
saying is that he doesn't think we can even issue an
order authorizing deferral wi thout a recovery nmechani sm
so that's --

JUDGE MOSS: Have the parties had an
opportunity to discuss anbng thensel ves the posture of

this case prior to this conference?
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MR, CEDARBAUM  Your Honor, ny understanding
is that Staff, M. Buckley, has had sone discussions
with conpany staff, Ms. Omahundro, and we can go off the
record and tal k about that maybe in nore detail. My,
agai n, nmy understanding was | thought we were novi ng
towards an agreenent on the filing of testinony on the
broader context, and | was offering to have teed up this
| egal issue about retroactive rate making, you know,
before the testinony mght be filed so we could get that
resol ved and things would kind of go in sequence that
way.

JUDGE MOSS: O there night be sone other
possibilities to nake that question go away. | wonder
if it would be advantageous for us to go off the record
for say half an hour or so and allow the parties to
di scuss anong thensel ves sone of the things we have been
tal king about in a nore formal posture on an inform
basis. And, you know, I'mfrankly open to ideas at this
juncture about how we proceed. You know, the Comm ssion
has set the matter for hearing, and so clearly the
conpany is going to be expected to put on some sort of
case in connection with the request for an accounting
order, but that's your petition. To the extent there is
an interest and a common interest in broadening the

scope of the proceeding as is suggested by the others,
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and perhaps the conpany | think has expressed an
openness to that idea at least, it mght be beneficia
for you all to discuss anobng yourselves for a reasonabl e
period and see where we stand after that. Does anybody
see that as a usel ess exercise?

MR. CEDARBAUM | think that would be fine.

JUDGE MOSS: Okay, well, why don't we go off
the record then let's say until 3:00; would that be
adequate do you think?

MR. CEDARBAUM  Your Honor, before we do
that, can | just --

JUDGE MOSS: Sure.

MR. CEDARBAUM And this, again, this is just
for the record, but M. Van Nostrand indicated the
petition was filed in April and here we are August and
not hi ng has happened other than this pre-hearing
conference. | don't think the inplication was that
Staff has been sitting around doi ng nothing.

JUDGE MOSS:  No.

MR, CEDARBAUM  But just for the record,
want ed you to know that there has been quite a bit of
di scovery requests by Staff of the conpany and sone
difficulty, quite frankly, in getting what we're after
but we're going to try to work through that and

hopeful ly acconplish what we want. But | just wanted
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the record to be clear

JUDGE MOSS: Yeah, | took M. Van Nostrand's
remark to be in terns of official action and perhaps
action by the Bench, and so | don't think it was neant
to cast any aspersions on Staff or otherw se to suggest
that there had not been sone informal effort, so | think
we're --

MR. VAN NOSTRAND: | can acknow edge t hat

t here has been sone informal discussion anong al

parties.

JUDGE MOSS: (Okay, great, thank you.

Al right, well, let's be off the record for
about a half an hour, and I'Il conme back in around 3:00
or sooner if you all will find ne.

(Di scussion off the record.)

(Recess taken.)

JUDGE MOSS: We're back from our recess
during which tine the parties have had an opportunity to
di scuss procedural options for going forward, and so
will ask if somebody can give ne a report on where we
are in that regard, including the possibility that we
made no progress at all

MR. CEDARBAUM  Well, | think M. Van
Nostrand wi |l probably do sone tal king after |'m done,

but we weren't able to agree on a schedule. The
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conpany, as | understand it, is going to make a proposa
which the other parties can respond to. | think there
was sone di scussion about an alternative to that, and we
can discuss that afterwards | suppose woul d be the best
course of action.

JUDGE MOSS:  All right.

MR, CEDARBAUM But as | -- | think --
whet her it was on the record or during our infornma
di scussions, it was a Staff proposal to allow the
conpany to prefile direct testinmony of all of the issues
that we discussed before we went off the record, and
that can be done at their conveni ence. Then we would
then ask the Commi ssion to have a tel ephone conference
call with you the week after that filing came in so that
the parties could judge how nmuch nore tine they needed
to file their direct cases. But prior to all of that
happeni ng, we would have a briefing schedule on the
| egal issues in the case and try to get a quick
resolution to those.

That proposal was not acceptable to the
conpany, but I will let M. Van Nostrand speak to that.

JUDGE MOSS: Okay. What does the conpany
propose? It is your petition.

MR. VAN NOSTRAND: Well, Your Honor, back to

t hat conti nuum di scussion that we had in terns of



0042

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

legality of the deferred accounting, we were exploring
the possibility of having a deferred accounting order
entered within the next week or so that would allow us
to defer prospectively fromthe date of that order and
so -- and then we woul d have the issue as to any
deferrals prior to that date.

That was unacceptable to the parties, but the
conpany woul d nonet hel ess nake that proposal, that the
Commi ssion issue an order within the com ng week or so
that would allow as of that date forward the deferral of
excess net power costs as proposed in the conpany's
petition and could include in that order very clear
i nstructions that any deferrals would be strictly for
t he purposes of tracking these costs for consideration
of future rate recovery, that under no circunstance
woul d any deferrals be booked for financial reporting
pur poses nor recognized as inconme in the conmpany's
financial statements until there is a ruling on the
ultimate recovery of any deferred amounts in rates.

And | think we also need then to establish
the briefing schedule in the event the Conmi ssion
doesn't issue that deferred accounting order that would
allow us to brief the issue of the legality of the
Conmi ssi on approving retroactive or approving deferred

accounting effective June 1, which we are willing to
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1 defend the legality thereof but would rather not. And
2 t hi nk dependi ng upon what the Conmm ssion does in our

3 request for deferred accounting, the conpany is at risk
4 for -- basically precluded fromeven having consi dered
5 recovery of any costs each day that goes by until that
6 issue is resolved. W would ask for a fairly aggressive
7 briefing schedule on that particular issue. |'m

8 t hi nking we would file our sinmultaneous briefs on August
9 23rd and reply briefs on August 30th on those issues.
10 In the event the Conmission deternmines that it can't

11 i mpl enment it retroactive to June 1 and doesn't approve
12 our request for deferred accounting as of md August,
13 those dollars are lost. They're just forever precluded
14 from consideration for rate recovery.

15 JUDGE MOSS: Now | want to make sure

16 under st ood, the conpany had proposed that the parties
17 m ght agree and perhaps advance to the Commi ssion

18 t hrough some joint filing the initiation of deferred

19 accounting as of say md August and then proceed to
20 consi der these broader issues related to recovery
21 nmechani sms, whet her they enconpass PCAs and ot her
22 matters.
23 MR. VAN NOSTRAND: Correct, yes.
24 JUDGE MOSS: And the parties were unable to

25 agree to proceed in that fashion. The alternative
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proposal then being that, and this is the piece I'ma
little fuzzy on, would the conpany intend to file a
noti on perhaps supported by affidavits or other
informati on in support of an imredi ate or say by md
August -- let me back up a half a step. It would be in
the nature of a notion for summary determ nation on the
accounting petition essentially is what |'mthinking.
Is that part of the proposal, or is the only alternative
then to brief the issue of whether an accounting order
m ght be retroactively inposed, or that's not the right
way to put that, whether an accounting order could have
retroactive effect in ternms of the timng of the
deferrals. So were there two proposals or three,
guess?

MR. VAN NOSTRAND: | think our viewis that
there is a sufficient basis on the petition alone to
either grant or deny the limted relief of just being
able to defer for future consideration the excess net
power costs. | don't anticipate any further filings to
reiterate that request. But recognizing that there wll
need to be sonething that cones fromthe Comi ssion,
think we also need -- and if that is denied, then we
would like to have it deferred effective as of June 1
and so we need to establish a briefing schedule to do

that. And in the event the Conm ssion decided it can



0045

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

not inplenment it retroactive to June 1, then tinme is of
the essence, and therefore we're looking for a fairly
aggressive briefing schedule on that issue of
retroactive effect of an accounting order

JUDGE MOSS: | see no inpedinment to an
aggressive briefing schedule on that |egal issue. It
seens to nme that's sonmething that can be acconplished in
a matter of a couple of weeks.

MR. VAN NOSTRAND: |'m not sure | answered
all your question.

JUDGE MOSS: Yeah, the concern that | have is
the posture of the case today is that the conpany filed
for the accounting order perhaps anticipating that the
Commi ssion would act on it as an open neeting item as
was done in the case of Avista and PSE over the course
of the last couple of years. That did not occur. The
Conmi ssion instead had set the matter over for hearing,
and so | would anticipate that the conpany woul d need to
make sone additional affirmative requests beyond its
petition to have the Conm ssion consider acting
i medi ately.

Now it's not up to ne, of course, to give you
gui dance as to what that mght be. | can discuss with
you what procedural mnmechani sns and options exist in

terms of what you nmight file substantively in support of
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t he Comm ssion granting your accounting petition

i medi ately. That would be for the conpany to deterni ne
perhaps in |ight of what has happened over the | ast
coupl e of years and what took place in those cases. And
obviously there's no predicting on ny part or yours or
anybody el se's what the Conmm ssioners may do with that,
but I would think that you would need to either -- |
woul d think the nost obvi ous procedural mechani sm woul d
be a notion for summary determ nati on supported by
appropriate papers, to which, of course, the other
parti es would have an opportunity to respond, also wth,
you know, the assertion that there are material issues
of fact.

Short of that -- and we can set a date for
that process if the conpany chooses to avail itself of
such a process, and |I'm not suggesting that's the only
process. You fol ks have proven to be inmmginative in the
past, and you may be imaginative in the future. But we
can set sonme dates for that, and we can also set a
briefing schedule for the question of the legality of --
in fact, we could nake it a nore or |ess sinultaneous
schedule | would think. | think it is an inportant
question in the context of this case that the conpany
did file in April for relief comencing in June. It is

now August, and the conpany states that there's sone
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urgency to the matter and ought to have an opportunity
to make that show ng.

And t hen beyond that, | suppose what we woul d
do, perhaps the best course of action would be to
determ ne today whet her the conpany wants the
opportunity to make such a filing. And if so, then we
don't really need to set any further scheduling beyond
those two itens we have been discussing. And then
dependi ng on the Comm ssion's action on the dispositive
notion, we could set a schedule for the filing of
testi nony.

I"'ma little concerned about the fram ng of
the issues in the case, and, of course, that's one of
the main purposes of a pre-hearing conference is to
establish what are the issues in the case. Fromthe
conpany's perspective, as | see it, there is only the
narrow i ssue of whether the conpany should be allowed to
establish a deferral account for what it asserts to be
excess power costs, reserving for future consideration
i n another proceeding follow ng another filing the
question of what the appropriate deferred costs are,
whet her any or all of those costs should be recovered,
and by what nmechanism The other parties are taking the
position that the last issues | nentioned are

necessarily considered in the context of the accounting
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petition and would wi sh to nmake that argunment out. |
don't know that the notion to reopen or rehear provided
an adequate opportunity for those argunents to be nade
t hor oughl y.

Are there other process and procedural issues
we need to determine today? | nean do we need to go
ahead and try to set a full schedule for hearing unti
we deci de these other issues?

MR. VAN NOSTRAND: MWell, in light of your
comment that it would essentially require a notion for
summary determ nation and an opportunity for other
parties to respond, it gets pushed out quite a bit. |
wonder if we just don't go nore to the -- focus nobre on
the merits of the whole thing and get a deferred

accounting prospectively fromsone |ater date. Because

it's apparent we won't get -- | nean it's -- | guess we
still preserve the argument that it could be effective
as of June 1 whatever the -- whenever the Comm ssion

rules on the nerits of the whole application, that
argunent woul d al ways be preserved.

JUDGE MOSS: Yes, it would.

MR. VAN NOSTRAND: It's just -- | think it's
a stronger position that we have a Conm ssion order and
it's effective prospective fromthat date. | was trying

to avoid having to defend the retroactive application of
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a deferred accounting order.

MR, CEDARBAUM  Your Honor, | was just going
to make the point that | think nmaybe we have come ful
circle back to Staff at |east or other parties, if |
understood M. Van Nostrand correctly. | thought we
were now at the point of talking about the conpany
filing its direct case in support of its application
but | believe there's no disagreenent about having the
br oader scope issues brought in and then in the neantinme
have the | egal issue of retroactive rate nmaking. And we
tal ked about sone other |egal issues involved in the
rate plan that could al so be brought to the Comm ssion
sooner on an expedited schedule. But then we would ask
if that's the plan that when the testinony gets filed by
the conpany, then we see what it |ooks |ike before we
schedul e the rest of the case.

JUDGE MOSS: What would you contenplate the
conmpany would file testinony on? Wat do you assert to
be the issues of material fact?

MR. CEDARBAUM  The issues involve the
financial need, the basis for deferred accounting, what
is the conpany's case for the need for deferred
accounting either from you know, purely factual point
of view, the financial inpact point of view, those sorts

of issues, just what is its case in support of deferred
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accounting in and of itself. Secondly, there would be
we woul d expect testinony on the nethodol ogy for the
deferred accounting. And by that | nean, and an
accountant would know this rmuch better than | do, but
just the mechani smfor how you defer these costs, what
accounts are utilized, just specifically the nechanics
of that. And the third general area would be of the
recovery nechanismfor recovering those costs that are
pl aced into the deferred accounts, however that
mechani sm woul d occur

So those are the three general areas, you
know, again broadly speaking, that Staff would be
interested in, and we have had sonme discussions with the
conpany, and we can have further discussions on exactly
what from Staff's perspective woul d be necessary.

JUDGE MOSS: Any of the rest of you want to
identify discreet issues aside fromthose M. Cedarbaum
has identified that you think ought to be in the
proceedi ng?

MS. DAVI SON.  Yes, thank you, Your Honor
This is Melinda Davison. There are several issues that
we think are relevant, and actually, if | understand
what M. Van Nostrand canme back around to, | think
agree that we should | ook broadly at the |egal issues.

I think that may actually expedite the case as opposed
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to delay the case to take the |legal issues up front,
let's get themall resolved, and then we can deal with
whatever is remaining at that point. And for that
reason, | ama little unconfortable with having too
expedited of a briefing schedule. | would like to have
enough tine to really thoroughly research and think
about these issues and present themin a coherent manner
to the Conmi ssion.

But some of the issues that we have
identified up front are related to the two issues that |
brought up earlier. One is what is pernissible under
the rate plan and whether a deferred account of this
nature is pernissible under the rate plan. A second
i ssue that cones to mind relates to what dollars,
assum ng that that answer is that the conpany may set up
a deferred account under the rate plan of this nature,
then the question becones what dollars can go into that
deferred account, and how do you calculate that. And we
do respectfully disagree with M. Van Nostrand that it
is not just sinply a matter of taking the 486 and
conpare it to the nonth-to-nonth power costs, and | will
identify a few but not all the issues we see with that.

For exanple, the conpany has had two 3% rate
i ncreases. Presunably those 3% rate increases enconpass

some power cost dollars that need to be taken into
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consi deration when you set a base line. 1In addition to
that, there is a question about fuel costs. A lot of
these increased power costs are related to fuel costs.
We believe that the rate plan explicitly put fuel cost
ri sk on the conpany, and that would be enconpassed in
the dollars that they are seeking to incur are put into
the deferred account. And | don't believe that those
are related to the extraordi nary power costs and the
expl osion of the power market in the year 2000. So
again, | think that it is a conplicated analysis to
figure out what are the excess power costs and what are
perm ssi bl e under the rate pl an.

We al so have sone issues regarding the power
cost nodels. The conpany at the tinme that the rate plan
was entered into used PDMAC nodel. They now use a nodel
called the grid nodel. That has to be | ooked at to see
what that does to the nunbers and assunptions that are
i ncluded. There are issues regarding a new power plant
that PacifiCorp has | eased from PPM which is called
West Valley, that | presune would be included in these
costs. That raises a whole nother set of issues for the
Commi ssion to consider. There are issues regarding a
SMUD contract, which no one else but M. Van Nostrand
wi || know what | am speaking of, that has been di sposed

of in other jurisdictions. | don't want to go on and on
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but --

JUDGE MOSS: You shoul d probably spell SMJD

M5. DAVISON: S-MU-D, which stands for the
Sacramento Municipal Uility District.

And then there is last, one of the | ast
issues, and | will stop, that we have identified on a
prelimnary basis is split between power costs rel ated
to retail sales and power costs related to PacifiCorp's
whol esal e activities. Again, we think that that
suggests that it's a somewhat conplicated factor to
figure out what the dollars are that you put into the
deferred account if, in fact, you determ ne that the
deferred account is legal. | will stop with that.

MR. CROWAELL: | think, Your Honor, that
M . Cedarbaum and Ms. Davi son probably articul ated al
the issues | would have identified. |I1t's probably
implicit in a lot of what's been said here this norning,
but it's probably worth noting that one of our
perspectives on the conpany's petition is that if it is
granted and there is a recovery for costs during the
rate plan that that would in effect be a single issue
rate maki ng since we would be adjusting rates based on
this single issue without a general rate case.

JUDGE MOSS: You're suggesting that if the

Conmmi ssion were to pernmit deferral accounting, that



0054

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

woul d constitute single issue rate making?

MR. CROWAELL: | think that in the context of
this case wherein we have a stipul ated settl enent
accepted by order of this Conmi ssion to a general rate
case, and we have before this Comm ssion a petition
which if recovery is permtted during that rate plan
period, our perspective would be that it does inplicate
the question of whether or not the Commission is in
effect creating a single issue rate maki ng case rather
than exam ning that issue in the context of the
conpany's general rate case where that nmore nornmally
woul d occur.

JUDGE MOSS: But at this juncture at |east,
the conpany isn't seeking to recover these costs.

MR. CROWAELL: Well, | think it's fair to
infer -- well, no, it actually is quite explicit in the
conpany's petition that they do intend to do so.

JUDGE MOSS: Through a separate filing.

MR, CROWELL: Right, and so | think that the
Conmi ssion could take notice of that fact and that to
the extent they seek recovery, as they have indicated
they intend to do, for costs incurred during their rate
pl an that that would be in violation of the rate plan.

JUDGE MOSS: Do you want to respond to any of

that before | nmobve on? You don't have to, but | wll
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gi ve you the opportunity.

MR. VAN NOSTRAND: | guess one of the
concerns | have, and | see the legal briefing, | think
there is a -- there would be a basis for sort of

establishing a briefing on the I egal issues including
the one we have discussed on whether or not the
Conmmi ssion has the ability to approve a retroactive
application of deferred accounting.

| guess sonme of the other |egal issues that
Ms. Davi son was tal king about is just conpliance with
the rate plan, is this permtted under the rate plan,
think M. Cromnell probably also. To the extent the
conpany is seeking anortization during the rate plan
period, how can it do so and still conply with the rate
plan. And | guess rather than having that be a | ega
issue, | nmean | -- when M. Cedarbaumidentified the
i ssues that he thought our testinony would address, |
woul d put a fourth category in there, the financia
i ssues and the denonstration the conpany coul d nmake on
denonstrating it nmeets the interimstandard for
reopeni ng under the rate plan.

And | would hate to have the parties debate
the legality in a vacuum wi thout the benefit of evidence
if we intend to nake that showing. |If we acknow edge

that yes, before we can get rate relief, naybe we wll
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have to make that showi ng, and here's our case. And
rather than spending tine debating the legality of that,
let's just look at the evidence and deci de whether it's
sufficient. | mean if we're willing to accept for
pur poses of frami ng up the issues, yes, we think we need
to meet this standard before we can get any relief under
the rate plan and here's our testinony, then it seens
our time is better spent focusing on what we offer as
testinony rather than debating about whether or not we
shoul d even be able to offer the testinony.

So | would tend to want to break that |ega
i ssue out and dispose of it by filing testinmony and
still preserve the legal issue of retroactive
i npl emrentati on of deferred accounting, which may not be
all that urgent since you either can or you can't. And
whet her you decide that next April or tonorrow, it's
going to go back to June 1 whether the Conmi ssion can or
can't. So I'mnot sure what -- | think we still need to
have that |egal question resolved, and then if the
Conmi ssi on decides they can't, we would Iike to have a,
you know, date by which they will.

MR. CEDARBAUM  Your Honor, if | could, just
a quick response. The Staff would have no objection if
the conpany -- to the conpany's addition of that fourth

elenent, the interimrate testinmony. | would point out
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that that may or may not raise another rate plan | ega
i ssue, because the rate plan says you can file for
interimrate relief if you neet the PNB standards and
you're seeking interimrate relief in your other two
| argest jurisdictions. You know, we've got that
potential hurdle to cross too. But as an evidentiary
matter, we would have no objection to that being part of
the conpany's case reserving the |legal issues for l|ater

So fromthe Staff perspective, it's okay with
Staff to have the prelimnary |egal briefing be on the
retroactive rate nmaking i ssue and have the rate plan
type | egal issues cone at the end, others. That's -- we
could do themearlier too, but if that would nove us
further along on this pre-hearing conference, we could
proceed that way from Staff's perspective

JUDGE MOSS: Well, | realize this pre-hearing
conference is dragging on a bit, and the reason for that
is that the case is, in nmy view, in a very unusua
posture. What we have before us is the conpany's
petition for an accounting order. That's it. Now the
other parties, it seens to nme, seek to broaden the
proceedi ng to enconpass a nmuch | arger range of issues.
It's beginning to sound like a full blown rate case in
the context of the rate plan order and all the |ega

i ssues about whether we can or can not do that under the
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interimrate reopener if those standards have been net.

| nmean we're -- ny concern is that we not
turn this case into sonething nore than it is on the
basis of the petition. And I'mthinking, well, do
need to give the conpany an opportunity to file an
anmended petition to enconpass all of these issues. |
mean at this juncture you haven't put forward anything
in terms of requests for interimrates or any form of
rate relief. Are these other -- are you other parties
suggesting that we should broaden this inquiry to a
poi nt where one of the outcones will be a decision that
t he conpany should or should not be entitled to rate
relief?

MR, CROWELL: If I may, Your Honor. | would
respectfully disagree with your characterization. |
think it is inplicit in the conmpany's petition that al
of the issues that we have identified for you today need
to be addressed in order for this Conmm ssion to nmake a
determi nation regarding the conpany's petition, that
they are necessarily inplicit in the conpany's request.

JUDGE MOSS: W have to decide the question
of recovery before we can decide the question of whether
we should all ow an accounting nechanism is that what
you're saying? |'mjust trying to understand,

M. Cromnel |
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1 MR. CROWELL: Right.

2 JUDGE MOSS: |I'mnot really trying to

3 characterize it other than to say quite plainly I'm

4 confused. I'mtrying to figure out what this case is

5 about so that | can present it to the conm ssioners in

6 some sort of coherent fashion and tell themwhat it is

7 they're going to be expected to decide. And at this

8 juncture, | frankly don't feel like I could do that.

9 MR. CROWELL: | certainly understand that,
10 and | think it's our perspective that the conpany's

11 petition clearly inplicates the rate case that was

12 resol ved by settlenment and order of this Commi ssion.

13 The reason we joined with the other parties here today
14 in filing the notion was purely because of that reason
15 that we felt it was so strongly tied to the facts of the
16 rate case that it best served this Conmission's inquiry
17 to have that record before it.

18 You know, I'mnot sure if what M. Van

19 Nostrand said a few nonents ago regarding interimrate
20 relief is something they would like to bring forward.
21 mean that woul d be another way to proceed to resol ving
22 this if the conpany filed a petition for interimrate
23 relief based upon the power costs they have incurred and
24 felt they should reopen the rate case. That's an avenue

25 for relief they could pursue.
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I do take your point that what is before the
Conmi ssion today is a petition for an accounting order
However, the perspective that we bring to this issue is
that the conmpany's request clearly inplicates a range of
i ssues that were resolved in the rate case by
settlenent, not on a line itemby line item
determination. You can't go back to the rate case
settl enent and say the parties agree power costs will be
X, because that wasn't done at that tine. W sinply
resolved the case and allowed the conpany a certain
anount of rate increases over the rate plan period.

JUDGE MOSS: But that -- again, we keep --
let's not keep mixing up an application for a rate
change and a petition for an accounting order. Section
9 of the stipulation explicitly provides that the
conpany may file petitions for accounting orders. So to
t hat extent, the conpany has facially not done anything
that's not allowed under the rate plan. Do you agree
with that?

MR, CROWELL: No. | think then the question
we woul d pose to the Conmission is whether the conpany's
interpretation of that provision of the rate plan is a
reasonable interpretation of that provision of the rate
pl an and whether the parties at the tine they entered

into that settlenment intended that provision to cover
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this type of request or whether the nore typical type of
accounting filings that this Commi ssion receives inits
day-to-day business of regulating these utilities was
what the parties intended that provision to cover.

JUDGE MOSS: You argue that that provision,
Section 9, is anbiguous in sone way?

MR, CROWELL: No, I'marguing that it is
quite clear and that it intended to cover the, if you
will, mnisterial or day-to-day provisions of accounting
that all regulated utilities are required to disclose
and file and have approved by this Conm ssion, that the
conpany's request in this petition now before you was
not what the parties intended.

JUDGE MOSS: Well, you wouldn't get to make
that argunment if it's unanbi guous, would you?

MR, CROWELL: I'msorry, | don't get your
poi nt .

JUDCGE MOSS: If the provision is plain onits
face, then you don't get to bring in evidence of what
the parties intended.

MR. CROWELL: You're correct, and | was not
meani ng to suggest that the provision was anbi guous.
What | was suggesting was that -- well, we can go down
that road if you would IiKke.

JUDGE MOSS: It's conplicated, isn't it?
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MR, CROWELL: It is, clearly, and | think
again that gets back to the question of what is -- what
woul d best help this Conm ssion make its decision, and
it's our perspective that the record in the rate case is
a necessary set of factual evidence for this Conmm ssion
to make a determ nation regarding the petition now
before you.

JUDGE MOSS:  All right. \What does the
conpany feel it needs to do to support its petition for
an accounting order at this juncture, being mndful of
the fact that the Commi ssion did not act on this as an
open neeting item it has set this matter over for
heari ng suggesting that it is open to the receipt of
evi dence and argunent to the extent necessary for the
conpany to establish its burden of proof and for other
conpani es to make their best efforts to defeat that
effort, so what would the conpany like to do? Wuld
you, at this juncture, would you like to file sone sort
of dispositive notion, would you like to file an anmended
petition, would you like to file evidence or sone
combi nation of those things?

MR. VAN NOSTRAND: | guess it would be our
plan to file additional evidence much |like a direct case
in support of the petition.

JUDGE MOSS:  All right, when do you want to
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do that?

MR. VAN NOSTRAND: Cctober 18th.

MR, CEDARBAUM |'m sorry, what was the date?

JUDGE MOSS: Cctober 18th. All right. And
do you want to just defer briefing the question of
whet her the Conmi ssion can legally order an accounting
mechanismto be effective retroactively, or do you want
to go ahead and argue that early?

MR. VAN NOSTRAND: | guess we shoul d have
that argued early, because to the extent the Comm ssion
deternmines it can't, then we'll probably want to nake
some sort of a notion for a summary deternination for an
i mredi ate accounting order to have effective
prospectively.

JUDGE MOSS: And you m ght even consider sone
other forns of relief at that juncture. It does sound
prudent under the posture of the case that we do that
early, and several parties have suggested that is a good
alternative, so | would certainly be agreeable to that.
When would you like to file your argunent on that?

MR. VAN NOSTRAND: | believe M. Cedarbaum
has some -- are we going to file the conpany goes first
or simnultaneous briefs, what?

JUDGE MOSS: | will hear fromyou on that,

what do you want to do?
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MR, CEDARBAUM | guess ny thought was
si mul t aneous openi ng and si mul taneous replies.

JUDGE MOSS: Close in tinme though | think.
We don't want to delay this.

MR, CEDARBAUM Right, | nean | was thinking,
you know, if it's just on the retroactive rate making
i ssue, then | was thinking the replies could be one week
after the opening, but, you know, | was hoping to get a
little bit nore time on the opening because | have sone
conflicts in the next week, but | wasn't sure how nuch
-- how fast you intended to nove on that.

JUDGE MOSS: How fast would you intend to
file that?

MR. VAN NOSTRAND: Well, the day that cane to
m nd was August 23rd, but we could slip that.

JUDGE MOSS: Well, that's several weeks off,
woul dn't that be enough tinme?

M5. DAVI SON: That's not very far.

JUDGE MOSS: Today is the 6th, that's 17

days.

MR, CEDARBAUM |f it would be possible to
have it for three weeks fromtomorrow or about. | just
have a personal conflict. | also have on the Puget case

we have testinmony coming up on the gas, the renaining

gas portion of that case, and that's a work conflict.
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1 So | was hoping that we could have the openings it would
2 be three weeks fromtonorrow and then replies a week

3 after that.

4 MS. DAVI SON:  That woul d be August 28t h.
5 JUDGE MOSS: August 28th.
6 MS. DAVI SON.  For the opening, and then we

7 have a holiday in there.

8 JUDGE MOSS: W don't take holidays around
9 here, Ms. Davison.

10 MS. DAVISON. | knew | was going to get that,
11 and then | would get a rem nder about how | screwed up
12 everybody's Chri st nas.

13 JUDGE MOSS: Did you do that; | had

14 forgotten.

15 MS. DAVI SON:  Yeah.

16 MR, CEDARBAUM |'msorry, | don't have a
17 calendar in front of nme, but what is the exact date a
18 week | ater than August 28th?

19 MR. VAN NOSTRAND: Septenber the 4th. W
20 could slip that to the 5th in |ight of the Labor Day
21 Hol i day whi ch sonme night want to observe, Your Honor.
22 JUDGE MOSS: Does that work for you, the
23 conpany?

24 MR. VAN NOSTRAND: Yeah.

25 JUDGE MOSS: Okay, so we'll say August 28th
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for initial briefs and, I'msorry, Septenber 5th?

MR. VAN NOSTRAND: 5t h.

MS. DAVI SON:  Could we do 6th?

MR. VAN NOSTRAND: 6t h.

JUDGE MOSS: The conpany is being agreeabl e.

MS. DAVI SON.  Thank you.

JUDGE MOSS: Septenber 6th on reply briefs.
Al right, | guess | will go on the holiday too. Ckay,
let's see --

MR. VAN NOSTRAND: And the subject of this
brief would be the retroactive inplenentation of an
accounting order?

JUDGE MOSS: O a deferral accounting order
or order for deferred account or however you want to
phrase it, yeah. Now | don't really -- | don't see the
need to broaden the issues for early deternination. |
mean that's sort of a key issue for you in terns of how
you decide to proceed after that, M. Van Nostrand, so
these other issues we really could do at another tinme in
terms of whether it's allowed in the rate plan or not
and that sort of thing.

MR. VAN NOSTRAND: Yes.

JUDGE MOSS: And it mght al so shape how you
posture in that aspect of the case, and | neant that

only in the sense of orient yourself.
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1 MR. VAN NOSTRAND: Yes, | understand.

2 JUDGE MOSS: It's one of those days. Al

3 right, so we will have those early briefs on that one
4 i ssue of the Conmission's authority to approve the

5 mechani smretroactively, and then we'll have the

6 conpany's evidence on October 18th in support of its

7 application.

8 And what about the evidence from Staff,

9 Public Counsel, and Interveners?

10 MR, CEDARBAUM The thought was, with the

11 Conmmi ssion's perm ssion, would be to schedule a, it

12 could be just by tel ephone, a conference with you say on
13 the 25th of October and then schedul e the case, you

14 know, with the understanding that we're trying to be

15 expeditious here. But it's difficult to cone up with a
16 date certain now until we see the conpany's direct

17 testimony. So we could have a pre-hearing conference by
18 phone with you a week after the 18th. W could then

19 have a better understanding of the schedule for the rest

20 of the case.

21 JUDGE MOSS: Well, that's not going to work,
22 I'"m afraid, because I'm going to be gone from well
23 that week of the 21st of October, | don't recall, it's a

24 Sat urday and Sunday, | guess Sunday is the 20th.

25 Let's be off the record.
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(Di scussion off the record.)

JUDGE MOSS: All right, we have worked out
that on August the 28th there will be sinultaneous
initial briefs on the single |egal issue of whether the
Commi ssion has the authority to approve an accounting
mechanismto be effective as of a date prior to an order
approvi ng such a mechanism There will be sinultaneous
reply briefs on Septenber the 6th, and the Comni ssion
wi || endeavor to resolve that question quickly. 1In the
meanwhi |l e, the conpany will prepare its direct case in
support of its accounting petition and will file that
evi dence by Cctober the 18th. | will anticipate
receiving fromthe parties a proposed procedura
schedul e for further testinony to be filed in the
proceedi ng by October the 28th. And | will notice a
pre-hearing conference that we can do by tel ephone or
live as suits everyone's needs that week of OCctober
28th. 1 will check ny calendar, and I will just put a
noti ce out on that.

While we were off the record, a suggestion
was raised that we should probably make appropriate
arrangenents for discovery. | understand that sone
di scovery has been ongoing on an informal basis. |
gather the parties do wish to have the Commi ssion i nvoke

the discovery rule, WAC 480-09-480, and operating on
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that belief, that will be done.

What about a protective order, do we need a
protective order? |Is there anything here that's
potentially comercially sensitive?

MR. VAN NOSTRAND: Yes.

JUDGE MOSS:  All right, well, we will go
ahead and enter the Conmission's standard protective
order, and if the parties require any special anendnent
or addition to that, then we can take that up by notion.

| have nentioned several tines today the
subj ect of dispositive notions. No one seens
particularly inclined at this juncture to file one, but,
of course, the Comm ssion's procedural rules are there,
i f someone does decide to make such a filing, that can
be done, but we won't set a date for it.

I will remind the parties that the
opportunities are present for, of course, settlenent
di scussions, stipulations, that sort of thing on your
own, but the Comm ssion has in the past year on a nunber
of occasions nmade available to the parties the services
of one of our adm nistrative law judges to facilitate,
act inthe role of a mediator, and if the parties w sh
to take advantage of that opportunity, let nme know, and
I will take the appropriate steps to see if we can

i dentify soneone who can do that. And, of course, the
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parties well understand their options to negotiate or
di scuss matters infornmally wi thout the assistance of a
Conmmi ssi on nedi ator, or, of course, they can use a
private nmediator if they choose.

I have inquired as to the need for copies of
filings for the Conmission's internal distribution. As
of the tine of the pre-hearing, | didn't get a response,
and so for the nonent at |least we will call for the
original and 19, but | will probably alter that through
a witten pre-hearing conference order once | |earn nore
about that.

Filings, of course, as always, must be nmde
t hrough the Conmi ssion's secretary by mail to the
Secretary at the Washington Utilities and Transportation
Conmi ssion, Post O fice Box 47250, 1300 South Evergreen
Park Drive Southwest, O ynpia, Washi ngton 98504- 7250, or
by other neans of delivery to the Conm ssion's offices
at the street address.

I want to stress that filings should be
acconpani ed by an el ectronic version whenever possible
either in the formof a diskette or by an E-nmil
attachnment in either Word Perfect V or later, M5 Wrd 6
or later, or PDF format, and that service on all parties
nmust be simultaneous with filing.

I will enter a witten pre-hearing order to
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menorialize today to the extent of mny capacity to do so,
and | expect we will have sone additional pre-hearing
process and orders along the way.

I's there anything else that we need to take
up today, any questions?

I thank you all for your patience and
i ndul gence with the difficult procedural matters and
| ook forward to working with you through the course of
the proceeding. We're in recess.

(Hearing adjourned at 3:50 p.m)



