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RESPONSE TO PETITIONER BNSF MOTION TO LIMIT THE SCOPE OF THE SUBJECT MATTER BEFORE COMMISSION


I.



BNSF has asked the Commission to limit the scope of the subject matter to public safety, citing RCW 81.53.060.  In response, the Boon Intervenors, Western Valley Farms, L.L.C. ask the Commission to apply RCW 43.21C.030 which requires the policies, regulations and laws of the State of Washington to be interpreted and administered so that all branches of government of the state shall :

“(a) Utilize a systematic, interdisciplinary approach which will ensure the integrated use of the natural and social sciences and the environmental design arts in planning and in decision making which may have an impact on man’s environment; …

(e) Study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources;”

II.  STATEMENT OF FACTS



The BNSF motion admits that the railroad crossing lies in a close proximity to urban growth and farmland.  The crossing is within the Skagit River floodplain.  Flooding risk imposes special considerations for maintaining the surface transportation grid and emergency response routes including railroad tracks.

III.  ISSUE PRESENTED



Boon Intervenors pose the issue as whether the Utilities and Transportation Commission is exempt from the application of the guidelines expressed in Chapter 43.21C and particularly the mandatory requirements of RCW 43.21C.030 subsections (a) and (e).

IV. EVIDENCE RELIED UPON



The opposition to this motion is based on the pleadings and the materials on file in the administrative proceeding.  
V.  ARGUMENT

The “convenience and necessity” of the public’s use of the crossing and factors identified in the case law cited by the petitioner do not nullify the application of RCW 43.21C.030.  The claim that Commission jurisdiction does not include determination as the adequacy of environmental review or coordination begs the question presented.  Is the Commission violating the SEPA if it refuses to receive evidence and weigh that evidence in accordance with RCW 43.21C.030 (a) and (e) cited by the Boon Intervenors.


A circular argument is provided by the BNSF as to why the federal law should be applied to diminished environmental considerations.  To exercise authority under RCW 81.53.060 the Commission comes within the laws of Washington.  Therefore UTC has no choice but to follow the guidelines set by RCW 43.21C.030.  

V.  CONCLUSION



The Commission should receive evidence concerning the alternatives to the proposed action, the public convenience and necessity which may support or not support the outcome requested by the Petitioner.  Public safety is not the sole issue.
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 day of September 2007.








JONES & SMITH


By: 


GARY T. JONES, WSBA #5217

Attorney for Intervenor Boon
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