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October 29, 2007
VIA ELECTRONIC FILING

Ms. Carole J. Washburn

Executive Secretary

Washington Utilities and Transportation Commission

133 S. Evergreen Park Drive SW

Olympia, WA  98504-7250

Re:
Docket No. UE-061895, Rulemaking to Implement Initiative Measure No. 937, Additional Comments of PacifiCorp on CR-102

Dear Ms. Washburn:

PacifiCorp, d.b.a. Pacific Power (“PacifiCorp” or “Company”) hereby submits additional comments in Docket No. UE-061895 Rulemaking to Implement Initiative Measure No. 937.
On September 20, 2007, the Washington Utilities and Transportation Commission (“Commission”) Staff (“Staff”) first released a matrix of written comments submitted by parties and its response to those comments. Parties to Docket No. UE-061895 filed final comments on the draft rules on September 26, 2007. On October 22, 2007 Staff issued a memo to the Commission recommending that the Commission adopt the rules as drafted, included a revised matrix summarizing the parties’ comments and Staff’s response to those comments. The Commission held a rule adoption hearing at 1:30 PM on October 24, 2007, during which several parties, including PacifiCorp, presented oral comments on CR-102 (“Proposed Rules”).  Several hours prior to the rule adoption hearing, Staff issued a further revised matrix. The timing of the issuance of the revised matrix allowed only a brief opportunity for review and potential for responding during the rule adoption hearing. PacifiCorp respectfully submits these comments to highlight concerns briefly mentioned during the rule adoption hearing and urges the Commission to consider them when preparing its order adopting the rules and considering next steps in implementing the Energy Independence Act (“Act”).

Proposed WAC 480-109-020

As mentioned during the rule adoption hearing, the rules regarding the renewable energy targets, as currently drafted, could lead a utility to be in compliance with the Act but be in violation of the rules. RCW 19.285.040(2)(a) states:
Each qualifying utility shall use eligible renewable resources or acquire equivalent renewable energy credits, or a combination of both, to meet the following annual targets… 
[Emphasis added]. The Act clearly contemplates both the use of eligible renewable resources to meet the renewable energy targets, as well as the option to acquire renewable energy credits (“RECs”). The eligible renewable resources that can be “used” are of at least two types: (1) a utility may acquire (e.g., contract for) renewable energy from eligible renewable resources owned or operated by another person or (2) a utility may use energy from its own renewable resources.
Proposed WAC 480-109-020(1)(a-c) states that each utility must acquire sufficient eligible resources, RECs, or a combination of both to meet the renewable energy targets. Note that the rule neglects to incorporate the statutory reference to “use.”  This omission in the rule could be construed to mean the only method of complying with the renewable energy targets would be to demonstrate proof that there has been some sort of “acquisition.”  In other words, while the Act focuses on a utility actually using renewable energy, the rules focus narrowly upon whether a utility can demonstrate proof of a contractual right to renewable energy or a REC.  Query: how will the term “acquisition” be interpreted with respect to utility-owned facilities?
For example, the Act clearly would allow a utility to count the 2012 renewable energy production from an eligible renewable resource, regardless of when in 2012 that resource was placed in service.  Yet, if the term “acquisition” in the rules is interpreted to mean that a resource must be in service on January 1, 2012, the production would not count under the rules.  This creates an obvious conflict between the Act and the rules.
The most straightforward way for the Commission to resolve this problem is to have the rules mirror the language of the Act. This would not be a substantial change since the rule language would then be the same as the language in the Act and would not affect the deadline for promulgating the rules.  Alternatively, in its order adopting rules, the Commission could clarify that a utility may demonstrate compliance with the term “acquire” in proposed WAC 480-109-020 by evidence of any of the following on January 1 of the target year:
· The right by virtue of ownership or contract to a reasonable estimate of the target year production of an eligible renewable resource;  the eligible renewable resource must be in service or reasonably expected to be in service in the target year;
· The right by virtue of ownership or contract to RECs associated with production from an eligible renewable resource in the year prior to the target year;
· The right by virtue of ownership or contract to a reasonable estimate of the RECs associated with production from an eligible renewable resource in the target year or the year following the target year; the eligible renewable resource must be in service as of January 1 of the target year or reasonably expected to be in service prior to the end of the year following the target year.
These clarifications to address the inconsistency between the Act and the rules will also help address the problems created by proposed WAC 480-109-040 and WAC 480-109-050. Without the clarifications to WAC 480-190-020 suggested by PacifiCorp, these two rules could be interpreted to suggest the Commission will make a final determination of compliance and assess penalties based upon information contained in reports filed on June 1 of the target year.  That interpretation would be inconsistent with the Act for at least two reasons.  First, an eligible renewable resource need not be in service on January 1 or even June 1 of the target year to have its production count toward the “use” provision of the Act.  As noted in our oral comments, it is entirely feasible to install an eligible renewable resource in October of the target year with production from that resource satisfying the statutory requirement to “use” X% of renewable energy by the end of the target year.  Second, as noted above, the Act allows a utility to effectively borrow forward against RECs associated with production in the year following the target year.  The possibility exists that the production will not occur and the RECs won’t be created – whether the eligible renewable resource is owned by the utility or a third party.  Thus, while the Commission may assess the likelihood of compliance midway through a target year, it cannot determine actual compliance until two years after the target year.  PacifiCorp would make one additional observation in this regard.  The Staff matrix suggests these issues do not need to be addressed until 2013.  PacifiCorp strongly disagrees.  The primary objective of the rules should be to facilitate compliance with the Act, not create uncertainty that could result in penalties for the absence of compliance.  Facilitating compliance with the Act requires that utilities know in advance how the rules will be enforced and the Act interpreted.  None of us have the option for delay until 2013.  Good renewable energy sites with satisfactory resources and transmission are becoming scarce in the limited geographic area permitted by the Act.  Turbine shortages mean that orders placed in the primary market today likely will not be delivered until 2010.  With essentially only two general contractors in the country with the equipment and experience to construct utility-scale wind projects, construction schedules become extended.  The Commission should act now to clarify its intent. 
Proposed WAC 480-109-040

Proposed WAC 480-109-040(1)(b) contains annual reporting requirements for the renewable energy target. Among other things, the rule would require a utility to report on the number of megawatt hours of each type of eligible resource used to meet the target. Staff states in its October 24, 2007 matrix that utilities must demonstrate compliance with the January 1, 2012 target in the June 1, 2012 annual report. However, the amount of megawatt hours used to meet the target cannot be known until after the completion of the year following the target year, as discussed above. Staff’s interpretation of the proposed rules on this issue should not be adopted. In the final order adopting rules, the Commission should clarify that utilities may also demonstrate compliance with the previous target year in the annual reports filed beginning in the year 2014 by providing the number of megawatt hours used. Alternatively, if the Commission believes more discussion is needed on this issue, the Commission could schedule additional workshops.
Additionally, the proposed rules leave unanswered questions related to eligible resource ownership. For example, in determining compliance, how should a utility report on resources that might come online during the target year but after January 1? It would be helpful if the Commission provided input on how ownership of eligible resources will be considered when evaluating compliance with the renewable energy targets.
Other Issues
It would also be helpful if the Commission clarified another minor issue, either in the final order adopting the rules or in future workshops.  The rules as currently drafted would require a utility to provide up to three estimates to determine renewable energy targets.  It is not clear from the rules how estimates that materially differ from actual results might affect a utility’s compliance with the renewable energy targets.  The Commission should clarify how any estimates will be used to determine compliance.
Conclusion

PacifiCorp respectfully requests that the Commission resolve these issues as soon as possible to provide clarity to utilities while they are planning to meet the renewable energy targets. The simplest way to accomplish this would be to revise the proposed rules as suggested above and provide explanations in the final order.  If more discussion is necessary, the discussions should take place as soon as possible in workshops commenced for that purpose.  PacifiCorp thanks the Commission and Staff for the efforts in this rulemaking and looks forward to swift resolution of these critical issues.
Sincerely,

Andrea L. Kelly

Vice President, Regulation

cc:
Dick Byers
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