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BEFORE THE
WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

In the Matter of:
Docket No. UT-023043

The Petition for Arbitration of an Interconnection

LEVEL 3COMMUNICATIONS,
LLC, TOMOTION OF
LEVEL 3COMMUNICATIONS, LLC, CENTURYTEL OF WASHINGTON,
And INC.,, TO AMEND ORDER
APPROVING INTERCONNECTION
CENTURYTEL OF WASHINGTON, INC., AGREEMENT

Pursuant to 47 U.S.C., Section 252

. RESPONDING PARTY

1. Level 3 Communications, LLC (“Levd 3”), located a 1025 Eldorado Boulevard
Broomfield, Colorado 80021, by through its counsel of record, hereby submits its Answer and
Oppostion to Motion of Centurytd of Washington, Inc, to Amend Order Approving
[ nterconnection Agreement.

[I. INTRODUCTION

2. Levd 3, urges the Washington Utilitties and Trangportation Commisson
(“Commisson’) to deny the unprecedented motion of CenturyTd of Washington, Inc.

(“CenturyTd”), to amend this Commisson's order approving the interconnection agreement
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1 || between Levd 3 and CenturyTd.! The Commisson should deny CenturyTe’s motion as
2 |l inconsistent with federal and Washington state law.
3 3. First, CenturyTel’s motion is incondstent with federa law and the regulaions of
4
the Federd Communications Commisson (“FCC’), which grant this Commisson the authority
5
5 to resolve contested or controversa issues arisng under Section 251 of the Communications
4 Act of 1934, as amended (“Act”), and in no way require a state commission to defer find action
8 || pending judicia review under Section 252(e)(6) of the Act. Federd law provides an exclusve
9 || federa-court remedy for a party such as CenturyTel aggrieved by a state-commission order, and
10 | the FCC’'s own decisions and regulaions in no way provide for any “true-up” remedy following
1 the issuance of a fina order by a state commisson, as this Commisson has dready done in this
12
cae. The Commisson’s decison here was in no way “interim,” but a find adjudication
13
14 regarding dl outsanding issues. Essentidly, CenturyTe’s motion asks the Commisson to
15 second-guess its own authority as a find arbiter of disputes arisng under Sections 251 and 252
16 || of the Act. CenturyTd properly bears the burden of demondrating to a reviewing court why it
17 || should prevail againg the Commission and why it should be entitted to any post-find-order
18 | reljef pending judicid review. CenturyTd has made no plausble showing of harm, especidly
19
as CenturyTe’s own competing FX and FX-type services are not subject to access charges.
20
Findly, CenturyTd’s podt-find-order “true-up” proposal is untimey under Section 252(b) of
21
22 |7 ) _ _ .
See CenturyTel of Washington, Inc., Motion to Amend Order Approving Interconnection Agreement, WUTC
23 Docket No. UT-023043 (filed Mar. 7, 2003) (“CenturyTel Motion”); Seventh Supplemental Order: Affirming
Arbitrator’'s Report and Decision, WUTC Docket No. UT-023043 (Feb. 28, 2003); WAC 480-09-420(8), 480-09-
24 425(2), (3). Oddly, while CenturyTel appears to rely on the statutory provisions regarding reconsideration petitions
as the basis for its filing (citing RCW 35.05.470 [sic]), it has in fact filed a “motion to amend” the Commission’s
o5 Seventh Supplemental Order. See CenturyTel Motion at 3; RCW 34.05.470 (providing for reconsideration in
adjudicative proceedings).
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1 || the Act, which required that CenturyTd raise the issue in its response to Leve 3's petition for
2 || abitration. Yet & no point in the negotiation and arbitration process did CenturyTel ever
3 propose a post-find-order “true-up” in proposed language for the interconnection agreement or
4
as a component of an open issue, even though CenturyTel had ample opportunities to do so.
5
5 4. Second, CenturyTel’s motion is procedurdly improper under Washington law
4 and this Commisson's regulations, as it reargues the same law and facts and falls to satisfy the
8 || Washington standards for reconsideration.
9 5. CenturyTd has previoudy chalenged this Commisson's authority to arbitrate
10 | and resolve the interconnection dispute between Levd 3 and CentuyTd, daming tha the
1 Commisson lacked jurisdiction in the firg indance over dl méters reating to 1SP-bound
12
traffic2  The Commission has repeatedly rejected these arguments®  Both the Arbitrator and the
13
14 Commission made extengve legd and factual findings regarding the nature of Levd 3's ISP-
15 bound traffic and the appropriate treatment of such traffic under Section 251 and the FCC's
16 || rules and decisons, i.e, that it is not subject to separate interconnection requirements and
17 || cannot be split off into a separate interconnection agreement.* But CenturyTe has now asked
18 | thet the Commission amend its find order S0 &s to call into quedtion, and ultimatdy undermine,
19
its prior legd conclusons and factud findings. Findly, CenturyTd has repeatedly sought to
20
delay and to increase the cost of Leved 3's entry into CenturyTd’s markets, where Leve 3 will
21
22 || 2 Brief of CenturyTel on Jurisdictional Issues, WUTC Docket No. UT-023043 (filed Oct. 7, 2002); Response of
CenturyTel of Washington, Inc., to Level 3's Petition for Arbitration, WUTC Docket No. UT-023043 (filed
23 || Sept. 3, 2002).
24 ®  Third Supplemental Order Confirming Jurisdiction, WUTC Docket No. UT-023043, at ff 911, 16-22 (Oct. 25,
2002); Seventh Supplemental Order at 1 11-20.
25
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1 || compete by offering services which are functiondly identicd to services offered by CenturyTd
2 |litsdf. Consigtent with those prior findings, the Commisson should now deny CenturyTe’s
3 motion to amend the Commisson's Seventh Supplementd Order as yet another attempt to
4 deprive this Commission of its arbitration authority under the Act and to stymie the entry of a
Z competitor into CenturyTel’s markets.

2 [11. THE COMMISSION SHOULD DENY CENTURYTEL’'SMOTION AS

INCONSISTENT WITH FEDERAL LAW AND THE FCC’SORDERS

8 AND REGULATIONS

9 6. This Commisson should deny CenturyTe’s motion as inconsgent with federd
10 || 1aw and the FCC's orders and regulations. First, contrary b CenturyTel’s suggestion that only
11 the federal courts have the authority to make find decisons regarding contested or controversa
12 issues arisng under Section 251 of the Act, Section 252 explicitly grants to this Commisson the
ij authority to interpret and enforce Section 251, and requires that this Commisson use such
15 authority both to resolve open issues arising in interconnection arbitrations and to gpprove and
16 | reject interconnection agreements.  Second, for a paty aggrieved by an arbitration decison of
17 || the Commisson, the Act provides an exclusve and sufficient remedy: judicid review pursuant
18 | to Section 252(e)(6) of the Act. CenturyTd’s proposd would undermine this statutory regime
13 1ty margindizing the Commission's aitical role in thet regime. Third, CenturyTel has misread
20 the interim “true-up” provisons of the FCC's Local Competition Order, the timing provisons
2 and policy rationde of which have nothing to do with a pod-find-order “true-up.” Fourth,
23

24

o5 4 See Fifth Supplemental Order, Arbitrator's Report and Decision, WUTC Docket No. UT-023043, at 11 34-35

(Jan. 2, 2003); Seventh Supplemental Order at 1 8-10.
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1 || CenturyTd’s post-find-order “true-up” is untimely under Section 252(b) of the Act, as the issue
2 || of a“true-up” was neither negotiated nor arbitrated in this proceeding.
3 B. Section 252 Grants to the State Commissions the Authority to Interpret
4 and Enforce Section 251 and Requires that They Use Such Authority Both
to Resolve Open Issues Arising in Interconnection Arbitrations and To
5 Approve and Reect | nterconnection Agreements
6 7. Section 252 of the Act grants to the date commissons—induding this
7 | commisson—the authority to interpret and enforce Section 251 of the Act and requires the State
8
commissons to use such authority both to resolve open issues aisng in interconnection
9
10 arbitrations and to gpprove and regect interconnection agreements.  CenturyTel, however, has
1 chdlenged the authority of this Commisson under the Act, daming that the meaning of
12 || Section 251 and the FCC's implementation thereof is uncertain, and implying that only a federd
13 || court has the authority to make find decisons regarding contested or controversid issues
14 || aisng under Section 251 of the Act—particulaly those relating to 1SP-bound traffic
15 CenturyTd is migaken, as this Commisson has the authority to resolve any uncertainties
16
arigng under Section 251, and has done s0 in this case, congstent with its actions in other
17
18 arbitrations and with the arbitration decisons of other Statement commissons pursuant to
19 Section 252.
20 8. Section 252(c) of the Act provides that:
21 In resolving by abitration under subsection (b) any open issues and imposing
2 conditions upon the parties to the agreement, a State commission shdl —
3 Q) ensure that such resolution and conditions meet the requirements
of Section 251, including the regulations prescribed by the Commisson
24 pursuant to section 251;
25 ||s See CenturyTel Motion at 1, 4-5.
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1 2 edablish any rates for interconnection, services, or network
elements according to subsection (d); and
2
(3) provide a schedule for implementation of the terms and conditions
3 by the parties to the agreement.®
4 Thus, Section 252(c) explicitly grants this Commisson the authority to resolve open issues and
5
impose conditions by interpreting and applying Section 251 and FCC regulations promulgated
6
. pursuant to Section 251, and requires that the Commission use such authority.
8 9. Likewise, Section 252(e)(1) provides that “[any interconnection agreement
9 || adopted by negotiation or arbitration shal be submitted for approval to the State commission.
10 || A State commission to which an agreement is submitted shdl approve or regject the agreement,
11 | with written findings as to any deficiendies”’ The Stale commisson may reject “an agreement
12 (or any portion thereof) adopted by arbitration under subsection (b) if it finds that the agreement
13
does not meet the requirements of section 251, including the regulations prescribed by the
14
15 Commission pursuant to Section 251, or the dandards set forth in subsection (d) of this
16 section.”®  Thus, Section 252(e) dso explicitly grants this Commission the authority to interpret
17 || and apply Section 251 in gpproving or rgjecting an interconnection agreement, and requires that
18 || the Commission use such authority.
19
20
21
22 s 47 U.SC. 8§ 252(c). See also 47 U.S.C. § 252(b)(4)(C) (providing that “[t]he State commission shall resolve each
23 issue set forth in the petition and the response, if any, by imposing appropriate conditions as required to implement
subsection (c) upon the parties to the agreement, and shall conclude the resolution of any unresolved issues not
24 later than 9 months after the date on which the local exchange carrier received the request under this section”).
" 47U.SC. §252(e)(D).
25 |'® s7usC. 8252(6)(2).
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1 10.  CenturyTe’s “uncertainty” argument is therefore specious®  Although the
2 || meaning of Section 251 was contested in the arbitration between Level 3 and CenturyTéd, this
3 Commission properly reied on the authority explicitly granted D it under Section 252 to resolve
4 the four open issues in the underlying arbitration by interpreting Section 251, rdlated FCC
Z decisons and regulations, and Washington law, and by making factud findings based on the
4 evidentiary record in the arbitration. This Commisson properly issued a find arbitration order
g |[binding Leve 3 and CenturyTd to the Commisson's interpretation of Section 251 and
9 || approving the interconnection agreement with Leve 3's language. The dtate of the law is
10 | therefore in no respect “uncertain.” CenturyTe’s motion, however, would have the
1 Commission condition its own ability to interpret Section 251 and corresponding FCC decisons
123 and rules by leaving it to the federal court to decide what the law “redly” requires in this case.
14 For these reasons, the Commisson should regject CenturyTd'’s invitation to undermine its prior
15 conclusonsin its Seventh Supplemental Order, and should therefore deny Century Td’s motion.
16 C. Section 252 of the Act Provides an Exclusive and Sufficient Remedy for a
Party Aggrieved by the Arbitration Decison of a State Commission:
17 Judicial Review Pursuant to Section 252(€)(6) of the Act
18 11.  Section 252 provides an exclusve and sufficient remedy for a party aggrieved by
19 the arbitration decison of a stae commisson: judicid review pursuant to Section 252(€)(6) of
20 the Act. Section 252(e)(6) provides that “[i]n any case in which a State commisson makes a
2 determination under this section, any paty aggrieved by such determination may bring an
23
24
25 || o See CenturyTel Motion at 3-5.
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action in an appropriate Federa digtrict court to determine whether the agreement or statement
meets the requirements of section 251 and this section.”°

12. CenturyTel’s pogt-find-order “true-up” proposa is not contemplated in Section
252(e)(6)'s remedy, nor should it be. FRrst, nowhere does the Act require that the Commission
provide for podst-find-order relief in anticipation of a reversa or remand by a reviewing court.
To the contrary, CenturyTd, as the aggrieved party, bears a substantia burden in demondrating
under a deferentid standard of review why it should preval againgt the state commission.t
And CenturyTel has made no plausble showing of harm.?> To the contrary, CenturyTe’s own
competing FX and FX-type services are not subject to access charges, and any falure to accord
amilar trestment to Level 3 would discriminate agangt Level 3. Second, if CenturyTd desres
relief from the Commisson's find order during the pendency of any federd didrict court
review, it mugt petition the federd didrict court to stay the Commisson's order. It is highly
unlikdy that CenturyTe would succeed in obtaining a say from a federd court, given the high
lega threshold for doing so, and this Commisson should rgect CenturyTel’s attempt to obtain

from the Commission rdlief for which it would never qudify in federa court.*®

1047 U.SC. § 252(¢)(6).

11 See 47 U.SC. § 252(e)(6); MCI Telecomms. Corp. v. U S West Communications, Inc., 1998 U.S. Dist LEXIS
22361 (W. Dist. Wash. July 21, 1998) (finding that a state commission’s factual findings “will be reviewed as to
whether they are arbitrary or capricious’), aff'd in part and rev'd in part on other grounds U S West
Communications, Inc. v AT& T Communications of the Pacific Northwest, Inc., 2000 U.S. App. LEXIS 3606 (Sth
Cir. Mar. 3, 2000); MClmetro Access Transmission Services, Inc. v. GTE Northwest, Inc., 1998 U.S. Dig. LEXIS
11335 (W. D. Wash. Jul. 7, 1998) (“* MClmetro v. GTE’) (finding that “substantial deference should be afforded to a
state commission’ sfindings”).

12" See CenturyTel Motion at 4-5 (asserting aright to collect access charges from Level 3).

13 See, eg., Lopez v. Heckler, 713 F.2d 1432, 1435 (Sth Cir)) (stating that “[i]n this circuit there are two
interrelated legal tests for the issuance of a preliminary injunction. These tests are ‘not separate’ but rather
represent ‘the outer reaches “of a single continuum.”” ... At one end of the continuum, the moving party is required
to show both a probability of success on the merits and the possibility of irreparableinjury. At the other end of the
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1 D. Contrary to CenturyTe’s Claim, the FCC's Local Competition Order
Contemplates No Post-Final-Order “ True-Up”
2
3 13. The FCC's Local Competition Order contemplates no post-find-order “true-up.”
4 CenturyTd has miscondrued the interim “true-up” provison of the FCC's Locd Competition
5 || Order, which is based on a policy raionde and adopts timing requirements that are wholly
6 || inapplicable to a find order, as in the ingtant case™® The FCC adopted a true-up provison in its
7| Loca Competition Order to address its concern that:
8 - .
a new entrant that has dready condructed faciliies may have a rdatively wesk
9 barganing pogtion [vis-avis the incumbent LEC] because it may be forced to
choose ether to accept trangport and termination rates not in accord with these
10 rules or to dday its commencement of service until the conclusion of the
1 arbitration and state approval process.™®
12 The FCC went on to:
13 order incumbent LECs upon request from new entrants to provide transport and
termination of traffic, on an interim bass, pending resolution of negotiation and
14 arbitration regarding transport and termination prices, and approval by the state
commission. A catrier may teke advantage of this interim arrangement only after
15 it has requested negotiation with the incumbent LEC. The interim arrangement
16 shall cease to be in effect when one of the following occurs: (1) an agreement has
been negotiated and approved; (2) an agreement has been arbitrated and
17 approved; or (3) the period for requesting arbitration has passed with no such
request.1®
18
19
continuum, the moving party must demonstrate that serious legal questions are raised and that the balance of
20 | hardshi pstips sharply inits favor. ‘ The relative hardship to the parties’ isthe ‘critical element’ in deciding at which
1 point along the continuum a stay is justified.” (citations omitted)), rev’'d in part on other grounds 463 U.S. 1328
(1983).
29 || ** SeeCenturyTel Motion at 3.
5 Implementation of the Local Competition Provisions in the TelecommunicationsAct of 1996, First Report and
23 || Order, 11 FCC Red. 15,499, 16,029 1065 (1996) (“ Local Competition Order”) (emphasis added), aff'd in part and
vacated in part sub nom Competitive Telecommunications Ass'n v. FCC, 117 F.3d 1068 (8th Cir. 1997), aff'd in
24 || part and vacated in part sub nom. Jowa Utilities Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997), aff'd in part and rev'd
in part sub nom. AT& T Corp. v. lowa Utilities Bd., 525 U.S. 366 (1999).
25 |16 | ocal Competition Order, 11 FCC Red. at 16,029 1 1065 (emphasis added).
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1 || Thus, the FCC dated clearly that the “true-up” was available only during the pendency of the
2 |l interconnection negotiation and arbitration process. The FCC never suggested that the interim
3 “true-up” posshility should extend beyond the issuance of a find order following the
4 conclusion of the negotiation and arbitration process, or during any apped process. Moreover,
Z the FCC contemplated that the requesting carrier — and not the incumbent LEC — could invoke
4 the “true-up.”
8 14. The Local Competition Order’'s interim “true-up” provison is wholly
9 || ingpplicable in the present case. Firgt, this Commission has dready arbitrated and approved the
10 | interconnection agreement between Levd 3 and CenturyTe, meaning that the period during
1 which the interim “true-up’ identified by the FCC is even available has expired.  Second, as
123 CenturyTd is not the carier requesting interconnection, it could not eect a “true-up,” even if
14 the FCC had provided for such a post-find-order remedy, which it clearly did not. Third, the
15 || FCC's policy rationde for the interim “true-up” in the Local Competition Order smply does
16 || not apply here. CenturyTd is not a new entrant seeking a “true-up” in order to shore up a weak
17 || bargaining podtion vis-avis an incumbent LEC where it would otherwise force it to choose
18 | between accepting transport and termination rates not in accord with the FCC's rules or dse
19 delay commencement of service pending negotiation and ahbitration of an interconnection
icl) agreement. To the contrary, it is Level 3, as a new entrant, that seeks interconnect and compete
2 with CenturyTe, an incumbent LEC.
23 E. CenturyTe’s Post-Final-Order “True-Up” Proposal Is Untimely Under
Section 252(b) of the Act
2: 15.  CenturyTe’s pod-find-order “true-up” proposa is untimely under Section
252(b) of the Act, which required CenturyTel to raise the “true-up’ issue in its response to
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1 || Levd 3's petition for arbitration. Section 252(b)(1)(4)(A) provides that a state commission
2 | arbitrating an interconnection dispute “shdl limit its consideration of any petition under
3 . . . . .
[Section 252(b)(1)] (and any response thereto) to the issues set forth in the petition and in the
4
response, if any, filed under [Section 252(b)(3)].”!" Such a response is due within 25 days of
5
5 the state commission’s recdipt of the petition.® Issues and maiters beyond the scope of the
4 petition and response therefore fal outside a ate commission’ s arbitration authority.
8 16. At no point in the negotiation and arbitration process — whether in negotiating
9 || proposds, pleadings, or testimony — did CenturyTel ever propose a post-find-order “true-up”’ in
10 proposed language for the interconnection agreement or as a component of an open issue, even
11 L. . . .
though CenturyTel had ample opportunities to do s0.°* And CenturyTel certainly did not raise
12
the issue of a pod-find-order “true-up” in its response to Level 3's petition. CenturyTd’s
13
14 proposd is therefore untimely under Section 252(b)(4) of the Act, and the Commisson has no
15 || authority under Section 251(b)(4)(A) to consider the proposal.*
16
17 | w7
47 U.SC. § 252(b)(4)(A).
18 || *® 47U.S.C. § 252(b)(3).
19 19" As noted during oral argument, the subject interconnection agreement contains a clause requiring the parties to
renegotiate affected provisions of the agreement to incorporate subsequent changesin law. Hearing Transcript, vol.
I, a 295:2-16 (Feb. 6, 2003). Specificaly, Article Ill, Section 35 of the agreement (“Change in Legd
20 Requirements”) provides that “CenturyTel and LEVEL 3 further agree that the terms and conditions of this
Agreement were composed in order to effectuate the legal requirements in effect at the time the Agreement was
21 produced. Any modifications to those requirements will be deemed to automatically supersede any prior terms and
conditions of this Agreement.” CenturyTel had the opportunity to seek a special “true-up” provision during the
22 approximately 160 days of negotiations with Level 3, which began on March 1, 2002. But CenturyTel did not.
And neither party raised any concerns with respect to the negotiated change-in-law language during the arbitration
23 || process.
24 20 Although CenturyTel’s motion requests modification of the Commission’s Seventh Supplemental Order, it
would also require modification of the language of the interconnection agreement in order to effect any “true-up”
o5 proposal. Asdiscussed in part 11.D below, however, there appears to be a disconnect between CenturyTel’s claim
of Commission authority and CenturyTel’ s requested relief.
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1 17. In MClmetro v. GTE, the U.S. Didrict Court for the Western Didtrict of
2 | Washington rejected a similar atempt to modify an interconnection agreement to reflect
3 language that the parties did not explicitly arbitrate® GTE had sought to include a binding
4
arbitration provision in the parties interconnection agreement®®> The court, however, rejected
5
5 the provison on the bass that the parties did not agree to arbitrate such provison, holding that
4 “the Act does not permit commissions to impose nonconsensud arbitration of clams arisng out
g || of or relaing to interconnection agreements”® In the instant proceeding, CenturyTel must not
9 || be dlowed to insert into the proceeding an issue that the parties did not ether agree to or
10 | actual ly arbitrate.
1 18.  CenturyTd’s motion seeks to achieve the outcome expresdy prohibited in
12
MClmetro v. GTE: modification of an interconnection agreement to address an issue that was
13
14 neither negotiated or arbitrated. As such, this Commission must deny CenturyTel’s motion.
15 V. THE COMMISSION SHOULD DISMISSCENTURYTEL’S
UNPRECEDENTED MOTION ASIMPROPER UNDER WASHINGTON
16 LAW
17 19. The Commisson should dismiss CenturyTd’s unprecedented motion to revise
18 | the order gpproving the interconnection agreement between Level 3 and CenturyTe as improper
19 under Washington law. CenturyTe’s motion reargues the same law and facts a issue in the
20
arbitration beow, and would fal to saisfy the Washington standards for petitions for
21
2 reconsideration had it been filed as such. And contrary to CenturyTel’s assartions, there is no
23
o4 21 MClmetrov. GTE, 1998 U.S. Dist. LEX1S 11335,
22 1d. at *10.
25 || 23 d.
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1 || Commission precedent for ordering a pod-find-order “true-up” remedy pending judicid review
2 || pursuant to Section 252(€)(6). Findly, CenturyTel's reliance on RCW 80.16.050 is entirely
3 | misplaced. Chapter 80.16 of the Revised Code of Washington addresses ffiliated-company
4 contracts and has nothing whatsoever to do with the Commisson’s authority to gpprove an
Z interconnection agreement between competing carriers.  And in any event, it would not provide
7 | av bass for the rdigf sought by CenturyTd: modification of the Commisson’'s Seventh
8 || Supplemental Order.
9 B. This Commission Should Deny CenturyTel’s Motion as a Back-Door
10 Attempt to Obtain Reconsideration
1 20.  This Commisson should deny CenturyTe’s motion as a back-door attempt to
12 || obtain reconsideration, as CenturyTel reargues the exact same legd and factud points that it
13 | made in the arbitration bdow.?* As an attempt to obtain reconsideration, however,
14 || CenturyTel’'s motion fails to state a colorable bass on which the Commission could grant
15 reconsderation. And regardless, the grant of a petition for reconsderation cannot suspend or
10 delay the effectiveness of a Commisson order. CenturyTe’s proposed “true-up” ignores the
i; presumption under Washington law that a Commisson order is vaid absent a reviewing court's
19 finding to the contrary.
20 21.  CenturyTd fails to provide any reasonable judification for the Commisson to
21 || recondder or otherwise quettion its order such that modification is warranted.  The
22 || commission's rules provide that a paty seeking recondderation must “clearly identify each
23 portion of the chalenged order that the petitioner contends is erroneous or incomplete, must cite
24
25 |2 Asnoted above, itisnot clear if CenturyTel’s motion is a petition for reconsideration or something else.
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1 || those portions of the record and each law or rule of the commisson that the petitioner relies
2 |l upon to support the petition, and must present brief argument in support of the petition”?> At
3 mog, CenturyTd dams that this Commisson's finding tha Levd 3's traffic is not
4
interexchange traffic subject to access charges conflicts with “the findings of severd other
5
5 states”?®  This assertion does not condtitute an alegation of lega or factud error, or incomplete
4 legd or factud andyss sufficiently strong to reverse or modify the order.  Moreover,
8 || CenturyTd made the exact same arguments to the Arbitrator and the Commisson — which
9 || rgjected them.?” Findly, CenturyTd’s assertion about the “findings of severa other states’ is
10 || undermined by the fact that the vast mgority of date commissons to condder the specific
11 , . . : . i
question of FX-like ISP-bound traffic have found, as this Commission did, that access charges
12 -
should not apply.
13
14 22.  Washington law makes plain that the process of reconsideration cannot suspend
15 || Or delay the effectiveness of a Commission find order. “Hiling of a petition for reconsideration
16 || does not stay the effectiveness of the order.”?® Yet CenturyTel’s post-find-order “true-up’
17 || would essentidly suspend and delay the effectiveness of the Commission’s order by providing
18
19 || % WAC 480-09-810(3).
20 26 CenturyTel Motion at 4.
2" See Brief of CenturyTel on Jurisdictional Issues, WUTC Docket No. UT-023043 at 13-14 (filed Oct. 7, 2002);
21 || See also CenturyTel's Petition for Commission Review of Arbitrator's Report and Decision, WUTC Docket
No.UT-023043, at 17 10-11, 17 (filed Jan. 2, 2003); Fifth Supplemental Order at 1 34-35; Seventh Supplemental
22 Order at 1Y 8-10.
8 See In the Matter of Level 3 Communications, LLC Petition for Arbitration Pursuant to 47 U.S.C. Section 252 of
23 || Interconnection Rates, Terms and Conditions With CenturyTel of Wisconsin, LLC; Order Approving an
Interconnection Agreement, Docket No. 05-MA-130 (Wisc. PSC, mailed Feb. 17, 2003); Post-Hearing Brief of
24 || Level 3 Communications, LLC, Docket UT-023043, at 23-32 (filed December 6, 2002) (citing to decisions of the
Texas, Wisconsin, Kentucky, and Florida state commissions).
25 | 25 wac 480-09-810(8).
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1 || for the possbility of requiring Level 3 to pay access charges to CenturyTd. A post-find-order
2 |l “true-up” would deprive Level 3 of the certainty and benefits of the Commisson's order by
3 requiring recordkeeping condstent with the assessment and collection of such charges — an
4 outcome that this Commisson has expressy rgected. To the contrary, as the aggrieved party,
Z CenturyTel should bear the burden of chdlenging the Commisson's order on apped and
4 demondgrating how the Commisson ered in interpreting Section 251 and corresponding FCC
8 |[rules and orders.  This Commisson should therefore resffirm its prior conclusons and deny
9 || CenturyTd’s mation.
10 23. Findly, Washington law presumes that a Commisson order is vdid absent a
1 reviewing court's finding to the contray.®® CenturyTe’s motion is whally inconsstent with
123 this presumption and should therefore be denied.
C. The Commisson Has Previoudy Found that Post-Final-Order “ True-Ups’
14 Arelnconsstent with Commission Practice and Procedure
15 24. As with the FCC's treatment of an interim “true-up’ remedy, CenturyTd
10 miscondrues this Commission’'s use of such an interim “true-up” mechanism so as to apply in a
i; post-find-order context. In fact, CenturyTe’s motion to amend the order approving the
19 interconnection agreement with Level 3 is contrary to Commission precedent. In a contested
20 || abitration and a contested adjudicative proceeding, the Commission has refused to order a post-
21 || find-order “true-up” in light of damed uncetanties arisng from rae fluctuaions or from
22 || judicid review.
23
24
o5 % Rrew 34.015.473 provides that “[u]nless alater date is stated in the order or astay is granted, an order is effective
when entered.
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1 25. In an abitration between AirTouch Paging and U S Wes, the Commisson
2 |l rejected a “true-up’ proposal premised on a dam that the rates for terminating reciprocal
3 compensation might change due to some future event® The Commisson concluded that
4
adopting such a “true-up” would be inconsgent with Commisson’s practice and policy, finding
5
that:
6
4 an interim rate means that a temporary rate remans in effect until a permanent
rate is established. The permanent rate may result in a rate change, but it does not
8 involve a true-up. Therefore, the decison by the Arbitrator providing for a true-up
of the locd traffic termination compensdtion rate is reversed, and the Agreement
9 must be modiified accordingly. >
10 || The Commission therefore rejected the arbitrator's decision to subject the rate for terminating
11 reciprocal compensation payable to AirTouch Paging subject to a“true-up.”3
12
26. In a generic costing and pricing proceeding, the Commisson regjected a “true-up”
13
proposa premised on a clam that the FCC's pricing rules might be regjected a some point in the
14
15 future®*  Verizon had argued that the Commisson should adopt any cost and pricing rules
16 || subject to a “true-up” because the FCC's then-current pricing rules were in flux and under
17 || review by the U.S. Supreme Court.®® According to the Commission, however:
18 The current docket is not an interim proceeding. During this pat of the
19 proceeding each party has put forth its case in accordance with applicable law.
20 31 Inthe Matter of the Petition for Arbitration of an Interconnection Agreement Between Air Touch Paging, and U
S West Communications, Inc. Rursuant to 47 U.S.C. Section 252, Commission Order Modifying Arbitrator’s
21 || Report, and Approving Interconnection Agreement with Modifications WUTC Docket No. UT-990300, a 1 18
(July 1, 1999) (* AirTouch Arbitration Order™).
22 |3 1d.
23 % 1d. at 7, 28-31.
% In the Matter of the Continued Costing and Pricing of Unbundled Network Elements, Transport, and
24 || Termination, Thirteen Supplemental Order, WUTC Docket No. UT-003013, 2001 Wash. UTC LEXIS 217 at *234-
35 (Jan. 31, 2001) (“UNE Costing and Pricing Order™).
25 || 5 14, a*230-33,
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1 Therefore, the Commisson contemplates that the prices edtablished by the
Commisson in Pat A of this proceeding will go into effect as permanent prices,
2 unless expressy noted otherwise. Should the law change, parties may seek to
edtablish new prices based on that change, which will apply prospectively. The
3 .. . . 36
Commission denies Verizon' s request for atrue-up.
4 . . .
The Commission therefore rejected Verizon's proposal.
5
27. Condgent with the AirTouch Arbitration Order and the UNE Costing and
6
7 Pricing Order, the Commisson should deny CenturyTe’s motion. In spite of the
8 Commisson's find order gpproving an interconnection agreement resolving the open issues in
9 || Levd 3's favor, CenturyTel has argued tha “true-up” is necessary in light of its beief that it
10 || will prevail in its atempt to collect access charges from Leve 3 following judicial review of
11 that order. But as the Commisson has found previoudy, a find decison by the Commisson
12
precludes the use of a “true-up” remedy, paticulaly where the possbility of future change
13
14 gems from judicid review of the Commisson's find action The Commisson should therefore
15 deny CenturyTel’s request for such a remedy in the present case, as the Commission’s order is
16 || find, rather than interim, and presumed valid.
17 28.  To support its case for a post-find-order “true-up,” CenturyTd aso misconstrues
18 | the Commission's actions in gpproving an interconnection agreement between Sprint and U S
B lwes¥ In tha caxe, the Commisson approved an interim “true-up” provison negotiated
20
voluntarily by the parties pending the findization of rates in a separate generic rate proceeding
21
22
23
% 1d. at *234-35.
24 || a7 See CenturyTel Motion at 3; Request for Interconnection by Sprint Communications to U S West, Commission
o5 Order Approving Interconnection Agreement with Modification, WUTC Docket No. UT-960347, 1997 Wash. UTC
LEXIS47 (Quly 18, 1997).
ANSWER AND OPPOSITION OF LEVEL 3 COMMUNICATIONS, LLC, TO Pefia & Associates, LLC
MOTION OF CENTURY TEL OF WASHINGTON, INC., TO AMEND ORDER 1919 14" St., Suite 330
APPROVING INTERCONNECTION AGREEMENT - Page 17 Boulder, CO 80302

Answer and Opposition of Level 3 Comm. LLC.doc 303.415.0409




1 || then pending before the Commission.*® Given the pendency of the generic proceeding, “[t]he
2 || Commisson stated that rates adopted in the pending abitrations would be interim rates,
3 pending the completion of the generic proceeding.”*® By contrast, there is no generic
4 proceeding in the indant case that would necesstate any interim action with respect to the
Z interconnection agreement between Levd 3 and CenturyTe.  Accordingly, the Commission
4 should deny CenturyTe’s motion.
8 D. CenturyTel’s Reliance on RCW 80.16.050 | s Misplaced
9 29.  CenturyTel’s reliance on RCW 80.16.050 is misplaced®® RCW 80.16.050
10 || provides no generd authority that could be used by the Commission to revise and amend the
11 teems and conditions of an interconnection agreement previoudy approved by find order.
12 Moreover, RCW 80.16.050 pertains only to the modification of contracts — a form of relief
ij which CenturyTd has not even requested in its motion.
15 30. Chapter 80.16 of the Revised Code of Washington, which sats forth RCW
16 || 80.16.050, addresses ffiliated company contracts, and has nothing to do with the Commission’s
17 || authority to approve or regect an interconnection agreement under the Act. For RCW 80.16.050
18 | to goply in the present case, the Commission would have to find that Leve 3 is affiliated with
19 CenturyTd — an amudng possbility given the contentious nature of the arbitration. But under
20 the datutory definition for effiliation, it is dear that Level 3 and CenturyTd are not effiliated,
2 and that the power to revise and amend affiliated company contracts cannot be used in this case.
23
o
25 | 40 See CenturyTel Motion at 2.
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1 31. An “dfiliated interes” includes the owning directly or indirectly five percent of
2 |l the voting securities of a public service company engaged in any intrastate service in the state of
3 Washington.**  As Leve 3 noted in its petition for arbitration, Levd 3 is a Ddaware limited
4
ligbility company who's sole member is (i) Structure, Inc., dso a Ddaware corporation and
5
5 which in tun is a wholly-owned subsidiary of Levd 3 Communications, Inc., a publicly traded
- || Delaware corporation.*>  Nowhere does Leved 3 suggest thet it is in any way dfiliated with
8 || CenturyTel, nor does CenturyTel make such an alegation in its reponse to Level 3's petition.
9 || Thus, while RCW 80.16.050 may give the Commission “continuing supervisory control” over
10 | filiated company contracts and arangements, the datute is smply ingpplicable in the context
11 S . . - _—
of an abitration brought pursuant to the Act involving two uneffiliated telecommunications
12 )
cariers.
13
14
15
16 4! The Revised Code of Washington defines “affiliated interest” as:
“Every corporation and person owning or holding directly or indirectly five percent or more of the voting
17 securities of any public service company engaged in any intrastate businessin this state;
18 “Every corporation and person, other than those above specified, in any chain of successive ownership of
five percent or more of voting securities, the chain beginning with the holder of the voting securities of
19 such public service company;
“Every corporation five percent or more of whose voting securities are owned by any person or
20 corporation owning five percent or more of the voting securities of such public service company or by any
person or corporation in any such chain of successive ownership of five percent or more of voting
21 securities;
“Every corporation or person with which the public service company has a management or service
22 contract; and
23 “Every person who is an officer or director of such public service company or of any corporation in any
chain of successive ownership of five percent or more of voting securities.”
24 || RCW 80.16.010.
o5 42 See Petition of Level 3 Communications, LLC, for Arbitration, WUTC Docket No. UT-023043 at 111 & 2
(filed Aug. 8, 2002).
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1 32. Even if RCW 80.16.050 did provide the Commisson with broad authority to
2 || modify previoudy approved agreements — clearly it does not — it would not provide a basis for
3 CenturyTd’s requested rdief. CenturyTd has requested only that the Commisson amend its
4
Seventh Supplementa Order.  And while, in Leve 3's view, CenturyTd’s requested relief
5
5 would aso necesstate revison of the previoudy approved interconnection agreement,
4 CenturyTd has not requested such rdief, thus further highlighting the procedura impropriety of
8 || CenturyTe’smotion.
9 V. CONCLUSION
10 33.  For the reasons stated above, the Commisson should deny CenturyTel’s motion
11 to amend the Commission’s Seventh Supplementa Order.
12
RESPECTFULLY SUBMITTED this 14th day of March, 2003.
13
LEvEL 3 COMMUNICATIONS, LLC
14
15 By:
16 _ . ~
Michad R. Romano Rogdlio E. Pefia
17 Director, State Regulatory Affairs PENA & ASSOCIATES, LLC
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