BEFORE THE WASHINGTON UTILITIESAND TRANSPORTATION
COMMISSION

In the Matter of the Invedtigation Into
Docket No. UT-003022 and UT-003040
U SWEST COMMUNICATIONS, INC.'s
COVAD COMMUNICATIONS

Compliance with Section 271 of the COMPANY’SCOMMENTSON THE

Telecommunications Act of 1996. LIBERTY DATA RECONCILIATION
REPORTS AND QWEST’S
PERFORMANCE DATA

Covad Communications Company ("Covad') respectfully submits these
Comments on the Liberty Data Reconciliation Report for Washington and Qwest's
performancedata.  Asgroundsin support of these Comments, Covad states as follows:

l. INTRODUCTION

The Commission cannot forward to the FCC an affirmative endorsement of
Qwedt's gpplication for relief pursuant to Section 271 unless and until Quwest
demongtrates, by a preponderence of evidence, to the Commission that it satisfies, in both
paper and practice, the competitive checklist, and that the Washington locd services
market is fully and irreversibly opent to competition. Careful review and critical scrutiny
of Qwest’s performance data thus is both appropriate and necessary to permit the
Commission to determine whether Qwest has fulfilled these absolute prerequisites to

Section 271 rdief. For the reasons set forth more fully below, it is clear that Qwest has



falled to sustain its burden of proof. Thus, the Commission should not approve Qwest's
Section 271 relief at thistime.
. ARGUMENT

A. APPLICABLE LEGAL PRINCIPLES

A necessary prerequisite to the approva of Qwest's gpplication to provide inter-
LATA long digance savice is proof that Qwest has "fully implemented" the §271
competitive checklist, thereby presumptivdly opening its locd telecommunications
markets to competition.? Qwest thus must provide “"actud evidence demondtrating its
present compliance with the statutory conditions for entry,”® which require, among other
things, that Qwest provide nondiscriminatory access to unbundled network elements?
such as unbundled loops. Promises of future performance are irrdevant to whether
Qwes currently is satifying its obligations under Section 271; Qwest must demondrate
current compliance with the statutory conditions for entry.®

This Commisson is chaged with the criticd function of deermining to a
reasonable degree of certainty that Washington's local markets are open to competition.®
Because the FCC relies heavily upon a date's rigorous factua investigation, review and
andyss of Qwed's compliance, or not, with a paticular checklis item, this
Commission's review of the performance data before it may not be undertaken lightly.

To the contrary, before approving Qwest's request for 8271 relief, the Commisson must

1 In the Matter of Application by Bell Atlantic New York for Authorization Under Section 271 of the
Communications Act to Provide In-Region, InterLATA Service in the State of New York, Mem. Op. and
Order, CC Docket No. 99-295, FCC 99-404 (Dec. 22, 1999), 1423 ("BANY 271 Order").

2 In the Matter of the |mplementation of the Local Competition Provisions in the Telecommunications Act
of 1996, First Report and Order, CC Docket Nos. 96-978 & 95-185 (Rd. Aug. 8, 1996), 1 3 ("Local
Competition Order").

3 BANY 271 Order, 137.

* 47 U.SC. § 271(8)()(B)(ii).

® BANY 271 Order, 137.



ensure that Qwest has provided sufficient evidence to prove, by a preponderance of the
evidence, that it has fully implemented” each checklist item. The ultimate burden of proof
as to its commercid performance on al checkligt items lies with Qwest, even if "no party
files comments challenging compliance with a particular requirement.'
B. THE LIBERTY DATA RECONCILIATION REPORT

1 Background on the Liberty Data Reconciliation Process

From the outset of the OSS checklist item workshops, CLECs regularly and
repestedly have complained that Qwest’s actud commercid performance in the State of
Washington has been far from optima. Although severd parties submitted performance
data during the course of a number of these OSS checklist item workshops, the data
issues were never formaly and findly resolved.  Rather, the Commisson's ultimate
concluson regarding Qwest’'s actud commercid peformance was deferred until such
time as OSS testing was concluded and data workshops were convened.

Where data has been provided or testimony given regarding Qwest's actud
commercid performance, a sgnificant issue of dispute between Qwest, on the ore hand,
and CLECs, on the other, was whose data reflected more accurately the CLECS
commercial experience in Washington. In order to resolve those types of issues and to
minimize the burden placed on dae commissons with responghility for discerning
whether Qwest's actuad commercia performance complies with its obligations under
Section 271, the Regiond Oversght Committee authorized the retention of Liberty

Consulting Group to undertake a data reconciliation of Qwest and CLEC data for any

® 47U.SC. § 271(d)(2)(B).
"BANY 271 Order, 1 44.
81d., 147



PID, any sb-messure, any state and any time period®  To manage this undertaking, the
ROC gpproved a number of key milestones. (1) production of al data by al parties on or
before September 28, 2001; and (2) exchange of comments on or before October 15,
2001 (diminated after the Arizona report); and (3) completion of the Liberty
reconciliation and production of a report thereon on or before October 31, 2001 (deferred
to March 2, 2002 for Washington).

In preparing its data for the performance data workshop, Covad firs compiled
data for the months of April/May through July, 2001 for unbundled 2-wire nonloaded
loops and line shared loops for the PO-5, OP-4 and OP-5 measurements. Covad aso
reviewed May-July 2001 data for unbundlied 2-wire non-loaded loops for the MR-3 and
MR-6 metrics. Covad then gpplied the business and other rules contained in the PIDs for
those measures for which Covad sought reconcilistion and, findly, generated its
performance results accordingly.  Following the generation of the peformance data
results, Covad went back over the data to determine whether there were any anomdies in
the data and, where appropriate, corrected such anomalies.

2. The Liberty Reports Demonstrates that Qwest’s Data Cannot Be

Relied Upon to Show That Its Commercial Performance Data for the
State of Washington Is Reliable or Sufficient to Satisfy Its Obligations
Under Section 271.

As an initid matter, Liberty has indicated in the four reports it has produced thus
far (Arizona, Colorado, (including the Colorado update), Nebraska and Washington), that
it believes (1) the reports are cumulative; and (2) each report provides information that

will be of use to the individud date commissons in determining whether Qwest's

reported performance is accurate, correct and reliable. Liberty has dso dtated that, to the

® Although Arizonais not part of the ROC, it was included for purposes of the data reconciliation.



extent that issues were identified in an earlier report, they were not repeated in later
reports.  Thus, because of the interwoven nature of these reports and the “building block”
goproach Liberty has utilized, Covad comments on each of the first three reports to the
extent they bear on the Washington report and the rdiability of the conclusions contained
therein.

Attached hereto as Exhibit 1 are Covad's redlined comments on the Liberty data
reconciliaion report for Arizona; Exhibit 2 is Covad's Brief on the Liberty Data
Reconciligtion (without exhibits); Exhibit 3 is the Liberty data reconciliation report for
Colorado; Exhibit 4 are excerpts from the Second Technicad Conference before the
Colorado Public Utilities Commisson; and Exhibit 5 are Covad's redlined comments on
the Liberty data reconciliation report for Washington.  Attached as Exhibits 6 and 7 are

the Nebraska and Colorado update reports.

a. Liberty Committed Numerous Errors in the Preparation of the
Various State Reports that Render Liberty’s Conclusions
Unreliable.

Far from vindicating Qwest's clams of data accuracy, the Liberty Reports raised
far more questions than they answered. Indeed, the Liberty Reports faled entirdy to
resolve any disputes between the parties as to whether Qwest accurately and correctly
reports its performance data.

As an initid matter, Liberty’s approach to the data reconciliation was driven by a
fundamentd misunderstanding of the burden of proof imposed on Qwest by the
Telecommunications Act of 1996, which lead to incorrect and skewed results More
gpecificdly, the Act imposes on Qwest the burden of establishing its prima facie case of

compliance with the statutory conditions for entry into the interLATA market. Part and



parcd of that burden is a demonstration by Qwest that its performance data is correct and
accurate. Despite that, Liberty did not hold Qwest to this standard and require it to prove
that its performance data was materially accurate. Instead, Liberty foisted the burden on
CLECs not only to prove tha there was a discrepancy in the parties data, but dso to
affirmatively prove that Qwest had treated an order incorrectly:

Does any of the information provided by the participating CLECs

demondrate inaccuracy in Qwest's reporting of its performance
results under the measures defined in the PID?

*k*k*%x

The information provided by CLECs for the date of Arizona did not
demondrate that Qwest reports of its performance are materidly
inaccurate. Exhibit 1, pp. 1 and 6.

However, conagent with the FCC's requirement that Qwest establish a prima
facie compliance case, the more appropriate method to resolve discrepancies is to require
that Qwest affirmatively prove that it treated orders correctly. Liberty's first eror,
therefore, was to gpply an improper burden of proof which corrupted the results and
conclusions it reached for every state in which it issued a reconciliation report.

Compounding the burden of proof error was the unequa and inconsgent criteria
and standards Liberty applied when evauating discrepant data, as the parties made clear
during the Arizona workshop on performance datar Examples of the fact that Liberty
faled to aoply criteria conagently are legion. Firs, where the parties eectronic data
conflicted, Liberty assumed that Qwest either trested an order correctly or the
information was inconclusve. The concluson would only shift to a finding that Qwest

incorrectly treated an order where the CLEC provided underlying documentation (such as



work order logs) confirming its podtion. The same requirement was not imposed on
Qwest. See Exhibit 1, pp. 6-7.

Second, where the parties did not agree an order should be included and Qwest
dated that it should be included, Liberty opined that the CLEC had faled to prove that
Qwedt’s treatment was incorrect. Conversdly, where the parties did not agree an order
should be included and the CLEC bdlieved it should be included, Liberty opined tha the
information was inconclusve. Thus, upon the same set of facts, Liberty reached different
conclusons. |d.

Taken in tandem, these two errors on the part of Liberty resulted in an incorrect
focus on whose ddaa is a isue here, and ultimady undermined the credibility of
Liberty’s Reports for dl four sates. In large part, Covad's data is completely irrdevant
to whether Qwest should receive Section 271 relief; the burden is on Qwest to prove that
relief gppropriately should be granted by this Commisson. Covad's data impacts that
andyss only to the extent that it suggests Qwest has not met its burden of proof. The
question then becomes why there is a discrepancy, which requires an examination of both
parties data.

Rather than examine both parties data, however, Liberty focused solely on CLEC
data and what it does or does not show, thereby missing the mark. The net result of
Liberty’s misunderstanding both of its role and what is required of Qwest under the Act
thus is the issuance of a concluson that is not based upon the evidence presented by
Qwed, but rather upon a “negative’ deductive inference.  As such, it is insufficient to

support afinding that Qwest’ s reported performance dataiis materialy accurate.



b. By Failing to Define or Establish Standards for Key Terms,
Liberty Has Made It Impossble to Validate Liberty's
Conclusions.

Another issue raised by Liberty’s concluson of no materid inaccuracy/materia
accuracy in Qwest’ reported performance data flows from Liberty’s falure to define,
fird, what condituted “materialy accurate’ or “materidly inaccurate)” and, then, from
what gtandpoint (i.e., percentage of orders, efc.) materidity was determined. See, eg.,
Exhibit, pp. 7-9.. Equdly problematic is the fact that Liberty never indicated what
condituted sufficient proof of ether accuracy or inaccuracy. 1d. These points are
paticularly important given the fact that (1) Liberty assumed some degree of human
error was inevitable and actudly acceptable, see, e.g., Exhibits 1, 3 and 5; (2) a materid
percentage of Covad orders in every state were deemed inconclusive because the parties
eectronic and underlying paper documentation fully conflicted, Id.; and (3) for Covad's
Washington line sharing orders, there was human intervention on every sngle one of
those orders, as evidenced by Qwest’'s RSOR data produced in response to Liberty data
requests.

The dgnificance of these issues may not be underestimated. Despite recognizing
that Qwest's performance reporting was far from perfect and, in fact, has built in sources
of eror and areas in which its data was undocumented, at no point did Liberty bother to
specify percentages or to correlate what percentage of error would be acceptable,
unacceptable or would render the Qwest data materially inaccurate -- even after repeated

questioning on this topic by CLECs during the Arizona workshop on performance data.

The net result of Liberty’s tacit acceptance of honest or intentional error on the part of



Qwed is the deprivation of any method by which Staff, the Commission or CLECs can
vaidate Liberty’s conclusons.

Libety’'s falure to define or edablish criteria for maeridity, accuracy and
aufficiency of proof becomes even more egregious in light of the fact that it diminates
any adility on the pat of CLECs Staff or the Commisson to determine whether and
when Qwest's peformance reporting has shifted from dlegedly materidly accurate to
materidly inaccurate.  Particularly because the body of data that this Commisson and
the FCC will look at in connection with Qwest’s application for Section 271 relief will be
different than the data reviewed during the Liberty reconciliation, it was incumbent upon
Liberty to provide the Commisson with a “road map’ as to the manner by which it
rendered the conclusions that it did. Libety completey faled to do this, rendering its
Report essentidly usdess as a tool for the Commisson to utilize in consdering Qwest's
goplication for Section 271 relief.

C. Liberty’s Reports On the Covad-Qwest Data Reconciliation
Fully Demonstrate that Qwest’s Data |Is Neither Accurate Nor
Reliable.

i The Arizona Report

The incondgtency of Liberty’s trestment of, and application of criteria to, CLEC
and Qwest data is nowhere more evident than in connection with the reconciliation for
Covad's Arizona PO-5 orders. Fird, Qwest never provided any underlying
documentation to support its treetment of Covad’'s PO-5 orders, choosing instead to
provide only a written andyss. Under these circumdgances, and consgent with its
practice in other portions of the data reconciliation as well as the process to which it

adhered in Colorado, Nebraska and Washington, Liberty should have treated every order



as inconclusive. It did not do so. Presumably, of course, the requirement of underlying
documentation in order to shift the Liberty concluson from inconclusve to something
else was predicated on the fact that such documentation would permit Liberty to verify
the accuracy and correctness of the parties eectronic data.  Liberty faled to follow that
process with respect to Covad's PO-5 ordersin Arizona.

Second, to the extent Liberty relied on the Qwest andyss in rendering an opinion
as to those orders to which the andysis gpplied, such reliance was ingppropriate in light
of the fact that Qwed's andyss was inaccurate. For example, Qwest’'s analyss of
Covad's Arizona orders clamed that seventy-two orders should be excluded from the
PO-5 andyss because they were unbundled loop products. Liberty accepted Qwest’'s
andyss and concluded that Qwest correctly had excluded those orders. As Covad
pointed out during the performance data workshop, however, that andyss was flat out
wrong.  Although Qwest correctly identified those orders as being for unbundled loops,
the flaw in Qwest's concluson that they should be excluded is the fact that the product
category evduated by Qwest was unbundled loops.  Consequently, those orders
appropriately belonged in the PO-5 unbundled loop denominator.

Further work by Covad reflected additiond flavs in Qwest’'s andysis.  For
ingtance, Qwest identified a number of orders that should have been excluded on the
bass that they were orders for a date other than Arizona. When Covad compared
twenty-five of those orders to its order log information (which Liberty initidly dtated it
would accept but then later refused to do s0), it determined that, for each and every order,
the end user was located in Arizona and was being provided service out of an Arizona

centrd office.
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Third, the specific results for the two months for which Libety did reach
conclusons on individua orders are insufficient for the bass of any opinion a dl. More
paticularly, for May PO-5 line sharing, Qwest and Covad only agreed on a totd of five
out of severd hundred orders. The magnitude of this discrepancy, standing aone,
undercuts Liberty’s ability to render an opinion. Further, on only 25% of the May line
shared loop orders was Liberty able to conclude that Covad had faled to prove that
Qwest's treatment of those orders was incorrect; for the remaning 75%, Liberty stated
that the data was inconclusive!® Stated in practica terms, therefore, Liberty’s opinion of
supposed materid accuracy in Qwest’s reporting performance is predicated on a potentia
margin of error of 75% since it was unable to determine correctness or incorrectness of
treatment on 75% of the orders. Liberty’s conclusion, therefore, cannot stand.

For June PO-5 unbundled loops, Qwest and Covad only agreed on a totd of four
out of severa hundred orders. The magnitude of this discrepancy, standing aone,
undercuts Liberty’s ability to render an opinion. Further, on only 30% of the June
unbundled loop orders was Liberty able to conclude that Covad had failed to prove that
Qwedt's treatment of those orders was incorrect; for the remaining 70%, Liberty stated
that the data was inconclusve. Stated in practical terms, therefore, Liberty’s opinion of
supposed materid accuracy in Qwest’s reporting performance is predicated on a potentia
70% margin of error since it was unable to determine correctness or incorrectness of
treatment on 70% of the orders. Liberty’s conclusion, therefore, cannot stand.

Liberty’s results for OP-4 likewise provide no basis upon which Liberty could

render any concluson regarding Qwest's performance data reporting in light of the

10 With respect to the orders labeled as “inconclusive,” Covad started randomly at line item 6 and then
checked the next ten orders. For those ten orders, Covad’ s underlying documentation matched exactly its
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enormous percentage of orders on which Liberty opined that the data was inconclusive.
For line shared loops, the parties agreed upon only 1.5% of the orders for May, 13% of
the orders in June, and 23.5% of the ordersin July. Liberty agreed that this extraordinary
discrepancy between the parties raised a “red flag.” From Covad's perspective, that red
flag completely undercuts Liberty’s ability to render any concluson a al as to the
accuracy of Qwest’s OP-4 reporting.

Moreover, as with PO-5, the OP-4 caculation for Covad's line shared loops was
dominated by a finding that the information on the orders was “inconclusve’ -- 36% of
the orders in May were inconclusve, 22% were inconclusve in June, and a whopping
44% were inconclusve in July. Further undermining the vdidity of Liberty’s finding of
materiad accuracy is the fact that Liberty was able to conclude that there was no evidence
that Qwest treeted the order incorrectly on 49% of the orders, in other words, through
negative inference, Liberty concluded on only 49% of the orders tha Qwest affirmatively
treated the order correctly. Tdlingly, Liberty’s concluson dso suggests that Qwest did
not treat an order correctly 51% of the time. With potertidly haf of Covad's orders
being treated incorrectly, it was impossble for Liberty to render a concluson tha
Qwet’'s performance data reporting was maeridly accurate in light of the evidence
beforeit.

For unbundled loops, the parties agreed upon only 25% of the orders for May,
3% of the orders in June, and 30% of the orders in July. Liberty agreed that this
extraordinary discrepancy between the parties raised a “red flag.” From Covad's
perspective, that red flag completely undercuts Liberty’s ability to render any conclusion

at all asto the accuracy of Qwest’s OP-4 reporting.

electronic data.



Smilar to the line shared loops, the OP-4 cdculation for Covad's unbundled
loops was dominated by a finding that the information on the orders was “inconclusve’
-- on average, 20% of the Covad orders were deemed inconclusive. Further undermining
the vaidity of Liberty’s finding of materid accuracy is the fact tha Liberty was able to
conclude that there was no evidence that Qwest trested the order incorrectly on 50% of
the orders, in other words, through negative inference, Liberty concluded on only 50% of
the orders tha Qwest dffirmatively trested the order correctly.  Tdlingly, Liberty’'s
concluson aso suggests that Qwest did not treat an order correctly 50% of the time.
With potentiadly haf of orders being trested incorrectly, it was impossible for Liberty to
render a concluson that Qwest’s performance deata reporting was materialy accurate in
light of the evidence beforeit.

ii. The Colorado Report

Liberty's Data Reconciliation Report for Colorado first pointed out in the section
relaing to the Covad data reconciliation that there are “severd problems’ with Qwest's
data reporting processes, including:

(2) improperly including its own retail voice orderswith Covad's
wholesale line shared |oop orders thus increasing by at least 5% the
number of orders reported (thereby inflating performance results);
(2) improperly double-counting up to 22% of Covad's 2-wire non
loaded loop orders in consecutive months (agan inflating
performance results);

(3) improperly excluding up to 70% of the line shared orders Covad
included in the denominator when caculating the OP-4 results
because of faults in the Qwest data environment; and

(4) improperly excluding up to 66.67% of Covad's line shared and
non-loaded loop orders that Covad included in the denominator

when caculating PO-5 because of faultsin the Qwest data
environment. See also Exhibit 4 (CO trans.), p. 11.
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Because of ther numerosty and impact, Libety concluded that these errors
“dgnificantly affected” Qwest’ s reported data performance results. See Exhibit 3, p. 4.

Setting asde the materid errors that dominate Qwest's reported performance
data, the Liberty Report dso amply demondrates that Qwest has not met its burden of
proof of showing that its commercid performance is acceptable, as reflected by reliable
peformance daa. More paticularly, Qwest was able to affirmatively prove that its
treatment of Covad's nontloaded loops for purposes of OP-4 reporting was correct in
only 61% of the orders sampled. Even more egregioudy, Qwest's performance reporting
was dfirmaively incorrect on 31% of the orders.  Findly, 8% of the orders were
inconclusve or in direct conflict snce the underlying documentation of both parties
supported their respective positions.

The unrdiability and inaccuracy of Qwest’'s reported performance only increases
when turning to OP-4 for line shared loops. Qwest was able to affirmatively prove that its
treatment of Covad's line shared loops for purposes of OP-4 reporting was correct in only
55% of the orders sampled. Even more egregioudy, Qwest’s performance reporting was
incorrect on 26% of the orders. Findly, 19% of the orders were inconclusive or in direct
conflict snce the underlying documentation of both parties supported their respective
positions.

Qwest’s reported performance data continues to deteriorate when looking at the
PO-5 reaults. Qwest was able to affirmatively prove that its treatment of Covad's orders
for purposes of PO-5 reporting was correct in only 44% of the orders sampled. Even

more egregioudy, Qwest's performance reporting was incorrect on 38% of the orders.
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Findly, 18% of the orders were inconclusve or in direct conflict snce the underlying
documentation of both parties supported their respective positions.

It is beyond dispute that Qwest has faled to meet its burden of proof in light of
Liberty’s concluson that Qwest affirmatively treated a leest 26% (and up to amogt
40%) of Covad's orders incorrectly. Further compounding the inaccuracy of Qwest’'s
reported performance data is the sgnificant percentage of orders on which Liberty could
not render a concluson because of the direct conflict between the parties data Liberty
concluded that, on average, 15% of the Covad orders could not be reconciled since the
documentation provided by both parties supported their respective postions. Thus, there
is an automatic 15% margin of error built into Qwest’s reported performance data that is
smply unacceptable. Because the parties have agree in the ROC to a number of fixed
percentage benchmarks (i.e., OP-4 is 90% for 2 wire norntloaded loops and 95% for line
shared loops), the Commisson may not deem acceptable Qwest’s reported performance
data that would permit Qwest to deviate by as much as 15% from an agreed upon
standard but yet appear to be in compliance due to reporting inaccuracies.

iii. The Washington Report.

The most notable thing about Liberty’'s Washington Report is the remarkable
dearth of detall and andyss in the document. Of even grester concern is the fact that
Liberty deliberately masked what Qwest’s true performance is.  Specificdly, Liberty
dates that 53% of the line shared orders fell into three categories (1) Covad did not prove
Qwedt’s treatment was incorrect, (2) Qwest correctly treated an order; or (3) the parties
information conflicted.  Depending on how these categories bresk down by percentage,

however, radicdly different pictures of Qwest's performance will result. For example,
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assume that Qwest affirmatively proved that it correctly trested an order only 1% of the
time. This Commisson thus would be faced with data in which there was evidence that
Qwest correctly treated Covad's line shared orders correctly for purposes of OP-4 only
25% of the time (the 24% of the orders on which the parties agreed plus the 1% Qwest
proved it treated correctly). Conversdly, if Qwest proved it treasted orders correctly 52%
of the time, then the data would show that Qwest treated orders correctly 76% of the time
(the 24% of the orders on which the percents agreed plus the 52%). By failing to provide
this kind of detalled, yet highly rdevant and materid breskdown, Liberty did a great
disservice to Qwest, CLECs and this Commisson as they grapple with the issue of
whether Qwest’sdataisreligble.

Sdting adde that issue, however, and the serious ramifications that flow from
Liberty’s decison to muddy the Commisson’'s anadyss, much like the Colorado Report,
Liberty’s concluson that Qwedt's peformance data is not materidly inaccurate is
unreasonable and is without any rational basis. More particularly, Qwest was able to
affirmatively prove that its trestment of Covad's orders for purposes of OP-4 line shared
loop reporting was correct in, at most 77% of the orders sampled. Even more
egregioudy, Qwest's performance reporting for Covad's line shared loops for OP-4 was
afirmaivey incorrect on at least 23% of the orders.

The unrdiability and inaccuracy of Qwest's reported performance dso exists
when looking a OP-4 for unbundled loops. Qwest was able to affirmatively prove that its
treatment of Covad's line shared loops for purposes of OP-4 reporting was incorrect on

at least 4% of the orders, and very likely many more.
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Qwest’s reported performance data continues to deteriorate when looking at the
PO-5 reaults. Qwest was able to affirmatively prove that its treetment of Covad's orders
for purposes of PO-5 reporting was correct in, at most 72% of the orders sampled. Even
more egregioudy, Qwest's performance reporting was incorrect on at least 28% of the
orders.

It is beyond dispute that Qwest has faled to meet its burden of proof in light of
Liberty’'s concluson that Qwes affirmativey treated a maeridly dgnificant percentage
of Covad's orders incorrectly. Further compounding the inaccuracy of Qwest's reported
performance data is the dgnificant percentage of orders on which Liberty could not
render a concluson because of the direct conflict between the parties data  Thus, there
is an automatic margin of error built into Qwest’s reported performance data that is
samply unacceptable. Because the parties have agree in the ROC to a number of fixed
percentage benchmarks (i.e., OP-4 is 90% for 2 wire non-loaded loops and 95% for line
shared loops), the Commisson may not deem acceptable Qwest’s reported performance
data that would permit Qwest to deviate by any amount from an agreed upon standard but
yet gppear to be in compliance due to reporting inaccuracies.

In conclusion, no weight may be given to Qwest’s data nor may the Commission
assume that Qwest’ sdatais“more valid’ than Covad'sdata. To the contrary, Qwest
bears the burden of proof asto al components of its Section 271 case. Becauseit has
failed to meet that burden of proof, the Commission cannot currently approve Qwest’'s
gpplication for Section 271 relief.

C. Additional Problemswith Qwest’s Data
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Erronecus State Reporting.  Qwest’'s data is suspect because it is smply

inaccurate.  For example, Qwest reports fairly dgnificant preorder activity for Covad in
the states of Nebraska, North Dakota and South Dakota even though Covad has neither
entered those markets nor even undertaken the first step (collocating a a centrd office) in
any of those states. See Exhibit 8.

Unbundled and Conditioned Loop Reporting. Of critical concern to Covad is the

method by which Qwest atificdly is improving its 2 wire nontloaded, ISDN and
conditioned loop performance for purposes of OP-3 (ingdlation commitments met) and
OP-4 (average inddlation interval). More paticulaly, Covad discovered thd,
according to the Washington Covad-specific PID Report Covad's unbundled loop order
volume (2 wire nonloaded and ISDN loops) plummeted precipitoudy beginning in
September 2001, and dropped to near zero levels in the most recent month reported
(January 2002).1! See Exhibit 9 pp. 30-31, 33, 38. At the same time that its non-loaded
and ISDN loop order volume dropped, however, hundreds of Covad orders began
showing up on a monthly basis in the OP-3 and OP-4 conditioned loop submeasures. Id.,
p. 32, 34 and 39. Tdlingly, this is not mere coincidence; during the March 7, 2002 ROC
TAG cdl, Qwest admitted that there was an issue with its unbundled loop reporting in
that loops that did not requiring conditioning nonethdess were being counted in the
conditioned loop category.

By diminating amog al of Covad's order volume from product categories in
which the benchmark is six days to a product category in which the benchmark is over

ten busness days longer, a 16.5 days, Qwest atificidly and improperly improves its OP-

1 According to Covad’s data, attached hereto asExhibit 10, its order volume has remained constant for
unbundled loops since September 2001 and, in fact, has remained level in the last three months.
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3 and OP-4 peformance reporting under al three measures. Making matters worse,
because Qwest undertook a bulk deloading project for the centra offices from which the
bulk of Covad's lines in service in this State are provided, conditioning rarely should
have been required thus giving Qwest hundreds of “easy makes’ every month for Covad
loop orders.  Thus, in light of the sgnificant errors in Qwest’'s reported OP-3 and OP-4
unbundled loop performance data, the Commission should regject that data and find that
Qwes has faled to prove that its unbundled loop commercid peformance satisfies its
obligations under Section 271.

Line Shaiing Peformance. Qwedt’s line sharing performance casts into doubt

Qwes's commitment to competition in this date. To provide some context, it is clear
tha Qwest currently redly only has one competitor in the DSL market -- Covad.
Compare Exhibits 9, pp. 27, 29, 35 and 37 and 11, pp. 167-169.. Perhaps unableto resist
its monopaligic tendencies now tha only one compstitor is left standing, Qwest is not
providing CLECs — and particularly Covad — with a meaningful opportunity to compete.

On the provisoning side, Qwest did not meet the benchmark in one of the two
months reported for OP-3A and faled to meet the benchmark in either month reported for
OP-4A. Exhibit 11, p. 167. The same performance was provided for Covad specificaly.
See Exhibit 9, p. 27 and 35.

Line sharing mainterance and repair is equaly problematic for Qwest’s bid to

ganinterL ATA rdlief.'? For instance:

12 For some reason, Qwest chose not to provide Covad with any information as to whether it performed at
parity when acting upon line sharing troubl e tickets opened by Covad in the Covad-specific PID Report.
Thus, Covad cannot determine whether Qwest is providing even poorer service with respect to Covad
specifically when repairing line shared loops.

19



MR-4C. Qwest faled to perform a parity in the most recent month
reported and in four of the seven months reported. Exhibit 11, p.
177.

MR-6A. Qwes faled to perform a parity in one of the three most
recent months reported. Id., p. 173.

MR-6C. Qwes faled to peform a parity in two of the four most
recent months reported. Id., p. 177.

MR 7A. Line shared loops have an inordinately high percentage of
repeat troubles, ranging from 21% to as high as 50% in the most
recent four months reported. Id., pp. 174. Covad likewise
experiences an extraordinarily high percentage of loops on which
there were repeat troubles. See Exhibit 9, p. 80

MR 7B. 50% to 75% of line shared loops experienced a repeat
trouble in November and December 2001 respectively.  Exhibit 11,
p. 176.

MR-7C. Line shared loops had chronic repeat trouble rates, ranging
from a low of 15.79% of orders experiencing a repeat trouble to
amost 48% of orders experiencing a repesat trouble. 1d., p. 178.
Covad likewise experience an extreordinarily high percentage of
loops on which there were repest troubles. See Exhibit 9, p. 82.

MR-8. Qwest faled to peform at parity in the most recent nonth

reported and in three of the seven most recent months reported.
Exhibit 11, p. 179.

The Liberty Observations and Exceptions

Exhibit 4, p. 30.

auditing practice.”

As s forth more fully in Covad's redlined comments on the Washington data
reconciliation report, see Exhibit 5 Covad disagrees with Liberty’s decison to close most
of the Observations and Exceptions on the basis of smple assertion and code review. As
Liberty conceded in the Colorado workshops on performance data, good auditing practice

is not to rey on smple assertion, but to actudly investigate whether a fix is in place. See
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Liberty, however, did not comply with this sef-described *good

Specifically, as Liberty made clear, it closed Observations 1026,



1027, 1029 and 1030 without ever reviewing Qwest’'s proposed code fixes or OSS
updates against actua commercid data.  Exhibit 4, p. 75-77, 79, 83, and 87-88.2 Thus,
Liberty never took the time to confirm whether the code fix would actudly do what
Qwest opined it would do or that such code changes would not impact other elements or
components of Qwest’ s performance reporting data.

Liberty’s decison to ignore this find dep in its andyds is particulaly egregious
in light of the facts that (1) Liberty did not uncover the data problems identified in the
reconciliation Observations and Exceptions in its initid “code audit” of the PIDs and thus
can have no assurance that an audit of “fixed code” will correct the errors uncovered; and
(2 Liberty was fully aware of the fact that code changes can and have impacted the
accuracy of other areas of Qwedt’s reported performance data.  Exhibit 4, p. 75-76; and,
further, that the error leading to Observation 1029 (“CLEC unknown”) was caused by a
different code changeffix. 1d.; see also pp. 84-85 (Q: ... coding or progranming
changes created another set of problems? A: That's right.”). Indeed, with respect to
point (2), Liberty admitted that it was entirdy possble that the code changes
implemented by Qwest as a rexult of erors uncovered by Liberty during the
reconciliation could have unintended consequences that creste other errors in Qwest's
reported performance. Ultimately, Liberty passed the buck on peforming a complete
reconciliation on peformance daa, suggesting indead that observations closed on the
basis of some supposed code fix be listed as “candidates’ for ongoing audit work. 1d.,

pp. 77-78.

13 Covad also notes that Qwest’ s supposed code fix for Observation 1026 could not correct the data prior to
July 2001. Thus, al PIDsimpacted by the error identified in Observation 1026 remain inaccurate for the
performance reported prior to July 2001. Exhibit 4, pp. 37-38.
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Liberty’s decison to close other Os and Es on the bads of additiona training
provided by Qwest is equdly problematic. More particularly, in Observation 3086,
KPMG expressed the opinion that the process and/or training utilized by
Qwest to ensure that orders are provisoned correctly is suspect given Qwest’'s heavy
reliance on additiona training to correct problems detected by KPMG or HP. Rather
than heed the opinion of the third party tester, Liberty blithely assumed, without bass
and, indeed, contrary to the opinion of the third party teder, tha in this ingdance
additiond traning was aufficient. Of course, Liberty never confirmed whether that
training took place or if it was efficacious.

E. Responseto Supplemental Direct Testimony of Michad Williams

By and large, the purpose of the Williams Supplementa Direct Testimony on line
sharing is to create the suggestion that Qwest is unfairly being hed to a POTS parity
dandard rather than parity with Qwest DSL when looking at the repair and maintenance
of CLEC line shared loops. See Williams Supplementa Direct Testimony at pp. 71-74.
This argument, however, is the height of disngenuousness. It was Qwest — and no one
else — that proposed that the standard for the line sharing M&R PIDs be parity with BUS
and RES POTS. See Exhibits 12 and 13 attached hereto. In fact, Qwest origindly
proposed a parity with Qwest DSL standard lut then subsequently decided that the POTS
parity standard was more accurate. Thus, Qwest made the decision to sdlect that standard
and cannot now digance itsdf from its decison smply because its performance is no
longer up to snuff. The Commisson $would not accept Qwest’s explanations for why it is

not performing a parity when Qwest itsdf, in reliance on amog two years worth of line



sharing data (CLECs and its own), made the informed decision to propose and agree to an
M&R PID parity standard of RES and BUS POTS.
[11.  CONCLUSON

Qwest bears the burden of proof as to al components of its Section 271 case.
Because, as set forth more fully above, it has falled to meet that burden of proof, the
Commission should find that Qwest has not satisfied its obligation under Section 271.
Dated this 21t day of March, 2002

Respectfully submitted,

COVAD COMMUNICATIONS COMPANY

By:

K. Megan Doberneck

Senior Counsdl

7901 Lowry Boulevard
Denver, CO 80230
720-208-3636

720-208-3350 (facsimile)
e-mal: mdoberne@covad.com
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CERTIFICATE OF SERVICE

| hereby certify that | served atrue and correct copy of the foregoing on the following:
(Please see attached service list)

By the following indicated method or methods:

O

by faxing full, true, and correct copies thereof to the atorneys at the fax numbers
shown above, which are the last-known fax numbers for the attorneys offices, on
the date sat forth below. The receiving fax machines were operating at the time of
sarvice and the transmissions were properly completed, according to the attached
confirmation reports.

by mailing full, true, and correct copies thereof in seded, first-class postage-
prepaid envelopes, addressed to the attorneys as shown above, the last-known
office addresses of the attorneys, and deposited with the United States Postal
Service a Sesttle, Washington, on the date set forth below.

by sending full, true and correct copies thereof via over night courier in seded,
prepaid envelopes, addressed to the attorneys as shown above, the last-known
office addresses of the attorneys, on the date set forth below.

by causing full, true and correct copies thereof to be hand-deliver ed to the
attorneys at the attorneys last-known office addresses listed above on the date set
forth below.

By e-mailing to the e-mail addresses as noted on attached service list

DATED this 21t day of March, 2002.
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DOCKET NO. UT-003022

Lisa Anderl*

Qwest

1600 7" Avenue, Rm. 3206
Seattle, WA 98101

PH: (206) 345-1574

FX: (206) 343-4040

e-mdl: landerl @gwest.com

Robert E. Cattanach*

Dorsey & Whitney, LLP

Pillsbury Center South

220 South Sixth Street

Minnespolis, MN 55402

PH: (612) 340-2873

FX: (612) 340-2807

e-mall: cattanach.robert@dorseylaw.com

K. Megan Doberneck*

Covad Communications Company
7901 Lowry Boulevard

Denver, CO 80230

PH: (720) 208-3636

FX: (720) 208-3256

e-mail: mdoberne@covad.com

Miche Singer Nelson

WorldCom, Inc.

707 17" Street, Suite 4200

Denver, CO 80202

PH: (303) 390-6106

FX: (303) 390-6333

e-mail: michd.snger_nelson@wcom.com
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e-mail: ddahlers@eschelon.com

Arthur A. Butler*

Ater Wynne

5450 Two Union Square
601 Union Street

Seettle, WA 98101-2327
PH: (206) 623-4711

FX: (206) 467-8406

e-mal: aab@aterwynne.com

Eric S. Heath*

Sprint

MS: NVLSVB0207

330 S. Vdley View Blvd.
LasVegas, NV 89107

PH: (702) 244-6541

FX: (702) 244-7380

e-mdl: eic.sheath@mall.sprint.com

Gregory J. Kopta*

Davis Wright Tremaine

2600 Century Square, 1501 Fourth Avenue
Sesttle, WA 98101-1688

PH: (206) 622-3150

FX: (206) 628-7699

e-mal: gregK opta@dwt.com
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AT&T Law Department Assgant Attorney Generd

1875 Lawrence S., Suite 1500 Attorney Generd’s Office

Denver, CO 80202 1400 South Evergreen Park Dr., SW
PH: (303) 298-6508 P. O. Box 40128

FX: (303) 298-6301 Olympia, WA 98504-0128

e-mal: mbtribby @att.com PH: (360) 664-1192

FX: (360) 586-5522
e-mal: ssmith@wutc.wa.gov

Robert Cromwell* Martha Allbright

Assgant Attorney Generd Mpower Communications Corp.
Public Counsdl 5711 So. Benton Cr.

900 4" Avenue, Suite 2000 Littleton, CO 80123

Sesttle, WA 98164 PH: (716) 218-6556

PH: (206) 389-2055 FX: (716) 218-0165

FX: (206) 389-2058 e-mail: mdlbright@mpowercom.com

e-mdl: robertcl@atg.wa.qov

Micheel B. Hazzard

Keley Drye & Warren, LLP
Representing Z- Tl Communications
1200 19" Street, NW, FI. 5
Washington, D.C. 20036

PH: (703) 918-2316

FX: (703) 918-2450

e-mall: mhazzard@keleydrye.com
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