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Ms. Carole Washburn, Executive Secretary
Washington Utilities & Transportation Committee
1300 Evergrecn Park Drive, SW

Olympia, WA 98504

Re:  Docket No. UT-043013 —
Dear Ms. Washbum;

Enclosed please find for filing Verizon's Response to Joint CLEC Motion, and the accompanying
Declaration of David Valdez. Please note that these documents are confidential pursuant to
WAC 480-07-160. This is because these documents contain valuable commercial information,
including trade secrets or confidential marketing, costs or financial information, or customer-
specific usage and network configuration and design information. The non-redacted versions of
these documents are included in the hard copy of this letter.

If you have any questions or concerus, please do not hesitate to call.
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In the Matter of the Petition for
Arbitration of an Amendment for

Interconnection Agreements of Docket No. U'I‘—O43013

VERIZON NORTHWEST INC.

with VERIZON’S RESPONSE TO
JOINT CLEC MOTION

COMPETITIVE LOCAL EXCHANGE

CARRIERS AND COMMERCIAL REDACTED VERSION

MOBILE RADIO SERVICE

PROVIDERS IN WASHINGTON

Pursuant to 47 U.S.C. Section 252(b),
And the Triennial Review QOrder

Verizon Northwest Inc. (“Verizon™) hereby responds to the motion filed on May 20,
2004, by Eséhelon Telecom of Washington, Inc. (“Eschelon™), Integra Telecom of
Washington, Inc. (“Integra™), Pac-West Telecomm, [nc. (“Pac-West”), Time Warner
Telecom of Washington, LLC (“Time Wamer"), and XO Washington, Inc. (*XO7),
collectively the “Joint CLECs.” The Joint CLECs seek an order unlawfuily abrogating
existing interconnection agreements by requiring Verizon to provide access to UNEs at
TELRIC rates, even where not required under the terms of those agreements, pending
resolution by the Federal Communications Coramission (“FCC”) or this Commission of
certain legal issues that will arise following the issuance of the D.C. Circuit’s mandate m

United States Telecom Ass’nv. FCC, 359 F.3d 554 (D.C. Cir. 2004) (“USTA II"),

As an initial matter, the Joint CLECs’ claim that they and their current customers will
suffer a “devastating impact™ without issuance of such an order is plainly false. Joint

CLEC Mot. 4. In fact, despite their unsupported assertions, each of the Joint CLECs
currently obtains from Verizon no or virtually no UNE-P arrangements, high-capacity

VERIZON’S RESPONSE TO
JOINT CLEC MOTION
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UNE loops and transport, or UNE dark fiber. See Declaration of David Valdez (Attach.
1). The immediate elimination of these UNEs, therefore, could imposc no material harm
to these CLECs or their existing customers. But v\'/erizon has made clear thar it will
continue to provide existing services to CLECs either on a resale basis under § 251(c}(4)
or pursuant to commercial agreements. And, moreover, Verizon will provide these
CLECs with 90 days’ notice, from the issuance of the D.C. Circuit’s mandate, before
transitioning the Joint CLECs® de minimis base of existing customers and will continue
accepting orders for new service during those 90 days. Thus, Verizon will not cause any

disruption to local service to CLECs’ end users when the mandate is issued.

In addition, although the Joint CLECs style their motion as one to preserve the “status
quo,” what the CLECs actually seek is to change the status quo — and, therefore, seek
relief beyond that provided by Order No. 4 in this proceeding — by asking this
Commission to relieve them from the terms of interconnection agfeements that they
signed and this Commission approved. Verizon is committed to maintaining the frue
slatus quo — adhering to federal law and existing, applicable nights and obligations under
interconnection agreements, which include Verizon’s right to cease providing unbundled
access to the network elements affected by the D.C. Circuit’s decision vacating certain of
the UNE rules promulgated in the Triennial Review Order" and to transition CLECs to
alternatives to those UNEs. This Commission has no authority to issue any order
preventing Verizon from complying with the terms of its agreements or purporting to
impose unbundling requirements in the absence of a v;cxlid finding of impairment by the

FCC that is consistent with federal law. The Joint CLECs’ motion should bé denied.

! Report and Order and Order on Remand and Further Notice of Proposed Rulemalting, Review of
the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Red 16978
(2003) (“Triennial Review Order”).
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ARGUMENT
In the Triennial Review Order, the FCC promulgated new unbundling regulations to
replace the regulations that the D.C. Circuit vacated in United States Telecom Ass'n v.
FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA I'). See Triennial Review Order § 7035
(finding that, as a result of UST A I, the prior rules “no longer exist”). Most, if not all, of
Verizon’s interconnection agreements in Washington expressly permit Verizon, either
immediately or after a specified notice period, to discontinue UNEs that it is no longer
legally required to provide. Nonetheless, on February 26, 2004, Verizon filed a petition
initiating this consolidated arbitration proceeding to amend all of its existing agreements
so that they would contain uniform language expressly reflecting rules established in the
Triennial Review Order, including those rules that impose ncw obligations on Verizon.
That amendment was also intended to clarify the consequences of any subsequent legal

developments during the course of federal court review of the FCC’s decision.

On March 2, 2004, the D.C. Circuit issued its decision in USTA II. The D.C. Circuit
affirmed the FCC’s decision in substantial part and rejected virtually every challenge the
CLECs raised. The D.C. Circuit also vacated certain of the FCC’s determinations:
specifically, its rules requiring incumbents to unbundle, under 47 U.S.C. § 251(c)(3),
mass markel circuit switching, high-capacity loops and transport, and dark fiber. See

USTA I, 359 F.3d at 568, 594.> The D.C. Circuit stayed the vacatur of those rules for 60

2 The Joint CLECs asscrt that the D.C. Circuit left intact the FCC’s rules requiring unbundling of
high-capacity loops. See Joint CLEC Mot. at 2 n.3. Burt the D.C, Circuit made clear that it was vacating al/
of the FCC's attempts to delegatc impairment determinations to the states, see USTA If, 359 F.3d at 568,
and the FCC made such a delegation in the context of both high-capacity loops and transport, see Triennial
Review Order 19 328, 394, Moreover, the D.C. Circuit made clear that it was using the term “ransport™ to
refer to “ransmission facilities dedicated to a single customer” — that is, what the FCC defines as “loops™
~-- as well as to [zcilities dedicated to a “carrier.” USTA /T, 359 F.3d at573; 47 CF.R. § 51.319(a)
(defining “loop™). The D.C. Circuit's reatment of high-capacity loaps and transport was consistent with
the manncr in which the ILECs briefed the issue, by addressing both simultaneously. And the two
substantive flaws the D.C. Circuit identified with tespect to the FCC’s analysis of high-capacity facilities
— considering impairment on a route-specific basis and the failure to consider the availability of special
access, see USTA IT, 359 F.3d at 575, 577 — apply equally to the FCC's determinations as to both loops
and rransport, see Triennial Review Order 1 102, 332, 341, 401, 407.

VERIZON’S RESPONSE TO
JOINT CLEC MOTION ,
REDACTED VERSION 3
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days and later extended that stay for another 45 days, so that its mandate is now
scheduled to issue on June 15, 2004. See USTA II, 359 F.3d at 595; Order, USTA 11, Nos.
00-1012 et al (D.C. Cir. Apr. 13, 2004). On March 19, 2004, Verizon submitted an -
updated TRO Amendment, revised to accouut for the possibility that the D.C. Circuit’s
mandate would take effect, as well as other potential developments resulting from further

judictal review of the Triennial Review Order

6 On May 7, 2004, Verizon requested a temporary abeyance of this proceeding, which the
Hearing Examiner granted on May 21, 2004. See Order No. 4, Docket No. UT-043013
(Wash. UTC May 21, 2004). The Hearing Examiner made clear that, pending the
amendment of existing agreements, Verizon must “continu[c] to offer UNEs consistent

with [the terms of] those agreements.” Order No. 4, { 18.

7 The Joint CLECs, however, seek to require Verizon to continue offering certain network
elements — mass market circuit switching, high capacity loops and transport, and dark
fiber — as UNEs notwithstanding the terms of their existing agreements. That is, they
seek a change to the status quo and relief in addition to that provided in Order No. 4.
Specifically, they request a ruling that Verizon must continue providing these elements as
UNEs “until final federal unbundling rules are in place or until the Commission can
undertake a generic proceeding to determine the impact of the D.C. Circuit’s decision.”

Joint CLEC Mot. at 8.

? For this rcason, the Joint CLECs’ statcmncnt that Verizon might “seek{] to require CLECs to
amend their existing interconnection agrcements” to reflect the consequences of USTA I is puzzling. Soint
CLEC Mot. § 6. That is precisely what Verizon’s updated TRO Amendment is designed to do. It is also
whart the FCC held that the CLECs must engage in good faith negotiations to accomplish. See Triennial
Review Order 9 706. Of course, as discussed herein, most, if not all, of Verizon’s interconnection
agreements in Washington expressly pernit Verizon to discontinue UNEs that it is no longer legally
required to provide, either immediately or after a specified notice period. Verizon does not waive such
rights under cxisting agreements.

VERIZON’S RESPONSE TO

JOINT CLEC MOTION
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That request must be rejected. First, the Joint CLECs seek rights that are contrary to the
terms of their interconnection agreements. Having voluntarily signed agreements, which
this Commission approved, that expressly entitle Verizon to cease providing access to
UNE:s in the event of a decision vacating a federal unbundling rule, these CLECs have no
legitimate grounds for complaint. Second, this Commission has no authotity — under
federal or state law — to modify the terms of these “binding” agreements that it has
already approved. Nor can the Commission purport to do so under the guise of
“interpreting” those agreements. Indeed, the Ninth Circuit has made clear that a state
commission violates federal law when it engages in the type of generic “interpretation” of
interconnection agreements that the Joint CLECs request. Third, the Coramission has no
authority — again, under federal or state law — to require unbundling in the absence of 2
valid finding of irapairment by the FCC that is consistent with federal law. The D.C.
Circuit held that a finding of impairment by the FCC is a necessary precondition to any
requirement that Verizon provide a UNE. Unless and until the FCC makes such a
finding, any Commission decision requiring unbundling — let alone re-imposing the
statewide unbundling requirements that the D.C. Circuit vacated — would be contrary to

federal law and preempted.

Under the Terms of the Agreements, the D.C. Circuit’s Vacatur Is Self-Effecting

It is telling that the Joint CLECs do not cite the change-of-law provisions of any of their
existing agreements.* Those provisions expressly permit Verizon, at a minimum, to

cease providing, as UNEs, mass market circuit switching, high-capacity loops and

% The Joint CLECs, however, make reference to obligations supposcdly imposed under Verizon's
SGAT. See Joint CLEC Mot. 15, As this Commission is aware, Verizon does not have an cffective SGAT
in Washington. Sec Development of Universal Terms and Conditions for Interconnection and Network
Elements to be Provided by Verizon Northwest Inc., Docket No. UT-011219.
VERIZON’S RESPONSE TO
JOINT CLEC MOTION
REDACTED VERSION 5
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transport, and dark fiber, either immediately upon the issuance of the D.C. Circuit’s

mandate or shortly thereafter.’ Those agreements provide, in pertinent part:

a X0: “if Verizon provides a UNE or Combination to {XO]}, and . . .
acourt . . . determines . . . that Verizon is not required by
Applicable Law to provide such UNE or Combination, Verizon
may terminate its provision of such UNE or Combination.”

b. Integra: “[Verizon] and [Integra] agree that the terms and
conditions of this Agreement were composed in order to effectuate
the legal requirements in effect at the time the Agreement was
produced. Any modifications to those requirements will be
deemed to auromatically supersede any terms and conditions of
this Agreement. . . . In the event [Venzon] is permitted . . . to
discontinue any Unbundled Network Element . . ., [Verizon] shall
provide [Integra] 30 days advance written notice of such
discontinuance.”’

c. Eschelon: “The terms and conditions of this Agreement were
composed in order to effectuate the legal requirements in effect at
the time this Agreement was produced, and shall be subject to any
and all . .. judicial decisions. . . that subsequently may be
prescribed by any federal . . . authority having appropriate
jurisdiction. Except as otherwise cxpressly provided herein, such
subsequently prescribed . . . judicial decisions . . . will be deemed
to automatically supersede any conflicting terms and conditions of
this Agreement."8

d. Time Wamer and Pac-West: “[T]he termas and conditions of this
Agreement were composed in order to effectuate the legal
requirements in effect at the time the Agreement was produccd.
Any modifications to those requirements that subsequently may be
prescribed by final and effective action of any federal . . .

¥ Because the FCC's attempts to expand unbundling beyond the reach of the statute have now been
struck down by the federal courts three times, there have never been lawful § 251 unbundling rules binding
the ILECs and obligating them to provide local mass market switching, high-capacity loops and transport,
and dark fiber as UNEs. Accordingly, upon issuance of the mandate, there will not be a “change of law™ 10
eliminate previously lawful rules requiring provision of UNEs, but merely an affirmation that there have
never been lawful UNEs rules to chunge. Verizon docs not waive this argument by ¢hoosing to follow the
administative pracesses sét forth in its interconnection agrecment that apply to actual changes in law.

¢ XO Agreement, Nctwork Elements Attach. § 1.5 (emphasis added).
! Integra Agreement §§ 32.1, 32.2 (emphases added).
¥ Eschelon Agrcement Art If, § 1.2 (emphasis added).

VERIZON’S RESPONSE TO
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governmental authority will be deemed to automatically supersede
any terms and conditions of this Agreement.”

Although the Joint CLECs complain (4 6) that Verizon might “act unilaterally” once the
D.C. Circuit’s mandate is issued, this is simply wrong: Verizon would be acting pursuant
to terms to which both parties agreed, in interconnection agreements this Commission
approved. For example, XO voluatarily agrecd to be bound by a provision stating that
Verizon “may terminate” provision of a UNE once “a court . . . determines . . . that
Verizon is not required” to provide that UNE. And Integra, Eschelon, Time Warner, and
Pac-West all opted in to agreements providing that a decision of a federal court
eliminating an FCC-established unbundling obligation would “automatically supercede”

contrary provisions of the agreement. '’

Each of the Joint CLECs voluntarily opted in to its existing agreement. Although they
may now wish they had exercised their rights under 47 U.S.C. § 252 to negotiate and
atbitrate their own agreement, their current dissatisfaction with the agreements they
selected provides no basis for relieving them of the consequences of the choices they

made.

The Commission Has No Authority To Modify the Terms of Binding Aerecments

Under federal law, an interconnection agreement, once approved, is “binding.” 47 U.S.C.

§ 252(a). This Commission has no authority to override the terms of any interconnection

? Time Wamer Agrcement § 32 (emphasis added); Pac-West Agrecment § 32 (eruphasis added).

¥ Oncc the D.C. Circuit’s mandate issucs, USTA I will be a “final and effective action of any
federal . . . govermumental authority” for purposes of the Time Warner and Pac-West Agrccments. Those
agreements cannot be read o require USTA II to become final and non-appealable before the change-of-
law provision is triggered. As the FCC recognized, some “change of law provision[s] provide[] for
interconnection agreement modification pursuant to *. . . final and unappealablc [judicial] orders.™
Triennial Review Order % 705. But that is not what these agreernents provide. Cf. id. § 705 (rejecting any
reading of change-of-law provisions “as being triggercd only after all appeals of this Otder become final
and unappealable™). And a court of appeals decision is “final and effective™ upon the issuance of the
mandatc, regardless of the possibility of further judicial review by the Supreme Coutt, See /n re Chambers
Development Co., Inc., 148 F.3d 214, 224 (3d Cir. 1998) (“The mandate of an appellate court establishes
the law binding further action in the litigation by another body subject to its authority.™).

VERIZON’S RESPONSE TO
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agreement by requiring Verizon to continue to provide access to UNEs in circumstances
where the parties’ interconnection agreements authorize Verizon to stop providing such

acccess,

Moreover, a state conumission decision purporting to interpret such an agreement that
“effectively changes [its] terms” “contravenes the Act’s mandate that interconnection
agreements have the binding force of law.” Pacific Bell v. Pac West Telecomm, Inc., 325
F.3d 1114, 1127 (9th Cir. 2003). Thus, this Commission cannot, despite the Joint
CLECs" request (Mot. | 5), resolve “generic{ally]” whether “existing [agreement]
provisions requiting Verizon to provide UNEs” will remain effective after the issuance of
the D.C. Circuit’s mandate. Indeed, the Ninth Circuit has directly rejected that
proposition, holding that a state commission that “promulgat[es] a generic order binding
oh existing interconnection agreements without reference to a specific agreement or
agreements,” “act{s] contrary to the [1996] Act’s requirement that interconnection
agreements are binding on the parties.” Pacific Bell, 325 F.3d a1 1125-26. As that coust
explained, “[t]o suggest that [a state commission] could interpret an agreement without
reference to the agreement at issue is inconsistent with [its] weighty responsibilities of

contract mnterpretation under § 252.” Id. at 1128.

Nor could the Commission rely on a four-year old condition in the Bell Arlantic/GTE
Merger Order'! to find that Verizon must continue to provide access to UNEs under FCC
regulations that were vacated more than fourteen months ago notwithstanding the
change-of-law provisions of its interconnection agreements. See Joint CLEC Mot. { 5.
As an initial matter, although the Joint CLECs’ argument about this merger condition is

incarrect, the Commission necd not rule on that claim here. The merger conditions

" Mcmorandum Opinion and Order, Application of GTE Corporation, Transferor, and Bell
Atlantic Corporation, Transferee, for Consent To Transfer Control, 15 FCC Red 14032 (2000) (“Bell
Atlantic/GTE Merger Order”).

VERIZON’S RESPONSE TO
JOINT CLEC MOTION
REDACTED VERSION 8
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reflect “commitments of Bell Atlantic and GTE” and are “express conditions of [the
FCC'’s) approval of the” merger. Bell Atlantic/GTE Merger Order 250 (emphasis
added). Not only was this Commission not a party to those conditions, but also
enforcement of the merger conditions is the FCC's responsibility, not this Commission’s.
The FCC made this clear, explaining that, “[i]f Bell Atlantic/GTE does not . . . perform
each of the conditions, . . . we must take action to ensure that the metger remains
beneficial to the public.” Id. § 256 (emphasis added). Other state commissions have
likewise recognized that interpretation and enforcement of the merger conditions is a
matter for the FCC. See, e.g., Examiner’s Report, Verizon Maine Petition for

Consolidated Arbitration, Docket No. 2004-135, at 10-11 (Me. PUC filed May 6, 2004).

Nonetheless, if the Commission addresses this issue, it should reject the CLECs’
interpretation of the merger condition, as did a Hearing Examiner in Rhode Island
(indeed, no state commission has accepted it). See Procedural Arbitration Decision,
Petition of Verizon Rhode Island, Docket No. 3588, at 14-15 (R.L. PUC Apr. 9, 2004); see
also Verizon Response to Molions to Dismiss, Docket No. UT-043013, at 12-17 (Wash.
UTC filed Apr. 27, 2004). Under its plain terms, Verizon's obligation to provide access
to UNEs pursuant to the rules promulgated in the UNE Remand Order'? and Line Sharing
Order'® ended as of “the date of a final, non-appealablc judicial decision providing that
th{ose] UNE(s] . . . {are] not required to be provided.” Bell Atlantic/GTE Merger Order
App. D, {39. The D.C. Circuit’s decision in USTA [, which took effect in February 2003

and became final and non-appealable on March 24, 2003, was just such a decision: as the

12 Third Report and Order and Fourth Further Notice of Proposed Rulemaking, /mplementation of
the Lacal Competition Provisions of the Telecommunications Act of 1996, 15 FCC Red 3696 (1999) (“UNE
Remand Qrder™), vacated and remanded, United States Telecomm. Ass'n v. FCC, 290 F. 3d 415 (D.C. Cir.
2002), cert. denied, 123 S. Ct. 1571 (2003).

13 Third Report and Qrder in CC Docket No, 98-147 and Fourth Report and Order in CC Docket
No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications Capability, 14 FCC
Red 20912, 17 158-160 (1999) (“Line Sharing Order”), vacated and remanded, United States Telecom
Ass'nv. FCC, 290 F.3d 415 (D.C. Cir. 2002), cert. denied, 123 S. Ct. 1571 (2003).

YERIZON’S RESPONSE TO
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FCC itself found, when USTA I became “final and no longer subject to further review . ..
the legal obligation [to provide UNEs] upon which the existing interconnection
agreements are based will no longer exist.” Triennial Review Order 1 705 (emphasis
added). In 2000, the Chief of the FCC’s Common Carrier Bureau reached precisely the
same interpretation of this very merger condition in analogous circumstances, finding that
a final and non-appealable court of appeals decision vacating and remanding the FCC’s
TELRIC rules would eliminate Verizon’s obligation under that condition to offer UNEs
at TELRIC prices. See Letter to Verizon from Dorothy T. Attwood, Chief, Common
Carrier Bureau, FCC, 15 FCC Red 18327 (2000).

The Commission Has No Authorty To Re-Impose the Vacated Unbundling Obligations

The Joint CLECS assert that the Commission can require Verizon, pursuant to state law,
to continue to provide mass market circuit switching, high-capacity loops and transport,
and dark fiber as UNEs after issuance of the D.C. Circuit’s mandate. See Joint CLEC
Mot. Y 5, 8-9 (citing RCW 80.36.140). Any such authority, however, has been
preempted by federal law and, in particular, by the D.C. Circuit’s decision in UST4 I1.

As an initial matter, courts of appeals have repeatedly found that the 1996 Act preempts
state commission attempts to impose unbundling obligations outside of the § 252 process
that Congress established. See, e.g., Wisconsin Bell, Inc. v. Bie, 340 F.3d 441, 443 (7th
Cir. 2003); Pac West, 325 F.3d at 1126-27; Verizon North Inc. v. Strand, 309 F.3d 935,
940 (6th Cir. 2002). In the face of existing, binding agreements that affirmatively
eliminate certain unbundling obligations once the USTA II mandate issues, the
Commission could not re-impose those unbundling requirements consistent with the

§ 252 process. And the Joint CLECs, in any event, provide no indication they are willing
to follow that process — instead, they seek an immediate order requiring unbundling
before either the FCC or the Commission has issued an order finding that unbundling is

required consistent with binding judicial interpretations of the 1996 Act.

YERIZON’S RESPONSE TO
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Such an order would violate not only the procedural requirements of the 1996 Act, but
also its substantive standards. As both the Supreme Court and the D.C. Circuit made
clear in vacating the FCC’s first two attempts to issu¢c UNE rules, Congress did not
require “blanket access to incumbents’ networks” or determine that “more unbundling is
better.” AT&T Corp. v. lowa Utils. Bd., 525 U.S. 366, 390 (1999); USTA 1, 290 F.3d at
429. Instead, those cases make clear that ““imnpairment’ [is] the touchstone” to any
requirement of unbundling. USTA I, 290 F.3d at 429. Therefore, under federal law, there
must be a valid finding of impairment under § 251(d)(2) before an incumbent may be
ordered to provide access to 2 network element as a UNE, at TELRIC rates. And in
USTA II, the D.C. Circuit held that this impairment determination must be made by the
FCC and that the authority cannot be exercised by state commisstons. See 345 F.3d at
565-68. Accordingly, in the absence of a lawful FCC finding of impairment, any state
comunission order requiring unbundling would be fundamentally inconsistent with federal

law by requiring unbundling whete the 1996 Act, by its terms, does not.

Nor could any unbundling requirement be based on the self-serving and unsupported
assertion that the lack of the UNEs at issue “would have a devastating impact.” Joint
CLEC Mot. § 4. The Joint CLECs offer no support for this Chicken Little claim. And
the Joint CLECs’ claim that they “currently obtain” from Verizon “local switching, dark
fiber, transport or high capacity loops as UNEs . . . and use those UNEs to provide
service to end user customers” is a blatant falschood. /d. In fact, as of April 2004, the
Joint CLECs currently obtain *** [REDACTED] *** UNE-P arrangements,

#++ [REDACTED] *** high-capacity UNE (ransport, and *** [REDACTED] *** UNE
dark fiber from Verizon, and, therefore, provide service to *** [REDACTED] *** end-
user customers using such UNEs. See Valdez Decl. 3. Two of the Joint CLECs —
+++ IREDACTED)] *** — currently obtain *** [REDACTED] *** high-capacity UNE

loops from Verizon. See id. The other three Joint CLECs, combined, curtently have only
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JOINT CLEC MOTION
REDACTED VERSION : 11

F-801



06-02-04

20

21

14:25 From=STOEL RIVES LLP +206 386 7500 T-328  P.014/028

*xx [REDACTED] *** high-capacity UNE loops that they obtained from Verizon, all of
which are at the *** [REDACTED] *** level. See id.

In short, the Joint CLECs have no or virtually no customers using the UNEs affected by
the issuance of the D.C. Circuit’s mandate; any such customers could easily be
transitioned to alternative, lawful arrangements such as special access; and any
conceivable impact on their business would be de minimis. Indeed, virtually all of
Verizon’s carrier customers already purchase some special access services from Verizon,
and then use those services, either alone or in combination with their own facilities, to
compete successfully with Verizon to serve end-user customers. Verizon’s wholesale
customers typically purchase these services under volume and term discount plans, either
directly from Verizon’s tariffs or under contract arrangements that Verizon is permitted
to enter into in areas where the FCC has determined that the special access business is
sufficiently competitive to grant us pricing flexibility for these services. The typical
discount that Verizon’s wholesale customers receive under these plans is in the range of

approximately 35 to 40 percent off the basic monthly rates for these services.

In any event, Verizon has no intention of disconnecting any CLEC’s services upon
issuance of the D.C. Circuit’'s mandate, unless, of course, the CLEC chooses that
option.* At that time, 2ll CLECs in Washington can continue providing service to end-
user customers on a resale basis under § 251(c)(4) or pursuant to commercial agreements.
As a framework for commercial negotiations, Verizon has announced its Wholesale
Advantage, which provides end-to-end service like that available today under UNE-P

arrangements — plus additional services, including voice mail and DSL —at a

1 Of course, Vcrizon retains its existing rights to discontinue service to CLECs that fail to pay
undisputad charges for the services they use or that otherwise materially violate the terms of their
interconnection agreements,
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commercially reasonable price. Wholesale Advantage will remain available after the

unbundling requirements are vacated.

Verizon will, morcover, give CLECs ample notice — after issuance of the mandate — of
the transition to service at resale rates, in the event a CLEC does not opt for a
commercially negotiated arrangement. In fact, Verizon will give mote notice than its
interconnection agreements require. Specifically, Verizon will give CLECs 90 days’
notice, from the issuance of the D.C. Circuit’s mandate, of the transition mcchanism and
will continue accepting orders for the affected services during those 90 days. The service
alternatives Verizon is making available, along with the generous customer notice
periods, will ensure uninterrupted service to CLECs and their customers. If customer

disruptions and marketplace confusion occur, the CLECs, not Verizon, will be the cause.

Finally, notwithstanding the preemptivé force of federal law, there is no basis to the Joint
CLECs’ assertion that state law permits the imposition of the unbundling requirements
that they seek here. See Joint CLEC Mot. § 7-9. The Joint CLECs claim that this state
law authority derives from RCW 80.36.140." See Joint CLEC Mot. 1 8. But that
provision expressly requires that the Commission first conduct a *“hearing” as to the
allegedly unjust or unreasonable practices at issue. The Commission did just that in the
Interconnection Order, on which the Joint CLECs also rely, ruling only afier an extensive
hearing with hundreds of pages of testimony. As a matter of Washington law, therefore,
the Commission could not impose the obligations sought by the Joint CLECs without
first conducting a full hearing. Thus, the Joint CLECs have it backwards when they seek

an order requiring unbundling first and a hearing second.

' The authority on which the Joint CLECs rely also primarily relied on RCW 80.36.140. See
Interconnection Ordet, Fourth Supplemental Order, #UTC v. U.S. West Communications, Docket Nos. UT-
941454 et al., at 52 (Wash. UTC Oct. 31, 1995) (“Interconncction Order™).
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The Joint CLECs® reliance on state law is misplaced for an additional, independent
teason. In the Interconnection Order, the Commission noted that unbundling of network
clements other than the local loop might be necessary, but only “where complications
with right-of-way and conduit access makes duplicating the incumbent’s network not
only economically, but technically, impossible.” Interconnection Order at 54. Thus,
months before the 1996 Act, this Commission anticipated the standard that Congress
would ultimately require the FCC to apply in deciding which elements must be
unbundled: whether lack of unbundled access to an element would impair competitors’
ability to compete. See 47 U.S.C. § 251(d)(2)(B). Even if the 1996 Act did not preempt
the Commission’s authority to make such a determination, as shown above the Joint
CLECs have made no showing that a lack of unbundled access would impair their ability
to compete, especially given the numerous alternatives available for their use, such as
Verizon’s Wholesale Advantage, resale, and special access. Nothing in Waéhington law
would have permitted the Commission, in the absence of any evidentiary record

demonstrating impairment, to order Verizon to offer unbundled access to any network

element.

Respectfully submitted,
Aaron M. Panner Timothy ¥. O’Connell
Scott H. Angstreich Vanessa Power
KELLOGG, HUBER, HANSEN, STOEL RIVES, LLP

TODD & EVANS, P.L.L.C. Oue Union Square

Sumner Square 600 University St., Suite 3600
1615 M Street, N.-W., Suite 400 Secattle, WA 98101
Washington, D.C. 20036 (206) 624-0900
(202) 326-7900 (206) 386-7500
(202) 326-7999 (fax)

Kimberly Caswell

Associate General Counsel, Verizon Corp.
201 N. Franklin SL
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Tampa, FL 33601
(727) 360-3241
(727) 367-0901 (fax)

Counsel for Verizon Northwest Inc.

June 2, 2004
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BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Petition for
Arbitration of an Amendment for
Interconnection Agreements of

VERIZON NORTHWEST INC.

with

COMPETITIVE LOCAL EXCHANGE
CARRIERS AND COMMERCIAL

MOBILE RADIO SERVICE
PROVIDERS IN WASHINGTON

Pursuant to 47 U.S.C. Section 252(b),
And the Triennial Review Qrder

Docket No. UT-043013

DECLARATION OF DAVID S.
VALDEZ

My name is David S. Valdez. I am Vice President - Public Policy and External Affairs

for Verizon Northwest Inc.

I have revicwed Verizon’s records to assess the vahidity of the assertion that Eschelon

Telecom of Washington, Inc. (“Eschelon™), Integra Telecom of Washington, Inc.

(“Integra™), Pac-West Telecomm, Inc. (“Pac-West”), Time Warner Telecom of

Washington, LLC (“Time Wamer™), and XO Washington, Inc. (“X0”), collectively the

“Joint CLECs,” “currently obtain™ from Verizon “local switching, dark fiber, transport or

high capacity loops as UNEs . . . and use those UNEs to provide service to end user

customers” Joint CLEC Mot. ] 4.

My review revealed that, as of April 2004, *** REDACTED -~ CONFIDENTIAL PER

WAC 48-0-07-160 ***

R W

L 1]

DECLARATION OF DAVID S. VALDEZ
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4 This concludes my declaration.
I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct,

Executed on , 2004
Executed at , Washington.

DECLARATION OF DAVID S. VALDEZ 2
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< This consludes my doclaration.
I doclare under penslty of perjury under the laws of the State of Washington that

the {oregoing ia true and coyrect.

Bxecmtedon __ G 12 , 2004
Executed at : ' Waahlngton

f\//
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CERTIFICATE OF SERVICE

I hereby certify that I have this 2nd day of June, 2004, served the true and
correct original, along with the correct number of copies, of Verizon's Response
to Joint CLEC Motion and Declaration of David Valdez upon the WUTC, via the
method(s) noted below, properly addressed as follows:

Carole Washburn, Executive Secretary ___ Hand Delivered

Washington Utilities & Transportation ___ U.S. Mail (1¥ class, postage prepaid)
Commission _X_  Overmight Mail

1300 S. Evergreen Park Drive SW _X  Facsinule (360) 586-1150

Olympia, WA 98503-7250 __ Email (records@wutc.wa.gov)

I hereby certify that I have this 2nd day of June, 2004, served a true and correct
redacted copy of the foregoing document upon parties noted below via E-Mail and U.S.
Mail:

William E. Hendricks III Gregory J. Kopta.
Sprint Communications Co. LP Davis Wright Tremaine LLP
902 Wasco Street 1501 Fourth Avenue, Suite 2600
Hood River, OR 97031-3105 Seattlc, WA 98101-1688
tre.e.hendricks.iii@mail.sprint.com gregkopta@dwt.com
Heather T. Hendrickson Michel L. Singer Nelson
Kelley Drye & Warren LLP Worldcom, Inc.
1200 19" Street, N.W. 707 17 Street, Suite 4200
Washington, D.C. 20036 Denver, CO 80202-3432
hhendrickson@kelleyrye.com michel.singer_nelson@mci.com
Letty Friesen Richard A. Finnigan
1875 Lawrence Street ~ 2405 Evergreen Park Drive SW
Suite 1500 Suite B-1
Denver, CO 80202 Olympia, WA 98502
Email: 1ffiesen@]lga.atr.com Email: rickfinn@ywave.com

Searde-3217503.1 0010932-00035 1
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Bruce W. Cooper

Regional Vice President, AT&T

AT&T Comm.of the Pacific Northwest Inc.
3033 Chain Bridge Rd, Rm D-325

Oakton, VA 22185

I declare under penalty under the laws of the State of Washington that the
foregoing is correct and true.

DATED this 2™ day of June, 2004, at Seattle, Washington.

Veronica Moore

Scatlle-3217503.1 0010932-00035 9
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Edward W. Kirsch

Swidler Berlin Shereff Friedman LLP
300 K Street NW, Suite 300
Washington, D.C. 3007-5116

Bmail: ewkirsch@swidlaw.com

Karen Shoresman Frame
Covad Communications Co.
7901 Lowrty Boulevard
Denver, CO 80230

Email: kframe@covad.com

Jon Frankel

Swidler Berlin Shereff Friedman LLP
3000 K Street NW, Suite 300
Washington, DC 20007
jsfrankel@swidlaw.com

Russell M. Blau

Swidler Berlin Shereff Friedman LLP
3000 K Street, Suite 300
Washington, DC 20006
mblau@swidlaw.com

Roy Harsila

Carrier Relations Manager
Comm South Companies Inc.
6830 Walling Lane

Dallas, TX 75231
rharsila@commsouth.net

Richard A. Pitt

P. O. Box 667

12119 Jacqueline Drive
Burlington, WA 98233
rapitt98232@msn.com

Seaule-3217503.1 001093200035
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Brooks E. Harlow

Miller Nash LLP

4400 Two Union Square

601 Union Street

Seattle, WA 98101

Email: brooks.harlow@millernash.com

The Honorable Ann E. Rendahl
Washington Utilities & Transportation
Committee

1300 S. Evergreen Park Dr SW

Olympia, WA 98504-7250

Email: arendahl@wutc.wa.gov

William E. Braun

Vice President and General Counsel
1-800-RECONEX INC.

2500 Industrial Avenue

Hubbard, OR 97032

bill. braun@reconex.com

Mark P. Trinchero

Davis Wright Tremaine

1300 SW Fifth Avenue, Suite 2300
Portland, WA 97201
marktrinchero@dwt.com

Hong N. Huynh

Miller Nash LLP

111 SW Fifth Avenue, Suite 3400
Portland, OR 97204
hong.-huynh@millernash.com

Brian Bolinger

dPi Teleconnect LLC

2997 LBJY Frceway

Dallas, TX 75234
bbolinger@dpitelconnect.com
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Paul Masters

Ernest Communications Inc.
5275 Triangle Parkway
Suite 150

Norcross, GA 30092
pmasters@emestgroup.com

Lisa F. Racknet

Ater Wynne LLP

222 SW Columbia, Suite 1899
Portland, OR 97202

1fr@aterwynne.com
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Sam Vogel

CMO & SVP Interconnection .
Metropolitan Telecomm. of Washington Inc.
44 Wall Street, 6th Floor

New York, NY 10005

svogel@mettel.net

I hereby certify that I have on the 2nd day of June, 2004, served a true and correct redacted
copy of the foregoing document upon parties noted below via U.S. Mail:

John Giannella

Vice President - Transport Engineerning
AT&T Wireless Services Inc.

7277 164th Avenue NE

Redmond, WA 98052

Ronald Munn Jr.

Tanffs and Carrier Relations Manager
Budget Phone Inc.

6901 W. 70th Street

Shreveport, LA 71129

Dudley Upton, Director of Interconnection
Cellco Partnership and Verizon Wireless
L1C

Verizon Wireless

One Verizon Place, GA3BIREG
Alpharetta, GA 30004-8511

Richard Stevens

President

Centel Communications Inc.
P.O. Box 25

Goldendale, WA 98620

Seattle-3217503.1 0010932-00035

Jill Mounsey

Director - External Affairs
AT&T Wireless Services Inc.
7277 164th Avenue NE
Redmond, WA 98052

Chuck Schneider
BullsEye Telecom Inc.
25900 Greenfield
Suite 330

Oak Park, NH 48237

Director - Regulatory-Interconnection

Cellco Partnership and Verizon Wireless LLC
Verizon Wireless

1300 I Street NW

Suite 400W

Washington, DC 20005

Robert Livingston

Ciera Network Systems Inc.
1250 Wood Branch Park Drive
Houston, TX 77079
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John G. Sullivan

Vice President Legal/Regulatory
Comcast Phone of Washington LLC
Comcast Corporation

1500 Market Street

Philadelphia, PA 19120

Dimitri Mandelis
Computers 5¥

341 Grant Road

East Wenatchee, WA 98802

General Counsel

Covad Communications Company
3420 Central Expressway

Santa Clara, CA 95051

Jill Sandford

Senior Attorney

AboveNet Communications Inc.
360 Hamilton Avenue

White Plains, NY 10601

Stephen Zamansky

DSLnet Conununications LLC
545 Long Wharf Drive, 5th Floor
New Haven, CT 6511

Joelle Sinclatr

Adelphia Business Solutions.
121 Champion Way
Canonsburg, PA 15317

Seattle-1217503.1 001093200035
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Dennis Kelley

Director of Operations (Provisioning)
1-800-RECONEX INC.

2500 Industrial Avenue

Hubbard, OR 97032

Tom Cook

Cook Telecom Inc.
2963 Kerner Blvd.
San Rafael, CA 94901

Valerie Evans

Covad Team Lead for Verizon
Covad Communications Company
600 14th Street, NW, Suite 750
Washington, DC 20005

Robert Sokota, Esquire

General Counsel

AboveNet Communications Inc.
360 Hamilton Avenue

White Plains, NY 10601

Charles L. Best

Associate General Counsel
Electric Lightwave Inc.
4400 NE 77th Avenue
Vancouver, WA 98662

CT Corporation

Eschclon Telecom of Washington Inc.
520 Pike Street, Suite 2610

Seattle, WA 98101
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J. Jeffrey Oxley

Vice President and General Counsel
Eschelon Telccom of Washington Inc.
730 2nd Ave. South

Suite 1200

Minneapolis, MN 55402

General Counsel

Focal Communications Corporation of
Washington

200 N. LaSalle Street

Suite 1100

Chicago, IL 60601

Eleanor Spillman

Gold-Tel Corporation

16212 Bothell WA Ste. F107
Mill Creek, WA 98012

Thomas Sawatzki
HighSpeed.Com LLC

6 W Rose Street, Suite S00
Walla Walla, WA 99362

Karen J. Johnson

Corporate Regulatory Attormey
Integra Telecom of Washington Inc.
19545 NW Von Neuman Drive
Suite 200

Beaverton, OR 97006

John B. Glicksman

Vice President, General Counsel
Adelphia Business Solutions

1 North Main Strect
Coudersport, PA 16915

Seanle-3217503.1 Q010932-00035
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Melissa Smith

Vice President Extemal Legal Affairs
Excel Telecommunications Inc.

1600 Viceroy Drive, 4th Floor
Dallas, TX 75235-2306

Daniel Horton

Chief Technology Officer
Fox Communications Corp.
5210 Carillon Point
Kirkland, WA 98033-7588

Geoff Cookman

Granite Telecommunications, LLC
234 Copeland Street

Quincy, MA 2169

LaCharles Keesee

ICG Telecom Group Inc.
161 Invemess Drive West
Englewood, CO 80112

Mike Tyler

International Telcom Ltd.
417 Second Avenue West
Seattle, WA 98119

Andrew M. Klein

KMC Telecom V Inc.

Kelley Drye & Warren LLP
1200 19th Street, NW, Suite 500
Washington, DC 20036

F-801



06-02-p4

14:27 From=STOEL RIVES LLP

Genevieve Morelll

KMC Telecom V Ine.
Kelley Drye & Warten LLP
1200 19th Street NW

Suite 500

Washington, DC 20036

Michael Duke

Director of Government A ffairs
KMC Telecom V Inc.

1755 North Brown Road
Lawrenceville, GA 30043

Mike Romano

Level 3 Communications LLC
1025 Eldorado Blvd.
Broomfield, CO 80021

Counsel B Network & Facilities
MCI Communications, Inc.
22001 Loudoun County Parkway
Ashburm, VA 20147

Vice President

B National Carrier & Contract Management
MCI Communications, Inc.

5055 North Point Parkway

Alpharetta, GA 30022

Counsel - Network & Facilities

MCI WORLDCOM Communications, Inc.
(as successor to Rhythms Links Inc.)
22001 Loudoun County Parkway
Ashburn, VA 20147

Seaule-3217503.1 001093200035
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Marva Brown Johnson

Director of Carricr Management
KMC Telecom V Inc.

1755 North Brown Road
Lawrenceville, GA 30043

Interconnection Services
Director

Level 3 Communications LLC
1025 Eldorado Bivd.
Broomfield, CO 80021

Chief Technology & Network Counsel

MCI WORLDCOM Communications, Inc.

1133 19th Street, N.W.
Washington, DC 20036

Senior Manager B Carrier Agreements

MCI WORLDCOM Communications, Inc.

2678 Bishop Drive, Suite 200
San Ramon, CA 94583

Chief Technology & Network Counsel

MCI WORLDCOM Communications, Inc.

1133 191h Street, N. W,
Washington, DC 20036

Senior Manager - Carrier Agreements

MCI WORLDCOM Communications, Inc.

2678 Bishop Drive, Suite 200
San Ramon, CA 94533
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Chief Technology & Network Counsel
MCImetro Access Transmission Services
LLC

1133 19th Street, N.W.

Washington, DC 20036

Senior Manager B Carrier Agreements
MCImetro Access Transmission Services
LLC

2678 Bishop Drive, Suite 200

San Ramon, CA 94583

Group Vice President - Material
Management

McLeodUSA Telecomm. Services Inc.
15th East 5th Street, Suite 1800

Tulsa, OK 74103

Ken Goldstein

Metrocall Inc.

6677 Richmond Highway
Alexandria, VA 22306

David Aronow, President
Metropolitan Telecomm. of
Washington Inc.

44 Wall Street, 6th Floor
New York, NY 10005

John B. Glicksman
Vice President, General Counsel

Adelphia Business Solutions Operations Inc.

1 North Main Strect
Coudcrsport, PA 16915

Seattle-3217503.1 0010932-00033
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Counsel B Network & Facilities

MClImetro Access Transmission Services LLC
22001 Loudoun County Parkway

Ashbum, VA 20147

Vice President B National Carrier & Contract
Management

MCImetro Access Transmission Services LLC
5055 North Point Parkway

Alpharetta, GA 30022

Office of General Counsel
McLeodUSA Telecomm. Services Inc.
6400 C Street SW

PO Box 3177

Cedar Rapids, IA 52406-3177

Paul Besozzi

Metrocall Inc.

Patton Boggs LLP

2550 M Street Northwest
Washington, DC 20037

Irina Ammstrong, Legal Department
Metropolitan Telecommunications of
Washington Inc.

44 Wall Street, 14th Floor

New York, NY 10005

Lon E. Blake

Director of Regulatory Affairs
Advanced TelCom Group Inc.
3723 Fairview Industrial Dr. SE
Salem, OR 97303
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John P. Andrist
NCIDATA.com Inc.
700 B Okoma Dxive
Omak, WA 98841

Susan McAdams

Vice-President Government & Industry
Affairs

New Edge Network Inc.

3000 Columbia House Blvd., Suite 106
Vancouver, WA 98661

Joseph Isaacs

CEO

Northwest Telephone Inc.
[SG - Telecom Consultants
838 Village Way

Suite 1200

Palm Harbor, FL 34683

Rudolph J. Geist
Executive Vice President
O 1 Communications
770 L Street, Suite 960
Sacramento, CA 95814

John Sumpter
Pac-West Telecomm Inc.
4210 Coronado Avenue

‘Stockton, CA 95204

Mary C. Albert

Aliegiance Telecom of Washington Inc.

1919 M Street, NW
Suite 420
Washington, DC 20036
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Steven Clay

New Access Communications LLC
801 Nicollet Mall

Suite 350

Minneapolis, MN 55402

Andrew Metcalfe
Northwest Telephone Inc.
1630 N. Wenatchee Ave.
Suite 9

Wenatchee, WA 98801

Joseph Koppy

President

NOS Communications Inc.
4380 Boulder Highway
Las Vegas, NV §9121

Michael Van Weelden

Director Wholesale Services —
Pacific Bell Wireless Northwest LLC
Cingular Wireless

5565 Glenridge Connector

Atlanta, GA 30342

Michael J. Bradshaw

General Manager/Executive Vice President

PowerTeINET Communications Inc.
402 7th Street
Prosscr, WA 99350

Robert E. Heath

Amencan Fiber Network Inc.
9401 Indian Creek Parkway
Suite 140

Overland Park, KS 66210
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