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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

In the Matter of the Petition )
of QWEST CORPORATION to ) DOCKET NO. UT-033044
Initiate a Mass- Mar ket )
Swi t chi ng and Dedi cat ed ) Volume VIII
Transport Case Pursuant to ) Pages 493 to 541
)
)

the Triennial Review Order.

A hearing in the above natter was held on
March 2, 2004, from9:45 a.mto 2:00 p.m, at 1300 South
Evergreen Park Drive Southwest, Room 206, O ynpi a,
Washi ngton, before Adm nistrative Law Judge ANN RENDAHL
and Chai rwoman MARI LYN SHOMALTER and Conmi ssi oner

Rl CHARD HEMSTAD and Conmi ssi oner PATRICK J. OSHI E.

The parties were present as follows:
THE COWM SSI ON, by JONATHAN THOMPSON,
Assi stant Attorney General, 1400 South Evergreen Park
Drive Sout hwest, O ynpia, Washi ngton 98504-0128,
Tel ephone (360) 664-1225, Fax (360) 586-5522, E-mil
j thompso@wut c. wa. gov.

THE PUBLIC, by SIMON FFI TCH, Assi stant
Attorney General, 900 Fourth Avenue, Suite 2000,
Seattl e, Washington, 98164-1012, Tel ephone (206)
389- 2055, Fax (206) 389-2058, E-Mil sinmonf@tg.wa. gov.

QVNEST CORPORATI ON, by LI SA ANDERL and ADAM
SHERR, Attorneys at Law, 1600 Seventh Avenue, Suite
3206, Seattle, Washington 98191, Tel ephone (206)
345- 1574, Fax (206) 343-4040, E-Mail
lisa.ander| @west.com and by Ted Smith, Attorney at
Law, Stoel Rives LLP, 201 South Main Street, Suite 1100,
Salt Lake City, Utah 84111, Tel ephone (801) 578-6961,
Fax (801) 578-6999, E-mail tsmth@toel.com

Joan E. Kinn, CCR, RPR
Court Reporter
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AT&T COMMUNI CATI ONS OF THE PACI FI C NORTHWEST,
by REBECCA DECOOK and STEVEN WEI GLER, Attorneys at Law,
1875 Lawrence Street, Suite 1575, Denver, Col orado
80228, Tel ephone (303) 298-6357, Fax (303) 298-6301,
E-mai | decook@tt.com and by ROBERT M POMEROY, JR.,
Attorney at Law, Holland & Hart, 8390 East Crescent
Par kway, Greenwood Village, Col orado 80111, Tel ephone
(303) 290-1622, Fax (303) 290-1606, E-nmil
r poner oy@ol | andhart.com

ADVANCED TELCOM | NC., ESCHELON TELECOM OF
WASHI NGTON, | NC., | NTEGRA TELECOM OF WASHI NGTON, | NC.,
GLOBAL CROSSI NG LOCAL SERVI CES, | NC., MCLEODUSA
TELECOVMUNI CATI ONS SERVI CES, | NC., PAC-WEST TELECOW
I NC., TIME WARNER TELECOM OF WASHI NGTON, LLC, and XO
WASHI NGTON, | NC., by GREGORY J. KOPTA, Attorney at Law,
Davis Wight Tremaine, LLP, 1501 Fourth Avenue, Suite
2600, Seattle, Washington 98101, Tel ephone (206)
628- 7692, Fax (206) 628-7699, E-nmmil gregkopta@w.com

MCl, by M CHEL SI NGER NELSON, Attorney at
Law, 707 - 17th Street, Suite 4200, Denver, Col orado
80202, Tel ephone (303) 390-6106, Fax (303) 390-6333,
E-mai | m chel.singer nel son@rci.com and by LISA F.
RACKNER, Attorney at Law, Ater Wnne LLP, 222 Sout hwest
Col unmbi a, Suite 1800, Portland, Oregon 97201, Tel ephone
(503) 226-8693, Fax (503) 226-0079, E-Mil
| fr @t erwnne.com

COVAD COVMMUNI CATI ONS COMPANY, by KAREN S.
FRAME, Attorney at Law, 7901 Lowy Boul evard, Denver,
Col orado 80504, Tel ephone (720) 208-1069, Fax (720)
208- 3350, E-mail kframe@ovad.com

WEBTEC, by ARTHUR A. BUTLER, Attorney at Law,
Ater Wnne LLP, 601 Union Street, Suite 5450, Seattle,
Washi ngton 98101, Tel ephone (206) 623-4711, Facsimle
(206) 467-8406, E-Miil aab@terwynne.com

FEDERAL EXECUTI VE AGENCI ES, DEPARTMENT OF
DEFENSE, by STEPHEN S. MELNI KOFF, Attorney at Law,
Regul atory Law Office, U S. Arny Litigation Center, 901
North Stuart Street, Suite 700, Arlington, Virginia
22203-1837, Tel ephone (703) 696-1643, Facsinmile (703)
696- 2960, E- Mail stephen. nel ni kof f @qgda. army. m | .
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1 PROCEEDI NGS

2 JUDGE RENDAHL: We're back on the record this
3 nor ni ng, Tuesday, March 2nd, and we're continuing with

4 the cross-exam nation of M. Shooshan, and | believe now
5 M. Butler for WBTEC has a few questions for

6 M . Shooshan.

8 Wher eupon,

9 HARRY M SHOOSHAN

10 havi ng been previously duly sworn, was called as a
11 wi tness herein and was exami ned and testified as
12 fol | ows:

13

14 CROSS- EXAMI NATI ON

15 BY MR. BUTLER

16 Q Good norning, M. Shooshan
17 A Good norning, M. Butler
18 Q Coul d you please turn to pages 56 and 57 of

19 your direct testinony, Exhibit 1-T, please.

20 A Yes, sir, I'mthere.

21 Q Begi nning on |ine 14 of page 56 and

22 continuing through line 10 of 57, you have an answer
23 there that addresses the subject of the appropriate
24 crossover point where it nmakes econom c sense for a

25 multiline custoner to be served via a DS1 or higher
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capacity loop; is that correct?
A Yes.
Q And in that answer, you quote from Paragraph
497 of the TRO, which in this proceeding is Exhibit 115,
and then state on lines 5 through 7 on page 57:
I have not seen any evidence |eading ne
to believe that it would be appropriate
to challenge the FCC s presunptive
crossover point. Qwest therefore
recomends that the Conm ssion utilize
the four line presunption.
Do you see that?
A Yes.
Q Is it your reconmendation that the Comni ssion
utilize the four line presunption fromthe FCC, or is

that a Qunest recommendati on with which you concur?

A It's a Quest recomrendati on with which |
concur.
Q Okay. But you did not originate that; is

that correct, that recommendation?

A | did not originate that, but | support the
-- | think Qnest's position is supportable.

Q Ckay. At line 19 of page 56 and conti nui ng
through line 4 of page 57, you quote from Paragraph 497

of the TRO. Could you please turn to Exhibit 115,
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Par agraph 497, please.

A Yes, |'mthere.

Q If you could locate the sentence that begins,
we expect that in those areas where the switching
carveout was applicable, | believe it's the seventh

sentence in that paragraph or the third fromthe end --

A Yes.

Q -- of that paragraph. Do you see that?
A Yes.

Q After that clause in Exhibit 115, the TRO

there is a parenthetical which reads, i.e., density zone
1 of the top 50 MSAs. Wbuld you agree that the
reference to the top 50 MSAs means the top 50 MSAs in
the country?

A Yes.

Q Whi ch MSAs, if any, in Washington state are
anong the top 50 MSAs in the country?

A Well, | think at the relevant point in tine,
whi ch would -- | think would be the 1999 UNE Remand
Order, which is when this conceptually canme into being,
| believe that two of the MSAs that are in Qwest's case,
Seattl e and Vancouver-Portland, were in the top 50 MSAs.

Q Which wire center areas in the Seattle or
Vancouver-Portland MSAs would fall within density zone

1?
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1 A. I don't know off hand.
2 Q Is there anot her Qnest witness that woul d

3 know t hat ?

4 A Yes, there may be.

5 Q Wul d that be M. Copel and?

6 A. M . Copel and nore than |ikely, yes.

7 MR, BUTLER: Ckay, thank you, that's all the

8 guestions | have.
9 JUDGE RENDAHL: Thank you, M. Butler.
10 We'll now turn to questions fromthe Bench

11 begi nni ng wi th Chai rwoman Showal t er.

12 CHAI RWOVAN SHOWALTER:  |'m not quite ready
13 yet.
14 JUDGE RENDAHL: Let's be off the record for a

15 m nut e.

16 (Di scussion off the record.)
17
18 EXAMI NATI ON

19 BY CHAI RNOVAN SHOWALTER:

20 Q Good norning, if you could turn to --
21 A Good nor ni ng.

22 Q -- Exhibit 5.

23 A. Let nme just be clear here.

24 Q That's your HMS-4.

25 A Oh, the flow chart?
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Q The flow chart.
A Oh, yes, thank you.
Q It's Exhibit 5, it's Quaest's flow chart. |I'm

going to ask M. Shooshan to conpare Qwest's flow chart
to the flow chart we have been using.

A. Okay.

Q But wait until everyone has it. |'mjust
interested in what the differences are in your flow
chart versus the one that we |abeled with A, B, C et
cetera. And obviously you have sone references to the
TRO and the rules, but are there other differences? |If
so, please point them out.

A Yes. Maybe we could start at the top, and
will refer to letters that are on the flow chart that is
the exhibit that was prepared by the Conm ssion

Box A in your flow chart is different than
the one in the -- attached to ny rebuttal testinony,
response testinmony. The box in your flow chart, the
Conmi ssion's flow chart, says state determ nes the
appropriate geographic market. The box in ny flow chart
says, parties propose definitions of relevant market,
and that sinply reflects the fact that that's how these
proceedi ngs are in effect being teed up. That is that
it's the incunbent typically that files the testinony

and specifies the rel evant nmarket as opposed to the
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Commi ssi on abstractly meking that determ nation, so
that's one change.
Q But maybe you're going to get there, but |

see that you have an extra box.

A Yes.

Q Maybe on the | eft-hand side.

A Yes.

Q So you're saying that as a process matter

here, Qwest proposes a definition, but after sone
analysis the state, that is this Comm ssion, determ nes
t he rel evant market?

A Yes.

Q But it's not geographic, it's not only

geographic, it's the market?

A No, let me be clear
Q Okay.
A. It's the relevant -- it's the -- |let nme now

-- let ne go to that box that's on the far left of ny
flow chart, because there's no conparabl e box on yours.

Q I'"'mgoing to call that A-1.

A A-1, okay, that's good, A-1. The reason
that's there is that, again | think this reflects sort
of the reality of the way the process is playing out,
and it certainly conmports with ny view of the way that

it should, is that the parties, and typically it's the
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| LECs, propose a definition of the relevant market in
terms of the geographic market, that's the narket we're
tal king about here. [It's that market along with the
DSO, DS1 cutoff that are the two market areas where the
Commi ssi on has discretion in ny view

And t he purpose of that box on the left is
that part of the process the states go through in
considering that evidence, as well as the evidence from
the intervenors, is what relevant market it wants to use
in rendering its decision. And the point of the arrows
flowing back into that box is that it's inforned, that
is the Conmmi ssion's decision hopefully, by the fact
finding that's done in the triggers analysis and in the
potential deploynent analysis, so it's a continuing
process.

You know, | believe that | have said in ny
testimony and on the stand, it's perfectly appropriate
for this Commi ssion to adopt a definition of geographic
mar ket that nmay be different fromthat proposed by Qnest
as long as it is within the paraneters set by the FCC
and inforned by the facts presented in the case. That's
t he purpose of that box.

And then the only other changes are that
whereas in the Commi ssion's flow chart after the

whol esal e trigger or trigger 2, there's one box for self
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provi sioning, potentially self provisioning, and what we
-- what | have done here is to, if you will, unbundle
that box a bit and specify the kinds of evidence that
t he Conmi ssion considers in track 2 and the
determi nation that the states nake stated in the context
of the TRO that is if CLECs have the potential ability
to deploy switches. And so that really is a-- it's two
boxes where there used to be one. Oherwi se | believe
the flow charts are conparabl e.

Q Al right. Actually, | just wasn't follow ng
you cl osely enough.

A. I'"msorry.

Q On the original flow chart what letter are we

t al ki ng about ?

A. I"'msorry, | didn't follow ny own guideline
there. In box F.
Okay.

A Is the box on the original flow chart that

relates to what | amreferring to as the track 2 or

potential depl oynent anal ysis.

Q Okay. And what is conparable to F on the |
will call it original flow chart?

A Yes.

Q Your flow chart has two boxes, and the first

box begins with what letters, what words?
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A St ate eval uates.
Okay.
A And then there are three things that the

state eval uat es.

Q Al right. And then is the next box that

begins with state determnes, is that also part of F?

A That is also part of F, exactly.

Q So if |I called these F-1 and F-2, is that

reasonabl e?

A. Yes, that would be very reasonabl e.

Q And now that |'mthinking about it, |'m going

to go back up to the two boxes in the upper |eft-hand

corner, and I"'mgoing to call the one that says, parties

propose definitions, I'"mgoing to call that A-1, and

then the one that says, state determ nes rel evant

mar ket - -
A Yes.
Q -- I'mgoing to call that A-2.
A Yes
Q Okay.
A That's fine.
Q So basically conmpared to our flow chart, you

have taken two boxes, box A and box F, and broken them

into two. But in addition

f eedback | oops going to it.

box A-2 has different
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A Yes.
Q Al right. And I'mnot going to be very
articulate about this question | will tell you in

advance, but it does relate to your box A-1 and A-2, and
it relates to this. If you didn't have an A-2 and we
were sinply governed say by our old, old, by the first
flow chart -- I'"mgoing to have to start over, |'m
sorry.

VWhat I'mtrying to get at is howthis

Conmi ssi on determ nes the appropriate geographic scope,

and | will set aside the crossover.

A MM hm

Q But are we supposed to begin with an area
such as MSA and say, well, we can't | ook behind mass

mar ket according to you, we've got to lunp the
residential and business lines together. W mght find
a switch or three switches in one of those MSAs,
therefore, presto, no inpairment. And yet we mght | ook
at that market in a nore real sense, our own sense, and
think that to us it doesn't feel like a real market, it
feel s maybe either too big or too heterogenous. And in
your view, are we able to make sone judgnents about

whet her we think conpanies will actually -- either wll
provide or will market in that manner, in which case we

m ght say, no, this doesn't nmake sense to us as a
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market. O the sort of I would say a little bit nore
wooden vi ew but perhaps legally required view would be
the FCC says residential and business are part of the
same mass market, and if you find a switch somewhere

three switches sonewhere, end of story. So do you get

what |'mgetting at; do you understand what |'m getting

at?

A Yes, and that's why | think that informed by
-- | renenber as you do where the first flow chart cane
from It canme fromthe TRIP workshop. And, you know, |

was on a panel that discussed that. That was before any
of this process started, and | think that we all now
have a better feeling for what the TRO i ntended and in
fact the way the states are handling these cases. Al
of which is to say |I think that box that's A-2 on our
renunbered or on ny exhibit is -- reflects exactly what
-- the dilenmma is that you're facing, and that is -- and
et me contrast it, for exanple, with the AT&T view
whi ch they have presented to you.

They have said in effect, define the narket
broadly. And actually in ternms of how we define the
rel evant geographic market, |I'mpretty nmuch in accord
with the principles that AT&T puts on the table. They,
of course, as has been pointed out by M. Smith, would

find that there's no trigger candi date anywhere that
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satisfies the FCC s rules. Having said that, their view
is, if you don't pass the triggers, if you don't neet
the triggers in that wire -- in that -- in that market,
the LATA as they have suggested, then you get no relief
anywhere. And | think that, you know, is contrary to
what the intent of the TRO is.

What the TRO says is begin your exam nation
of the market using the principles that are relevant to
defini ng geographic markets, and | have tal ked about
what sonme of those are in ny testinony, and Qwmest has
el ected the MSA. Could they have chosen sone ot her
market? | have said they could, it would be reasonabl e
to do the LATA, it would have been reasonable to do the
collection of MSAs within the LATA, so there are other
approaches they could have taken. The question for you
is, when you | ook at the evidence, the actual evidence
presented by Qmest in this case, which they have chosen
to present by MSA, does that in your mnd support relief
t hroughout that entire geographi c market.

And | think the point | tried to nake
yesterday was that while sort of reduced to what | would
think it would be an absurd, you know, minimalization
one of themsaid to ne if theres's three CLECs, each
serving one custonmer in one wire center in the MSA, you

get relief everywhere, that's not the case that Quest
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has presented. And | think if you |l ook at those charts
that conmpile the evidence presented by M. Teitzel and
by M. Copel and, which | have revised and put into ny
exhibit at the end of Exhibit 7-T, you see that the
actual facts | think in nmy view not only support Qwest's
view that the MSA is a rel evant geographic nmarket, but
also as | have said too, give you the opportunity as a
Commi ssion if you feel that sonething |l ess than that is
desirabl e based on the hard evidence to pare that market
back. What | don't think it gives you the right to do
is what AT&T says is to say reject it across the board,
give themno relief anywhere.

Q Al right, well, let's turn to your Exhibit
7-T, page 21, and why don't we take revised figure 4,
A ynpi a.

A Fi ne.

Q Since we're a little famliar with Aynpia
VWhat you are saying here is that Qwmest has proposed
everything in the box but that through our analysis
should we find that in our view, for exanple, only the
first two wire centers forma real market, we would have
the ability to pare this market back by elim nating the
second two wire centers?

A ' m not reconmendi ng that you do that, but

I"'msaying | believe that that is within your discretion
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to do. Because again, and | think this is a point |
have stressed in ny testinony and | would like to

enphasi ze today, the relevant narket for purposes of
this exam nation is the market where conpetitors are

uni npaired by the use of their own or soneone else's

swi t ches.
Q Ri ght .
A. That's the relevant market, and that's what

the FCC to the extent you are testing the nationa
presunption wants you to examne. And | think the fact
that you | ook, for exanple, in Oynpia and see that

al though the triggers are not net, that in two of the
four wire centers there there are CLECs using their own
switches in conbination with mass market UNE-L, and
there's a positive business case suggests that | think
in the MSA as a whole but certainly in those wire
centers, those two wire centers, that relief is
justified.

And | would point out, and this goes back to
the points | wasn't able to make during cross from MC
yesterday, there are other inportant numbers in those
boxes too. For exanple, the percentage of lines, of
Qvest lines in the MSA, we're tal king about two wire
centers of the four in the MSA, but those two wire

centers account for 88%of Qwest lines in those wire
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centers.

Q Al right. But what you are saying is that
the only two variables we have to work with under the
FCC Order in your view is geographical scope and
crossover lines; is that correct?

A Well, as far as market definition is
concerned, | believe that's correct. You also have a
very inportant role, and it's going to be a matter |I'm
sure of some debate given the filed testinony, over who
qualifies as a trigger candidate. That is sonething
that is critical to the decision you nake. But on the
i ssue of markets and rel evant market, yes, | believe the
TRO | eaves you discretion in only two areas.

Q So, for exanple, in this figure in your view
we do not have the discretion to say, well, we think
that there's a business market here, but we don't think
that there's a residential market, so we want to divide
it that way, that |ine you don't think we have the
ability to draw?

A I don't think you do. Because again, the
i ssue here is not, for exanple, as it was in the
busi ness reclassification case that | had the privil ege
of appearing before you on, what is the relevant retai
mar ket and is the business market separate fromthe

consuner market. But in this case, whether the
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operational and econom c barriers associated with

depl oying one's own switching differ as between snall
busi ness and residence. And the exanple | went through
with M. Melnikoff yesterday of the small business owner
who |ived around the corner, you know, his residence, |
said that there was no -- there's no difference in terns
of the operational or economic barriers to entry in
serving those two types of custonmers as opposed to an
enterprise custoner.

Q And - -

A And so yes, that's why | think it's
appropri ate.

Q Al right. So your interpretation of the FCC
Order is that it went through this analysis and found
there were no significant differences in residential and
busi ness users at the small |evel, therefore they were
one class, they are one class?

A Yes.

Q I guess the question | have is, if that's the
case, why don't we see or do we see residential and
busi ness users being nmarketed in a simlar manner?

A Wel |, again, the question | think is --
ultimately turns on inpairnment and the way in which one
serves those markets froma technical basis and the

overall economcs. | think that in many cases you do
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see smal |l business and residence custoners being
marketed to in the sane way. Small business products
such as MCI's Nei ghborhood Plan for Business is

mar ket ed, you know, through newspaper ads, through
general channels of communication, just as their
residential product is. | think that the FCC

acknow edges that, that in many respects froma

mar keting point of view as well as from a provisioning
poi nt of view, they're in the same market.

Now the FCC points out and | concede that in
some respects business custoners differ from-- snmall
busi ness customers differ fromresidence custoners.

That is, a small business customer m ght conceivably
have a greater demand for data services than a residence
custoner. But overall for purpose of the analysis of

i mpai rment under the TRO the FCC has said as opposed to
enterprise custoners, which are served in a different
way, it's appropriate to put small business and

resi dence custoners in the same market category.

Q Well, and maybe this is where the discussion
and the FCC order and naybe your testinony cones in
regarding the "bel ow cost" residential rates, and let's
assune for purposes of the question that existing retali
busi ness rates are set high enough that it is economc

for conpetitors to cone in and conpete for those
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busi ness cust omers.

A Yes.

Q But assume for the purposes of the question
that the residential rates are set too low for that to
be the case. Now | think what | understood you to say
in your interpretation of the FCC's Order is that that
fact is not determ native of much for purposes of the
TRO, that what we're supposed to | ook at is independent
of the actual existing retail rates for residentia
custoners is -- well, I"'mgoing to let you finish the
sentence, because this is where | amconfused. M sense
is that the FCC in that situation has the view that
there m ght be no inpairnment, and yet the result nmay be
a |l ack of conpetition, which |I suppose the FCC woul d
say, well, that's a Universal Service problem take care
of it, state, or that should be taken care of in another
way, but where does this |ead?

A VWhat | think we're grappling with here, and
again, | start by saying | have offer -- | offer -- |
have not | ooked at in this context or offer any opinion
about where rates are here in Washi ngton.

Q Ri ght .

Let ne talk generically about what | think is
going on, and this is driven in large part by the

courts. The courts have said, and again, this is in the
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context of having found on two separate occasions that
the unbundling regime established by the FCC was too
liberal. 1In fact, they said it was unlimted
unbundling. And they have -- they have -- they have
forced the FCC on two occasions, this is nowthe third,
to go back to the drawi ng board and cone up with a nore
limted definition of inpairnent. And in so doing, the
courts have said, you know, it is not inmpaired -- it is
not inpairnent of the kind the Act seeks to rectify if
entry doesn't occur because retail prices are held
unr easonably | ow by regul ation

It will ook as if there's inpairnent because
you will -- for exanple, | don't know, let's |look at the
wire centers that have no CLEC UNE-L provisioning nowin
Oynpia. It could well be, and again |I'mtalKking
hypothetically here, that the retail rates are such in
those wire centers that it's not attractive for
conpetitors to enter that market using UNE-L. Again, it
| ooks |i ke because there are bl ank spaces there that
there's inpairnment, but the FCC says, oh, by the way,
you know, one thing you need to go through is, is it
neverthel ess profitable or could it be in totality for a
CLEC to serve those markets.

And what we have tried to show here, and |'m

sure you will have an opportunity to explore it further
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with M. Copeland, is that not only do two of those four
central offices or wire centers have a positive business
case, but that the MSA as a whole if you |look at the
bottomline there where we say net present val ue of the
MSA, of the business case for the MSA is positive. And
we're tal king about the whole MSA, not just the two wire
centers, where it shows a positive business case.

So again, if you're tal king about serving
mass mar ket custoners, there are plenty of reasons to
expect that a CLEC even though they're not serving those
markets with UNE-L today woul d serve those markets in
the future with resale, for exanple, that's going to be
available to them It may also be that they would offer
service to the, you know, high -- there are going to be
hi gh vol une attractive custoners, whether on the
resi dence side or the business side, |ocated in those
wire centers, believe me, and they will in tinme |
bel i eve go after those custoners in those wire centers
too. And they may well do it again in the context of a
mass mar ket product, because they don't want to -- they
want to avoid concerns about redlining, you know, that
they're in the MSA but they're not serving, you know,
certain groups of custoners, that m ght be a concern as
wel | .

So all I'"msaying is that the key, and
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t hi nk probably nost inportant thing I would | eave you
with, is that the adnonition which conmes really not from
the FCC but fromthe courts that sone areas where you
m ght think there's inpairnent because there's been no
entry or little entry may be because of things that the
Act was not intended directly to deal with, which is
bel ow cost rates set by regul ators.

Q Al right. But I'"'mjust trying to follow
this hypothetical --

A Mm hm

Q -- all the way through. So if we assune that
let's say these wire centers 3 and 4 have bel ow cost
retail rates, but we find no inpairment in the whole
MSA, we do not require UNE-P or switching to be nmade
avail able, the conpetitors then are linmted to their own

switch or sonebody else's switch nade voluntarily

avai l abl e.
A O resale.
Q O resale. So the conpetitors m ght use

resale to reach the "bel ow cost" custoners?

A Sure, to avoid concerns over redlining, for
exanpl e, or because they want to fill in the holes of
their, you know, product offering.

Q But if they don't, supposing they don't,

maybe that's not their business plan, well, then what,
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I"mjust trying to follow this all the way through, then
there are conpetitors avail able who are going after
let's say sonme of the business custoners in the first
two wire centers and maybe sone of the residentia
custoners in those wire centers, a few, but for the nost
part not the rest of the residential custoners unti

such time perhaps as the regul ator sets a different
retail rate or sonehow another retail rate is present.
["mtrying to work that through in my mnd and say, al

right, is this a problemor not a problenf

A | think I -- look, | understand exactly what
you're grappling with here, and, you know, | only think
that -- | think the problem has been that the very, you

know, 500 pound gorilla that's in this roomthat
overhangs all of these discussions is this thing called
UNE-P. And UNE-P, not in my words but in the Court of
Appeal s' words, is synthetic conpetition. It is also a
form of conpetition that again | believe in nmy opinion
has never been found to be | egal by any review ng court.
That's the anomaly. W' re analyzing a market that has
been, if you will, infected by something that no court
has ever said is |egal

Now |' m not tal king about the obligation of
| LECs to conmbine el enments. That was upheld in the |owa

Uilities Board case. But it's the very elenents that
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are being conmbined and that -- they all fall out of the
i mpai rment standard, which has been struck down every
time the court has had to ook at it, and |'ve got a
sneaki ng suspicion it may be again in a few weeks when
the Court of Appeals renders its decision.

But that's the 500 pound gorilla in the room
and what that's allowed the CLECs to do is to enter the
mar ket and pick off the | ow hanging fruit, by which
mean the high volunme, |ow cost custoners, and that's
what they have gone after using UNE-P. Wat is
significant to ne is notw thstanding the fact that UNE-P
has been there to in ny view sort of spoil the market
econonically, because as | have said it really is a
version of cheaper resale is what it amobunts to, you
still neverthel ess have found in Oynpia the fact that
in two of the four wire centers CLECs have actually
depl oyed their own switching and are using UNE-L to
serve that market. | think that's significant. | think
that if you take this crutch away fromthe CLECs, you
will force themto find other ways to conpete, and in
time, you know, | think you have hope that that
conpetition will extend to those wire centers.

But again, | think that the object of this
proceedi ng and this Comrission's role in it is not to

force conpetition to occur where it's unecononic to
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occur. |It's to renove operational and econom c barriers
to entry such that conpetitors can enter the market and
where they can't supply it thenselves, where it's
continued to be supplied to them by the incumbent. And
that's, for exanple, UNE-L, UNE-L is not going to go
away as a result of this proceeding. Nobody is
chal lenging that. Resale, wholesale resale is not going
to go away as a result of this. Internodal conpetition
t hat we have not even put into the -- Qwmest has not even
put into the case is not going to go away as a result of
what you do here. What will go away will be unbundl ed
switching in the MSAs where Qwest has nmet its burden of
proof .

Q So this is to your point that if we take that

away where UNE-L exists, UNE-L may not be as profitable

as UNE-P, but it still may be profitable, therefore it
wi |l be expanded?

A Yeah.

Q Maybe?

A It's an option. |[It's an option that the
conpani es have to pursue, as is what | will cal
whol esal e resale, that's an option as well. Again, the

TRO makes it very clear this is not about preserving the
nost profitable way for CLECs to enter the market. It's

about determ ning once and for all what network el enents
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are necessary and wi thout which conpetition would be
i mpai red.

Q Okay. | just wanted to go back a little bit
to this residential versus business question, and
understand that your opinion is firmy that is not
possible for us to do, and you had sone colloquy with
M. Thonpson yesterday, and the FCC could have been very
explicit and prohibited us fromdoing that. | take it
you don't think that's what they did, but that inplicit
in their order is a -- their order inplicitly precludes
us fromdividing the market that way. And | was reading
different portions of it last night. | guess ny
guestion to you is, where do you think the strongest
case is made in the text of the order that precludes us
fromdividing the market that way?

A Well, 1 think the problem-- that the problem
here is that it's -- it's really not -- ny opinion
really goes beyond what's in the order, and it goes to
the issue of where the state's authority to act cones
from And | believe that we're tal king here about, and
again, this is a point that was enphasized clearly by
the FCCin its appellate brief to the D.C. Circuit, is
that the Conm ssion has agai nst chall enges by the |ILECs
that they have inpernissibly del egated responsibility to

the states, has been very clear that they have del egated
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specific tasks to the states. And so ny answer to your
gquestion is, since one of the things they left for you
to do was not to disturb the mass nmarket enterprise
definitions, you can deternm ne where to draw the |ine,
that's definitely your right, but because they don't ask
you to do it, you don't have, at |east under the TRO and
presumably the Tel ecom Act since that's what it's
interpreting, the authority to do it.

So it's not that they -- I nmean | -- the TRO
is not witten in the formof you can't do this and you
can't do that, but as the FCC has said, we have
del egated only certain very specified tasks to the
states to perform Because indeed they want that
granul ar analysis, and that's what they're asking you to
do. But one of themis not to subdivide the mass market
into small and residence markets or frankly to do that,
and again, | don't suggest M. Thonpson was necessarily
suggesting this but | heard it that way, to sort of
gerrymander your geographic narket definition so that
you acconplish the sane thing. Whether you do it by the
front door or the back door, | don't think it's
perm ssi bl e.

Q Actually, | didn't take that as a suggestion
fromhim | took it as a question he was posing to test

your position.
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A | see.

Q But if you could turn for just a mnute to
Exhi bit 115, that's the TRO it's Footnote 432, it's
near Paragraph 129, 128. | will just give you a mnute

to read Footnote 432.

A. (Readi ng.)
Yes.
Q And what struck me as noteworthy maybe is the
slight qualification in the sentence, we will usually

i nclude very snmmll businesses in the nmass market. Now
what they're saying is sonetines very small businesses
get catapulted up into the --

A Ri ght .

Q -- bigger market, which | eaves hanging this

ot her question --

A Ri ght .
Q -- about whether the remmi ning part of the
mass market, i.e., residential, does or can becone a

separate class and for what purpose. And | tend to get
lost as to where | amin the analysis when |'mreading
these things, but it seenmed to acknow edge that at | east
sonetimes all business, including very small business,
shoul d be treated differently fromresidential

A Il mean | -- first, | take -- | take your

point, this is a |ong docunent, and as we have di scussed
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already just in my cross-exanination on the stand in the
| ast two days, there are plenty of paragraphs everybody
can point to to support their position. | say you start
with the Rules and that part of the TRO that reflects
what the Commi ssion actually decided. But having said
that, | think in Footnote 432, you know, it does

annunci ate very clearly the kinds of issues you need to
resolve for exanple in doing the crossover analysis. It
does not, it seens to ne, permt you to divide the nass
mar ket bet ween residence and very small business. This
is sinply saying in some cases the dermands in | ooki ng at
it fromthe demand side, how custoners buy services,
smal | businesses | ook |ike residence custoners. On the
ot her hand, in sone ways they look |ike enterprise
custoners and that, you know, there's that kind of, you
know, back and forth in the conm ssion's decision. But

I think that to the extent that you have that issue to
wrestle with it's in the cutover or crossover analysis,
it doesn't open the door it seens to ne, any | anguage in
here, to do the res-bus split within nmass narket.

MS. ANDERL: Your Honor, may | interrupt for
just a nonent, we just through the wonders of electronic
mai | and bl ackberries have been advised that the court
is going to issue its order at 2:00 this afternoon East

Coast tine.
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JUDGE RENDAHL: Let's be off the record.

(Di scussion off the record.)

JUDGE RENDAHL: | believe Chairwonan
Showal t er has fini shed.

CHAl RWOMAN SHOWALTER:  Yes, | am

JUDGE RENDAHL: And Conmi ssi oner Hemstad has
a few questions for M. Shooshan.

VWhile we were off the record we discussed our
schedule, which is we will conplete M. Shooshan's
cross-exani nation and hopefully get through redirect and
then break at approximtely 11: 00 when the D.C. Circuit
Court of Appeals decision is supposed to be posted on
the Web site, and we'll cone back at 1:30 after an
ext ended | unch.

Go ahead, Conmi ssi oner Henstad.

EXAMI NATI ON
BY COW SSI ONER HEMSTAD:

Q Well, we're all struggling trying to get a
handl e on sone of these issues. M questioning will be
bri ef here and perhaps excessively naive. What is your
under st andi ng of the relationship of the concept of
i npai rment to the presence of or the |ack of the
presence of effective conpetition?

A Two very different concepts, and | can give
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you ny understandi ng of both, but | could also as |I am
want to do in nmy testinony here point you to the fact
that the TRO specifically rejects effective conpetition
and the considerations that flow fromthat as a
consideration for inpairment. The issue in inplenenting
the Tel ecom Act, and this is again after two
unsuccessful efforts by the FCC and pretty clear
direction fromthe court, has been to say that -- has
been to focus on where the unbundl ed element is

unsui table for conpetitive supply. That in effect is
the test that you're being asked to apply and the FCCis
bei ng asked to apply.

The issue of effective conpetition and the
extent to which the presence of conpetitors constrain
Quest pricing ability is specifically rejected by the
FCC as a basis for inmpairnment, as is residual nonopoly
power and many of the argunents that intervenors nmake
that you should consider. |If you look at the TRO, the
FCC consi dered them and rejected them as bei ng not
consistent with the statute or the court's
interpretations of the statutes.

Q So we can have the circunstance where the
CLECs are not inpaired even though there is effective
conpetition is not present in the marketpl ace?

A Yes, the two are different determ nations
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that you have to nmke, and the issue of effective
conpetition and how it applies to narkets here in
Washi ngton is this Conmmission's decision to nmake and to
review at any point in tinme. |It's a different standard
and different test than what you are required to apply
in the context of the TRO

Q Now you were involved in the Quest business
classification case as a witness, and you have read our
order in that case, which relies heavily on UNE-P as a
basis for a conclusion that there is effective

conpetition for business services. Wuld you agree with

t hat ?

A Yes.

Q Here it's your position that UNE-P is not
perm ssible as a, well, in the context of inpairment?

A Let me be clear, and | know this concern. In
fact, part of ny testinobny as you will recall in that

case was to tal k about the effect of the pending TRO
proceedi ng on what you were about to do, which | believe
was the right decision to take at the tine. | said at
the tine that it would be this Conmission that would
determine in inplenenting the TRO whet her competitors
had been able to deploy their own sw tches and whet her
the presence of conpetitors in the marketplace using

their own switching and either UNE | oops or sone other
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| oop alternative were present in the market, and that's
what you're being asked to do here.

The effect of your deciding, as | would urge
you to do, that unbundl ed switching should be renoved in
the six MSA's that Qwmest has identified will obviously
have an effect on the marketplace. But two things |
woul d point out. One is there's going to be a
transition. The TRO clearly sets that out. So that if
you decide that unbundl ed switching goes away in all or
part of these MSAs, there will be a transition period
where existing UNE-P providers are transitioned to
UNE-L. That's what the whole batch hot cut issue is
about. So in that sense, they're nmoving from one
platform if you will, or one UNE to another

And certainly if over tinme you feel that the
extent of conpetition in the nmarketplace doesn't warrant
the deregul ation or conpetitive classification of
busi ness services, you can come back and reexanm ne that
market. | don't think it's you can automatically infer
that there won't be effective conpetition, because UNE-L
is still going to be available, internodal conpetition
is going to still be available, and Qnest did rely on
that in its business reclassification case.

And in addition there's, and | know this

Conmmi ssi on has taken a position on resale in the past,
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al so believe there's what | will call whol esale resale
conpetition, and that will be there too. But you can
al ways cone back at sone point in the future and see
whet her the renoval of UNE-P has dimnished effective
conpetition in the market, and if you find it has, you
can correct it at that tinme. That would be ny view
COW SSI ONER HEMSTAD:  Okay, thank you,

that's all | have.

JUDGE RENDAHL: Comm ssi oner Gshi e.

EXAMI NATI ON
BY COMM SSI ONER OSHI E:

Q Let me go back to | believe it's your 2-T,
M. Shooshan, and there's a statenment that you rmake on
page 15, lines 7 through 10.

JUDGE RENDAHL: Which page are you referring
to?

COW SSI ONER OSHI E: Page 15.

JUDGE RENDAHL: Page 15 of Exhibit 2-T?

COWM SSI ONER OSHI E:  2-T.

A This is ny direct. 1'msorry, Comr ssioner
OGshie, I1'"'mgetting there. That's the problemwith
having this all in one big binder.

Here, all right, page 15, yes, sir.

BY COWM SSI ONER OSHI E:
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1 Q Now t here's been sone cross-exam nation on

2 the sentence, actually it's in the italics beginning on
3 line 8 and carrying over through line 10, and as |

4 understood from your answer that this is your statenent,
5 it's not a statenent that you have extracted froma

6 court case or fromthe order?

7 A It is ny opinion infornmed by ny readi ng of

8 the court cases. | haven't footnoted it per se, but |

9 think that is a fair encapsul ation of the reading of the
10 vari ous deci sions taken together

11 Q On line 9 you use the words reasonabl e

12 opportunity to succeed, and | guess ny question really
13 is, what do you nean by that, what do you nean by to

14 succeed? What does that enconpass? How do you neasure
15 it? How long would a firm have an opportunity to

16 denpnstrate success? |Is it for -- | mean this is a

17 guestion of many parts, but | think you get the feel for
18 it.

19 A. I do. Again, the termof art inthe TROis
20 whet her entry is economc, can be econonmic w thout the
21 UNE in question. In terms of succeeding over tine or
22 opportunity to succeed, | think that, you know,
23 obvi ously that involves an anal ysis of the market.
24 Certainly it is the kind of consideration that the

25 Conmmi ssion needs to give to the track 2 analysis. For
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exanpl e, there are shall we say dueling nodels in this
case of an efficient CLEC and whether it would be
profitable for it to serve the market over tinme, you
know, using unbundl ed switching as opposed to relying on
UNE switching. And that is one of the things that you
certainly can consider in weighing the track 2 evidence
in this case.

Q Bei ng econom c, is that nore than just
surviving or is that some | guess positive el enments of
success woul d be or being economic would be to make a
profit I'm assum ng?

A Well, | think the term econom c, you know,
really refers to and profitable really are, you know,
mean different things in the context of the application
of the statute.

Q Well, let me ask then anot her question.

Let's just put it in nore of a context. To be econom c,
woul d that enconpass the ability to attract capital
sufficient to acconplish the objectives in a business

pl an?

A Again, in a context of, for exanple, as |
have said, the track 2 analysis of potential deploynent,
yes, that's something that one needs to |look at. That's
why the FCC | think asks for in effect a business case

model of an efficient CLEC
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Q Wuld it nean the earning a return, enough to
achieve a return of and a return on capital invested?

A Yes.

Q And do you have an idea of what a rate of
return should be for an economic firm is it 5% 10%
159

A You know, | don't as part of ny testinony
of fer an opinion on that. | think that to the extent
that Qnest offers that kind of analysis it's enconpassed
in the presentation of the CPRO nodel results which
M. Copeland will be testifying on. So ny sense is that
that would be an appropriate issue for himto discuss
with you.

Q Did you consider that, what a reasonable rate
of return would be, when you drafted your sentence in --
| nean it seems to ne that should be enconpassed in the
termyou use, reasonable opportunities to succeed, but
maybe that wasn't a specific el enent that you consi dered
when you drafted that.

A | think, you know, the problem | think here
is that as the FCC has nmade clear now in the TRO the
guestion, and the analysis, the questions you ask and
the analysis you do in inplenmenting the TROis to | ook
at an efficient CLEC. Now an efficient CLEC is not

necessarily any CLEC that is existing in the market
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today. Why? Because the FCC says we can't -- it's not
a question of a particular business plan or how a
particul ar CLEC has constructed its business plan or
chosen to enter. So in both track 1 and track 2 there
are real -- there are neans enbodied in the TRO for
answering the question you have posed.

In the triggers analysis the FCC has said,
the fact that there are three self provisioning
providers in the market today using UNE-L or sone other
formof |oops to serve custonmers suggests that entry
wi thout relying on UNE switching is economic. That's
why the FCC chose three and not two and not one. It
could have taken a |l ower trigger analysis.

In track 2 they're saying that the business
case nodels that are part of the proof that nust be
shown to succeed under track 2 have to take into account
all of the considerations you have tal ked about, have
appropriate time horizon, have appropriate assunptions
about rate of return, have appropriate assunptions about
prices and rates and churn and all of those issues that
I'"'msure you will hear debated in subsequent phases of
t hese hearings.

So | think that they're -- in track 1 the FCC
has said there's objective proof that if you find it

answers your question. In track 2 you have nmuch nore
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| eeway to exam ne for exanple the conpeting nodels here

to determ ne which one, you know, answers the questions

nost satisfactorily given what your concerns are.
COW SSI ONER OSHI E: Thank you, no nore

gquesti ons.

EXAMI NATI ON
BY JUDGE RENDAHL:

Q M . Shooshan, | do have one question for you,
and if you would turn to Exhibit 3-T on page 36.

A 3-T, that would be my responsive testinony.
I'"msorry, page 367

Q Page 36, and specifically the first
par agraph, nunber 1.

A Yes.

Q And it's an issue we haven't discussed yet,
and that has to do with transition plans which m ght
happen after a decision is nmade if a decision is nade
that no unbundling is required.

A Yes.

Q You state on lines 4 and 5 that transition
pl ans are being addressed in a separate proceedi ng.

What separate proceeding are you referring to, or were
you not quite sure what was the plan here in Washi ngton?

A A conbination of two things. One is yes, |
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wasn't quite sure at the tine | wote this what the
stages were going to be, and what actually | should have
said there was hot cuts are being considered in a
separate proceeding. The provisions relating to
transition plans are set out in the TRO. | believe it's
Par agraphs 528 to 532, and at |east ny understanding is
that those kinds of issues are not directly in any phase
of this proceeding right now, but | could be wong about
that. But it was hot cuts that | understood was being
addressed in a separate proceeding or separate phase of
this proceeding.

Q Okay. But do you think it's necessary if the
Conmi ssion were to nmake a decision that in certain
mar kets that no unbundling is required, that the
Conmi ssi on does need to address transition plans at the
same time?

A. Well, | think what I'm saying is the TRO
provides for that, and | think you first start -- you
start by |l ooking at the TRO and seeing -- and it
anticipates there will be those plans. Wether you
actually have to take any affirmative action there or
not is sonething | |eave, you know, up to you at this
point, but | think you start by |ooking at those
par agraphs in the TRO and, you know, being gui ded by

t hose.
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JUDGE RENDAHL: Okay, thank you, that's it.

MR. KOPTA:  Your Honor.

JUDGE RENDAHL: M. Kopt a.

MR. KOPTA: Mght | follow up on a question
that the Chai rwoman was asking M. Shooshan?

JUDGE RENDAHL: Pl ease go ahead, we have five
m nut es.

MR. KOPTA: It won't take nore than that.

CROSS- EXAMI NATI ON

BY MR. KOPTA:

Q Good norning, M. Shooshan
A Good nor ni ng.
Q Do you recall a discussion with the

Chai rwonan about in which |I believe you nmade a statenent
sonmething along the lines that UNE-L is not as
profitabl e as UNE-P?

A Yes.

Q So there's a significant cost difference
between UNE-L and UNE-P with respect to the CLEC
provi ding the service, correct?

A | didn't characterize the cost difference,
and cost differences per se the FCC has said is not a
basis for finding inpairment.

Q But if it's not as profitable, doesn't that
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follow then that there are different costs for UNE-P
than for UNE-L?

A It obviously -- there obviously are different
costs.

Q Wul d you al so agree that there are sone
custoners that could be served profitably with UNE-P but
not profitably with UNE-L?

A I don't think there's any evidence in this
case to suggest that.

Q Have you done any analysis as to whet her
that's a possibility?

A | have said before, | don't know how better
to say it, that, you know, UNE-P is a cheap way of
entering the market. It obviously is going to be
preferred by certain carriers not having -- having said
that, what's significant is the extent to which there
are conpetitors in the market not using UNE-P but using
UNE-L or some other distribution plan in conbination
with their own switches. That | think is significant.
Whet her the issue -- if the issue is a question of
profit margin for the conpetitors or the business plans
of one conpetitor versus another, | think the TRO is
pretty clear that that's not sonething this Comm ssion
has the latitude to exam ne

Q Well, that's not really responsive to ny
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question, which was, have you done any analysis as to
whet her there are custoners that can be served
profitably using UNE-P but can not be served profitably
using UNE-L in any of the MSAs that you have identified
in this proceedi ng?
A No.

MR. KOPTA: Thank you, that's all | have

JUDGE RENDAHL: Thank you, M. Kopta.

We're reaching that magic hour of 11:00,
M. Smith, | don't want to deprive you of your
opportunity to --

MR SMTH:  Well, |I'mnot sure what
M. Shooshan's travel plans are, but assumi ng he's not
| eaving right away, perhaps the rational thing to do
woul d be to all read the order and then we cone back.
Whenever we reconvene | just have a few m nutes, but
it's more than a minute or two of redirect.

JUDGE RENDAHL: So probably no nore than 15.

MR SMTH. Clearly no nore than 15

JUDGE RENDAHL: Ckay, then why don't we do
that after our lunch break at 1:30, and so why don't we
be off the record now and | et everyone read the order
we' |l come back and probably take up the order at 1:30
to di scuss how we need to proceed, and then we'l

conti nue on with M. Shooshan.
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CHAl RWOMVAN SHOWALTER:  We could, if it's only
15 mnutes, we could just finish M. Shooshan if you
can, you know, not | ook at your conputers.

JUDGE RENDAHL: |'m assuming there are folks
out there who are obtaining the order for you at this
poi nt ?

| see nods in the room

So why don't we continue until we finish with
M . Shooshan.

(Di scussion off the record.)

(Luncheon recess taken at 11:00 a.m)

AFTERNOON SESSI ON

(1:30 p.m)

(Di scussion off the record.)

JUDGE RENDAHL: We're back on the record
after an extended |unch break having many of us read
some or all of the D.C. Circuit Court of Appeals’
deci sion, and based on that and informal discussion by
all the parties and the Conmi ssioners, Qwmest has renewed
its motion to suspend the proceedings. That nmotion is
granted, so this proceeding will be suspended
i ndefinitely pending an understandi ng of what the FCC

will do in ternms of seeking appeal or a stay or
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directing the states requesting an advisory or fact
finding role.

Because the proceedings will be suspended
indefinitely, we will need to address the issue, not
necessarily today but at a |later date, the issue of what
we do with the record in this proceeding. The parties
have agreed that M. Shooshan does not have to stay here
indefinitely, and Qmest has withdrawn its request for
redirect, so there is no need for recross, so,

M . Shooshan, you are excused fromthe stand, you nay go
hone.

THE W TNESS: Thank you.

JUDGE RENDAHL: You do not have to stay here
for 60 days or |onger.

THE W TNESS: Thank you very rmuch.

JUDGE RENDAHL: And the Conmmission will issue
a notice to the parties setting aside sonme day for a
status conference when it becones cl earer when that
m ght be appropriate to determne the further status of
this proceeding and what to do with the record.

Have | captured the Comr ssion's decision?
Any further comments the Conmmi ssioners wish to nake?

CHAIl R\OMAN SHOWALTER: | will just nake one
further coment. | think that our original decision not

to suspend was correct, and today's is also correct, and
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all is not lost. | personally feel that because we did
start these proceedings, |, and | suspect the rest of
us, are nmore up to date, we're able to read the Court of
Appeal s' order today with sone intelligence, and we are
really just that nmuch further ahead in this state on
this issue and able to follow it when things pick up
again. But | do appreciate everyone com ng.

JUDGE RENDAHL: Yes, | would second that, and
I would also thank all of you for your patience in
putting together what we did to get here today, know ng
how di fficult |last week was for all. So | appreciate
all of your assistance in that respect and | ook forward
to seeing you all at sonme time in the future

So this hearing is adjourned unless the other
conmi ssi oners have comments.

Thank you all, we're adjourned.

(Hearing adjourned at 2:00 p.m)



