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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

In the Matter of the Petition )
of QWEST CORPORATION to ) DOCKET NO. UT-033044
Initiate a Mass- Mar ket )
Swi t chi ng and Dedi cat ed ) Volume VII
Transport Case Pursuant to ) Pages 297 to 492
)
)

the Triennial Review Order.

A hearing in the above natter was held on
March 1, 2004, from 10:05 a.mto 5:00 p.m, at 1300
Sout h Evergreen Park Drive Sout hwest, Room 206, O ynpi a,
Washi ngton, before Adm nistrative Law Judge ANN RENDAHL
and Chai rwoman MARI LYN SHOMALTER and Conmi ssi oner

Rl CHARD HEMSTAD and Conmi ssi oner PATRICK J. OSHI E.

The parties were present as follows:
THE COWM SSI ON, by JONATHAN THOMPSON,
Assi stant Attorney General, 1400 South Evergreen Park
Drive Sout hwest, O ynpia, Washi ngton 98504-0128,
Tel ephone (360) 664-1225, Fax (360) 586-5522, E-mil
j thompso@wut c. wa. gov.

THE PUBLIC, by SIMON FFI TCH, Assi stant
Attorney General, 900 Fourth Avenue, Suite 2000,
Seattl e, Washington, 98164-1012, Tel ephone (206)
389- 2055, Fax (206) 389-2058, E-Mil sinmonf@tg.wa. gov.

QVNEST CORPORATI ON, by LI SA ANDERL and ADAM
SHERR, Attorneys at Law, 1600 Seventh Avenue, Suite
3206, Seattle, Washington 98191, Tel ephone (206)
345- 1574, Fax (206) 343-4040, E-Mail
lisa.ander| @west.com and by TED SM TH, Attorney at
Law, Stoel Rives LLP, 201 South Main Street, Suite 1100,
Salt Lake City, Utah 84111, Tel ephone (801) 578-6961,
Fax (801) 578-6999, E-mail tsmth@toel.com

Joan E. Kinn, CCR, RPR
Court Reporter
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AT&T COMMUNI CATI ONS OF THE PACI FI C NORTHWEST,
by REBECCA DECOOK and STEVEN WEI GLER, Attorneys at Law,
1875 Lawrence Street, Suite 1575, Denver, Col orado
80228, Tel ephone (303) 298-6357, Fax (303) 298-6301,
E-mai | decook@tt.com and by ROBERT M POMEROY, JR.,
Attorney at Law, Holland & Hart, 8390 East Crescent
Par kway, Greenwood Village, Col orado 80111, Tel ephone
(303) 290-1622, Fax (303) 290-1606, E-nmil
r poner oy@ol | andhart.com

ADVANCED TELCOM | NC., ESCHELON TELECOM OF
WASHI NGTON, | NC., | NTEGRA TELECOM OF WASHI NGTON, | NC.,
GLOBAL CROSSI NG LOCAL SERVI CES, | NC., MCLEODUSA
TELECOVMUNI CATI ONS SERVI CES, | NC., PAC-WEST TELECOW
I NC., TIME WARNER TELECOM OF WASHI NGTON, LLC, and XO
WASHI NGTON, | NC., by GREGORY J. KOPTA, Attorney at Law,
Davis Wight Tremaine, LLP, 1501 Fourth Avenue, Suite
2600, Seattle, Washington 98101, Tel ephone (206)
628- 7692, Fax (206) 628-7699, E-nmmil gregkopta@w.com

MCl, by M CHEL SI NGER NELSON, Attorney at
Law, 707 - 17th Street, Suite 4200, Denver, Col orado
80202, Tel ephone (303) 390-6106, Fax (303) 390-6333,
E-mai | m chel.singer nel son@rci.com and by LISA F.
RACKNER, Attorney at Law, Ater Wnne LLP, 222 Sout hwest
Col unmbi a, Suite 1800, Portland, Oregon 97201, Tel ephone
(503) 226-8693, Fax (503) 226-0079, E-Mil
| fr @t erwnne.com

COVAD COVMMUNI CATI ONS COMPANY, by KAREN S.
FRAME, Attorney at Law, 7901 Lowy Boul evard, Denver,
Col orado 80504, Tel ephone (720) 208-1069, Fax (720)
208- 3350, E-mail kframe@ovad.com

WEBTEC, by ARTHUR A. BUTLER, Attorney at Law,
Ater Wnne LLP, 601 Union Street, Suite 5450, Seattle,
Washi ngton 98101, Tel ephone (206) 623-4711, Facsimle
(206) 467-8406, E-Miil aab@terwynne.com

FEDERAL EXECUTI VE AGENCI ES, DEPARTMENT OF
DEFENSE, by STEPHEN S. MELNI KOFF, Attorney at Law,
Regul atory Law Office, U S. Arny Litigation Center, 901
North Stuart Street, Suite 700, Arlington, Virginia
22203-1837, Tel ephone (703) 696-1643, Facsinmile (703)
696- 2960, E- Mail stephen. nel ni kof f @qgda. army. m | .
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W TNESS: PACGE:
HARRY M SHOOSHAN
Direct Examination by M. Smth 331
Cross-Exani nation by M. Weigler 334
Cross- Exani nati on by Ms. Rackner 384
Cross- Exam nati on by Ms. Frane 420
Cross- Exanmi nation by M. Thonpson 437
Cross-Exanmi nation by M. Ml nikoff 466
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PROCEEDI NGS

JUDGE RENDAHL: Good norning, we're back on
the record again in Docket UT-033044 in the Matter of
the Petition of Qwmest Corporation to Initiate a Mass
Mar ket Switching and Direct Transport Case Pursuant to
the Triennial Review Order. [|'m Ann Rendahl, the
Admi nistrative Law Judge presiding over this hearing
wi t h Chai rwoman Marilyn Showal ter and Comnri ssi oners
Ri chard Henstad and Patrick Oshie.

The focus of our hearings are Quest's
petition challenging the Federal Communications
Commi ssion's National findings of inpairment concerning
mass mar ket switching and dedicated transport.

We will take brief appearances of the
parties, and then we'll begin with the parties' opening
statements beginning with Qunest for five mnutes, and
any other party that w shes to nmake an openi ng statenment
for five mnutes, and then Qwmest has five mnutes of
rebuttal .

So let's begin appearances with Qunest.

MS. ANDERL: Thank you, Your Honor, Lisa
Ander| and Adam Sherr, in-house attorneys representing
Qnest .

MR SMTH. M nane is Ted Smith with the | aw

firmof Stoel Rives, also appearing for Quest.
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1 JUDGE RENDAHL: Thank you, M. Snmith.
2 For MCI.
3 MS. RACKNER: Lisa Rackner with the law firm

4 of Ater Wnne appearing for M.

5 MS. SINGER NELSON: M chel Singer Nel son

6 appearing on behal f of M.

7 JUDGE RENDAHL: For AT&T.

8 MS. DECOOK: Rebecca DeCook, and al so today
9 M. Steve Weigler will be appearing for AT&T. His

10 address is the same as nmine, his tel ephone nunber is

11 (303) 298-6957, his E-mail address is weigler@tt.com

12 JUDGE RENDAHL: Thank you.
13 For the joint CLEGCs.
14 MR, KOPTA: Gregory Kopta of the law firm

15 Davis Wight Trenmine, LLP on behalf of Advanced Tel com
16 Eschel on, Integra, d obal Crossing, MLeod USA,

17 Pac-West, Tine Warner Tel ecom and XO.

18 JUDGE RENDAHL: Thank you.

19 For Covad.

20 MS. FRAME: Karen Frame, in-house counsel for
21 Covad.

22 JUDGE RENDAHL: And for Staff.

23 MR, THOWMPSON: Jonat han Thonpson, Assi stant

24 Attorney Ceneral for Conmi ssion Staff.

25 JUDGE RENDAHL: Thank you. And at our new
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back table for the Departnent of Defense and ot her
Federal Executive Agenci es.

MR. MELNI KOFF: Steve Mel ni koff, Your Honor

JUDGE RENDAHL: For Public Counsel.

MR. FFITCH: Sinobn ffitch, Assistant AG for
Publ i ¢ Counsel, Your Honor

JUDGE RENDAHL: And for WeBTEC.

MR. BUTLER: Arthur A Butler of the law firm
Ater Wnne for WeBTEC.

JUDGE RENDAHL: Thank you.

Okay, now | think we're going to start with
openi ng statenments begi nning with Quest.

(Di scussion on the Bench.)

JUDGE RENDAHL: | distributed during the
pre-hearing conference a flow chart which describes the
deci si on naking process for nass market circuit
switching and for the dedicated transport portion. It
indicates by letter each elenent that this Comm ssion
needs to determine, and it would help the Conm ssioners
greatly if you could refer in your opening statenents to
those portions of the flow chart so we know where you're
headed. This is where we're -- this is sort of a road
map of where we're going.

A nodification this norning for the benefit

of the Conmi ssioners, we are going to nove the transport
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i ssues to April, so actually these two weeks in March we
will be primarily addressing the mass market swi tching

i ssue |l ess the batch hot cut, so you don't need to
really refer to the second page, and the batch hot cut
issues are N, O and P, so if you can -- | don't think
we will be addressing batch hot cut and transport this
norning. We'll probably do that separately in April

and so for your purposes this norning, just please
address where you are on the main part of the mass

mar ket circuit switching chart.

Okay, and with that | think we're ready to
begin with M. Smith for Qvwest. Please go ahead.

MR. SM TH. Thank you very much. Menbers of
t he Comm ssion, Judge Rendahl, mnmy nane is Ted Snmith, and
I''m here on behalf of Qwest. W appreciate the
opportunity to briefly frane the critical issues in this
case.

The TROis a lengthy order. [It's very easy
to get lost inits details. | think the challenge we
all face with the many w tnesses and thousands of pages
of testinmony is to not |ose sight of the core principles
that are inherent in that order. The core principles |
bel i eve can be boiled down into two statenents.

The first of these, which refers to area D on

the mass market switching flow chart, is that if there
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is a sufficient | evel of conpetition, there is no
conpetitive or legal reason for ILECs to be required to
unbundl e switching or transport. This principle relates
to -- is typically referred to as the track 1 or the
trigger test, and it's area D as | indicated.

Secondly, in the case of switching, even if
exi sting conpetition is not wi despread in sonme narkets,
there is no conpetitive or |legal reason for ILECs to be
required to unbundle switching if it is possible for a
conpetitive carrier to operate economcally wthout
access to those unbundl ed el enents. This is typically
referred to as track 2, it's area F on the flow chart.

I think you will find that the vast majority
of the discussion in these hearings refers to those two
significant areas. | would ask the Commission as it
wei ghs the evidence to evaluate the evidence that will
be presented in the |light of those two core principles.
VWi le reading the TROis a | aborious process, a carefu
reading of its 800 plus paragraphs discloses that the
FCC has provided a well defined road map for applying
these core principles in the maki ng of the required
deci si on.

As to the first of those principles, that
unbundling is not required where there is a sufficient

| evel of existing conpetition, the FCC standard is
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clear. For unbundled switching, there is a sufficient
| evel of conpetition if there are three conpetitive
carriers in a market that are serving nass market
customers with their own switches. The FCC in the order
has characterized this test as an objective bright line
test that was intended to be easy to apply. Indeed FCC
Conmi ssi oner Martin, one of the architects of the
Triennial Review Order, recently stated that this three
carrier trigger test is a pretty clear, easy test to
apply. The single nost inportant point | would like to
make in this brief opening statenent is that, is to
reaffirmthat point. The three carrier self
provisioning trigger in the TROis intended by the FCC
to be a bright line and objective test and shoul d be
applied precisely in that manner.

I think the nost significant area of
di sagreement in this case, certainly in this week, is
how this bright line trigger test should be applied.
AT&T and MCI want to turn it into a subjective,
conplicated exercise. They add nunerous requirenents
that are neither discussed in nor contenplated by the
Triennial Review Order. W will address these issues in
great detail, but just a few exanples. They would
i mpose market share tests. They would i npose a test of

ubi quity. They sinply ignore the market definition for
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mass mar ket custoners in the triennial review order and
attenpt to create submarkets. They even want you to

| ook behind the notives of the carriers. These

subj ective factors are not relevant to the self
provisioning trigger, they're not |isted anywhere in the
TRO, and by proposing themthe CLECs are attenpting to
convert a straightforward test into a norass of

subj ective and i npreci se measures.

The reason they do so | think is clear.
After applying the test proposed by AT&T, not a single
CLEC qualifies as a trigger candidate in a single wire
center in the state of Washington, not even one. Yet
West ern Washington is one of the npbst conpetitive areas
inthe United States. So ny key point to you today is
if you take anything fromthis opening statement | ask
that it be this point, please apply the self
provisioning trigger test in the objective
straightforward way it was intended.

Let me just quickly address the second core
principle, which relates to the area F on the fl ow
chart, which is the second principle that unbundling is
not required where there are fewer than three self
provisioning switches if it is nevertheless feasible for
CLECs to operate economcally with their own sw tching.

The FCC view on this area is also clear. W're
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instructed to look at three factors. The extent to
which carriers have deployed switching. |n other words,
even if it's less than three, actual depl oynent should
wei gh heavily. M. Teitzel addresses this issue.
Second issue is whether business case nodels denonstrate
that a hypothetical efficient CLEC could operate
econonmically by serving nass market custoners with its
own switching. M. Copeland and M. Buckl ey address
these issues. And then finally whether there are any
operational barriers that would prevent a CLEC from sel f
provi sioning switching. M. Hubbard denonstrates that
there are no such operational inpedinents.

I would stop at this point, thank you.

JUDGE RENDAHL: Thank you, M. Snmith.

We' Il proceed next with AT&T, M. DeCook

MS. DECOOK: Thank you, Your Honor, good
nor ni ng Chai rwoman Showal ter, other nenbers of the
Commission. | too would like to address what you have
| abel ed in the chart as section D, the trigger analysis.
And | think there are sone core principles that you need
to keep in mnd. Mne are slightly different than those
mentioned by Qeest. And | think these are principles
that the FCC kept in mnd as it drafted and decided its
TRO decision. And that they are two.

First, the principle goal of the Act. The
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obj ective here is to assess the |evel of conpetition,
keeping in mnd that the principle goal of the Act was
to ensure the devel opnent of conpetition in the |loca
services market. Wth that in mind, |I think the second
question you shoul d ask yourself as you assess the
evidence in this case is if there is no UNE-P, will
there be alternatives available in the marketplace to
serve mass market custonmers. Because that is surely the
focus of this proceeding, the mass market custoner, both
the smal |l business custoner and the residentia

cust oner.

Focusing on the trigger analysis, | agree
that the test here is, is there a sufficient |evel of
conpetition to ensure that the nmass market customers
will be served if you elimnate UNE-P. \Where Qmest and
AT&T differ is the scope of the trigger analysis. Quest
woul d have you believe that the switching analysis is
sinmply a counting exercise, if there are three sw tches,
CLEC switches, in a particul ar geographic area that
serves one or two custoners, that's sufficient to
denonstrate that the inpairnments have been overcone. W
di sagree. W think that the inpairnment analysis is an
analysis. It's nore than just counting swtches.

The FCC directs the states to conduct a

granul ar anal ysis and that whatever analysis you do nust
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be based on economic rationality. The FCC expects
states to analyze the facts of swi tched depl oynment end
usage, not just count to three. |In doing your analysis,
we believe that the Comm ssion nmust review and eval uate
the actual evidence of conpetition in the marketplace to
ensure that there is sufficient conpetition to
denonstrate that the barriers to entry have been
overcome. And in doing so, you nust apply reason and
comon sense in assessing whether a carrier does, in
fact, qualify as a trigger.

The FCC has said to qualify as a trigger, the
CLEC nust be actively providing service using UNE-L and
they're likely to continue to do so. W believe that
these two factors underscore the FCC s intent that
states apply reason and judgnment to assessing the
granular facts that are presented to you. In Washington
we believe the facts will show that no matter what
geographic definition you adopt that UNE-L mass mar ket
conpetition is so small that it barely registers on the
radar screen. Nowhere does the UNE-L nmass market narket
share for all of the CLECs that represent the conbined
triggers in this case exceed 1.6% of the total market.

Now i f the objective here is to deternine
whet her there is sufficient |level of conpetition, the

FCC has provided us sone indicia as what it thinks is
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the appropriate |evel of market share that isn't enough
For exanple, in its order it stated that the |evel of
conpetition, the 3% market share of cable conpetitors
was not sufficient to have overcone the inpairnment. It
al so said that the 3% to 5% market share of wireless
service providers was not sufficient. Also instructed
in this consideration are the nodels that have been
presented to you in this case. The nodels all assune
that a 5% mar ket penetration is required by a CLEC using
UNE-L in order to denmonstrate that it can be
econonically viable and have a sustai nable market. The
actual level of penetration for UNE-L in the state of
Washington is a nere 1.6% at best. That's well bel ow
the 3% to 5% range that the FCC consi dered was not
sufficient to show that inpairnment had been overcone on
a national |evel

In short, the evidence will show that Quest
has failed to overcone the national finding of
impairment as it relates to nmass nmarket switching.
Thank you.

JUDGE RENDAHL: Thank you, Ms. DeCook

For MCI.

MS. SI NGER NELSON: Yes, thank you, Your
Honor. Good norning Chai rwonan Showal t er

Commi ssioners. U timtely this case is about consuner
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choice. You nust ask yourselves at the end of this
case, wWill mass market consuners continue to have the
ability to choose |ocal service providers. There are
three broad areas of issues before you in the next
coupl e weeks. The first is market definition, and
that's initem A on the mass market circuit sw tching
decision chart. The second is switching triggers, which
both Qmest and AT&T have focused on this norning so far
Those are itens D and E in the decision chart. And then
the third broad areas, econom c and operationa

i mpai rment issues, which really is part of itemF in
your mass market circuit switching chart, the potentia
for self provisioning.

Each deci sion that you nmake in these broad
areas nust pass through the customer choice filter. For
exanpl e, on the issue of switching triggers, the trigger
test is not about potential deployment. Rather triggers
eval uate evi dence of actual CLECs that actually overcane
the operational and economic barriers to serve mass
mar ket residential and small business custoners using
their owmn switch. So switching for a geographic area
can not be triggered out so to speak unless and unti
every custoner in that area has either three self
provi sioning or two whol esale carriers actually

provi ding | ocal service using their own switches.
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Therefore, triggering out UNE-P for all residentia
consuners in a broad geographic area on the basis of a
nore |imted geographic entry by CLECs providing only
busi ness service not only violates the FCC s trigger
test, it also will result in denial of consumer choice.

The FCC al so asks you to evaluate potentia
depl oynment. Qwest's nodel makes incorrect assunptions
concerning the length of time a CLEC can maintain a
steady revenue stream Revenues are too unpredictable
and costs are too variable for the Commi ssion to
determine that any particular narket is definitely
econonmic. Until the econonic and operationa
i mpai rments are renoved, nmass narket switching should
remai n avail able so that consuners can continue to have
the choices that they have today. In sum you want to
prevent the situation where the Comn ssion receives a
phone call from a residential UNE-P consumer conpl aining
that she | ost her UNE-P | ocal provider and has to switch
back to Quwest, and all the Conmm ssion can say in return
is, well, we found that three UNE-L providers provide
| ocal service in the market, but unfortunately none of
them provide it to you.

That's all | have this norning.

JUDGE RENDAHL: Thank you.

For the joint CLECs, M. Kopta.
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MR, KOPTA: Thank you, Your Honor, in the
interest of conserving time, | believe we will sinply

concur in the opening statenments of AT&T and MCl, thank

you.
JUDGE RENDAHL: Thank you.
For Covad, Ms. Frane.
MS. FRAME: Thank you, Your Honor. Menbers
of the Conmi ssion, Chairworman Showalter. In this case

Covad requests that the Conm ssion consider how it wll
al so ensure nondi scrimnatory access to conbi ned voice
and data services. That is our interest here. Because
Qwest is challenging the FCC s finding of inpairment in
access to local circuit switching for mass market
consuners, this Comm ssion al so nust consi der whether
conpetitive |local exchange carriers are inpaired in
their ability to operationally transition fromthe
unbundl ed network el enent platform UNE-P, to the
unbundl ed network el enent | oops and whet her the CLECs
are econonmcally inpaired in their ability to use UNE-L
based on |ine splitting processes, rates, and 0SS
currently available fromILECs. And this directly
relates to itemF on your mass market circuit sw tching
chart.

The Triennial Review Order vested this

Conmmi ssion with a responsibility for determining the
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future of conpetition in Washington state in the
residential voice market. Specifically the FCC

del egated to the states the authority to determ ne

whet her conpetitors are entitled to UNE access to the

i ncunbent's switching facilities in the residential or
mass market. The conpetitors' ability to access the

i ncunbent's switching facilities, however, is
operationally and economically intertwined with their
ability to provide their custoners with data services.
It's a key conponent in the future of conpetition in the
residential voice market in Washington state, and with
the ability of the conpetitors to provide the bundl ed
voi ce and data product via line splitting. And that's
basically what Covad would |Ii ke the Comri ssion to
consider is whether or not the other conpetitors, nanely
even the data conpetitors, would be inpaired if Quest
does nmeet the test in this case.

Thank you.

JUDGE RENDAHL: Thank you.

M. Thonpson.

MR, THOMPSON: Thank you, good norning. The
key issue for Staff in this case, |ike many parties, is
the future of unbundl ed switching for the mass narket.
W t hout unbundl ed switching, of course there's no UNE-P

And you have becone familiar with the inportance of



0316

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNE-P as a result of the recent Qwmest conpetitive
classification case. Specifically M. Spinks' testinony
provides a critique of Qwest's mass market switching
case as it pertains to market definition, which is parts
A and B on the chart. And he provides you with a sort
of a high level road map for preserving the opportunity
for UNE-P based conpetition to develop for the
residential market and to continue to devel op outside of
t he urban cores.

Staff's main concern is that you not adopt
mar ket definitions that are overinclusive, in other
words, that sweep in market segnents and geographic
areas wherein which a finding of inpairment is warranted
with those in which it is not. And we propose that you
do this in tw ways. The first is we propose
elimnating certain wire centers fromthe netropolitan
statistical areas that Qwmest has proposed as its
mar kets. Even Qmest concedes that in many cases these
wire centers do not neet the test for profitability for
CLECs using their own switches. And secondly, we
propose that you separate the mass market into
residential and small business segnents for your
i mpai rment anal ysis and keep open the opportunity for
separate findings for both of those segnents.

M. Spinks uses Qunest's own financial nodel, the CPRO
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nodel, to show that if CLECs are required to use their
own switches, that is if UNE-P is not available to them
it will not be economic for themto serve the average
revenue residential customer in the market areas that

t hey propose.

In a nutshell, Staff will be arguing in this
case that you're not occluded in your discretion so nmuch
that you have to elinminate UNE-P for the broad nass
mar ket residential and very small business customers
hi gh and | ow revenue groups sinply because you find that
CLECs may have made inroads in the high revenue end of
that broad nmass nmarket. Thank you.

JUDGE RENDAHL: Thank you.

M. Mel ni koff.

MR. MELNI KOFF: Thank you, Your Honor. Good
nor ni ng Chai rwonan and Conmm ssioners. | am appearing on
behal f of the customer interests of the Federa
Executive Agencies. Collectively the agencies are anong
the largest, if not the |argest, users of
tel ecommuni cations in the state of Washington. The
agenci es do not have access to unbundl ed network
el ements. However, the Commi ssion's decisions as to the
availability of UNEs, especially the mass market
switching UNEs, will affect the ability of the agencies

to obtain | ocal teleconmmunications services from
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carriers other than incunbents.

It is the agencies' policy to solicit
conpetitive bids for services whenever possible. Qur
interest is not limted to services provided to | arge
facilities or facilities in urban areas. Rather the
agencies vary widely in size and needs and incl ude nany
in small rural offices. Wether small or |arge systens,
However, the absence of effective conpetition neans few,
if any, choices, which translates to higher prices.

Mor eover, a strong conpetitive presence in the mass

mar ket | ocal services enables conpetitors to have a

vi abl e presence to serve both large and snmall| custoners.
We strongly advocate for a strong, vibrant, but fair
conpetitive environnent.

However, we do not seek here a
reconsi deration of the FCC s TRO determi nations. W are
participating in this proceeding to assess the Quest
proposal seeking elimnation of the nass market
switching UNE in the major popul ation centers, areas so
| arge that many rural areas will |ikew se be unserved by
the now prevalent UNE platform UNE-P. UNE-P has been
as the Conm ssion emphasized in its 2003
reclassification proceeding, the driver of conpetitive
alternatives for custoners throughout the state. The

Commi ssi on shoul d be sensitive that the results of a
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grant of Qwmest's request in its entirety could seriously
i mpact what the Commission did in the reclassification
proceedi ng.

Qur position on market definition trigger
track 2, is evolving and we'll await the conpletion of
the hearings, but this much we know fromthe evidence
which is sought to be introduced. The nmarket, which is
area A, should not be defined at either extrene the
parties are advocating, but rather should start with an
area such as the MSA, start. An analysis of the Qnest
data, however, shows that there are many wire centers
with no presence of self provisioning CLECs. It is
guesti onabl e whether those wire centers should be
included in the market, especially if they're small and
far from maj or popul ation center of the MSA. That
action would inplenent the FCC s guideline that in
defining the market the Commi ssion should take into
account in part the presence of conmpetitors. Quest did
not do so.

As far as area D, the track, the trigger
mechani sm Qwest noreover has taken we believe a nore
simplistic view of the task of identifying self
provisioning carriers that qualify for inclusion in the
trigger analysis. Sone of their triggers should not be

counted. Qwest appears to believe that the litera
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1 readi ng of the FCC s TRO rul es only mandates i ncl usion
2 But one doesn't need to read nuch to see that the FCC
3 directions in its underlying order and its rules in this
4 regard are inconsistent and require the Conmm ssion to
5 exerci se sone objective, not subjective, discretion to
6 ensure that the spirit of the TROin addition to the

7 letter of the applicable rule are considered together
8 Finally, we will assess whether there is as
9 cl ai med no inpairment under the TRO track 2, which is
10 area F approach, recognizing that this is a conpl ex

11 analysis, while we reserve -- we will reserve our

12 evol ving conclusion in that regard until the brief.

13 Thank you.

14 JUDGE RENDAHL: Thank you.
15 M. ffitch.
16 MR. FFI TCH: Thank you, Your Honor. Good

17 nor ni ng Chai rwoman Showal ter and Conmi ssioners. This
18 case clearly has significance for Washington residentia
19 and busi ness customers, and while due to resource

20 constraints Public Counsel has not presented expert

21 testimony, we are followi ng the case closely and do

22 intend to file post hearing briefs commenting on the

23 evi dence and the policy issues. W appreciate the

24 opportunity to be heard in opening statenments, and

25 want to enphasi ze concisely four key issues, and given
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1 where | amin the lineup, 1'"mgoing to be echoing a

2 couple of things that you have heard al ready.

3 First, unbundling is a key node of entry.

4 The Tel ecom Act provides for three nodes of entry to

5 foster conpetition in the | ocal market, and unbundling
6 is one of those nodes, and it has been critical to the
7 energence of conpetition in Washington. Phasing out

8 unbundl ed swi tching and thereby elimnating UNE-P has

9 the effect of severely curtailing a key node of entry.
10 And this should only occur if the Conmmi ssion is very

11 strongly persuaded by the evidence that conpetition for
12 the mass market in Washington will not suffer.

13 Second point is consistency. The Comm ssion
14 shoul d keep in m nd, as others have noted, its recent
15 decision in Quwest's conpetitive classification petition
16 for business service. That decision placed significant
17 wei ght on the availability and the use of UNE-P by

18 conpetitors. The Conmi ssion should require consistency
19 in Qwst's position between the two dockets and shoul d
20 achi eve consistency in its own final decision
21 Third point, the market definition is
22 critical, and this is part A on the diagram If the
23 Commi ssi on sel ects a geographic market that's too | arge,
24 there is a much greater risk of an erroneous

25 determination as to inpairnent. The |larger the market,
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the nore heterogenous it is, and the nore likely it is
that a finding of noninpairnent will inproperly gather
up areas where no conpetition exists at all or where
conpetition is heavily reliant on UNE-P and i npairment
woul d result fromits renoval. The |arger the market,
the further the definition strays fromthe FCC s
direction to enploy a granular analysis, to focus on the
| ocati on of custoners actually being served, and to
define a geographi c market which excludes areas where
there's likely to be inpairnment.

We question whether the use of an MSA or a
conpany wi de service territory neets this test as
opposed to a nore granul ar bottomup type of approach
The risk of an erroneous determ nation arising from an
overbroad market definition can be significantly
di mi ni shed in two additional ways. Echoing Staff here,
we woul d urge the Commission to treat the residentia
and smal |l business markets as separate markets based on
their different characteristics. Secondly, and this is
item C on the chart, the Comm ssion should be cautious
about increasing the nunber of lines used for the
crossover fromDSO to DS1 to a nunber nuch above the FCC
defaul t nunber.

My fourth and final point is that | would

enphasi ze that the risks of a wong decision are
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asymetric. |If the Comm ssion makes a finding of
impairment that is in fact in error, the inpact on
conpetition is neutral or even positive. Conpetitors
can continue to serve consunmers through use of
unbundling via UNE-P, and the only real consequence is
that Qwest woul d have to continue offering unbundl ed
switching at wholesale rates. On the other hand, if the
Commi ssi on determ nes that UNE-P need no | onger be
avail abl e to enabl e conpetition for |arge areas of the
state and the Conmission is, in fact, wong, the
enmergence of conpetition in those areas will |ikely be
reversed, and it's the residential and small business
customers who will be the nost affected, because they
are the | east econonmical to serve. So getting the
mar ket definition right can go a long way to mnim zing
the risk of an erroneous finding of noninpairnent.

Thank you for ny tinme.

JUDGE RENDAHL: Thank you, M. ffitch

M. Butler.

MR, BUTLER: Yes, fromthe standpoint of
WeBTEC, we are in a position | guess nost sinmilar to
that of the Departnent of Defense in that our menbers
are | arge businesses, nost of their facilities would
clearly qualify as enterprise custonmer |ocations and

therefore are unaffected by, unaffected directly by the
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decisions to be nmade in this proceedi ng, because as
enterprise custoners, unbundled switching is not
available to themor to the carriers that would provide
service to them W do have an overarching interest in
a sound conpetitive marketplace, because we think that
does affect the devel opnent of conpetition for our
menbers. That being said, our nenbers do have a nunber
of locations where there are very small facilities, many
of which are | ocated outside the urban cores, and it
woul d qualify as mass nmarket custoner |ocations. And so
we have a direct interest in the results of this
proceedi ng specifically with respect to those
facilities.

From our standpoint, the key issues are what
you have characterized as category A, which is the
deternmination of the appropriate geographi c market.

From our perspective, that market definition should be
sufficiently granular to capture differences in economc
-- in operational conditions. W have not reached a
final conclusion on what that ultimte definition ought
to be. That will await the result of cross-exam nation
in this docket. But the general principle is we think
you need to look at it on as granular a |evel as
practically possible in order to nmake a neani ngfu

det erm nati on.
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The second key issue fromour standpoint is
area nunber C, which is the crossover point between mass
mar ket and enterprise market custoners. The FCC s basic
intent was that the Conm ssion nake a determnination of
when it becane economically justifiable to serve
custoners on a DS1 or higher capacity circuit. W think
that is an inportant inquiry in this proceeding. |It's
i mportant not just fromthe availability of unbundled
switching for this docket, but given the Conmi ssion's
recent decision in the conpetitive classification
proceedi ng for Qmest business services where the prinmary
justification for finding that there was a constraint on
Qnest's mar ket power was the availability of UNE-P, that
UNE-P is not available for a mass market custoner. So
again, fromour perspective, the determ nation of that
demark is inportant.

Next with respect to the self provisioning
triggers, it's inportant to keep in mnd that the
rati onal e behind using an objective test for the self
provisioning triggers is the assunption that actua
entry into the market serving custonmers was the best
evi dence of whether there was inpairnment, but we believe
that that does not justify the sort of naked counting
exerci se that was descri bed by AT&T, that you need to

apply comon sense and keep in mnd the purpose of the
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Tel ecommuni cati ons Act and make a neani ngfu

determ nati on about whether the candi dates for trigger
really do, their presence in the market really does

i ndi cate the absence of inpairnment.

Finally with respect to the analysis of the
potential for self provisioning, in area nunber F, in
our view the key issue there is whether the anal ysis of
econonic factors regarding self provisioning should use
revenues of an average custonmer or revenues of just a
hi gh revenue custonmer. W think that is a critica
i ssue for the Conmission to make a determ nation of, and
it will I think have a significant effect on whether you
find that there would be a potential inpairnent or not.

JUDGE RENDAHL: Thank you, M. Butler

Back to you, M. Smth.

MR, SM TH. Thank you very nuch. Let ne just
address two or three issues that have arisen in the tine
| have left. First is perhaps a couple of comments on
what this case is not and what the CLECs are trying to
make it. This case is not a referendum on whet her CLECs
or at least some CLECs |like UNE-P. They do, they |ove
it, and they want to keep it very badly, and that's why
they're here opposing Qnmest's position in this case.

The FCC in the Triennial Review Order has made it very

clear that this case is about inpairnent. Wen the
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federal Act allowed three nodes of entry, and unbundl ed
el enents being one of them they did so clearly in the
context that you get those elenents only where

i mpai rment exists. In the Triennial Review Order, the
FCC has laid out a clear road map as to when i npairnent
exi sts and when it does not. And while some of the
CLECs here are going to continue to tell you this is al
about why UNE-P is the entry strategy they want to

mai ntai n henceforth and forever nore, the question that
| believe the Conmi ssion needs to remain focused on is
whet her under the Triennial Review Order and the
standards set forth therein inpairment exists. That is
the |l egal question that you are being asked to

det erm ne.

Second i ssue, common sense has come up
several tines in the course of the discussions today.
Qnest believes that the order nust be viewed fromthe
perspective of reality and common sense. AT&T says, for
exanple, that all Qwmest wants to do is engage in a
counting exercise. The irony of that statenent is that
when you apply the standards that they believe should
apply for the self provisioning trigger, it's not a
question of counting to three, it's the fact that under
their anal ysis you never get to one anywhere. Those

standards are clearly unreasonable and clearly were not
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what the FCC i ntended.

Anot her issue | think that is inportant, they
tal ked about the fact that, well, we don't know that
UNE-L is a viable entry strategy because the vol unes
aren't very high. | would ask you as you consi der the
evidence on this issue as to whether the vol umes of
UNE-L out there, and sonme carriers are using UNE-L to
serve mass market custoners, whether that mght be
i npacted by the fact that UNE-P remains avail abl e and
froma financial perspective is a far preferable entry
strategy for sonme CLECs, yet others have noved beyond it
and are novi ng beyond UNE-P

A final point I would Ilike to make refers to
Ms. DeCook tal ked about the track 2 and the cost nodels
that are utilized for determ ning whether potentia
depl oynent is available. AT&T's nodel, alternative
nodel, is sonmething | would ask the Conm ssion to | ook
at very carefully. The CLEC wi tnesses or the CLEC
attorneys have told you this norning how inportant UNE-P
is tothem Yet if you will analyze the BCAT nodel, the
AT&T nodel, and instead of using UNE-L prices inported
into that nmodel you inport UNE-P prices into the nodel,
this entry strategy that is being utilized broadly by
nunmer ous CLECs under their nodel is showed not only to

be mldly unprofitable, but hugely unprofitable. And
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believe you -- | would recommend and ask you to | ook at
that nodel very carefully in light of that. If UNE-P is
all that they say it is, it is ironic that their very
own nodel shows that it is -- has a -- produces a
negati ve net present val ue.

In the end, the last point | would like to
make is to reaffirmreally the main point that | nmade in
my opening comrents, and that is apply the Triennia
Review Order in the way it is witten. Do not encrust
it with barnacles of additional requirenents that were
nei ther contenplated by nor required by the Triennia
Revi ew Order.

Thank you.

JUDGE RENDAHL: Thank you, M. Snmith.

I think what we're going to do now is take a
five minute break so that we can bring M. Shooshan up
to the stand, so we will be off the record until about
just before 11:00, and then we will go through his
cross-exanm nation until a quarter to 12:00.

Thank you, we will be off the record.

(Recess taken.)

JUDGE RENDAHL: Before we proceed with
M. Shooshan, we have a mnor adm nistrative detail
which is our exhibit list. |In various prehearings we

have marked a nunber of exhibits for identification, at
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this point it's Exhibit 1 beginning with M. Shooshan's
direct testimony all the way through to Exhibit 628.
Instead of reading all of those into the record, | will
be providing a copy to the court reporter who can insert
it into the record. And as we go through, the parties
will offer and we will determ ne whether to adnit
various exhibits.

So with that, M. Shooshan, you're here.

THE WTNESS: | am

JUDGE RENDAHL: And Ms. Anderl| has alerted me
that you have a few corrections to nake to your
testi mony once we get started; is that correct?

THE W TNESS: Yes.

JUDGE RENDAHL: Okay. So please rise, state
your full name and address, spelling any names and words
that may not be conmon, could you state your nanme for
the record, please.

THE WTNESS: Yes, | amHarry M Shooshan,
SHOOS-HAN | ama principal in and co-founder of
the consulting firmStrategic Policy Research
headquartered at 7979 O d Georgetown Road, Bethesda,
Mar yl and.

JUDGE RENDAHL: Thank you, would you raise
your right hand, please.

(Wtness Harry M Shooshan was sworn in.)
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JUDGE RENDAHL: Okay, please sit down.
THE W TNESS: Thank you.
JUDGE RENDAHL: And, M. Smith, please

proceed.

Wher eupon,
HARRY M SHOOSHAN
havi ng been first duly sworn, was called as a witness

herein and was exani ned and testified as foll ows:

DI RECT EXAMI NATI ON

BY MR. SM TH:
Q M . Shooshan, do you have your mi ke on there?
Yes, | do.
Q Al right.

JUDGE RENDAHL: Yes, if the button is up, the
m ke is on.

THE WTNESS: |I'm active.
BY MR. SM TH:

Q M . Shooshan, you have filed testinobny in the
three rounds that were available in this case, did you
not ?

A Yes, | did.

Q And that testinony very quickly is Exhibit

1-T, which is your direct testinony redacted?
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A Yes.

Q 2-T, which is the confidential version of
your direct testinony; 3-T, which is your response
testimony; and attached to 3-T were three additiona
exhi bits which are designated 4, 5, and 6; and then
finally 7-T, which is your rebuttal testinony.

A Yes.

Q Does that constitute all of the testinmony and
exhibits that you have pre-filed in this case?

A It does.

Q Do you have any corrections that you need to
make to that?

A Yes, | do. Al of those corrections, there
are four corrections that are to be made to Exhibit 2-C,
which is nmy direct testinony. First on page 25, line 3,
the phrase above cost should read artificially | ow

JUDGE RENDAHL: M. Shooshan, is that it
reads, i.e., where facilities based conpetition exists
or where retail rates are held above cost?

THE W TNESS: Correct.

JUDGE RENDAHL: And you're stating replace
above cost with --

THE WTNESS: Wth artificially | ow, yes.

JUDGE RENDAHL: This is exhibit --

THE W TNESS: Exhibit 2-T.
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MR SMTH. 2-TC.

THE W TNESS: 2-TC, page 25, |ine 3.

CHAl RWNOVAN SHOWALTER:  Ch, it's line 2 on
ours.

JUDGE RENDAHL: It's line 2 on our version.
That's the problem sonetinmes with different versions.
Repl ace above cost with artificially |ow

A And that should be in quotes for the term
artificially | ow

Next, and these are m nor references, page
73, again these are all in 2-TC, Footnote 101, the
testinmony cite in that footnote should cite Paragraph 65
i nstead of Paragraph 102.

Two pages further on on page 75, Footnote
105, the citation there should be Paragraph 102 instead
of 120.

And finally on page 81, again this is still
in the same exhibit, Footnote 119, the cite there should
be to the TRO, not to ID paragraph 511. So strike the
ID and insert TRO
BY MR- SM TH:

Q Is that all your corrections?

It is.

JUDGE RENDAHL: Thank you.

Q M . Shooshan, as corrected, if | were to ask
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you the questions that are set forth in the three sets
of testinmony that you filed, would your responses today
be the same?

A Yes, they woul d.

MR. SM TH: Judge Rendahl, we woul d nove the
adm ssion of Exhibits 1-T, 2-TC, 3-T, Exhibits 4, 5, and
6, and then finally 7-T subject to cross-exani nation.

JUDGE RENDAHL: Are there any objections to
the adm ssion of these exhibits?

MR, VEI GLER: No objection from AT&T.

JUDGE RENDAHL: Hearing no objection, they
will be adnmitted.

MR SMTH: And we would tender M. Shooshan
for cross-exam nation at this point.

JUDGE RENDAHL: Thank you.

And | believe AT&T is going first, and that's
by you, M. Wigler?

MR. VEI GLER: Correct. Thank you, Your

Honor .

CROSS- EXAMI NATI ON
BY MR WEI GLER:
Q Good norning, M. Shooshan.
A Good norning, M. Wigler.

Q You're an attorney by training, correct?
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A Yes.

Q Okay. And have you ever tried cases before

or done anything along those lines?

| argument at one

A Have | tried cases before?
Q Ri ght .
A No, | have done -- | did ora
poi nt, but | have not been a trial |awer.
Q Okay. So you're familiar with court

t hrough doi ng your appel
| aw school, correct?

A Correct.

ate argunent,

rul es

and you taught

Q Now you have recently appeared in front of

this Comm ssion in the conpetitive cost classification

case, haven't you?

A Yes, | did.

Q And that case involved Quest's petition for

conpetitive classification of basic business services in

the state of Washington, correct?

A Yes.

Q Okay. And Qwest's basic argunent in that
case, at least gathering fromyour testinony, was that

the market for basic business services using anal og | oop

was conpetitive in Washi ngton, correct?

JUDGE RENDAHL:

sl ow down just a bit.

M. Weigler

you will

need to
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MR VWEIGLER I|I'msorry, | always have that
probl em
JUDGE RENDAHL: It's hard to listen to, and
I'"msure the court reporter is having trouble too, so
t hank you.
MR, VEI GLER:  Wound up like a yoyo
BY MR VEI GLER
Q Qwest' s basic argunment was that the narket
for basic business service using anal og | oop was
conpetitive in Washi ngton, correct?
A Yes.
Q Okay. And in the conpetitive cost
classification docket, Qwest based its case on the
exi stence of three forns of conpetition, resale, UNE-L,
and UNE-P, correct?
A Yes.
Q Now in the conpetitive cost classification
case, did you not state:
If the Commi ssion were to find that
renovi ng unbundl ed switching fromthe
list of required UNEs in Washi ngton
woul d not inpair conpetition, it would
be because the Conmi ssion itself had
deternmined that there are conpetitively

supplied alternatives readily avail abl e.
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A. I think I heard a double negative in there.
| hope | didn't say it that way. But yes, | believe |
made a statement |ike that.

Q Now in this case, nmeaning the Triennial
Revi ew Order, you have testified that your
interpretation of the trigger test is that a CLEC

serving one custonmer with its own switch would count as

a trigger candidate. |Is that not true?
A Coul d you repeat that, please.
Q Sure. In this case, nmeaning the TRO
A M1 hm
Q Triennial Review Order, you have testified

that your interpretation of the trigger test in the
Triennial Review Order is that a CLEC serving one
customer with its own switch would count, in the
rel evant market, would count as a trigger candidate; is
that true?

A That's what the TRO requires. The evidence
that's been presented by Qaest in this proceedi ng goes

far beyond that hypothetical.

Q Okay.

A But that is what the TRO requires.

Q And | asked you if that's your interpretation
of the trigger test. |If that was ny question, your

answer is yes?
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A I's yes.

Q Okay.

A That's what a TRO requires.

Q As long as there are three trigger candi dates
that neet that definition in the entire market, your
interpretation of the TROis that UNE-P would becone
available in that entire nmarket area, correct?

A Yes, that's what the TRO requires. That's
not -- the evidence Qaest has presented goes far beyond

that in this case

Q Okay, and please, | just asked you if that's
your interpretation, and you will have a chance, your
attorney, you know, you will have a chance on redirect

to answer any questions that your attorney may have.
A. | just wonder whether we're going to be
dealing with facts or hypotheticals, that's all
JUDGE RENDAHL: Pl ease direct your answers to
the Bench, and let's keep the colloquy between to a
m ni mum
MR, VEI GLER:  Sure.
BY MR \WEI GLER
Q Now you relied, in your conpetitive cost
classification testinony, you relied on a Bear Sterns
study which indicates that -- which said that AT&T woul d

not exit the local services market if switching is
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renmoved. Did you not rely on that study in the --

A | cited that in nmy testinony | believe, yes.

Q Okay. Are you aware that AT&T has stopped
of fering service in states such as Indiana when UNE
rates were raised, even when UNE rates were raised?

A. | understand that AT&T has its own particul ar
approaches to entering the markets and that it has
responded to certain decisions by certain states in
certain ways. Specifically in Indiana | don't recall

Q Okay. In the conpetitive cost classification
docket, nmeaning the one in this state, you testified
that there's a direct relationship between a CLEC s

ability to provide service offerings and the CLEC s

ability to utilize Quest's network. Is that not
correct?
A I very well could have said that. | think

that's true

Q But in this docket you indicate that the
pur poses of determining a trigger candidate, it does not
matter that a CLEC is either active or continuing nmarket
partici pation, correct?

A No, must be actually serving custoners,
that's what the TRO requires.

JUDGE RENDAHL: M. Weigler, do you have a

reference to the testinony that you're referring to?
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MR VEIGLER: Sure, it's on page 1-T, Exhibit
1-T, page 23. And, Your Honor, I'musing 1-T as opposed
to 2-T because | wanted to stay away from any
confidential issues.

JUDGE RENDAHL: That's fine.

(Di scussion on the Bench.)

CHAl RWNOVAN SHOWALTER:  We don't even have
1-T.

JUDGE RENDAHL: Well, 1-T is the sane as 2-T.
It will have yell ow pages that refer to the confidentia
information, so the bulk of 2-T is 1-T.

CHAl RWOVAN SHOWALTER:  Are the |ine nunbers
the sane?

JUDGE RENDAHL: My understanding is they are.

THE W TNESS: Judge Rendahl, if | could,
actually in nmy testinobny there aren't even page -- there
are only a handful -- there's one footnote, and then
there are a couple of references to specific CLECS
that --

JUDGE RENDAHL: Let's be off the record for a
moment .

(Di scussion off the record.)

JUDGE RENDAHL: So we're --

MR VEIGER |'msorry, | meant Exhibit 3-T,

which is the responsive testinony, page 23.
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1 THE WTNESS: So it's 23 of 3-T.
2 MR. VEI GLER. Right.
3 JUDGE RENDAHL: And why don't you restate

4 your question to the witness.
5 BY MR \WEI GLER
6 Q But in this docket, M. Shooshan, you

7 i ndi cate that:

8 For purposes of determining a trigger

9 candi date, it does not matter that a

10 CLEC is either active and continuing

11 mar ket participation; is that correct?

12 MR SMTH |'mgoing to object, is there --

13 he indicated a page, | don't find that on this page.

14 JUDGE RENDAHL: Why don't you refer to a |line
15 reference, M. Weigler, if you can point the witness to
16 a particular --

17 MR, VWEIGER Sure, it's line 9 through 13.

18 Dr. Cabe al so asserts that:

19 To be counted as triggers, the CLEC nust

20 have active and continui ng market

21 participation. |Is this a relevant

22 criterion for the WUTC to consider?

23 And t he answer is no.

24 JUDGE RENDAHL: Okay, and so please restate

25 the question to the witness based on that.
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MR. VEI GLER: Sure, | could ask him--
BY MR. WEI GLER

Q Did you -- were you asked that question, and
did you answer it no?

A. Yes, and | went on to clarify what | nmeant by
no.

Q And did you -- and you al so were asked, nust
a CLEC reach a particular scale of operation to be
considered a trigger candidate, and you answered t hat
question no too, correct?

A Yes, that's correct, it's Paragraph 114 of
the TRO provides the FCC specifically rejected that
appr oach.

Q In the conpetitive cost classification
docket, and this is Exhibit 10, page 8, you testified:

Conpetition should not be viewed in

terms of --
A Excuse ne, could | get that open, please?
Q Sur e.

JUDGE RENDAHL: Exhibit 10, page 8,
M. Weigler?

MR WEI GLER:  Yes.

CHAl RWOMAN SHOWALTER: M. Weigler, |I'mjust
going to ask you again to slow down, especially if

you're reading a question. Even if you're reading it
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slowy, it's hard when one is reading for the listener
to understand. It's just one of those things.

MR. VEI GLER:  Sure.

CHAl RMOMAN SHOWALTER:  It's just that talking
conversationally to soneone you can understand it better
than if you're reading. | don't nean to say don't read,
but if you do read, slow down.

MR, VEIGER: Sure, and I"'mjust trying to
stay within the hour tinme frame, but | will slow down.

THE WTNESS: So it's page 8 of Exhibit 10,
my direct testinony on the conpetitive reclassification
case, |'mthere.

BY MR VEI GLER
Q You testified:

Conpetition should not be viewed in

terms of which provider actually owns

the facilities.

A Excuse ne, could you point nme to where on
page 8, | just want to make sure I'min the same --
Q I will withdraw that question for now.

It's Exhibit 11, I"'msorry, Exhibit 11, page

A. Ckay.
Q And starting in the middle of the page,

starting at line 9.
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1 A. Ckay, just a mnute, please.
2 Okay, |'mthere.
3 Q In the conpetitive cost classification docket

4 you testified:

5 Conpetition should not be viewed in

6 ternms of which provider actually owns a
7 facilities. A CLEC that chooses to use

8 resal e UNE | oops or UNE-P owns that

9 custoner just as it would if it chose to
10 serve the customer with its own

11 facilities.

12 Did you not state that?

13 A Yes, | did.

14 Q Ckay. In fact, in the conpetitive cost

15 classification docket you testified, and it continues

16 on:

17 The fact that Qwmest owns the underlying

18 whol esale facilities is not relevant to

19 t he consideration of whether or not

20 effective conpetition exists in the

21 retail market.

22 Did you not state that?

23 A Yes.

24 Q Okay. But in this docket, neaning the TRO

25 you argue, and |I'mreferring to Exhibit 3-T, page 28,
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1 are you there?

2 A Yes.

3 Q Okay, you argue that UNE-P is --

4 CHAl RMOVAN SHOWALTER: M. Weigler, give us a
5 i ne nunber.

6 MR, VEIGQER Oh, sure, |I'msorry, lines 12

7 t hrough 14.

8 BY MR. VEI GLER

9 Q You argue that:

10 UNE-P is inferior conpetition because

11 the supposed benefits of UNE-P are

12 vastly overstated because under UNE-P

13 the ILEC continues to provide the lion's
14 share of the val ue added.

15 JUDGE RENDAHL: 1s this page 28, line 12 of

16 Exhi bit 3-T?

17 Let's be off the record for a nonent.
18 (Di scussion off the record.)
19 JUDGE RENDAHL: We're at page 29, line 11

20 BY MR. VEI GLER

21 Q You testified that:

22 The supposed benefits of UNE-P are

23 vastly overstated because under UNE-P
24 the I LEC continues to provide the lion's

25 share of val ue added while the CLEC s
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1 contribution is limted to retai

2 functions.

3 Did you not state that?

4 A Yes.

5 Q Ckay. And you also stated that UNE-P, on

6 page 28, line 14, that UNE-P is conpletely "synthetic
7 conpetition"; did you not state that?
8 A No, that's what the D.C. Circuit

9 characterized UNE-P conpetition as.

10 Q Okay.

11 A I"'msinply quoting the D.C. Circuit in that
12 case.

13 Q But the --

14 A. And the statenent that | nmade on page 29 is

15 perfectly consistent with what | testified to in the

16 busi ness reclassification case.

17 Q You adopted the finding that UNE-P

18 conpetition is conpletely synthetic, correct?

19 A. I have cited what the court of appeals

20 referred to UNE-P conpetition as.

21 Q The sentence before it, you say that you find
22 that the CLECs greatly exaggerate the benefits of UNE-P

23 Readi ng that with the next sentence it leads nme to

24 believe that you agree with the statenent that UNE-P is

25 conpletely synthetic.
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A. I understand fully why the D.C. Circuit would
take that view, but | think the point -- the fact of the
matter was that in analyzing the market as it existed in
Washi ngton when we did the business reclassification
case and | was privileged to testify here, at that point
much of the conpetition one observed in the nmarketpl ace
was from UNE-P. So | don't think the two are in
conflict at all, and UNE-P conpetition is a real way of
Wi nning away the retail custoner. That was the point
that | made here.

The poi nt about value added is that since
they are reprovisioning Quaest's underlying network, they
are providing a limted value added in ternms of their
contribution to the total gross donestic product, nuch
as the way a long distance carrier that's providing |ong
di stance service but is buying |local access as an input
provi des only part of the value added of |ong distance
service. That was the point. The two are not in
conflict, they're very much |I think | ogically connected.

Q Now in the TROin this proceedi ng on Exhibit
3-T, page 30, your view of -- you indicate your view of
UNE- P, and you sai d:

| regard UNE-P as primarily an arbitrage

opportunity that enriches the CLECs but

tends to depress nore beneficial forns
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of conpetition.
Did you not state that?
A Yes.

JUDGE RENDAHL: M. Weigler, | just note
you're reading fromline 9 through 11 of page 30 of
Exhibit 3-T; is that correct?

MR. VEI GLER: Correct.

CHAl RMOVAN SHOWALTER: Al so, M. Weigler,
it's going to help all of us if you're going to refer to
anyt hing, give us the exhibit nunber, pause, give us the
page nunber, pause, and then give us the |ine nunber,
pause, then proceed to ask your question. O herw se
what's happening is while you' re going on with your
question, we're riffling through our books trying to
remenber what page nunber you said to what exhibit.
BY MR. VEI GLER

On Exhibit 11, page 11, lines 1 through 2.

Yes.

Q You testified that:

The FCC' s |l ong awaited Triennial Review

Order does not consider conpetition

differently based on a neans of

provi di ng service

Correct?

A Yes.
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1 Q However, in this docket, Exhibit 1-T, page
2 19, lines 10 through 12.

3 A Sorry, could you slow down, give ne that

4 agai n, please

5 Q Sure, Exhibit 1-T, page 19, line 10 through
6 12.

7 A I"'msorry, the |line nunbers again on 19?

8 Q 10 through 12.

9 A 10 through 12, yes.

10 Q You indicated that:

11 The TRO shows a preference for

12 facilities based conpetition

13 Correct?

14 A. I think the question there says:

15 Has the FCC and the courts articulated a

16 preference?

17 And | answered that question yes.

18 Q Okay, so the FCC s preference isn't found in

19 the TRO, correct?

20 A The FCC' s preference is found in a variety of
21 docunents, only one of which is the TRO.

22 Q Okay.

23 A. I think that the | ong-term objective of |oca
24 conpetition, nmuch as it was with term nal equi pnent and

25 | ong distance, is that there be facilities based
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1 conpetition where it is economic to have it. So |I think

2 that's pretty clear, the FCC has made that clear, the

3 courts have made that clear. That's all |I'm saying
4 here.
5 Q Ckay. Do you agree with nme that UNE-P and

6 resale are significantly simlar because both involve
7 the use of Qwest's network?
8 A I think UNE-P is largely resale at a further

9 di scount, so yes.

10 Q Now Exhi bit 11, page 10,

11 A Yes, |'mthere.

12 Q You testified that --

13 CHAI RMOVAN SHOWALTER: What |ine?

14 Q I"mstarting with line 12, you testified
15 t hat :

16 The FCC found that the presence of

17 resalers positively affects the growh
18 of the market for tel ecommuni cations

19 servi ces.

20 Correct?

21 A Yes.

22 Q And you -- and starting -- following on with
23 line 13 through line 17 that:

24 Resal ers thensel ves have enphasi zed t hat

25 resal er resells the quickest nethod of
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devel opi ng ubi qui tous conpetition and
that resale will be a particularly

i mportant market entry strategy for

smal | businesses that can not afford the
i nvestments necessary to construct their

own facilities or purchase unbundl ed

net wor ks.
Correct?
A I"mciting the FCC there, yes.
Q And that starting with line 9, that the FCC
found that allowing resale -- or strike that.
A Just to clarify, | said | was quoting the
FCC, | was quoting statenents that were nade by resalers

t henmsel ves to the FCC as found in the docket footnoted
there bel ow
And again, the point I'mnaking here is --
JUDGE RENDAHL: M. Shooshan, you will have
an opportunity on redirect to explain anything you may

need to through your attorney.

Q Now on Exhi bit 11, page 9,
A Yes.
Q The first paragraph starting on line 6 and

ending on line 12, and the question starts at line 3 and

ends at line 5, you talk about the differences between

UNE based conpetition and resale, at least in theory,
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and you state, the theory -- | will start with:
In the first place, | think it's
m sl eading to accept M. Gates'
generalization that UNE based
conpetition is in effect resale. The
t heory behi nd unbundling was in part
that it would permt conpetitors to
create val ue added by devel opi ng
i nnovative offerings if the ILECs were
unwi I Iing or unable to provide.
Especially by conbi ni ng Qvest network
elements with their own facilities and
software, CLECs claimthat they are able
to differentiate their offerings from
Qnest .
Is that the -- that's your characterization
of UNE-P, correct?

A No, no, once again | think it's inmportant to
read what is said here and what I'mreferring to. | am
saying that, for exanple, CLECs, that |ast sentence you
read, | say CLECs claim | was sinply saying that
M. CGates' view that resale sonehow wasn't an effective
formof retail conpetition was belied by the fact that
the CLECs thensel ves have suggested in nany instances

that it was. That's all |'m saying there.
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Q Ckay, but this is your characterization of
what CLECs consider the benefit of UNE-P to be, correct?
A | cite in that |ast sentence, Z-Tel's own
representation, so it's nmy observation of what CLECs

claim

Q Okay. Have you done any analysis to
deternmine if Qunest offers every tel econmunications
offering as its conpetitors does, you personally,

M . Shooshan?

A No.

Q Okay. And by conbi ning Qvest network
elements with a CLEC s own facilities and software, it
could be possible for that CLEC to differentiate its own
of ferings from Qwmest, correct?

A It could, and | think the -- | think the
matter that's relevant to this proceeding is whether
there is anything special about UNE-P that provides the
ability to do that. |Indeed in sonme instances that |
have exam ned, the asserted val ue added is just as nuch
possible technically with UNE-L as with UNE-P or with
even full service resale as opposed to UNE-P. So
t hi nk you have to specifically analyze each cl ai m of
what the CLECs say they're going to do and anal yze for
pur poses of this proceedi ng whether sonehow UNE-P is the

wi t hout which not for that service.



0354

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Havi ng said that, again, as | say el sewhere
in my testinony, in the application of the TRO, there's
a fairly defined set of decisions this Comr ssion has to
make and --

JUDGE RENDAHL: M. Shooshan, | think you're
goi ng beyond the scope of the question

MR, WEI GLER: Thank you, Your Honor
BY MR WEI GLER

Q Currently the TROis what we're working off
of, correct?
Yes, that's what we're working off of.
And you testified in Connecticut, correct?

I did.

o > O >

Ckay. For the Commi ssion's reference |'m
going to be referring to Connecticut testinony, which is
Exhibit 9. |1'mnot there yet, so | won't give a page
nunber, but |I'mjust getting you to the right reference.
And | don't think we need to turn to the

page, but you indicated in Connecticut and you will
probably indicate here you're not here to offer your
opinion, but to tell us what you think the TRO says,
correct?

A. Let me put it this way. | believe the TRO in
nost respects for purposes of this proceeding is very

clear, and | have sinply grounded ny observations of
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what the TRO requires by specific references to the
sections in the TRO Were | have provided opinion

have | abeled it as opinion, and where | have provided
opinion that | feel is not relevant to this proceeding
have said that as well, in many instances saying | don't
think it's relevant, but since the other side has raised
it, I will give you ny view. And that's the best way
can answer that question. So | have provided sone

opi nions, but | have | abeled them as such

Q Now al t hough there are appeal s pendi ng, the
Triennial Review Order is currently ordered, correct?

A Yes.

Q And you have indicated in your testinony that
you don't necessarily agree with the TRO?

A | think that's irrelevant for this
proceedi ng, what any party feels or witness feels about
the TRO. There are elenments of it | obviously disagree
with.

Q Okay. You indicate and would you agree with
me that the Washington Uilities and Transportation
Commi ssi on should foll ow what the TRO actual ly says?

A Yes, | do. And along those lines, | m ght
say that, you know, the position that AT&T s counse
talked in arguing before the D.C. Circuit Court of

Appeals on the TRO criticized the triggers test because
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he said it was objective. And yet what they're urging

-- what AT&T and others are urging this Comm ssion to do

isto --
JUDGE RENDAHL: M. Shooshan --
Pl ease go ahead. Go ahead, conti nue.
A Not nuch nmore to add. | mean | think that it

i s pending, parties have objections to it, and | think
it's interesting to observe the nature of sonme of the
argunments that have been made before the D.C. Circuit to
the extent that they conflict with positions that
parties are urging this Comr ssion to take, and the
treatment of the triggers is a primary exanple

M. Carpenter on behalf of AT&T argued that
he thought the triggers were faulty in arguing to the
Court of Appeal s because they were objective and that he
felt nmore needed to be considered, just as the
i ntervenors have argued this Comm ssion should do. What
| have said is, particularly with regard to the
triggers, it's pretty clear what the FCC intended, and

that was the objective bright line test that was set

forth in the TRO. So on the trigger side, | just --
make that -- | make that point.
Q Do you agree with the statenent that:

Where the Conm ssion's unbundling

determ nati on should be based on the
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TRO, the nmultiple anmbiguities in the
FCC s 485 page order creates sone
uncertainty concerning how the order
shoul d be appli ed.
A. There are definitely anmbiguities in the TRO
yes.
Q And a 485 page order can be rather -- any 485
page order can be rather Talnudic; is that not correct?
A Yes, and | think if | could just elaborate
briefly, it's very inportant when you're |ooking at that
500 plus page order what sections you're referring to
because the FCC, much as this Conmi ssion does when it
renders an opinion, goes through many pages where it
says on the one hand, on the other hand, this party
argued, that party argued. What's relevant it seenms to
me is to | ook through those pages and find where the FCC
actually provides direction to the states. There are
far fewer than 500 hundred pages where that takes place,
and nore often than not | have tried to limt ny
observations and nmy references to the TRO to those
sections, that is where the Conmi ssion has directed the
state to do sonet hing and where the Commi ssion has
specifically rejected an argunent made to it that
parties here are saying this Comm ssion should sormehow

reconsider. And | have said, you don't relitigate it
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here, you relitigate it in the Court of Appeals.

Q Okay, but this Conmm ssion needs to | ook at
the entire order; is that not correct?

A It certainly should, yes.

Q Ckay. And, in fact, that's, as | asked you
before, you're an attorney, and that's rel evant case
law, you look at the rules, and you | ook at the order to
determ ne the FCC s intent; is that not correct?

A I would say yes qualified with the
qualification | gave in ny previous answer, that you
have to separate the, if you will, the wheat fromthe
chaff, there's muscle and there's fat there so to speak.

Q Okay, and that's up for this Commission to
determ ne, correct?

A. And it can start by | ooking at the rules
t hemsel ves and then work back fromthere to the TRO
which is an el aboration on the rules.

Q Okay. And the TRO has made a pretty bright
line finding that on a national basis the conpeting
conpetitors are inpaired without access to local circuit

switching for nass market custoners; is that correct?

A Yes, based on the FCC s concern about the hot
cut issue.
Q Okay. Now | noticed in your testinony, and

I"'mreferring to Exhibit 1-T, that you utilized a | ot of
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paragraphs of the TRO to make your points. For exanple,
you utilized Paragraph 141 on page 15 of your direct
testimony, you utilized --
A Excuse ne, can | just get there, please?
Q Sur e.
JUDGE RENDAHL: Could you repeat the page
reference.
MR, VEI GLER:  Sure, page 15.
JUDGE RENDAHL: And the reference is to
par agraph 141, M. Wigler?
MR. VEI GLER. Right.
THE W TNESS: Yes.

BY MR. VEI GLER

Q You utilized Paragraph 141 of the FCC order?
A Yes.
Q And on Exhibit 1-T, page 18, you utilized

Par agr aph 64 of the FCC order?

A Sorry, where is that again?

Q On page 18.

A. Page 18.

Q 1-T.

A Yes, | cite the FCC s having cited Justice

Breyer there, yes, that's correct.
Q Al right. So what you are basically doing

is, for lack of a better term pulling various
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1 paragraphs to review the intent of the FCC, correct?

2 A I"mgiving you certainly in this section of

3 my testinony ny opinion as to how the courts and the FCC

4 are seeking to interpret these issues, that's correct.

5 Q Ckay.
6 A. When | go to the application of the tests
7 that are laid out for the Comm ssion, | believe the

8 references in nmy testinony are to applicable provisions
9 in the relevant sections of the TRO and of the rules.
10 Q Now, in fact, you spell out on Exhibit 1-T,
11 page 26, lines 6 through 10, you kind of put together a
12 road map on what you believe this Conmm ssion should do
13 based on your reading of the TRO. And you say, the

14 first thing you say, is you indicate that this

15 Conmi ssi on shoul d begin followi ng steps outlined in the

16 TRO

17 A. Yes.

18 Q Now t he next |ine, you state:

19 Keeping in mnd the adnonition by the
20 courts that the FCC nust apply a

21 limting standard on the scope of

22 unbundl ed el enents that is rationally
23 related to the goals of the Act.

24 A Yes.

25 Q Okay. And so under your -- we tal ked about
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that the Conmi ssion needs to |ook at the order and the

rul es, and you said you absolutely believe that that's

the truth?
A Yes.
Q Ckay. And now under your interpretation

this Comm ssion should not only | ook at the rule, the

order, but also the appropriate case | aw precedent,

correct?
A Yes, absolutely.
Q Now, in fact, there's case | aw on deference

to adnministrative agencies, is there not?

A Yes.

Q Okay. And the Conmi ssion should be free to
| ook at that case |aw al so, correct?

MR, SM TH.  Your Honor, | am going to object
here.

THE W TNESS: Beyond the scope.

MR. SMTH: There's a lot of discussion of
the TRO and a | ot of |egal opinions being expressed
here, but this question goes far beyond into a nore
general question of what deference courts give
adm ni strative agencies, and | don't believe that's
addressed in M. Shooshan's testinony, so it not only
calls for a legal conclusion, but it's beyond the scope

of his testinony.
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JUDGE RENDAHL: M. Weigler.

MR, VEI GLER: Judge, first, he has been
designated -- he's an attorney, and he's testifying to
what the -- what court cases this Commi ssion should | ook
at. And how, nunber two, how to interpret how this
Conmi ssion should interpret the Triennial Review O der
and what discretion this Commi ssion has, which he argues
this Comm ssion has very little. The fact is there is a
line of cases, and | can present the cases to the
Conmi ssion but | was saving it for briefing, that the
Commi ssi on has a substantial anpunt of |eeway as an
admi ni strative agency to inpose the TRO as it deens
appropriate. Because of that, not only is it relevant,
but it's in his line of exami nation, and he's qualified
as an attorney to answer that question.

JUDGE RENDAHL: Thank you, we will be off the
record for a nonent.

(Di scussion on the Bench.)

JUDGE RENDAHL: We will allow the question,
but it does seemthat if you're going to go nuch further
in this vein of legal analysis that it may make nore
sense on brief. | understand that M. Shooshan is a
| awyer and is stating sonme legal opinion, but I think it
depends on how far you wish to go in this vein.

MR, WEIGER: |'m pretty nuch done, basically
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that vein has been tapped.
JUDGE RENDAHL: Okay, why don't you restate

the question to the witness, and we'll get an answer.
BY MR. VEI GLER

Q This Commi ssion should be free to | ook at
case law in deference to adm nistrative agencies also,
correct?

A. No, | think that here unlike when this
Conmi ssion is interpreting its own enabling statute or
law of this state, the Conmi ssion's authority comes from
the statute and through -- fromthe statute through the
FCC. oviously as you're well aware, there are sone
parties that are arguing that the FCC del egated too much
deci sion maki ng authority to the states. So all I'm
saying here is that in making its decision, the states
shoul d consider first the specific requirenments and
| anguage of the TRO, but then also keep in mind what the
courts have said. This is not a case of first
i mpression for the federal courts. This is the third
time the FCC has tried to come up with an inpairnent
standard and a UNE policy. And as far as deference to
the adm ni strative agency, | would point out that the
court decision | amreferencing here is one of many or
several instances where the courts rejected the FCC s

interpretation of the statute, said they had gotten it
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wrong, and that the unnecessary unbundling that the FCC
had all owed to take place was contrary to the statute.
So | think there's a fairly defined set of decisions
that the Commi ssion has to nake in this case because it
is dealing with del egated authority fromthe FCC under
the TRO. That's mny opinion anyway.

Q And you have opened, with your answer you
have opened just a very brief legal veinif | could
explore it. You quote that the courts have interpreted
the FCC s inpairnent standard tw ce, correct?

A Yes.

Q Okay. Now the first tinme is the |lowa

Uilities Board U.S. Suprene Court case, correct?

A Yes.

Q And that dealt with the FCC s first order
correct?

A Correct.

Q VWi ch does not deal -- which is not the sane

i mpai rment test that the FCC articulates in the
Triennial Review Order, is it?

A No, this is the third time, as | said, the
FCC has attenpted to articulate an inpairnment standard
and none of them today have been found, you know, upheld
by the courts.

Q Okay. And now the second case you cite is
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t he USTA case, which

correct?
A
Q
A

Q

Yes.

is aDC Circuit court case

And that dealt with the UNE Remand Order?

Correct.

For lack of a better term And the UNE

Remand Order was a different definition of inpairnment

that's found in the TRO, is that correct?

A.
Q
A.
Q

page 26,

That's correct.

Okay.

Also rejected by the courts.

Okay. Now the next sentence in going back to

line 9 through 10, the next sentence of your

interpretation on how t he Conm ssion should interpret

the TROis that you state:

A

Mandat ory

i mpai r ment

unbundl i ng when there is no

under m nes | asting

conpetition.

Are those

Those are

your words?

my words, and that | think is a

fair characterization of the way the courts have handl ed

this issue. But the

the only

unbundl i ng,

USTA court for exanple said that

the only tinme unbundling is

warranted is when the UNE is unsuitable for conpetitive

suppl y.

That doesn't

mean any tine a conpetitor wants
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it and particularly in this case where you observe that
there are conpetitors using other forns of unbundl ed

el enments, UNE | oop for exanple, using their own
switching, that's a good example of exactly what the
court had in mnd when it said that unnecessary
unbundling is contrary to the Act.

Q Now your -- when you -- soO you're saying this
is within your own words but based on what courts have
interpreted, correct?

A. This particular statement here is ny
observation, but | believe it's grounded in what the
court -- how the courts have handled this issue.

Q And the citations would be the USTA case and
the lowa Utilities Board case?

A Yes.

Q Okay. And in the lowa Uilities Board Case

you cite Justice Breyer, correct, his concurring

opi ni on?
A. I have at places, yes.
Q Okay. And do you -- your observation or your

opi nion, do you agree with Justice Breyer's finding?

A. In what respect?

Q Ckay, for exanple --

A He's a smart man. | used to work with himon
The Hill when | was there. He was on the Senate side, |



0367

1 was on the House side.

2 Q | have heard he is a bright guy.
3 A He is.
4 Q Par agr aph 64 of the TRO summarizes Justice

5 Breyer's opinion.

6 A. |'"msorry?

7 Q Par agraph 64 of the --

8 A O the Triennial Review Order?

9 Q -- of the Triennial Review Order.

10 JUDGE RENDAHL: Let's be off the record for a

11 noment .

12 (Di scussion off the record.)

13 JUDGE RENDAHL: Ckay, so we will begin with
14 the TRO Exhi bit 115 after the [unch break, so we're off

15 the record, and we'll be back at 1:30, thank you.

16 (Luncheon recess taken at 11:45 a.m)
17

18 AFTERNOON SESSI ON
19 (1:20 p.m)

20

21 JUDGE RENDAHL: We're conti nuing

22 M. Weigler's cross-exam nation of M. Shooshan. Go
23 ahead, M. Wigler.
24 MR, WEI GLER: Thank you, Your Honor.

25
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CROSS- EXAMI NATI ON

BY MR. VEI GLER

Q Good afternoon, M. Shooshan
A Good afternoon
Q We were in the middle of tal king about

needing to | ook at the various courts' interpretations
of the order and the rule, correct?
A. Yes.
Q Okay. And we were tal king about your
stat ement, nmmndat ory unbundli ng when there's no
i mpai rment underm nes |asting conpetition, correct?
A Yes.
Q Now t hat seems close to -- and we were
referring to Paragraph 64 of the Triennial Review Order.
JUDGE RENDAHL: And that is Exhibit 115 for
t he record.
MR. VEI GLER: | apol ogi ze, Exhibit 115.
BY MR. VEI GLER
Q And that seens rather close to, starting on
the 7th line:
On the other hand, Justice Breyer
expressed his view that unbundling can
have significant adm nistrative and
soci al cost inconsistent with the Act's

pur poses.
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I's that somewhat where you pulled the concept
t hat mandatory unbundling when there's no inpairnent
underm nes | asting conpetition?

A Well, | wasn't relying just on Justice
Breyer, it was relying on the observati ons one would
make in | ooking as we went through this norning at the
fact that the FCC has tried now for the third tine to
find inpairnment, and in each case the court has told the
conmi ssion that, so far anyway, that they got it wong.
And part of the rationale for the court's decision in
each case was the fact that the FCC had in effect
al l omwed for unnecessary unbundling, that is unbundling
of UNEs that were otherw se could be conpetitively
supplied. O in the first instance, the initial set of
rules, in effect it was an unbounded or unlimted
unbundling requirenment as the court read it.

So all I'"msaying is that each step of the
way the court has told the commission that it has to
pare back if you will or redefine what is inpairment and
therefore what UNEs are subject to that standard.

That's all |I'm saying here. And, you know, I'm-- to
the extent Justice Breyer has addressed that, as other
opi ni ons have, | would be referring to that, yes.

Q So | really need to understand what you said.

You just told -- | asked you if mandatory unbundling
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1 when there's no inpairnment underlies |asting

2 conpetition, where you got that concept from and you

3 said, to paraphrase your |lengthy answer into a couple

4 words, you said that it's fromthe various court

5 opi nions striking the inpairnment anal ysis?

6 A Yes.

7 Q Okay. But part of it is fromwhat Justice

8 Breyer said about unbundling having significant

9 adm ni strative and social costs?

10 A. What Justice Breyer is tal king about here and
11 what the comm ssion, this is the FCC characterizing his
12 views, are that what Justice Breyer is saying, you know,
13 there are certainly pluses and m nuses that nust be

14 considered. That's, boiling it down to a -- to its

15 synthesis, that's what -- that's what Breyer's viewis.
16 What he's saying is, and this is what the court ended up
17 saying in the lowa Utilities Board cases, the FCC never
18 consi dered those trade offs, i.e., that there were

19 substantial societal and adm nistrative costs in having
20 unnecessary unbundli ng.
21 Q Okay, and you --
22 A And the court is telling the FCC it nust
23 subsequently do that, that that's the thrust of this,
24 and this is the FCC s recognition that, in its |atest

25 attenpt to define inpairnent, that it has tried to
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address those kinds of concerns.
Q Now you woul d acknow edge that Justice Breyer
as you indicated said that there were pluses and ninuses

to unbundl i ng?

A. Absol utely, as indeed there are.

Q Okay, and you agree with that?

A | do.

Q Okay.

A | don't dispute the fact that there -- that
if a-- an elenent is unsuitable for conpetitive supply,

whi ch was the standard in the USTA decision, that that
UNE shoul d continue to remain avail abl e.

Q Now you indicated that M., and | went up to
the court reporter before and | took your exact words,
that M. Carpenter argued that the triggers were faulty
in arguing to the Court of Appeals because they were
objective. Did you not state that?

A VWhat | -- what | -- let nme state what ny
understanding is of what M. Carpenter argued.

Q I'"m asking, did you say that exact statenent,
because that's what | got directly off the court
reporter.

A. May | put his -- may | put his statenment in
context? M. Carpenter was responding to argunments that

were made by the incunbent |ocal exchange carriers that
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there was an i nperm ssi bl e del egati on of authority to
the states and that one of the argunents the |LECs nade
to the court of appeals has been that it was this sort
of unbounded di scretion that were given -- that was
given to the states. There were too many decisions, the
FCC had abdicated its responsibilities. And Carpenter
said, well, you can't be objecting to the triggers,
because the triggers are objective. |In fact, that was a
probl em that AT&T found with them That's what | was
saying, and I'msaying so it's a little bit unnerving to
nme to see AT&T saying in the Court of Appeals that these
are objective and com ng here and saying, well, they're
really not objective, you should read into them what you
want. That's all 1'm saying.

Q Was that in the D.C. Circuit Court?

That was in the oral argunent appeal of the
TRO.

Okay.

I n January, yes.

MR, VWEIGER: And | pulled the oral argunent
that you referred to, if | could pass these exhibits out
to the witness.

JUDGE RENDAHL: Let's be off the record.

(Di scussion off the record.)

JUDGE RENDAHL: While we were off the record,
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M. Weigler distributed what's now been marked as
Exhibit 22. It is a transcript of M. Carpenter's
argunment before the D.C. Circuit Court of Appeals in
USTA versus FCC on January 28th, 2004.

Pl ease go ahead, M. Weigler
BY MR. VEI GLER

Q M. Shooshan, first, is this the argunent
that you were referring to?

A Yes, it appears to be.

Q And where does M. Carpenter at all criticize
the FCC s Triennial Review Order?

A Well, you're msstating what | said. The
passage that I'"'mreferring to is on page 47 of this,
sorry, what did we |abel this exhibit?

JUDGE RENDAHL: What's been marked as Exhibit
22.

A 22, Exhibit 22. Again, | have two pieces of
it, but it's on page 47, which is in the second
conpilation here, and if | could read you the sentences
that | have reference to starting at |ine 4.

I'"m not sure what the scope of the

court's objection to the delegation is.

And this is after there's been oral argunent
where it's been very clear right out of the box that the

Court of Appeals is | believe synpathetic to the
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argunent s about del egation of authority. He said:

| take it there can be no objection to

t he del egation of pure fact finding.

For exanple, the FCC s determ nation of

whet her there are, in fact, three

providers on a particular route, because

that's --

JUDGE RENDAHL: Sl ow down.

THE WTNESS: |'msorry.

A. (Readi ng.)

For exanple, the FCC s determ nation of

whet her there are, in fact, three

provi ders on a particular route, because

that's what the whole scheme is. The

FCC adopts the regul ations and under 252

of the Act the states apply the

regul ati ons.

It's pure -- | nmean | think his -- what says
it all is online 6, to the delegation of pure fact
finding. That's really what in the context of the
triggers is what the states in ny view have been asked
to do, pure fact finding, not interpretive fact finding,
not to relitigate issues that were resolved in the TRO
but to apply the facts, to count the nunbers.

Q M. Shooshan, that's really outside the scope
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of what | asked you. You indicated before and | read it
fromthe court reporter that you -- AT&T but through
M. Carpenter was critical of the trigger analysis and
saying it was faulty because the triggers were
obj ective, and where in this transcript do you see that?
A If | stated it in that context, then | would
like to correct what | said to sinply say that --
Q No, you can do that through redirect.

MR. SM TH:  Your Honor, | do object with
counsel arguing with the witness. He was legitimtely
trying to explain the cooment he nade earlier

JUDGE RENDAHL: Could you pl ease expl ai n what
you interpreted, but let's keep noving.

A. If I said, and I will take it subject to
check that | said it was critical of the triggers,
woul d correct that. | would say his characterization of
the triggers before the Court of Appeals was that they
were pure fact finding, a delegation of pure fact
finding, and that's very different in nmy view from
what's being argued to this Commission by AT&T in this
case, which is that the Conm ssion should go beyond --
behind the triggers and do a variety of what | would
call subjective determ nations as to whether the
triggers should apply, and if so, how That's all the

point I was neking, and there's no discrepancy there in
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my view.

CHAI RWOVAN SHOWALTER: Are you going to be
of fering this?

JUDGE RENDAHL: Yes, it's been marked, |
assune you're going to offer --

MR, VEIGER OCh, yes, | wll.

CHAl RAMOMAN SHOWALTER: Wl I, if it is, it
seems to nme that we need what cones before it, because
on page 46, line 24, M. Carpenter is saying, with your
i ndul gence, | would like to say a word about del egati on
and | don't know, but it appears that he's picking up on
some kind of thene that occurred before, which also may
put his comments and naybe M. Shooshan's
characterization, | don't know, in context. But when we
get sonething like this, | think we need the whole
context, so | think I'masking, | don't know how, well
46, | guess it nust begin with page 1 at |east through
this.

MR, VEI GLER: Absol utely, Your Honor. At
first I didn't think that was necessary because
M. Shooshan had nade one statenment, now he's changed
his statenent, so to the extent that he has changed his
statenent, to the extent that the court or the
Commi ssion think that the entire record becones

necessary, | can suppl ement.
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JUDGE RENDAHL: Well, 1 don't think we need
the entire transcript, but | think that to the extent
that there are pages prior to 46 that speak to the issue
of the del egation and --

CHAIl R\OMAN SHOWALTER:  Well, let's just have
pages 1 through 46, | don't want a selection of pages.

JUDGE RENDAHL: Okay, so if you could provide
pages 1 through 45, then it will conplete the exhibit.

MR. VEEl GLER:  And that will be no problem
And do you want -- | don't know exactly when -- right
now I'msitting here, but I will --

JUDGE RENDAHL: |'m not asking --

MR WEIGLER: -- try and do it.

JUDGE RENDAHL: If you can do it in the next
day or two, that would be great.

MR. VEI GLER:  Sure.

JUDGE RENDAHL: Thank you.

MR. VEI GLER:  May | continue?

JUDGE RENDAHL: Pl ease go ahead.

MR, VEI GLER: Thank you.

BY MR WEI GLER

Q And so what you basically advocate for is an
obj ective reading of the Triennial Review Order,
correct?

A A literal reading of the TRO yes.
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1 Q Ckay.

2 A Which | believe is an objective test when it
3 comes to the triggers. That's what |'m saying.

4 Q Okay. Now we are going to nove on the

5 Commi ssion's diagramto C, which deals with the

6 crossover point. On page 56 and 57 of your direct

7 testimony --

8 A Yes.

9 Q -- you indicate, and we're tal king about |ine

10 19 and starting to 57, line 4, you indicate:

11 The FCC al so stated we expect in those
12 areas where the switching carveout was
13 applicable, the appropriate cutoff wll
14 be four lines absent significant

15 evidence to the contrary. W are not
16 per suaded based on this record that we
17 shoul d alter the Commi ssion's previous
18 determ nation on this point.

19 Did you -- that's part of your direct

20 testi nony, correct?

21 A Yes, it's largely a quote fromthe TRO

22 Q Okay. | refer you to Exhibit 115, which is
23 the Triennial Review Order, paragraph, oh, Footnote

24 1545.

25 JUDGE RENDAHL: That woul d be on page 317.
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1 Q Have you had the opportunity to review that

2 f oot not e?

3 A Yes.

4 Q Okay. And | will read it into the record
5 Because the previous carveout only

6 appl i es where new EELs were nmade

7 avai | abl e and because this comm ssion

8 al l owed state comrissions to require

9 switching to be unbundled even in areas
10 where the carveout test was met, it

11 appears that the four |ine carveout was
12 adhered to in very few areas in the

13 country.

14 And it gives a site.

15 As part of their analysis, we expect

16 states to nake a finding of whether or
17 not the carveout was in effect.

18 Do you know i f Qaest has inplenented the

19 carveout in actual practice in Washington?

20 A | do not.
21 Q Now this is going to -- we're going to talk a
22 little -- 1 don't know where it fits exactly into this

23 graph, but you tal ked about, it's probably D, but you
24 tal ked about, or it's actually A tal king about

25 geographi c markets, you tal k about internoda
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conpetition and how it should affect the nmarket

definition, correct?

A Yes.
Q Okay. And in Exhibit 1-T at page 69, lines 1
t hrough 3.

JUDGE RENDAHL: Page 69, 1 through 3?
MR, VEEI GLER:  Yes.
BY MR. VEI GLER

Q You indicate that:

There is sufficient internpdal
conpetition, especially fromw rel ess
carriers, to lead the Commission to a
finding of no inpairment.

Correct?

A. No, you have m sread ny statenment. Maybe you
shoul d read the whol e sentence.

Q Okay, and | will read the whole sentence into
t he record.

However - -

A Actual |y, maybe goi ng back -- actually, to
put it in context, the entire answer which starts with,
except to the extent.

Q Ckay.

Except to the extent that cable

conpani es are operating as CLECs, Quwest
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does not rely on internodal conpetition
for its mass market switching trigger
A So I'm not saying that they should beyond
what Quest has.
Q And | apol ogize, I will rephrase that. W
bot h acknow edge that Qaest isn't using wreless

conpetition in its analysis.

A Its triggers anal ysis.

Q In its triggers analysis, correct.

A Yes.

Q Okay. But indicate if the Commission gets to

a close call that there's sufficient enough internoda
conpetition, especially fromwi reless carriers, to kind
of tip the scales, correct?

A Yes, and what | had in mind there was nore
track 2 where the Conmmission is able to nmake much nore
subj ective judgnments about the extent of potentia
conpetition, that in doing the analysis there where the
FCC gives thema variety of different things to | ook at,
that there they could certainly consider and should
i nternmodal conpetition other than that that's been
included in the triggers case. That would be, for
exanpl e, wireless or voice over Internet protocol. So
yes, | do think it -- in fact, the FCC has mandated and

the courts have mandated the FCC to nmandate that
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i nternodal conpetition be exam ned. So Qwmest is only
including it in the triggers to the extent that the
cabl e conmpany involved is a certificated CLEC.
Q Okay. Now you al so indicate on page 70,
lines 15 through 17, where significant, and we're
tal ki ng about Exhibit 1-T:
Where significant nunbers of custoners
view i nternodal services as substitutes
for wireline services, conpetition
exists that is not inpaired wthout
unbundl ed | ocal switching.
Did you not state that?
A Yes.
Q Now I refer you to Exhibit 8. Do you have

that in front of you, M. Shooshan?

A I will shortly, yes.
Yes, | do.
Q Okay. Now this article discusses -- have you

had the opportunity to reviewit? Did | ask that

al ready?
A | have.
Q Okay. This article discusses possible

i npedi ments to the nerger of AT&T Wreless and Ci ngul ar?
A Yes.

Q Regul atory i npedi nents.
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A. Dow Jones Busi ness News Wre Service, yes.
Q Okay. One inpedinment that is discussed is
t hat :
Wreless is advanced enough or
conpetitive enough that any nerger may
nonopol i ze the industry. At |east

that's what consuner groups have argued.

Correct?
A Yes.
Q Now the article says, and |'m quoting, and

it's the third paragraph down:

But an antitrust attorney and anal yst

both say that the concept isn't likely

to create serious issues for the nerger.

One reason is that few househol ds have

cut the cord to their wireline phone and

gone wirel ess.

So there's another view to your position on
Wi rel ess services; is that not correct? That was stated
on page 70, lines 15 through 17.

A I nean | don't think what's -- what you read
fromthis wire service story is in conflict with what |
said in ny testinony.

Q Okay, fair enough.

My last question for you is if | could just
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1 go back to a statenment you made on Exhibit 3-T, page 28.

2 A. Page 287

3 Q Mm hm

4 A Okay.

5 Q I"msorry, it's page 29, lines 11 through 13
6 I made the sane nistake before.

7 A Yes, we tal ked about this this norning

8  think.

9 Q Right. And you stated -- ny question to you
10 is, is it your viewthat retail functions in the econony

11 generally provide very little val ue added?

12 A No.

13 MR. VEEI GLER:  No further questions.

14 JUDGE RENDAHL: Thank you, M. Weigler

15 MCl has requested 20 to 30 mi nutes of cross.

16 Ms. Rackner, are you ready to go?

17 MS. RACKNER: Thank you, Your Honor

18 Commi ssi oners, M. Shooshan

19

20 CROSS- EXAMI NATI ON

21  BY MS. RACKNER

22 Q M . Shooshan, you stated earlier that you are
23 here testifying as an attorney; is that correct?

24 A No, I'mhere testifying as a policy anal yst.

25 Q Thank you. But by training you are not an
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econom st, you don't have a degree in econom cs?

A | don't have a degree in economics. | don't
think the economics that the Commission is called upon
to exam ne in this case need sonebody with a Ph.D. to
exam ne, but no, I'mnot an econom st.

Q | understand, thanks.

There was quite a bit of conversation earlier
this nmorning about the relative merits of UNE-P
specifically as it relates to the incentives on CLECs or
possibly ILECs as well to deploy their own facilities.

Am | properly characterizing the discussion this

nor ni ng?
A | recall we did get into that, yes.
Q Wul d you agree though that the Comni ssion

here today does not need to resol ve whether or not UNE-P
positively or negatively incents depl oynent of
infrastructure?

A Certainly in applying the triggers part of
the case | would argue they may not consider that.

Q Okay, thank you. And | believe you so stated
in your rebuttal testinony.

A | tried to nake it clear, as | said this
nmorni ng, where I'mciting what | believe the TRO
requires and then what ny own opinion is on sone of the

what | will call peripheral issues that have been raised
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1 by sonme of the parties, yes.

2 Q Thank you. | would like to direct you to

3 page 46 of your direct testinony, |lines 6 through 9.

4 JUDGE RENDAHL: And that's Exhibit 1-T or 2-T

5 dependi ng on what you're | ooking at.

6 A. I'm sorry, page nunber agai n?

7 Q 46.

8 A Ckay.

9 Q Are you there?

10 A. Yes, page 46.

11 Q Right. And at |line 6 you make a statenent:
12 There is no preordai ned nethod for

13 deternmi ning the scope of geographic

14 mar kets, and the FCC offers very little
15 gui dance for divining one other than

16 declaring that a market can not include
17 an entire state, while stating that it

18 must be | arge enough to allow the CLEC
19 to take advantage of econon es of scale
20 Am | correctly quoting your testinony?

21 A Yes.

22 Q And so it appears to ne in your testinony

23 that you are referring to two factors that the FCC has
24 asked the Commr ssions to take into account when they're

25 defining the market; is that correct?
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1 The first one being that the narket can not
2 include an entire state while stating that it nust be
3 | arge enough to take econom es of scale; is that

4 correct?

5 A. Those are the bounds in effect that one gets
6 fromreading the TRO, yes.

7 Q Okay. And referring to the TRO, | take it

8 you're referring to page 4957

9 CHAl RAOMAN SHOWALTER:  Par agr aph?
10 Q Excuse ne, Paragraph 495
11 A That's where the discussion of defining the

12 mar ket begi ns, yes.

13 Q Okay. And indeed the FCC does refer to each
14 of those factors. Do you have your TRO out?

15 A Yes, | do.

16 Q Okay. At the top of page 315 there's a

17 statement that corresponds with your statenent that:

18 State conmm ssi ons have discretion to

19 determ ne the contours of each market,

20 but they may not define the market as

21 enconpassi ng the entire state.

22 Am | quoting that correctly fromthe TRO?
23 A | believe | have read that before. [|I'm

24 trying nowto |ocate that on page 315.

25 Q Yeah, at the very top of the page in nine.
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JUDGE RENDAHL: It would be the

sentence in the Paragraph --

THE WTNESS: ©Oh, yeah --
JUDGE RENDAHL: -- 495.

THE W TNESS: -- Paragraph 499.
JUDGE RENDAHL: No, 495.

THE W TNESS: 495.

JUDGE RENDAHL: Paragraph 495, |

third

bel i eve

you're referring to the third sentence in that

par agr aph;

ver si ons.

go slowy.

is that correct, Ms. Rackner?
MS. RACKNER: Yes, | am

THE WTNESS: So it's page 311

okay.

MS. RACKNER: Yeah, we nust have different

THE W TNESS: Maybe we do.

MS. RACKNER: Okay, well, I'll make sure we

THE WTNESS: All right.

MS. RACKNER: Okay, but you have ne there?

THE W TNESS: You're in Paragraph 4957

MS. RACKNER: Yes.

THE W TNESS: Yes.

BY MS. RACKNER

Q

And that is the first factor that you refer

to in your testinony. But if you drop down severa
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lines there's a statenment as well that corresponds with
your second statenent that:
States should not define the market so
narrowmy that a conpetitor serving that
mar ket al one woul d not be able to take
advant age of avail abl e scal e and scope
econonies fromserving a w der market.
Am | quoting that correctly?
A Yes.
Q Okay. So in between those two factors that
are contained in Paragraph 495 under defining the
mar ket, there's squeezed in a little bit nore gui dance
fromthe FCC. |'mwondering if you would read to ne the
sentence starting with the word, rather
A. | thought you were going to ask me the one
starting with, while, but --
Q Oh, yes --
A (Readi ng.)
Rat her state comnm ssions nust define
each market --
I"'mnot -- is that the right sentence?
Yes.
(Readi ng.)
On a granular level, and in so doing

they must take into consideration the
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1 | ocations of custonmers --
2 JUDGE RENDAHL: Please read nore slowy for

3 the court reporter and us too.

4 THE W TNESS: | apol ogi ze.

5 JUDGE RENDAHL: Thank you.

6 A. (Readi ng.)

7 And in so doing they nust take into

8 consi deration the | ocations of custoners
9 actual ly being served, if any, by

10 conpetitors, the variation in factors

11 affecting conpetitors' ability to serve
12 each group of custoners, and

13 conpetitors' ability to target and serve
14 specific markets econom cally and

15 efficiently using currently avail able

16 t echnol ogi es.

17 Q Thank you. So do you agree that those are

18 some additional factors that the FCC does provide to

19 gi ve gui dance to the Commi ssion?

20 A Yes.

21 Q And also there is could you pl ease read

22 Foot note 1537, which is also referred to in those lines.
23 A It says:

24 For exanple, if conpetitors with their

25 own switches are only serving certain



0391

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

geogr aphi c areas, the state commi ssion
shoul d consi der establishing those areas
to constitute separate markets.

Q And is that al so guidance that the Comm ssion
shoul d take into account in this case?

A Yes.

Q Thank you. You have stated in your testinony
that you support Qaest's proposal that the Comm ssion
use MSAs as the geographic market in this case?

A Yes, | think that's a reasonabl e

speci fication.

Q Thank you.
A For the rel evant geographic market.
Q And you have al so stated that you support

Qnest's proposal that the finding of inpairnent in the
six MSAs that they have indicated ought to be
overturned; is that correct?

A Yes, | believe there's adequate evidence to
overturn them yes.

Q Okay. Would you al so agree with ne that
there are a nunber of wire centers in those six MSAs for
whi ch Quest's own anal ysis concludes that neither the
trigger test nor the potential deploynment test is
sati sfied?

A Yes.
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Q And | want to refer you to your | believe
it's in your rebuttal testinony, you have provi ded sone
revised figures which show just that subject that we

were tal king about.

A Yes.
Q I will direct you to page 19, it's pages 19
t hrough 21.

JUDGE RENDAHL: O which exhibit, please?
THE W TNESS: 7-T.
JUDGE RENDAHL: Thank you. And it's pages?
MR, SMTH. 19 through 21
JUDGE RENDAHL: Thank you.
BY MS. RACKNER
Q Ckay, could you pl ease indicate whether there
are wire centers in revised figure 1 which would
i ndicate that Qwest has neither found the trigger
satisfied or nmade a finding of, a positive finding for
potential deployment?
A. Yes, but may | explain?
Q Well, first, tell you what, first let's go

t hrough these, and if you need to make a further

expl anati on when we're done, we'll come back to that.
A Fi ne.
Q Thanks. But you do agree, | nean | just want

to make sure that you don't disagree, that there are
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wire centers in figure 1 showing the Seattle MSA for
which there is not either a positive business case or a

positive finding on the trigger analysis; is that

correct?
A Yes.
Q And could you just read off those wire

centers for which neither of the tests are satisfied?

A In Seattle MSA that would be Maple Vall ey,

Enuncl aw, and Bl ack Di anond. Nunclaw, |'m sorry.
Enunclaw, am | right the first time, |
apol ogi ze.

Q And | want to refer you to page 20, the sane
exhibit, and could you give ne the sanme information for
the Tacoma MSA, could you read the names of the wire
centers for which neither the trigger analysis or the

positive busi ness case anal ysis has been satisfied?

A Yes, those -- there are three in Tacona as
wel |, that woul d be Buckley, Roy, and Crystal Muntain
Q Okay. And |I'mdropping to the bottom of the

page, revised figure 3, are there any wire centers
falling into the same category in the Portland-Vancouver
MSA, the Washington portion?

A Yes.

Q And could you nanme that wire center?

A Bat t | egr ound.
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1 Q I"mnoving to page 21.
2 A Yes.
3 Q And we're | ooking at figure 4, which shows

4 the O ynmpia MSA, are there any wire centers for which
5 there's neither a positive business case or a positive

6 or satisfaction of the triggers?

7 A Yes.

8 Q And could you read those wire centers?

9 A O ynpi a, Evergreen, and Rochester.

10 Q I'"m noving down to the Brenerton MSA, are
11 there any wire centers that fall into that category?
12 A Yes.

13 Q Coul d you read them for ne, please.

14 A. Port Orchard, Bainbridge Island, Col by,

15 Crosby, and Sunny Sl ope.

16 Q Okay. And for each of those wire centers,

17 there's neither a positive business case or satisfaction
18 of the triggers?

19 A That's correct.

20 Q And then finally we're noving to the

21 Bel | i ngham MSA, are there any wire centers that fall

22 into that category?

23 A. Yes, the Bellingham Loonmie wire center.

24 Q Thank you.

25 A Now can | expl ain?
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Q Wel |, do you think anything that -- any of
your answers have been m sl eading that you need to
expl ai n?

A I think that they need to be -- we need to
make sure for the record and for the Comm ssion that
we're interpreting those enpty boxes correctly, yes.

Q Well, | think we'll leave that then to
redirect. Unless you think that you have answered any
of my questions in a msleading manner, | think we ought
to leave that to redirect.

A Fi ne.

Q Thank you.

| believe that you may have m ssed the Tacoma
Grahamwire center in your reading of the wire centers
for which there is not --

A Oh.

Q -- either the satisfaction of the triggers or
a positive business case.

A. That's correct, because you have not -- you
haven't -- we have not been focusing up to now on those
wire centers where that didn't neet the triggers or the
positive busi ness case but where there are actual CLECs
with depl oyed switches.

Q Yeah, | didn't ask you about that.

A You didn't, okay.
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Q Ckay.

A Then Graham shoul d be incl uded.

Q Thank you.

A And that was one of the clarifications I

want ed to make at one point, but.

Q Okay. | want to have you turn to page 46 of
your direct testinony, which | believe is 1-T or 2-T in
the highly confidential.

JUDGE RENDAHL: Could you repeat the page
numnber .

MS. RACKNER: 46.

JUDGE RENDAHL: Thank you.

BY MS. RACKNER:

Q We were earlier -- are you there?
Yes.
Q W were earlier |ooking at the top of that

first QRA, but | want to now direct your attention to a
line towards the bottomof that Q%A is a statenent that
you nake:

Firms usually refrain fromentering --

JUDGE RENDAHL: Excuse nme, is this on |line
127

MS. RACKNER: It is, thank you.

JUDGE RENDAHL: Thank you.

BY M5. RACKNER:
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Q (Readi ng.)

Firms usually refrain fromentering at
the sane tinme all geographic areas where
entry is economically feasible. Initia
entry typically occurs where the
expected benefits are greatest, and
expansi on occurs over tinme to areas that
are expected to add val ue.

I's that part of your testinony?

A Yes.

Q Thank you. | want to turn you now to an
exhibit that was marked as a cross-exhibit for you, it's
Exhi bit 15, and specifically it's the first page on
Exhi bit 15, 264, and if you will just indicate for me
when you get there.

JUDGE RENDAHL: And when you say 264, that's
the bate stanped nunber that appears on the bottom of
t he page?
MS. RACKNER: That is.
A Yes.

BY M5. RACKNER

Q Are you there?
A Yes, | am
Q And 264 is a data request that was served

upon you by my client, MCl, and the request states as
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1 follows. Well, first of all, refers you to the line we
2 just | ooked at:

3 And firms usually refrain fromentering
4 at the sane tinme all geographic areas

5 where entry is economcally feasible

6 And t he question that was put was:

7 Pl ease describe the basis for this

8 statement and provide conpl ete copi es of
9 any docunents supporting this statenent.
10 And the response, the first sentence is:
11 The basis of this statenment is |logic and
12 conmon observation

13 And | just want to make sure that

14 understand that by not providing any docunents, you

15 didn't have any docunents supporting that statenent; is
16 that correct?

17 A | think the statement is conmon sense, that's
18 what | tried to say there, yes.

19 Q That is what you said, okay. But there were
20 al so no docunents supporting the statenment; is that

21 correct?

22 A Well, | took the supporting the statenent

23 being that | relied upon, | relied upon commobn sense. |
24 could probably find you many chapters of many books in

25 busi ness texts that would support what | said here, but.
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But you didn't provide them did you?
No, | didn't provide them

Okay.

> O > O

| didn't think that was what | was being
asked to provide.

Q Okay. And then your statenent that:

Firms can not grow at an arbitrarily
rapid rate. The growh rate must be
l[limted in order to avoid failures in
delivery of satisfactory product or
service. Gven that the growmh rate is
limted, it takes times to expand
operations into all geographic areas
where entry is econom cally feasible.
Is that correct?

A Yes.

Q Okay. And | just wanted to ask you about an
assunption that | believe m ght have underlay your
statement or your response. Does your analysis rely on
the assunption that over sone period of time carriers
who have entered a market where the benefits are the
greatest will, in fact, expand their services or
operations to those areas where in other places in the
mar ket where the benefits may not be as great?

A Often that's what we observe in many narkets,
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not just in telecomunications.

Q | want to turn you to Quwest's suppl ement al
response to Staff Bench Request Nunber 1. That's the
docunent that | handed to you earlier this afternoon

JUDGE RENDAHL: And that's, I'msorry, that's
the suppl enental response to Bench Request 117

MS. RACKNER: And | believe the exhibit
nunmber - -

JUDGE RENDAHL: It should be Exhibit 535 and
536HC.

MS. RACKNER: Thank you. And | apol ogize to
counsel , because this was a new, a revised exhibit that
we just got today, | didn't mark it correctly, so there
may be sonme confusion in the way | have marked it.

JUDGE RENDAHL: Let's be off the record for a
monment so | can clarify. W wll be off the record.

(Di scussion off the record.)

JUDGE RENDAHL: While we were off the record,
we have marked another exhibit, it is Exhibit 546HC. It
is Qwvest's second suppl enental response to Bench Request
Nunmber 11 including highly confidential attachnment D

Pl ease proceed, Ms. Rackner

MS. RACKNER: Thank you.

BY MS. RACKNER

Q M . Shooshan, the docunent that you have
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before you is the docunent that the Judge just referred
to. It contains a listing of all of the wire centers in
the state of Washington, and what | have done just for
our convenience is | have highlighted those wire centers
that are contained in the six MSAs for which Qunest is
seeking a finding of noninpairnment. And would you
accept subject to check that the wire centers that |
have highlighted indeed are those wire centers in the
si x MSAs?

A. Yes, subject to check. | just saw this
docunent a few mnutes ago too.

Q | understand, and perhaps on a break you can
doubl e check.

A Sure.

Q Thank you. And | want to make sure that we
are both understandi ng together what this docunent
actually shows. The docunent as | read it shows the
nunber of DSO | evel UNE | oops in each wire center in
Washi ngton over a period from January to February 2003,
and there's a calculation of the nunmber of UNE | oops for
each successive nonth as the year goes on. Does that
accord with your reading of that docunent?

A. January to Septenmber 2003?

Q Yes.

MR, SMTH | think counsel said February.
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Ch, I'msorry, | neant January to Septenber.
Yes, that appears to be what this is, yes.
Q Okay. And the first thing | would like you
to do if you would is count for me the nunber of wre
centers in the highlighted areas for which there are
zero UNE | oops in January of 2003.
A Okay.

One, all right, allowne a mnute to do it
and | will doit.

CHAl RMOVAN SHOWALTER: Can | suggest that if
you al ready know the nunber, ask himif he thinks it is
t hat nunmber --

THE W TNESS: Subject to check.

CHAl RWOMVAN SHOWALTER: -- subject to check,
it would save tine.

MS. RACKNER:  Your Honor, | wish that | did,
but perhaps | will do the work for the witness and count
them and then ask himif it's correct subject to check.
Again, | got the docunent this norning.

THE W TNESS: We can both count.

MS. RACKNER: Okay, let's see who gets done
first.

BY MS. RACKNER:
Q Did you get 13?

A Do | go first?
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Q Yeah, | got --
A | got 14 actually.
Q Okay, well, we'll go with your 14, | |ike

that answer better.

A. Well, let's get it right.

Q Al right, to be conservative we'll say 13.
Okay, for any of those 13 wire centers which begin in
January of '03 with zero UNE | oops, is the number any

greater than zero in Septenmber of '03?

A. No, it appears the answer is no, no.

Q And | would also |ike you, this is the |ast
calculation | will ask you to performon this docunent,
and I will count as well, the nunber of wire centers for

whi ch there are 200 or fewer UNE | oops in January of

' 03.

A | count an additional 14.

Q So did | this tine.

A Hey.

Q Al right, so for any of those, and | wll
check as well, | would like to ask you whether the

nunber of | oops in those wire centers nine nonths |ater
in September of '03 is any greater than it was when we
started out in January of '03?

A Just for those, the arbitrary 200 cutoff that

you were using?
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1 Q Well, I won't accept the characterization

2 arbitrary.

3 A Okay.
4 Q But yes, for the 200 cutoff.
5 A. And again, the question is how -- repeat

6 again what we're | ooking for here, how many at the end

7 of the period?

8 Q Ri ght, is the nunber any greater --

9 A The nunber any greater --

10 Q -- than where you started out?

11 A -- than 200.

12 Q No, is it any greater than where you started

13 out ?

14 A. Than where we started, okay.

15 Q Yes.

16 A This will take a few minutes. Well, shall we
17 go -- maybe here it would be better to go -- | nean the

18 answer is yes apparently.

19 Q Okay. And for how many?

20 A Well, | haven't gotten there yet.

21 Q Okay.

22 A But you asked me for any -- were there for
23 any and there's a -- | noticed that --

24 Q Okay.

25 A -- right on the first page there's one that
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where there was 62 that's up to 65.
Q Okay, so we added a few | oops?
Yep. And again it was nore than, is that --
because | see one where it's the same at the end of the

period, it's gone up and then down a little and back up

agai n.

Q But it was no greater at the end, no net
addi ti on?

A (Noddi ng head.)

Q Is that a yes?

A Ri ght, yes, that's a yes.

Q Thanks. And that was the only one was that
one?

A. Yes, that's again subject to check. | did

this very quickly, but yes, it appears there was only
one in which the nunber actually was higher at the end
of the period, yes.

Q Thank you. | want to direct you to your
direct testinmony on page 49, which is Exhibit 1-T or
2-T.

A Yes.

Q This time you got there before I did.

MR SM TH. \What page?
Q Page 49, lines 11 through 12. And | see a

statenent after the first full Q&A:
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1 The usual definition of the geographic

2 mar ket is the area wherein conpetitors

3 actually do operate or efficient

4 conpetitors coul d operate.

5 Am | correctly quoting your testinony?

6 A Yes.

7 Q And MCI served on Qwest a data request asking
8 for sone clarification. | would direct your attention

9 to Exhibit 15, which was marked as a cross exhibit for
10 you. It's the bate stanp at the bottom of the page 265.
11 A Yes.

12 Q And the data request directs your attention

13 to that particular statement and says:

14 Pl ease provi de copies of any sources
15 that M. Shooshan relies on for the
16 concept the usual definition of the
17 geogr aphi ¢ market .

18 And in your response you refer to the

19 Hori zontal Merger CGuidelines, page 12.

20 A Yes.

21 Q And what you say is that at page 12 the

22 Hori zontal Merger Cuidelines define the geographic

23 mar ket as the "markets in which firms produce and sell™.
24 Do | correctly quote your --

25 A Yes.
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Q -- response? | want to call your attention
to the Horizontal Merger GCuidelines, which have been
marked as Exhibit 18 in the case. And | don't find that
particul ar quote on page 12, but | did find it on page 8
under | think you had neant to say 1.2, although naybe
you have a different copy that has it on page 12, but
the copy that | provided to you has that quotation on
page 8.

A Yeah, | know that the one version | have used
in the past is a printout that you can downl oad fromthe

DQJ's Web site.

Q | have seen that one too.
A You have probably seen that one too, so.
Q Yeah. But on the one that you' ve got in

front of you --
A Yes.
Q -- what | have is Paragraph 1.2. It says
geographi c market definition
A Yes.
Q And there's a statenent right underneath that
headi ng that says:
For each product market in which both
merging firms participate, the agency
wi |l determ ne the geographic market or

markets in which the firnms produce or
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1 sell.

2 Is that the | anguage that you nmeant to refer
3 to in your response to the data request?

4 A Yes, but it appears that -- it appears

5 there's a --

6 Q An or instead of an and?

7 A -- an or instead of an and, yes.

8 Q Okay.

9 A You corrected ne.

10 CHAI RMOVAN SHOWALTER: |'mjust going to
11 interrupt for a second. Each of you is speaking over

12 the other quite frequently, which is natural in

13 conversation, but it makes it very difficult for the

14 court reporter to take it down and al so nmakes it

15 difficult for people to read the transcript later if

16 they want to. So try as hard as you can to wait for the
17 other to finish and also not to interject these snal

18 things |ike okay or that's right even though that is

19 normal in conversation.

20 MS. RACKNER: Thank you, Chairwoman, | will
21 endeavor to help you get a cleaner record at the end of
22 this.

23 BY MS. RACKNER

24 Q I would Iike to direct your attention to the

25 statement that you quote, and | guess | wanted to
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explore with you whether in your view the quoted
| anguage that you used in your response to the data
request really constitutes the Horizontal Merger
Gui delines' market definition. Have you taken a | ook at
it?
A Yes.
Q Okay. And perhaps to help with this, | also
want to call your attention to page 4 of Exhibit 18,
whi ch contains the overview on market definition,
measur emrent and concentration
A Yes.
Q And sonewhere in the mddle of the third
par agraph, there's a statenent:
A market is defined as a product or
group of products in a geographic area
in which it is produced or sold such
that a hypothetical profit maxim zing
firmnot subject to price regulation
that was the only present and future
producer or seller of those products in
that area |ikely would i npose at |east a
smal | but significant and non-transitory
increase in price, assumng the ternms of
sale and all other products are held

const ant .
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In your view, M. Shooshan, is the |anguage
that | just read the Horizontal Merger GCuidelines
actual definition of a market?

A Yes.

Q Thank you. | would now like to direct you to
Exhibit 1-T or 2-T, your direct, at page 56.

A Yes.

Q In the first full paragraph starting on page
line, you nake the followi ng --

JUDGE RENDAHL: Starting on |line what?

MS. RACKNER: Line 6.

JUDGE RENDAHL: Thank you.

BY MS. RACKNER
Q You make the follow ng statenent:

To this point, if CLECs do not have

positive val ue busi ness cases in these

wire centers even when they have a

switch in place serving mass mar ket

custoners in surrounding areas, it is

likely that Qwest is not serving the
custoners in these areas profitably

ei t her.

Am | correctly quoting your testinony?

A Yes.

Q Now MCI served another data request on Quest
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that is also included in Exhibit 15 asking you some
guestions about that |anguage, and | would direct you
and the Commri ssion to page 266. |It's the bate stanp at
the bottom of the page. And the data request quotes the
| anguage that | just quoted and then asks you:

Pl ease describe the basis for this

statenment, and provide conpl ete copies

of any studies or documents supporting

this statenent.

And the first thing | would like to clarify
is that Qwest and you did not produce any studies or
docunent s supporting your statement along with this data
response; is that correct?

A. Yes, again | interpret questions like this to
be docunents that you relied on in nmaking the statenent,
and | -- that you're right, we did not provide any
docunents.

Q I'"mjust reading back, you're saying that you
interpreted to nean docunents that you relied on
Again, I'mgoing to read it out |oud:

Pl ease describe the basis for this

statement, and provide conpl ete copies

of any studi es or docunents supporting

t he statenent.

A Ri ght .
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1 Q I guess what | gather you' re saying is that
2 there may be sone studies or docunents out there, but

3 you didn't produce themin response to this --

4 A Yes, that's --
5 Q -- data request; is that correct?
6 A. That's correct, | was relying here on ny

7 expertise as a 30 year participant in this arena.

8 Q Thank you.

9 JUDGE RENDAHL: And let's please try not to
10 talk over one another. M. Shooshan, if you can wait
11 until M. Rackner finishes, just pause, then it will be
12 easi er, thanks.

13 BY MS. RACKNER
14 Q And coul d you read the response into the

15 record just so that we are all going to be on the sane

16 page.

17 A This is frombate stanp 266 agai n?

18 Q That's correct.

19 A. Response:

20 Two inmportant factors that lead to

21 nonposi ti ve busi ness cases for CLECs
22 also lead to low profitability for

23 Qnest. One, sparsely popul ated areas
24 have rel atively high UNE | oop prices.

25 Qnwest also incurs relatively high costs
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1 in supplying | oops to custonmers in such
2 areas. Two, small wire centers are

3 relatively costly for CLECs because of

4 fixed collocation costs. Such wire

5 centers are relatively costly for Quest
6 because the switch is not |arge enough
7 to take advantage of the full econonies
8 of scale. In both these cases the

9 hi gher costs translate into | ower

10 profitability because of rate averaging.
11 Q Thank you. And what | wanted to ask you

12 about this response is that the question asked you about
13 your testinony in which you originally stated that where

14 there is a nonpositive business case for CLECs, there

15 will also be a nonpositive business case for Quest; is
16 that --

17 A. | said --

18 Q -- correct?

19 A. | said it's likely, I didn't say there would
20 be.

21 Q Okay.

22 A | said it's likely. In many cases that would

23 be true.
24 Q And in your response what you appear to be

25 focusing on is your belief that a nonpositive business
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case for CLECs would also lead to low profitability for
Qnest; is that correct?

A No, what |I'msaying is that these -- that the
sanme factors manifested slightly differently would cause
that -- those wire centers, could cause that wire center
to be unprofitable for a CLEC but also unprofitable on a

st and- al one basis for Quest.

Q But you don't have any study to support that,
do you?

A. | don't cite any study to support that, no.

Q And you don't have a study to point us to

t oday, do you?
A No, | don't.
Q Thank you.
JUDGE RENDAHL: Ms. Rackner, about how much
nore do you have?
MS. RACKNER: |'mjust trying to see what's
al ready been nooted, | think about three m nutes.
JUDGE RENDAHL: Pl ease go ahead.
BY MS. RACKNER
Q I want to direct your attention to your
response testinony, page 14, and | believe that's
Exhibit --
A 3-T.

Q -- 3-T, thank you.
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MR SM TH. \What page?

Q Page 14.

A Yes, |'mthere.

Q And the question is posed to you in your
testi nony:

How does Qmnest propose that the rel evant
geographic markets be specified in the
state of Washington?

And you | ay out Qmest's recommendati on, and
then beginning on Iine 14 you state:

Qnest evi dence denpnstrates that

conpetitors have viable opportunities to

provi de service over their switches to

mass mar ket custoners throughout to

these entire MSAs.

And the question | wanted to ask you about
that testinony is your use of the words throughout and
entire when you refer to throughout these entire MSAs.
| take it you do not nean to say that conpetitors can
serve all mass nmarket custonmers in the MSAs profitably.
| guess |'m posing you a doubl e negative, but did you
foll ow me?

A. I did follow you, nor does the TRO require
that either.

Q Okay, but that isn't what your --
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A

Q

Yes.

Okay. | nean we

can -- the Commi ssion can

concl ude what the TRO requires, but | guess I'mtrying

to discover what it is you think the evidence actually

supports.

And again, you are not saying that the

evi dence supports the idea that all nmass market

custoners through the entire MSAs could be profitably

served by CLECs?

A

Nor for Qwest if one was doing an anal ysis

from Qunest's perspective.

Q

Have you done the analysis from Qumest's

per spective?

A

Q

| have not.

Ckay. And the analysis is supposed to be

fromthe CLECs' perspective

A

Q

Oh, definitely.
-- in this case?
Yes.

MS. RACKNER:  k

JUDGE RENDAHL:

ay, | have no nore questions.

Thank you, Ms. Rackner

We're going to be off the record, we'll take

maybe a ten minute break at this point,

record.

(Recess taken.)

JUDGE RENDAHL:

M. Weigler

we'll be off the

had you want ed
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to offer certain exhibits into the record?

MR. VEI GLER:  Yes, Your Honor, AT&T woul d
like to offer Exhibit Nunbers 8, 9, 10, 11, and 22.

JUDGE RENDAHL: |Is there any objection to
t hose Exhibits 8, 9, 10, 11, and 22?

MR SMTH | guess | would note that while
there was a passing reference to Nunber 9, which is his
transcript in Connecticut, there wasn't a single
question directed to that exhibit. 1In Iight of that, |
don't see that it should be admitted here.

JUDGE RENDAHL: M. Weigler.

MR. VEI GLER:  Your Honor, | asked him
speci fic quotes fromthe Connecticut record, and he
agreed with them | read it directly fromthe
Connecticut record.

MR, SMTH. That's not ny recoll ection, Your
Honor .

MR. VEIGER | referred to Exhibit 9, page
186, line 20 through --

JUDGE RENDAHL: Page 1867

MR. VEI GLER: Yes, on Exhibit 9.

JUDGE RENDAHL: Wbuld that be bate stanp
nunmber 73? | don't recall that |ine of questioning
nmysel f, but | guess what was the purpose of offering the

Connecticut testinony?
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1 MR, VEIGLER: For certain things that he said
2 in Connecticut such as, you are not here to offer your

3 opinion but to tell us what you think the TRO says,

4 which is a direct quote of what he said in Connecticut.

5 MR SMTH  Well, he --

6 JUDGE RENDAHL: Is there any harm --

7 MR SMTH. Well, | don't know that there's
8 any --

9 JUDGE RENDAHL: -- in introducing the --

10 MR SMTH | don't think there's any harm at
11 all, but M. Weigler indicates he crossed hi mon these
12 pages, | have no recollection whatsoever of that.

13 MR. VEI GLER: Al so he tal ks about the

14 di fference between the rules, the Oder, and the Act and
15 guot es precedent on the -- and | asked himthis question
16 on page 134, line 19, through 135, line 9, where he
17 tal ks about you | ook at the rules first and then you

18 | ook at the TRO.

19 JUDGE RENDAHL: Well, | guess | recall that
20 line of questioning but not in relation to the
21 particular transcript. |s there any additional value in

22 the transcript in addition to his testinony here in this
23 pr oceedi ng?
24 MR VWEIGLER No, | guess not, | nean --

25 JUDGE RENDAHL: Ckay, with that is there any
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1 objection to 8, 10, 11, and 22 being adm tted?

2 MR, SMTH. We have no objection to those.

3 JUDGE RENDAHL: Ckay, they will be adnmitted.
4 And for MCI?

5 MS. RACKNER: Thank you, we woul d nove

6 Exhibits 15, 18 -- we would npve 16, 18, and Exhi bit

7 546HC.

8 JUDGE RENDAHL: Ckay, so 16, 18, and 546HC?
9 MS. RACKNER:  Yes.

10 JUDGE RENDAHL: 1s there any objection to 16,

11 18, and 546HC being entered into the record?
12 MS. RACKNER: Did you say 16 or 157
13 JUDGE RENDAHL: | said 16 because | thought

14 heard you say 16.

15 M5. RACKNER: 15, Your Honor

16 JUDGE RENDAHL: So 15 and 18 and 546HC

17 MS. RACKNER: Yes, that's correct, thank you.
18 JUDGE RENDAHL: Is there any objection?

19 MR. SM TH:  No.

20 JUDGE RENDAHL: Ckay, they will be so

21 admi tted.

22 Okay, so let's go ahead, Ms. Frane, are you
23 pr epared?

24 M5. FRAME: Yes, Your Honor

25 JUDGE RENDAHL: Good, let's go ahead.
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CROSS- EXAMI NATI ON

BY MS. FRAME:
Q Wel come back, M. Shooshan
A. Thank you.
Q I was wondering if you could clarify for ne

what your specifically -- what your role is testifying
here today, are you stating in response to the M
guestion that you're a policy analyst and not an
econom st; is that correct?

A | amnot a -- | amnot a degreed economi st.

I made that point clear. His suggestion was he said are

you appearing here as a lawer, and | said, no, I'm
actual ly appearing here as a -- nore as a policy
analyst. |I'mnot offering |legal testinony.

Q Okay, so you're not testifying as an expert

on legal issues and interpretation of the TRG is that

correct?
A. | am providing nmy opinion as to the TRO, but
| am not appearing as a lawyer in this case. |I'm

trained as a | awyer.

Q Okay.
A. I have read and witten statutes nyself in
the past or helped in that process so -- but | -- if you

want to characterize ne or put ne in a box, it would be
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policy anal yst, not econom st, not |awyer.
Q Okay, thank you very much.
I want to call your attention to your direct
testimony, which is Exhibit 1-T and 2-TC, page 15, lines
8 through 10, and I"mgoing to read you what you wite

there or what you testified to.

A l'"'msorry, we're at page 157
Q Page 15.
A Yes.
Q Lines 8 through 10.
Fi ndi ngs of inpairment should be limted
to situations --
JUDGE RENDAHL: |'msorry, M. Frane.
CHAl RMOVAN SHOWALTER: We're not on the same
page.
JUDGE RENDAHL: We're not on the sane page.
M5. FRAME: Okay.
JUDGE RENDAHL: We have a different version.
MS. FRAME: Oh, ny, okay.
JUDGE RENDAHL: It's --
MS. FRAME: 1-T.
JUDGE RENDAHL: 1-T.
MS. FRAME: Page 15, 8 through 10, lines 8
t hrough 10.

JUDGE RENDAHL: |I'msorry, we were on 3-T.
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1 MS. FRAME: (Okay.

2 JUDGE RENDAHL: Go ahead.
3 MS. FRAME: Are you ready?
4 JUDGE RENDAHL: Yes.

5 BY MS. FRAME:

6 Q Okay, and | will read slowy:

7 Fi ndi ngs of inpairment should be limted

8 to situations where it is clear that an

9 efficient firmdoes not have a

10 reasonabl e opportunity to succeed

11 wi t hout an unbundling requirenent.

12 So that's your definition of inpairnment; is

13 that correct, M. Shooshan?
14 A. Well, it goes to findings of inpairment, but

15 yes, that's how | read the state of the policy.

16 Q Okay.
17 A That exists today, yes.
18 Q Thank you. So that's your opinion on where

19 findings of inpairnent should be nmade, not by a direct
20 citation froma statute, not by through judicial

21 opi nion, not by a judicial opinion, and not fromthe FCC
22 order; is that correct?

23 A. I have not put specific citations to the

24 sentence. | believe that it is a reasonable

25 interpretation of a variety of |egal decisions and
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opinions. In fact, if one, as | said earlier today,

tracks the history --

Q That's all | wanted to hear
A Oh, okay.

Q Thank you very nuch.

A Okay.

MR, SM TH.  Your Honor, can | interject, |
mean it is my understanding that witnesses have at |east
sonme reasonable latitude to explain their answers, and
he was part way through, and counsel apparently felt
i ke that was enough, and she arbitrarily stopped him
I think he ought to be enabled to at | east conplete a
short answer on these.

JUDGE RENDAHL: Let's go ahead and finish
your answer.

A Let me finish by saying that the directive of
the court of appeals in the USTA decision says that only
those UNEs should be -- only that unbundling that's
needed where the UNE involved is unsuitable for
conpetitive supply is what the inpairnent should focus
on. And | believe, for exanple, although |I don't cite
it there, that would be one place I would | ook for
support for that statenent.

And | was just sinply adding, if you | ook at

the entire history of the FCC s efforts to interpret the
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statute here, what the courts, both the Suprenme Court
and the D.C. Circuit have said now repeatedly is you can
not have this unfettered, unbounded, unlimted right to
UNEs. The statute conceives of UNEs bei ng nmade

avail abl e when there are insurnountable barriers to
entry.

BY MS. FRAME:

Q Are you finished?
I am
Q Okay, thank you.

I'"'mgoing to direct your attention to again
Exhibit 1-T and 2-TC, page 39, lines 8 through 16.

Coul d you please just read that, review that silently to

yoursel f.
A. Page 397
Q Yes.
A And the |ine nunbers again?
Q 8 through 16.
A. (Readi ng.)
Q Have you had a chance to review that?
A No.
Q Okay, just let ne know when --
A. I will let you know.
Q Thank you.
A (Readi ng.)
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I"msorry, does it end at line 15 that you
wanted me to read, or it continues?
Q well, | --
A There's a sentence that starts at the end of

15 and goes into 16.

Q It will end at 15 --
A Okay.
Q -- but then I"mgoing to ask you to continue

on after that, so you can --

A. Al right.

Q -- go ahead and read the whol e section.
A Al right.

Q Thanks.

A. (Readi ng.)

Okay, |'m conpl ete.

Q Thank you. It's ny understandi ng that when
you di scussed the product market and then the Act's
vi sion of conpetition here, you tie it to whether
consuners have access to a particular product or its
substitute; is that correct? Am| paraphrasing this
section correctly?

A In general ternms | would say yes. |I'm
di scussi ng here of what consists of a product market in
general ly accepted terns, yes.

Q Okay. And fromthere inpairnent, and again
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I'"mgoing to direct your attention back to this same
exhibit and the sane page but lines 17 through 19, and
fromthere inpairment can be determi ned by | ooking at
whet her consuners now and will be able to in the future

get those products or their substitutes; is that

correct?
A Where did | say that?
Q Lines 17 through 19.
A Ch.
Q Exhibit 1-T and 2-TC, is that correct?
A Yes, yes.
Q Thank you.
M. Shooshan, | put on your chair --
A I wondered where that came from
Q Request to approach the witness, but | put on

your chair Section 251(d)(2) of the Act, and | provided
it to all of the conm ssioners and parties as well
which deals with inmpairnent. Wuld you pl ease read
(d)(2), the pertinent part where it discusses

i mpai rment, 251(d)(2) where it discusses inpairment.

A It's under a section | abeled inplenentation
Q That's correct.
A. And (d)(2) is access standards.

In determ ning what network el enents

shoul d be nade avail abl e for purposes of
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subsection (c)(3), the comi ssion shal

consider at a m ni num whether (a) access

to such network elenents as are

proprietary in nature is necessary, and

(b) the failure to provide access to

such network el enents would inpair the

ability of the tel ecommunications

carrier seeking access to provide the

services that it seeks to offer

Q Thank you. So it's ny understanding from
your reading of 251(d)(2)(b) that the Act requires that
i mpai rment be deternined by the services the carrier
seeks to offer and not, as you put it, to services or
substitutions consunmers want to purchase; is that
correct?
A Well, | can't answer that question yes or no.

I nean | think you're msconstruing two very different
sets of observations. Al I'"'msaying in, if | could go
back to the cited section of ny testinony, ny direct
testinmony, |I'mtal king there about generally accepted
believe principles of defining a product market. And in
that sense, because we are talking in this case fromthe
perspective of the buyer of goods and services, that's
how markets are typically defined, that is by how

custoners perceive the substitutes that are avail abl e.
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| take it and accept the fact that (d)(2) that you just
had me read approaches the issue of what UNEs need to be
made avail abl e or where inpairnent exists fromthe
perspective of the requesting carriers, but they're two
different -- there's no conflict in nmy mnd with these
observati ons.

Q Okay. 1'mgoing to now direct your attention
to Exhibit 3-T, which is your response testinony, page
35, lines 2 through 14.

MR, SM TH. Coul d you repeat the page.

Q Page 35.
JUDGE RENDAHL: | believe it's page 35.
Q Lines 2 through 14, which is a question and

an answer, and if you could briefly review that

silently, that would be great.

A (Readi ng.)
Q And pl ease again |l et ne know when you're
fini shed.
A. (Readi ng.)
Okay.
Q In your answer to the question on lines 2

t hrough 6, you discuss the ability of a data CLEC to
al so provide voice services; is that correct?
A No, | talk about an efficient -- |I'mtalking

here about an efficient CLEC. | don't specifically talk
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about data LECs or DLECs.

Q Okay. But you do discuss data in this
par agraph, correct?

A Yes, | mention data services in severa
pl aces in the paragraph, yes.

Q You state that you discuss an efficient firm
provi di ng voi ce and data services in this paragraph?

A Yes, if it's what | referred to in the |ast
sentence. And indeed, that's the standard that the FCC
requires this Commission to apply, that is the needs of
an efficient CLEC, not the specific business plans of
any one CLEC. That's been nmade clear if you |look at the
TRO, Paragraph 115 for exanpl e, where the comm ssion
goes through that at great |length and says we're not
tal ki ng about any carrier, we're tal king about an
efficient CLEC when we tal k about an efficient
conpetitor when we tal k about inpairment.

Q Do you di scuss anywhere in your rebuttal, or
excuse ne, your response testinony in the proceeding or
subsequent paragraphs about the econom c or operationa
costs associated with the acquisition by a CLEC of
equi pnent or expertise to provide voice service?

A. I don't specifically address that, no.

Q Do you address whether there are any econonic

costs associated with expansion of collocation space to
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1 house power and -- or to house and power CLEC voice

2 service --

3 A No, | --

4 Q -- in this section?

5 A No, | don't.

6 Q Do you di scuss the econom c and operationa

7 costs associated with the ability to provide enhanced

8 voi ce services |like voice mail, conferencing, and the
9 i ke?

10 A | don't address that, no.

11 Q Do you address any other additional costs

12 associated with acquisition of expertise and resources
13 to comply with regulatory requirenents |ike E911 or

14 CALEA?

15 A No, | don't. | observe that a efficient CLEC
16 could provide both, and if you |l ook at the nmarketplace
17 today you find that there are many CLECs that are

18 providing all of these things.

19 Q Do you have any substantiation regarding

20 those CLECs that are providing both?

21 A Oh, sure, your company included, or your

22 client.

23 Q Covad doesn't provide voice services.

24 A Well, not according to your press rel ease of

25 a couple of weeks ago where you said you were rolling
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out voice over Internet protocol

Q We do not provide voice services.
A Well, 1 would be happy to find you that press
release. In fact, | think if I could go to ny briefcase

I could provide it, but.

JUDGE RENDAHL: Well, | think that's
sonmet hi ng counsel can handle on redirect if you so
choose to do that.

A But there are other examples, let ne just if
I could conplete ny answer, Allegiance, C-Beyond, there
are other what | would call efficient CLECs out there
provi di ng both data and voice services in the
mar ket pl ace t oday.

Q I want to also nake sure that I'mcorrect in
that in your testinony it appears as though fundanment al
to your assunption that the barriers to entry are | ower
when a data CLEC al so provides voice is the existence of
a hot cut process; is that correct?

A. I would have to say in the case -- if you
want nme to answer that question yes or no, | would have

to say no as you have asked it, and | could expl ain.

Q Coul d you pl ease expl ai n?
A. Yes. The point that I'"'mtrying to nake here
is that if you ook at -- and again this is a proceeding

about in part about transport. W're talking here about
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mass market switching. That's what -- that's the
context in which | make these observations. There the
very finding, the national finding of inpairnment the FCC
made was based on concerns about the sufficiency of the
hot cut process and specifically the batch hot cut
process. The reason for that, and |'mgetting directly
to your question but you need to have this background,
is that in the case of the provisioning of a UNE | oop
which is what you would be relying on in the absence of
unbundl ed switching and UNE-P, there is a different
process that has to be undergone for a CLEC. There has
to be a hard rewiring done at the central office to
provision that |ine. Wereas for Qwmest, that can all be
done without the necessary -- without that rew ring.

And it's the ability of the post inpairment world in the
post inpairnment world for those kinds of hot cuts to be
handl ed that, and concern about that, that led the FCC
to its national finding of inpairment.

In the case of a data LEC, at |east as |
understand the way the process works, there is no
conparabl e hot cut involved. There is a -- whether it
is Qvest or Covad that's providing DSL, the provisioning
of that line requires human intervention. Call it a hot
cut, call it a cross connect, whatever, but it's the

sane for Qvwest as it is for the data LEC
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And | was sinply observing here that whatever
it is that Covad is conplaining of, and | frankly can't
quite figure it out, it really it seens to ne doesn't
bel ong in a case about nmass market swi tching. Because
the whol e issue of hot cut is not an issue at |east for
the provision of data services as part of the -- as part
of this equation, and that's what all of that answer
relates to. Very different predicate than exists for
mass mar ket swi tching

Q M . Shooshan, are you aware that the FCC
specifically identified operational inpairnment
associated with hot cuts for its basis of finding of a
nati onal inmnpairnment, which is found in the Triennia
Revi ew Order Paragraphs 464 through 478?

A. Yes, | just nentioned that, that's exactly
right.

Q But it's associated with the nmass narket
swi tching case, correct?

A Yes.

Q So fundanental to your assunption is that the
barriers to entry are |lower that when a data CLEC al so
provi des voice is the fact that there is a hot cut
process in place; is that correct?

A No, no, again | tried to explain that there

is no increnental hot cut required. That's what | have



0434

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

said there. In other words, the -- in the case of a
pure data LEC, as you assert Covad is, that you're not
provi di ng voice service, in that case the provisioning
of the loop to you involves the same manua
intervention, as | understand it, that the provisioning
of that loop as a DSL |oop to a Qmest custoner provides,
and therefore it is not the sane kind of hot cut issue.
On the question of provisioning that circuit
or loop to you, I nean | -- there will be other Quest
Wi t nesses that can tal k about the process that's going
on to do that, but it is not the same kind of hot cut
i ssue that gives rise to the FCC s concern in the case
of mass market switching. That's the only point |I'm
trying to make.

Q Okay. Well, then you know that Qwest is
refusing to include data services in its hot cut
process, correct?

A You woul d have to ask other Qwest -- you
woul d have to ask Qwest witnesses, Quwest enpl oyees,
about that.

Q Okay. And you are also then not aware that
the lack of an available hot cut process is the sane as
basically no practical operational solution, is that --
it sounds like you're not aware and | would have to ask

anot her witness; is that correct?
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A. I can -- | have tried to respond in genera
terms that if it's a provision of the loop for data
only, DSL in the case of Qumest, that it would -- it
woul d there -- the process that you undergo is the sane
whether it's a Qaest line and a Qnest custoner or a
Covad line and a Covad custoner. | don't know that that
is what's envisioned as bei ng enconpassed by the hot cut
process. And as Covad's witnesses said, somehow reading
frommy statenment about hot cuts, they imediately said
batch hot cuts, that somehow |'m saying -- | don't think
that's required by the TRO

But as to what's Qwest approach to dealing
with that issue is and how sufficient that is, | would
have -- think you woul d have to ask Qwest, other Quest

Wi t nesses about that.

Q Okay, so --
A | don't have an opinion on that.
Q So you don't have an opinion on it, however

you have witten as part of your testinmony severa
opi ni ons about the hot cut process and that --

A No, there's a difference in what | have done.
VWhat | have tried to do has been to state, which | -- is
my opinion but | believe to be the case, that the hot
cut issue is no different for a conpany |ike Covad

should it seek to provide anal og voice services than it
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is for any other CLEC that is seeking to provide anal og
voice services. That's really what |'m saying here.
There's no additional or increnental hot cut issue that
as far as | see it brings you in to this part of the
case. But if there's another -- but | |eave aside the

i ssue about whether there is some process that needs to
be i nproved upon for provisioning of the facilities that
Covad needs. |It's not a basis it seens to nme for this
Commi ssi on, however, finding or refusing to find no
impairment. That's the point I'm making here.

Q So what you're basically stating is that the
hot cut issue is not an operational issue that should be
considered in this case?

A. It obviously is, it's one of the things the
FCC has laid out for the states to look at. | don't see
that there's an, want of a better word, an increnenta
hot cut issue raised by Covad's concerns, at |east as |
understand them

MS. FRAME: | have no further questions.

JUDGE RENDAHL: Thank you, M. Frane.

M. Thonpson.

I"msorry, M. Kopta, I'mreading ny |ist
wrong here, M. Kopta.

MR, KOPTA: No, that's all right, thank you,

Your Honor. | don't have any questions for this
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W t ness, thank you.
JUDGE RENDAHL: Okay, well, now you're on,

M. Thonpson.

CROSS- EXAMI NATI ON
BY MR. THOVPSON:
Q Good afternoon, M. Shooshan, |'m Jonathan
Thonmpson for Commission Staff. Actually, if you would
just have out in front of you your Exhibit 7-T and then

al so a copy of the TRO, which has | guess been --

A Yes, | have that.

Q -- marked as Exhibit 115.

A Okay.

Q That's what |'mgoing to be referring to

t hroughout these questions.

A Okay, |'mthere.

Q Okay.

A ["ve got it.

Q In general, your testinony addresses in part

at | east how the Conmi ssion should define the narkets
for the mass market switching analysis, right?

A Yes, sir.

Q And | just want you to kind of help ne walk
through the portions of the TRO that address that. You

were actually discussing themearlier with the counsel
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for MCI. | would like to ask you to turn to page 315 of
the TRO itself.

MR. SM TH: Counsel, | think M. Shooshan's
copy of the TRO doesn't necessarily paginate with
everyone else's, at least with mne. Could you identify
a paragraph nunber.

MR, THOMPSON: Yeah, it's Paragraph 495.

CHAl RMOVAN SHOWALTER: Just in general let's
just use paragraph nunbers for the TRO.

MR, THOWMPSON: Ckay.

A Al right, I'"'mthere
BY MR. THOMPSON

Q Well, it looks like about | guess the second
sentence of Paragraph 495, it says:

State commi ssions have discretion to

determni ne the contours of each narket.

And that's just what | want to explore a
little bit. Wuld you agree with ne that the Footnote
1536, which is quite a |long footnote, provides sone
gui dance on that analysis that the conmmissions are to
engage in to define the contours of each market?

A Yes.
Q Ckay. There's a -- what | want to direct
your attention to in particular is a sentence in the --

toward the end of that Footnote 1536, it's about eight
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lines up fromthe bottomin mne, and it says, starts,

we require state comm ssions.

A Yes.

Q Are you there?

A Yes.

Q. Okay. It says, well, it says:

We require state conmi ssions to define

each geographi c market on a granul ar

| evel and direct themto take into

consi derati on.

And then there's a nunber of things, and
just want to go through each of those things with you,
and tell ne what you think the FCC had in mnd when it
says that, first of all, how should the Commr ssion take
into consideration the |ocations of customers actually
bei ng served?

A Well, | think this is a -- this anticipates a
fact based analysis by the Comm ssion. | mean they
could look at the wire centers that custoners are being
served by today using UNE | oops, and part of that is in
the evidence that Qwmest has provi ded here.

Q What does | ocations nmean, is that -- that's
not limted to wire centers, is it?

A Well, the termlocations certainly could be

read nore broadly than that, but | nmean wire centers is
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the way in which nearly every state that |I'm aware of
has chosen to analyze the data, so to speak.

Q Could it nmean the -- doesn't it elsewhere in
the TRO, doesn't it -- don't they use the termto equate

to buil dings sonetinmes?

A. | see that in the transport part of the case.
Q O --

A But |I'm not sure --

Q -- enterprise loops, is that a --

A Yes.

Q That's a building by building, |ocation by

| ocation analysis, right?

A Tends to be, yes.

Q Ckay. What about the next thing, how should
t he Commi ssion take into consideration variations in
factors affecting a CLEC s ability to serve each group
of custonmers? Maybe you could start by saying what is
-- what do you take each group of custoners to nean?

A. I think that there the, you know, the issue
could be, you know, the ability to serve mass narket
custoners as well as enterprise custoners, which is
certainly -- which is certainly relevant in a track 2
type anal ysi s.

Q Could it nean residential versus business

within the nmass market ?
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A. I thought we m ght be going there. No, to,
you know, in ny viewit would be inappropriate to take
this very general |anguage out of a footnote and try to
overturn many paragraphs of discussions where the FCC
think very clearly, as | have stated in ny testinony,
forecl oses states from subdi viding the mass nmarket into
resi dence and very small business. The commission if it
wanted states to do that would have specifically allowed
for the market to be segnmented into nore than two
pi eces, and it did not do that.

Q Well, let nme ask you this. It seens |ike
you' re saying that the Conm ssion should blind itself to
any differences that exist on the demand side in the
mass mar ket ?

A. I'"'mnot saying that. Wat |'m saying is that
the FCC considered those issues. There's a |engthy
di scussion in the TRO about ways in which very snal
busi ness and residence custoners have simlar -- that
|l ook simlar fromthe demand side in sone areas, where
they |l ook different fromthe demand side. It was an
analysis, a weighing if you will, that the FCC went
through in the TRO. And its judgnent in the end was to
say there are only two rel evant product markets,
enterprise and mass market. And | don't believe the TRO

gives latitude to the states to change that.
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Q But there's nowhere in the TRO, is there,
where, you kind of insinuate that the FCC consi dered and
explicitly rejected the idea of splitting residentia
and business markets, but there really is no explicit
rejection of that, is there?

A. The fact that the Conm ssion went through
anong ot her things the demand side anal ysis you just
suggested and cane out with saying there are really only
two markets and only one line that has to be drawn, and
that's the market that's the |line between enterprise and
mass market, and that mass market for purposes of this
i mpai rment anal ysis includes both residence and very

smal | busi ness.

Q vell --
A | don't think it could be much clearer than
t hat .
Q Well, what's to make then -- | nean | gather

that where in this footnote where they're tal king about
each group of custonmers and then further on in the
sentence a conpetitor's ability to target and serve
speci fic markets, couldn't they have said the mass
market? | nean it seenms to ne group and specific
markets is asking the Conm ssion to take a nore granul ar
| ook than sinply to |look at the nmass nmarket as a whol e.

| take it you disagree with that.
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A. | disagree with that, and the FCC has
asserted on a nunber of occasions in |egal docunents
that it hasn't given the states that discretion

Q What | egal docunents are those?

Well, | think inits characterization of the
TRO before the court it is suggested that the states are
very circunscribed in the decisions that they are |eft
to make, and one of themis not whether to subdivide the
mass market into residence and small business.

Q They have specifically stated that in those
court argunents that the possibility of subdividing into

resi dence and small|l business is --

A No, what | --
Q -- circunscribed?
A. What | have said is that in response to

argunment s bei ng made by anong ot her people the incunbent
| ocal exchange carriers that too nmuch discretion and too
much deci si on meki ng has been left to the states, the
FCC has on a nunber of occasions enunerated the fact
that there are only a fairly small set of decisions that
are left to the commission and that -- left to the
states, and it has provided, and Conm ssioner Martin is
a good exanple, guidelines that the states should apply.
And all |I'msaying is that they have not enunerated

anypl ace that | have seen that states have the ability
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to subdivide the mass market into residence and very

smal | busi ness.

Q Wuld you, let's see, | hadn't planned on
getting into this, but what -- in Paragraph 499 --

A. Ch, yes.

Q -- of the TRO --

JUDGE RENDAHL: Let's be off the record for a
moment .

(Di scussion off the record.)

JUDGE RENDAHL: While we were off the record
we di scussed Paragraph 499 of the Triennial Review
Order. | had in my handwriting nade the changes
required by the FCCin its errata, and the parties have
agreed that this will work. | will type up a new
version to put in the record tonorrow, but for now we're
mar ki ng this as Exhibit 23.

And, M. Thonpson, why don't you use this in
your discussion with M. Shooshan

MR, THOMPSON: Ckay, | will do that.

Are we back on the record?

JUDGE RENDAHL: We are back on the record.

MR, THOWMPSON: Ckay.

BY MR THOVPSON
Q M. Shooshan, this Paragraph 499 is

di scussi ng how state conmm ssions should | ook at the
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1 triggers analysis, right?

2 A Yes.
3 Q And in the version of 499 prior to the
4 errata, do you have a -- you have a copy of that in

5 front of you?
6 A Yes.
7 Q Okay. |If you go up about eight lines from

8 the bottomthere tal king about trigger candidates, it

9 says:

10 They nmust al so be operationally ready

11 and willing to provide service to al

12 custoners in the designhated narket.

13 A Yes, that got struck in the errata.

14 Q Right. And it said and | think it continues
15 to say, no, | guess it doesn't, it said that:

16 They shoul d be capabl e of econom cally

17 serving the entire market as that market
18 is defined by the state comm ssion

19 And then it says:

20 This prevents counting switch providers

21 that provide services that are desirable
22 only to a particular segnent of the

23 mar ket .

24 Now i n that instance, surely segnent woul d

25 refer to the distinction that | was tal ki ng about
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earlier between, for exanple, residential and business,
woul dn't it?

A | don't know what the conmi ssion neant there.
And again, | have trouble sort of, as the Chairwonan
said, trying to interpret what the comn ssion once said
as opposed to what it now says. That's what | think is
relevant in this proceeding, so | don't --

Q Okay, well, let nme just pose a hypothetica
to you or a hypothetical explanation of why there would
not have been an explicit rejection of a residentia
busi ness distinction in the market. And that is when
the FCC was writing this order, they had in mnd that
the trigger analysis would require a finding that al
segnents of that nmarket are being served in order to
count that trigger candidate. 1Isn't that a reasonable

interpretation?

A O what the commi ssion intended?

Q O what the comm ssion intended prior to the
errata.

A You know, |, you know, again, | don't nmean to

m nce words with you, but | believe that in issuing the
errata the comm ssion was clarifying what its intent
was, and that's the purpose of the errata. It was --
there was no separate hearing or neeting where there was

revoted. They sinply said this is a -- | nean they
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| ooked at this very conplex order, it had been witten
by comrittee as | think anybody knows in this hearing
room and | think the comrission in reading it through
made a nunber of changes or errata, but it was to
conformit to what they believed they neant at the tine
they voted the item That's what an errata is, so.

Q In other words, you think the striking out of
those sentences in 499 didn't work a substantive change
in the text?

A. That's not what | said. It could easily have
been that the FCC in voting on the itemfelt that it was
voting for one thing and then in reading the item said,
gee, there seens to be some | anguage here that is at
odds with what we intended, we better clean it up.

I ndeed that's what errata are designed to do.

Q Well, isn't a possible explanation for
adopting a broad mass market definition and not
di scussing differentiation of it that the test was to be
that the carriers would have to be shown to be capable
of economically serving the whole, that whol e market,
all segnents of that market?

A I think that what you have stated is the
showi ng that needs to be made. Where we di sagree is
that the FCC allows -- that the TRO pernits a separate

analysis for very small business and resi dence, and
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that's where we disagree. | don't find that perm ssion
granted anywhere in the TRO In fact, the Conm ssion
it's not that they ignored it, they went through a | ot
of this analysis thenselves and said, in our expertise,
we deemthat there is a single, for purposes of

i mpai rment, not for other purposes, but for purposes of
deternmining inpairnent there's a single nmass narket.
That's what the TRO provi des.

Q Well, okay, | guess we can -- | guess we can
agree to disagree on that.

Can | just have you take a | ook, please, next
at again Exhibit 7-T, page 5.

A Yes.

Q And down at |lines 21 and 22, you're -- in
that part of your testinmony you're taking issue with
M. Cabe and M. Spinks' proposal to specify separate
markets for residence and small business. And you say:
Resi dence and smal | busi ness are not
geographic markets. The two groups are
often comingled in the same geographic
ar ea.

Yes.
Do you see that?

Yes.

o » O >

What if this Comr ssion were to adopt a very
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granul ar geographi c market definition that went

nei ghbor hood by nei ghborhood to determine the

predom nance of residential |ocations versus business or
comercial | ocations and, you know, went about

nei ghbor hood by nei ghbor hood specifying residentia

nei ghbor hoods, would that be appropriate or permssible
rather under the TRO in your view?

A Absol utely not.

Q Wy not ?

A Because that is not -- that is not a rel evant
econonm ¢ market for purposes of determ ning how CLECs
woul d enter the market, and that's the analysis that
needs to be done. The FCC it seens to nme has rejected
the use of, it's again ny opinion shared by others, of
the wire center. So the idea that you go sonehow inside
the wire -- below the wire center to nei ghborhoods or to
specific locations, | think that would -- that would be
directly contrary to the Commi ssion saying that the
rel evant geographic nmarket nust be relevant in the sense
that it reflects the way conpetitors enter the narket
and offer services. And to ny know edge, no conpetitor
at | east the ones that are out there today, enter the
mar ket nei ghbor hood by nei ghbor hood or bl ock by bl ock as
you seemto be suggesting.

Q But don't they -- don't facilities based
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conpetitors overwhel mi ngly target business custoners?

A Sone do, sone don't. | nean again, renenber
what we're tal king about here and | think what's
i mportant is not any particular CLEC s business plan
but what an efficient CLEC would do. An efficient CLEC
in my view would not enter the market to serve a
particul ar block or a particular |location in the mass
mar ket. They would enter nore broadly than that. Now
we may di sagree as to whether that market is MSA, which
| think it is. AT&T seens to think it should be even
larger than that. But | don't see any support in the
record for going, you know, to nei ghborhood by
nei ghbor hood or, you know, building by building sonehow.
I just -- | think that would run afoul of the TRO in
nore ways than one.

Q But doesn't the record show though that
t hi nk you woul d even see that CLECs do target high
revenue custoners certainly in the mass market?

A. Not hi ng wong with that.

Q And they don't target, in fact they don't
even have offerings for the npst part targeted at
average revenue residential custoners, do they?

A. Well, you know, that's a termthat's been
used today | think by you anong others in your opening

statements today, and | don't know what an average
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revenue custoner is frankly. | think if you | ook out
there, MCI has a plan that is MCl Nei ghborhood that's
ainmed at the residential market. It is a bundled
offering, it is very attractive, and | assune that Ml
can continue to nmake those offerings avail abl e based on
the evidence that's been introduced here if it's using
UNE-L and its own switching, you know, just as easily as
it can today.

Q How do you square that with the parts of your
testi nony where you're tal king about, you're nmaking an
assertion that residential rates in this state are
think in your termartificially low? 1Isn't your point
there that in order to conpete, whether that's true or
not, that your point is that in order to conpete for
t hose residential custonmers, CLECs have to -- would have
to thenselves offer a relatively lowrate to conpete on
the basis of price?

A Let me be clear. | have observed nothing
about the actual residential prices in Washington, and
the quote artificially low was a quote taken fromthe
USTA decision. And the point of it was to say that in
areas, this is in general terns, where prices, retai
prices, have been held artificially | ow by regulation,
one will observe, may well observe, there are no

conpetitors serving those areas. And the comm ssion
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goes on to say, and you would find inpairnent in that
case based on the anal ysis here, but understand that
even the finding of inpairnment and the continuing

availability of unbundl ed switching may not mean that

those wire centers get served.

Q Well, let's go to where you're tal king about
that in your testinony. | think it's at page 7.

A. o ?

Q O your again Exhibit 7-T.

A. It's on page 7?

Q Page 7.

A Yes.

Q And the part | was |ooking at was there's

sone di scussion again of the USTA decision there on this
where -- and as a matter of fact you quote a portion of
it where it says rates -- nmakes reference to
artificially lowrates. Then |ater on page 18, or not
page but |line 18 and 19 of page 7 you say:

Any finding of inpairnent nust be based

on a finding that conpetitors do not or

could not profitably serve custoners

where the rates are not artificially

| ow.

Do you see that?

A Yes.
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Q Ckay. Intrying to interpret what you have
in mnd there, it looks |like you're suggesting that
artificially lowrates, the existence of artificially
low rates is another criteria for doing away with
unbundl ed switching. AmI| wong?

A. No, | think again to be -- to clarify any
m sunder st andi ng, what |'mtal ki ng about here is an
observation that the FCC nekes in delineating its tests
for inpairment which the states are to apply. And
there's track 1 and there's track 2. In saying that
there may well be instances where, and naybe we'll get
back later on to ny charts that were discussed earlier
where there is no competitive presence, for exanple in a
wire center, that woul d suggest that there's inpairnent
there, or could. And what the conm ssion goes on to
suggest is that there's another explanation for why
conpetition may not have -- conpetitors may not have
| ocated in that wire center, and that is because the
rates are artificially lowthere. So in effect, you --

Q But maybe you could just bring it back and
expl ain why --

A But they're not -- I'mnot saying any -- |I'm
not relating that specifically to the situation in
Washi ngt on.

Q Okay, maybe you could just explain for ne
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the, you know, the mechanismthat's at work. What does
the existence of artificially lowrates have to do with
a CLEC s decision whether to serve somewhere?

A Because goi ng back to your point earlier, |
amgoing to try to initially enter a market by serving
the high volune, |ower cost custoners, and one of the
things | amgoing to look at when | enter that narket is
whet her the retail prices the incunbent is charging --
what are the prices being charged by the retail --
retail prices being charged by the incunbent. And in
areas where either, as | said earlier today, ny costs
are higher or the retail prices being charged by the
i ncunbent are artificially Iow, not ny word, the court's
word, and | have not said anything about specifics here
and anal yzed things specifically here in Washington, it
may | ook as if there's inpairnment in those areas, but |
woul d point out that I, and this is me tal king now, that
a finding of inmpairnment there, and that is or conversely
a finding that you shouldn't roll back the nationa
presunption of inpairnent in those areas, night not
produce conpetition.

Q Well, | guess I'ma bit confused then
because it seens to nme in that sentence that we were
tal ki ng about on page 7 at the very bottomthat you're

setting for the test and that where rates are
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artificially | ow, whatever that neans, that that would
negate the finding of inpairment; am| wong?

A No, |I'm saying that the commi ssion, the FCC,
whose TRO you're applying here, observes there's an
anomaly, and | stated what that anomaly is. The courts
have been pretty clear that the FCC and by inference the
states can not find as a basis for inpairnent for
purposes of the '96 Tel ecom Act for purposes of
i mpai rment a market where prices are held artificially
| ow, because it's not for the |lack of unbundl ed network
el enments that conpetitors haven't entered there, it's
because the retail prices are held | ow by regul ation

Q Well, not to argue with you about what the
USTA case says, but doesn't it say that the FCC has just
not -- failed to explaininits last order that was the
subj ect of that case, it failed to explain its reasoning
with regard to the cross subsidies?

A It certainly did. But again, and | go back
again to the series of decisions that have been nmde is
that the court's big conplaint, large, with the FCC s
previous two efforts were that there was really no
effective limt on unbundling and that the conm ssion
had not done the kind of analysis that needed to be done
about whet her inpairnent existed and whether it was the

type of inpairnent that the Act was established to cure,
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1 and that's where the court has held the comm ssion

2 accountable. Now | don't know how the court is going to
3 respond to sone of those same issues in the current

4 appeal. They may well find the current inpairnment

5 standard i nadequately deals with that issue.

6 Q Didn't the --
7 A That's the best | can do.
8 Q Didn't the FCC in the TRO address this

9 preci se i ssue of the USTA court's discussion of --

10 A. Yes, they have addressed it.

11 Q Okay.

12 A Whether it's satisfactory to the court or

13 not, I don't know | said we'll have to wait and see is
14 all 1'm saying.

15 CHAl RWOVAN SHOMWALTER: Woul d you like to give

16 us a paragraph nunber.

17 Q Yeah, let's | ook at Paragraph 168 and 169, in
18 my copy page 108.

19 A Yes, |'mthere.

20 Q Okay. Well, in particular | want to --

21 there's a sentence in Paragraph 168 that says the

22 following. It says:
23 We recogni ze that bel ow cost | ocal
24 exchange rates will tend to di scourage

25 conpetitive facilities based entry and
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that the absence of such entry will be
consi dered as evidence of inpairnent.

A Yes, that's what | have been trying to
explain to you. That's what the conmm ssion is saying.
The commi ssion is saying when you apply our test, the
test that's in the TRO, you will observe this, and it
will lead you to determining that there is inpairnment in

t hose areas.

Q But it doesn't say --
A But that --
Q But it doesn't say, sorry, it doesn't say you

shoul d, in the event that you find that there is bel ow
cost pricing that you should not find inpairment.

A. Ch, no, it goes -- | think it's inportant to
read the rest of that paragraph. They're saying that,

and this is very inportant given the changes we were

| ooking at in the -- in section -- Paragraph 499 in the
errata. \What they're saying is that there -- it may be
that there is still no inpairnent in those areas because

of the broader econom es of scale and scope in effect.
That is:
Qur inpairment standard provides for the
consi deration of evidence concerning the
full range of revenue opportunities

avail able to carriers providing service
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over --
JUDGE RENDAHL: You will have to read slowy.
l'"msorry.

Qur inpairnment standard, however, also

provi des for consideration of evidence
concerning the full range of revenue
opportunities available to carriers
provi di ng service over relevant

facilities. Thus retail |ocal exchange
rates that are "bel ow cost" do not nean

that conpetitive entry will necessarily

be unecononic since a conpetitor will

base entry decisions on the conparisons

of its costs and the full range of

avail abl e revenue opportunities, not

solely the | ocal exchange rate.

And indeed, that's the very analysis that

track 2 envisions this Conm ssion undertaking.

Okay, what about -- | want you to just | ook

at the next sentence, which is the first

sentence of Paragraph 169, and it says:

Were our inpairment standard to require
unbundling for services in areas with
bel ow cost rates where actua

conpetitive entry does not take place,
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little harmwould result.

A That's correct, and that's because, as | said
earlier, it is not inpairment per se, but the |ow or
bel ow cost retail rates that is causing entry not to
occur, that's all. The commi ssion is sinply explaining
to the states howto interpret, if you will, some of
what you m ght observe when you're applying the tests
that are laid out in the TRO

Q Is there any evidence in the record in this
case that residential rates in the MSAs you identify are
bel ow cost by sone neasure?

A | have not provided any of that.

Q Isn't one of the cross subsidies that the
USTA case was discussing in this context is the one that
results from geographic averagi ng of rates, in other
words the so-called subsidy fromurban to rural ?

A. Yes.

Q And in that case, wouldn't it be possible to
view rates within these MSAs as possi bly bei ng above
cost?

A You know, we could go on like this, | don't
know what relevance it is to the findings that the
Commi ssion has to make as to -- | have not offered any
evi dence about whether they're above cost or bel ow cost.

I"'msinply saying the FCC has in responding to the
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court's criticisnms of its previous decisions attenpted
to deal with this, and what it's saying is there nay be
apparent anomalies in the analysis you perform
understand that what they nean and what they don't nean.
And then the point you were making that | responded to
earlier, that's why they have the two tracks, so that in
atrack 2 analysis it may well be that there are wire
centers, for exanple, that prove out profitable that
don't neet the triggers, for exanple, and we have gone

t hrough that exercise earlier today.

Q Okay, let's nmove on just a little bit here to
page 9 of the sanme 7-T testinony, and there you're
responding to M. Spinks of Staff's proposal of using
t he residence-busi ness distinction as a proxy for | ow
and high revenue custoners, and you say it's a poor --
the distinction is a poor proxy for |ow and high revenue
customers. Do you see that? |It's just the paragraph
nunber 2 toward the top of that page.

A. Yes. This is page 9, line 4.

Q Doesn't the TRO say in various parts that
smal | businesses are likely to pay higher retail rates
and to buy nore features than residential custoners?

A. In some respects, yes, they do.

Q Do you have any or is there any enpirica

evidence in the record in the case that woul d
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denonstrate what the per customer revenue distribution
curve would look like if you conpared the residentia
custoners to business custoners, anything |like that?
A | haven't seen it.
Q At lines 15 through 17 on that sane page, you
say:
The real consequence of dividing the
mar ket by residential and business wil |
be to enable CLECs to continue using
UNE-P to serve higher revenue
residential custoners even where they
woul d be economically viable using self
provi ded swi t ching.
And again, this is just | gather you're just

saying it's an inperfect division?

A No, I'msaying it's nore than inperfect, it
doesn't have -- it would not have the effect that
M. Spinks suggested it would have. |If you read the

full paragraph there, you know, the point is that today
CLECs even with UNE-P are not serving | ow revenue
custoners. So if you separate the market, the nass

mar ket as | think you can't do, but if you were to try
to do that into residence and small business or

busi ness, then it seens to nme, and thereby preserving

UNE- P, what you would really be doing is not
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facilitating the provision of service to the |ow revenue
custoners, but perpetuating it for the high revenue
custoners who can profitably be served using UNE-L and
sel f provisioning switching, as the evidence | think
provi ded by Qwest denonstrates.

Q Well, turned around though, | nmean if you're
-- if you want to foreclose Z-Tel's ability to continue
usi ng UNE-P, which is the exanple you give, and the way
you go about that is to throw residence and busi ness al
in one market, aren't you foreclosing the possibility of
UNE- P based conpetition ever devel oping for | ow revenue
resi dential custoners, |low to nmediumrevenue residentia
custonmers?

A. Not to quibble, but I haven't thrown them all
into one category, the TRO has thrown theminto one
category. And | think that it's very inportant, and
this was stressed | think on a nunber of occasions
today, this proceeding is not about the relative merits
or denerits of UNE-P and what UNE-P m ght or m ght not
al l ow hypothetical CLECs to do or even existing CLECs to
do in the future. It's a question about whether an
ef ficient CLEC serving the mass market could do so
econom cally self providing their own sw tching and
buying UNE-L from Quaest or |easing UNE-L from Qwmest or

provi di ng sonme other form of distribution or |oop plan.
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That's what this is about, not about what m ght or m ght
not happen at sone point in the future if you perpetuate
UNE- P

Q Is there anything in the, anything in terns
of nodel or enpirical evidence, in the record that shows
whet her there's a potential for conpetitors to serve,
well, for lack of a better term average revenue retail

or residential custoners rather, using UNE-P?

A Usi ng UNE- P?

Q Yes.

A No, that's not -- that's not -- there would
be no -- as far as I -- well, the advocates of UNE-P
have not provided that nodel. |Indeed it's been

suggested by M. Smith this norning, if you | ook at
M. Baranowski's own nodel and you run it with UNE-P
prices as opposed to UNE-L prices, it would suggest that
it's unprofitable to serve anywhere with UNE-P. So |
t hi nk what Qwest has done with the nodel that
M . Copel and has presented and will defend is to present
a nodel of an efficient CLEC serving the mass market.
And that nodel it seens to nme is a nodel that is set out
-- that sets out to do what the TRO requires the
i ncunbent to do to make the showi ng under track 2.

JUDGE RENDAHL: M. Thonpson, how nuch nore

do you have?
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MR, THOWPSON: Well, I'mjust going to ask
about three nmore mnutes worth of questions.

JUDGE RENDAHL: Thank you, go ahead.

MR, THOWMPSON: And |I'm going to change the
subj ect .
BY MR THOWPSON

Q I want to ask you just a couple of questions
about the DSO versus the DS1 cutoff issue. And at page
5 of Exhibit 7-T, actually I think it's page 4, nope,
sorry, it is page 51 want to refer to. You're
di scussing there, you're asserting that it's
conservative of Qwest to go with the fewer than four
lines cutoff, correct, because it nmakes it -- rather
than picking a | arger nunber of |ines, because with a
smal | er nunber of lines it nakes it nmore difficult to
satisfy the triggers test. |Is that a fair paraphrase?
A It's fair except | would just say it's not a

guestion of Qwaest having elected to do this. That's
what the TRO permits, and Qwest hasn't chall enged that.
That is, by setting the cutover or crossover at a
relatively | ow nunber, the effect of what the comm ssion
has done is to raise the bar for all the incunbents in
ternms of neeting the triggers. Had the cutover been set
hi gher, then presunmably there would be, could be, nore

trigger candi dates.
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Q But this cutover has a different aspect to
it, doesn't it, in that the TRO has elininated
enterprise switching, right? Does this -- | want to get
a sense of what you think the effect of this cutoff is
in areas outside of the markets that you propose,
assum ng the Conm ssion were to, the hypothetical that
the Commi ssion were to grant what Qwest seeks. Wat if,
under that scenario, what if a CLEC were to request
UNE-P to serve a business that requires four or five
lines say in an area outside the MSAs, would Qwest be
able to say, no, you only get -- you can only have UNE-P
for a three |line business?

A As to what Qmest's position is on that, |
think you' re going to need to ask a Qmest witness, that
is a Qwst enployee. That's an interesting question. |
mean | think that's an area where there nay be sone
latitude for this Comni ssion to decide.

Q Well, okay, in that instance though, a |ower
nunber is certainly not nore conservative for Quest, it
i ncreases the effect of that, the FCC s elinination of
unbundl ed switching for DS1 circuits, right?

A That would be the effect of it. And, you
know, again, ny reading of the TROon its face would
seemto say it applies everywhere. The problem arises

or the difficulty arises is that you're really asked
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then to apply it

that's been specified in the case,

that's the MSA. So |

in the context

t hi nk, you know, |

of the geographic market

and at | east

by Quest

really haven't

t hought that through, and | think that may involve a
| egal opinion that |I'm not here, you know, to provide at
this point right now But you would have to ask Quwest
about that.

MR, THOWMPSON: Ckay, thank you, M. Shooshan,
that's all my questions.

JUDGE RENDAHL: Thank you, M. Thonpson.

M. Mel ni kof f.
MR. MELNI KOFF:
CROSS- EX
BY MR. MELNI KOFF:
Q
A.

Good afternoon,
Good afternoon,
JUDGE RENDAHL:
the m ke closer to your --
MR. MELNI KOFF:
JUDGE RENDAHL:
MR, MELNI KOFF:
JUDGE RENDAHL:

BY MR. MELNI KOFF:
Q

I'"m going to be

Thank you, Your Honor.

AMI NATI ON

M . Shooshan.

M. Mel ni kof f.

M. Mel ni kof f, can you nove

Is that better?

And is it on?

Yes, it is.

Yep, it's on, go ahead.

dealing in area A, the narket
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definition, and I"'mtrying to get an understandi ng of
what you're recommendi ng in your testinony on narket
definition. Was it your responsibility to reconmend to
Qnest the definition of the geographic market that this
Commi ssi on should use to determ ne noni nmpai rnment for
mass mar ket swi tchi ng?

A. No, | had discussions with Qwest about what
it should be, but the decision in the end was their
deci si on.

Q So it's your responsibility to evaluate their
decision and to defend it before this Commi ssion?

A My understanding of my role was to opine as
to the acceptability of that decision, the MSA is what
we're tal king about in ternms of geographic market, in
connection with the requirenents of the TRO and within
that context it's a reasonabl e specification of the
mar ket .

Q | note that in M. Teitzel's discussion he
al so addresses rel evant market in section 3 of his

direct testimony. Are you testifying to that discussion

as wel|?

A | have read it. | don't have it in front of
me right now Is there sonmething specific you wanted to
poi nt --

Q No, I'mjust saying are you responsible for
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that, for questions in that area?

A About what M. Teitzel says?

Q Correct.

No, | think questions about what M. Teitze

says should be directed to M. Teitzel

Q Thank you. Have you advised or eval uated
mar ket definition for Quest in other proceedings, TRO
proceedi ngs in other jurisdictions?

A Yes.

Q Wi ch ones?

A | amwi tnessing for Quest in a position
simlar to this in seven states. Some of those

proceedi ngs have been stayed at this point right now.

Q Are you wi tnessing or advising other ILECs on
t he sane --

A I am - -

Q -- on the sane subject?

A I am wi tnessing for other ILECs, specifically
an other ILEC, SBC, | think in seven states for them as
well. The division of labor in those states is a bit

different fromhere in the sense that Qaest is putting

on an econonmi st as well to testify as to the economc

mar kets i ssues, geographic and product nmarkets issues.
Q In those approxi mate 14, 15 jurisdictions,

have you recomended the use of the market definition,
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the product market, or |I'msorry, the geographic market
definition in any of them other than the use of the
entire MSA?

A Let's be clear, there's a difference between
recomrendi ng and saying that sonething that's done is
reasonable. | have in ny own testinony here in this
proceedi ng suggested that a specification of the
rel evant market other than MSA woul d be reasonabl e too.
For exanple, going to AT&T' s approach, a collection of
MSAs within a LATA woul d be reasonable. It may even be
that there's a -- there's sonething, you know, just
bel ow an MSA that woul d make sense as well too.

There's, you know, no right answer, but there are a |ot
of wrong answers under the TRO. But within the range of
reasonability, | think there are other possibilities one
could conme to. So again, it's a-- my roleis not to
recommend it to them but rather to say that | believe
their using MSA to specify the market in this proceeding
is acceptable and consistent with the TRO

Q Are they using the MSA in each of, this is
Qwest now, each of those seven jurisdictions?

A. Yes, | believe that Qwmest has decided to
pursue all of its cases using the MSA as the rel evant
geogr aphi ¢ market .

Q The whol e MSA?
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A Yes, or at |least the whole MSA that's within
a particular state. W have an exanple here of the
Vancouver-Portland MSA, and we're only asking obviously
for -- we're only using that portion of the MSA that's
wi thin Washi ngton state, but with that caveat, yes.

Q There's actually another MSA in Washi ngton

that straddles the state, is there not?

A. Yes, that's right.
Q And where is that?
A Gosh, | would have to | ook and see. | don't

think it's any of the ones that we have pursued.

Q It might be helpful if I told you that it's
in the eastern portion of the state; is that correct?
It straddles --

JUDGE RENDAHL: Let's be off the record for a
moment .

(Di scussion off the record.)

JUDGE RENDAHL: M. Melnikoff, maybe you can
ask a question subject to check and we can nove this
al ong.
BY MR. MELNI KOFF

Q Subj ect to check, would you agree that it's
in the eastern part of the state?

A I would say subject to check that | believe

the only MSA in which Qurest is seeking relief in this
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proceeding that is -- that straddles two states is the

Port | and- Vancouver MSA. That there's another MSA in the

eastern part of the state that does, | would take that
subject to check. | just don't know.
Q Going to your Exhibit 1-T, page 50, line 1
A. Just a mnute, please.
Yes.
Q You state:

Based on the circunstances in

Washi ngton, aggregating wire centers by
MSA is logical fromboth an economic and
practical perspective.

A Yes, | say that.

Q What are the circunstances in Washington to
whi ch you are referring?

A Well, | think they're the ones that |
enunerate in the next four points in that paragraph. |
mean | don't -- in other words, | think that there's
not hi ng i n Washi ngton that makes -- that suggests to ne
that the MSA would not be -- would not be appropriate.

Q And the third one is reasonable areas for
| ooki ng at actual and potential conpetition. 1s that
not correct?

A Yes.

Q Did you | ook at the actual and potentia
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conpetition in each of those markets when you were
trying to define them for Washi ngton?

A Well, | nean the decision in the end about
what the rel evant geographic nmarket is is one that's
informed by facts, and so therefore my statenents here
and el sewhere are infornmed by | ooking at the facts, yes.

Q So you | ooked at the facts in Washi ngton,
what exact facts did you | ook at?

A The facts that are represented in the various
tables that are a part of ny testinony which are drawn
fromthe analysis done by M. Teitzel on the one hand
where it's actual conpetition and the results of the
CPRO nodel that M. Copel and presents.

Q So, for instance, that would be figure 1 on
page 53 as an exanpl e?

A Yes. Although again, as we discussed
earlier, it would probably be better in referring to
these tables to refer to the ones that are at the back
of 7-T, the revised tables, but yes, those are the
tables that |"'mreferring to.

Q And | want to just follow up on sonething the
Staff raised with you. They addressed Footnote 1536 in
t he TRO

A Yes.

Q Wi ch required the state conmi ssions to
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1 defi ne each geographic market granularly and directs
2 themto take into consideration a number of factors. Do
3 you see where |'m speaking?

4 A Yes.

5 Q In your analysis, did you, or in your

6 eval uation, did you |look at those considerations for the
7 state of Washi ngton?

8 A Are we tal king now about the triggers

9 evi dence?

10 Q No, I'mtal king about market definition. It
11 says, and I will just read it from--

12 A Yeah, maybe --

13 Q -- the footnote

14 A. -- that woul d be hel pful

15 Q (Readi ng.)

16 We require state conmi ssions to define

17 each geographi c market on a granul ar

18 | evel and direct themto take into

19 consi deration the |ocation of custoners
20 actual ly being served by conpetitors.

21 Anot her factor they direct themto take a
22 ook at or to take into consideration

23 The variation in factors affecting

24 conpetitors' ability to serve each group

25 of custoners.
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1 And then it goes on to another one:

2 The conpetitor's ability to target and

3 serve a specific market econom cally and

4 efficiently.

5 Did you take a | ook at those factors in your

6 eval uati on

7 A | ndependent - -
8 Q -- for Washi ngton?
9 A I ndependent of the anal ysis done by

10 M. Teitzel and by M. Copel and?
11 Q I'm asking you, did you take a ook at it in

12 evaluating it and opining about its appropriateness

13 her e?

14 A Yes.

15 Q On each of those factors?

16 A Yes.

17 Q MSAs are defined as one or nore counties in

18 nost states; is that correct?

19 A. Subj ect to check. | don't know what you're
20 readi ng from

21 Q Wel |, does it include one or nobre counties in
22 nost states?

23 A. Typical ly, yes.

24 Q In New Engl and states, are they done by

25 counti es?
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A. Typically there aren't counties in New

Engl and states. That's why | qualified ny response to

you.
Q So in New Engl and, MSAs are done differently?

No, MSAs are done the same everywhere in the

country. | mean an MSA -- MSAs are established by the

Department of Commerce for nationally. You asked ne
about whet her they enconpass counties or nore than one
county, and | said yes. And then you asked ne what
about areas of the country where they don't have
counties, and | said obviously no. But an MSA is
defined the same way in the analysis done by the
Department of Commerce everywhere throughout the
country.

Q In your analysis of Washington state, did you
| ook at a map to exam ne the geographi c boundaries of
counties in MSAs and the presence of popul ation centers
in those areas?

A. No, | looked at a map of the MSAs in the
state.

Q But you didn't nake any consideration of
where in that within the boundaries of the presence of
t he popul ati on centers?

A No. Again, the advantage of MSAs, and | have

al ready said that there could be other ways to specify
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the market, but the advantage of the MSA is that it's a
known quantity, so to speak. | nean you can |look at a
map, and you can see where it is and of what it
consists. It also is relevant in the sense that it is
an effort by the Departnment of Comrerce to define an
area that has a community of interest, both econom c and
social. So it is a preexisting boundary, if you wll,
pretty objective, that people could reasonably use to
speci fy the geographic market. Could there be others?
Yes, | have adnmitted to the fact that there could be.
Coul d be the LATA, a selection of wire centers in a
LATA, | mean of MSAs in a LATA. It could be sonething
slightly smaller than MSA. What it can't be is a wire
center, and | don't think it can be a nei ghborhood or a
specific building |ocation.

Q You state several tines that you sought to
aggregate wire centers into markets, and | will give you
an exanple in the sane docunent we're | ooking at, 1-T,
Exhibit 1-T, page 52, line 4.

A Yes.

Q Does your testinony show or display such a
bui | di ng up approach?

A Well, I wouldn't -- | mean | don't -- let's
put it this way. | don't know that you have to -- it

has to be a building up approach. That has ot her
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connotations, as you well know, in this proceeding. But
I think the way in which Qvwest has presented its data
and the tables that | have presented in my testinony
that represent that data supports the use of an MSA

But again, | want to be very clear, | didn't
el ect to use the MSA, as you say did | do it, Quest
deternmined that that was the best way to go, and
believe that that's reasonable. And | think when you
| ook at the way in which the evidence falls out in this
state that it confirnms that MSA is a reasonabl e choice
of definition of relevant market.

Q But when you're eval uating and opining
whether it's appropriate or not, did you have to go
t hrough an aggregation yourself of wire centers to
deternmine what the -- enter narkets for the analysis of
i mpai rment ?

A Again, as | said earlier, I think that if you
read the TROin its entirety, what it envisions is that
the specification of the rel evant geographi c market,
while left to the states' discretion, is to be a fact
based assessnment. And if you're asking ne in saying
that the MSA is reasonable and the aggregation of wire
centers within the MSA is reasonable, | |ooked at the
evi dence that Qwmest has produced and which | have

attenpted to summarize in the tables in nmy testinony.
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1 That's what | | ooked at to reach those concl usions.

2 Q Well, let's go to a couple of those tabl es.

3 We have already | ooked at sonme of them when MCI was

4 aski ng questions. For instance, 7-T, Exhibit 7-T, page
5 20, and I"'mon figure 3, which is the Portl and-Vancouver
6 MSA, the one that straddles two states.

7 A Yes.

8 Q In that you have or Qwest has aggregated

9 together, for exanple, two wire centers where there's no
10 sel f provisioning CLECs present with three wire centers
11 where there were purportedly three to five self

12 provi sioning CLECs; is that correct?

13 A Well, yes, with the additional point that in
14 Ri dgefield there was a positive business case as well

15 We have | ooked at both track 2 and track 1

16 Q Do you know how many of those CLECs that are
17 in Vancouver, Oxford, Orchard, and Vancouver North are
18 cabl e providers?

19 A. Cabl e providers, that's in M. Teitzel's
20 testi nony.
21 Q Well, but do you know whet her or not or how
22 many of those are cable providers?
23 A. I do know. | can't tell you specifically. |
24 believe there are cable providers in there. | can't

25 tell you what that nunmber is right now But again,
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t hese nunbers are sinply nunbers that add up the
evi dence that's presented by M. Teitzel. | do believe
in a nunber of these areas, as | said this norning, a
nunber of these markets, cable CLECs are included as
trigger candi dates and appropriately so.

Q Well, I"'mnot trying to discuss whether it's
a trigger candidate or not. |'mjust wanting to | ook at
how you eval uated the appropri ateness of the market
definition of this particular MSA

A. And | tried to tell you that | have done so
by exam ning the evidence that was devel oped by
M. Teitzel of actual conpetition and the results of the
CPRO nodel run by M. Copel and which he presented in
this proceeding. And | have represented the results of
that conpilation of information in these tables, and it
is upon those tables that | base nmy opinion. | have not
gone behind those, that analysis, to determn ne whether
it's correct or not. | have relied on it. That's the
point | was nmeking to you earlier

Q So in your mnd, would it matter if one or
all or sonme of the CLECs in those three wire centers
were, in your evaluation of the appropriateness as a
mar ket definition, that they were cable providers?

A | think we're making -- | think we're m xing

appl es and oranges here, M. Melnikoff. What | observe
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here and | think what the Conm ssion needs to do is to
| ook at the evidence of conpetition. That's really what
the TRO sets out for it to do. And upon that evidence
judge whet her the market as specified, the geographic
mar ket as specified by Qwest is reasonable or not. |

| ook at these nunbers, and | say regardl ess of whether
the triggering CLEC or the facilities based CLEC which
woul d be in colum 2 is a cable conpany or not doesn't
matter to my anal ysis, because indeed under the TRO if
the internodal conpetitor is providing service of
conparable quality, it should be counted as a trigger
candidate. So it is what it is.

So | think when |I say apples and oranges, it
is that the way this proceeding has to work is that to
begin the anal ysis sonebody, the incunbent in this
state, has to start by saying here's the -- here's how
we woul d specify the relevant market, and then produce
evi dence to support that. The Commi ssion evaluates it
and says based on that evidence you're either right or
you're wong. |If you're wong, we'll re-specify that
geographic market. But it's based on the evidence
that's actually presented in the state

Q So --
A That's why, for exanple, just to finish up,

if you look at ny flow chart, which is a little bit
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different fromthe one we handed out, | have some arrows
on the left-hand side flow ng back into the box that
says i ncunmbent specifies the geographic market, because
that's al ways a decision that can be informed by what
the Commi ssion finds as it goes through the triggers
anal ysis and the track 2 anal ysis.

Q So to summarize your response, in your mnd
in evaluating a market definition, a geographic nmarket
definition, it doesn't matter whether a CLEC -- you're
conbi ning CLECs that are cable providers in your
tradi tional CLEC?

A Two different questions. |In specifying the
rel evant geographic market, it seens to ne that the
Commi ssion | ooks at the totality of the evidence that's
presented to see whether the market that's specified by
Qnest is reasonable or not. And in so doing, can it
| ook at evidence of cable CLEC depl oynment of facilities,
yes, it can, the TRO permts it, indeed requires it.

Q Thank you. In considering whether MSA narket
approach was a reasonabl e inplenentation of the FCC s
TRO gui dance and before you prepared your market
definition testinony, did you | ook at all six MSAs that
you referred to in your testinmony or just those that
were on a track 1 show ng?

A No. Again, what |'mtelling you is |I didn't
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do any initial look at MSAs. What | did was to take
Qnest's decision to present this case in the context of
MSAs and opine as to whether, given the wording of the
TRO, whether that was a reasonable way to start this
process. And | believe it -- | believe it is, but it
was Qmest that determ ned which MSAs to seek relief in.
And in sonme cases, as you note, it's based on triggers
and track 2. In a couple of instances it's based sinply
on, for instance | think it's based on potentia

depl oynent only. That was their decision to nmake, not
nm ne.

Q And in the Bremerton MSA, it was in your mnd
appropriate to aggregate, |I'mon page 21 of Exhibit 7-T,
in your revised figure 5, in your mnd it was
appropriate to aggregate six wire centers that had no
CLEC presence with another one that only had one CLEC
presence?

A Well, | think there are two -- the answer to
the question is that's a judgnent call. | mean | think
that's a -- that's at the -- that's at sort of one end
of the continuum | would point out that in those two
wire centers that either have a CLEC with its own
switching or nmeet the positive business case, that
accounts for 58% of Qmest's lines in the Brenerton MSA.

But again, as | said this nmorning, this Conm ssion | ooks
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at these facts and deci des based on the facts that it
wants to make an adjustnent to the MSA either in
Bremerton or across the board, | think it has the
flexibility to do it within the paraneters of what's
all owed by and is reasonabl e under the TRO

Q So just to reiterate what you have beat nme up
on several tinmes, you did not nake the decision that it
shoul d be an MSA, correct?

A Correct.

Q That there are sonething different than an
MSA that woul d be al so appropriate under the TRO?

A I have said as nmuch in ny testinony and today
on the stand.

Q Let ne follow up on one additional area that
has been troubling ne that M. Thonpson raised, and
that's the appropriateness under the TRO of the
splitting the geographic market into two custoner
conponents, residential and business. And he pointed to
you, let's go back to the TRO, that sanme footnote,
Footnote 1536, and it's the sane area that we were in
before, and he pointed to one of those factors, which
was each group of custoners. And if | got the tone of
your voice and the words of your voice correct, you seem
to discount that as a legitimate, and these are ny

words, as a legitimate rationale for the split because
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it was in a footnote. |Is that correct?

A No, | said that -- | said that the -- there's
a nmuch broader and extensive discussion about the nass
market, the differences between nmass market and
enterprise market el sewhere in the TRO | was sinply
saying to hang one's hat on a specific phrase within one
footnote to try to suggest that this Conm ssion could do
sonmething -- and by the way | would qui bble right off
the bat with what | think M. Thonpson is suggesting. |
think that, as | have said, this Conmi ssion has |atitude
in defining the geographic market. It does not in
defining the product market. People may di sagree with
me on that. But what you can't do | think is to try to
use your definition of the geographic market to
acconplish a split that you're denied in the product
mar ket definition, which is what | took M. Thonpson to
be doing by saying let's suppose we can draw a line, as
uneconom c as it mght be, around geographic areas where
there are only residence custonmers, no small busi nesses
at all, and sonmehow consi der those to be separate
geographic markets. To which | would say, you probably
could do it, but the question is, is that a market for
pur poses of inpairnment and entry analysis that's
requi red under the TRO. Because renenber the FCC says

specifically it can't be so small as to be uneconom c
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and that's ny concern, and | don't think you should try
to do in the geographic market what you're precluded
fromdoing in the product market. And that's what |
sensed, in fairness to me anyway, that | was hearing
M. Thonpson suggest, and that's what | responded to.

Q There is another part, and |'m al nost
finished here, there's another part in the TRO as you
suggested there nmight be, to hang your hat on, and that
is in the rules.

A Sur e.

Q Thi s exact |anguage appears in the rules.
It's in Appendi x B, page 19, but it's actually | can
give you the rule reference, it's Rule 51.319(d)(2)(i).

CHAl RWOMVAN SHOWALTER:  You have to wait up a
m nut e.

MR, MELNI KOFF: | can repeat it if you --

THE W TNESS: What page was it on?

MR. MELNI KOFF: On Appendix B --

JUDGE RENDAHL: Let's be off the record.

(Di scussion off the record.)
BY MR. MELNI KOFF:

Q The fact that the adnonition to the state
commi ssions to take into consideration that particular
factor, groups of custoners, the fact that it exists in

the rules, does that change at all your eval uation of
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t he appropriateness under the TRO of a residentia
busi ness segnment breakout in the geographic market?

A No, but may | explain? Clearly in this
section of the rules sone of the | anguage that's recited
in that footnote we were tal king about appears as part
of the rules, so it's also in the rules. There's other
| anguage in that footnote that we tal ked about that
isn"t in the rules and is not consistent necessarily
with what's said in the body of the TROL That's all |
was pointing out. Here | think in terns of narket
definition that the suggestion that geographic market be
defined in such a way as to acconplish what M. Thonpson
want ed you to acconplish or wants one to accomplish or
t he Comm ssion to acconplish has the effect of tying
one's self into a pretzel. | nean | just don't see how
you could do what he's asking you to do and still have
it be a relevant econom c market. But the rul es say
what they say, and if the Commi ssion chooses to do
sonmething that | may not recomrend, you know, | can't --
| can't argue with it.

Q So --

But | just don't see how you get there from
here is what |'m saying.

Q But now | think | hear you saying it m ght be

appropriate to make that split?
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A. No, what |I'msaying is that there's
di scretion this Conmmi ssion has in defining the
geographic market. | have also said that | find it
personally to be violating the spirit if not the letter
of the TROto try to do through geographi c market
definition what the TRO precludes you fromdoing in
defining the relevant product narket. And | suggest
further that if you try to do that, you will neet
yoursel f com ng and goi ng, because you will define a
mar ket that is not relevant in any econonic sense, i.e.
parti cul ar nei ghborhoods or bl ocks or |ocations that,
you know, sonehow are viewed to be different from other
bl ocks, | ocations, or whatever. | just don't think that
conports with the way in which conpetitors enter the
mass market, which is to enter it broadly offering
servi ce throughout the mass market. Even if they're not
capable or willing to serve everyone, they roll it out
that way. You know, | just -- | don't know of
conpetitors that literally target, you know, bl ocks,
city blocks, | just don't know of it being done that
way. But if the Conmmi ssion finds evidence for that
basis, it certainly has the flexibility to do it. |
just don't know how it does it.

Q And |I'mstruggling with the same thing you're

struggling with, and let ne give you an exanpl e of what
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I think you're tal king about in the rel evant market and
have you coment on it. If I'ma snmall business owner
and | have a shop with two lines going into it and
happen to live in a house around the corner from ny
store, if we segnment the market into or we think about
segnmenting the market into residential and business, the
geographic market, are there different characteristics,
econoni ¢ characteristics and operationa
characteristics, to serve ne in ny house around the
corner than fromme as a snmall businessman in ny

busi ness?

A No, and that's why the TRO properly puts them
in the sanme market as opposed to the enterprise nmarket
which is served by, for exanple, DSO s. And the reason
they do it is again the whole basis for inpairnent that
t he Conmi ssion finds on a national basis is based on
this issue we discussed earlier about hot cuts. So
provi ding that service, provisioning that service in the
hypot heti cal you suggested is operationally no different
whet her you're provisioning it to the two |ine business
or the residence of that business owner around the
bl ock.

Q Did I hear in your response sonething about a
DSO and the enterprise custoners, did you m sspeak?

A No, | was trying to delineate or | was trying
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to explain the difference that's relevant to the way the
Conmi ssion draws the |ine here.

Q Oh.

A And that is it's a question of the
provi si oni ng of service using self provided sw tching,
and that is they have said that even though the
attributes of a residence and very small business
customer mght differ, i.e., the business customer m ght
have nore data use than the residence custoner, that the
way in which service is provisioned to them using UNE-L
in awrld after UNE-P is operationally and econom cally
the sane, and that's what the TROis set up to provide.

Q And one | ast question, | think you are
hel ping me to organize this in ny mnd. 1In ny exanple,
is it in your mnd, is it appropriate under the TROto
say there's inpairnent, if the trigger nechanismis net
in the geographic market, that there is inpairnent
serving the residential, me as in my house around the
corner, from ny business, whereas there is no inpairnent
in serving ne as a busi nessman?

A That's right, and that is why for purposes of
the anal ysis done here as opposed to sone other case
where you m ght be exam ning relevant market, the
Conmi ssi on has chosen to say there are only two rel evant

product markets here, and that's mass nmarket and
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enterprise. Because the small business and residence
customer of which the mass market consists are
provi si oned using UNE-L and self provided switching in
the sane way. That's why it's relevant for purposes of
this analysis to put themin the sane nmarket.

Q And when you say conmi ssion, you nean the FCC
has chosen?

A The FCC has chosen, and this Conmission is
here to apply those rules, yes.

MR. MELNI KOFF: Thank you, M. Shooshan,
have nothing further.

CHAl RWOVAN SHOWALTER: | just want to ask the
witness to clarify what you thought the question was
just because it was hard for nme to follow the
distinction. Can you restate what distinction you
t hought the question was trying to nake, and you agreed
with it, and then | want to make sure that that's --
that you two were on the sane wavel ength.

THE WTNESS: | think that what he asked ne
was, was | saying that operationally and econom cally
there was no difference in serving the small business
| ocation that he described in his hypothetical and the
residence in the exanple, the owner that |ived around
the corner of the house. And | said that that was

correct, that there was none, and that's why
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appropriately in this case given the way this Comn ssion
-- you need to proceed, that the FCC appropriately in ny
view said that they could be considered part of the sane
product market.

CHAl RMOVAN SHOWALTER:  And t herefore we woul d
not find inpairnent in the one case and no inpairnent in
the other?

THE WTNESS: | don't know how you --

CHAl RMOVAN SHOWALTER: Was that the question,
| wasn't sure?

MR, MELNI KOFF: The question was, would it be
appropriate under the TRO, his understanding of the TRO
I think we're on the sane wavel ength, but would it be
appropriate under the TRO to say there's no inpairnent
in one case and around the corner there is inpairment.

CHAl RWNOVAN SHOWALTER:  And hi s answer mnust be
no.

THE WTNESS: No, that's correct, no.

CHAl RMOVAN SHOMALTER: Okay, thank you.

MR, MELNI KOFF: W usually are on the sane
wavel engt hs, we sonetines di sagree.

Again, | thank you, M. Shooshan, | have no
further questions.

JUDGE RENDAHL: Okay, let's be off the record

for a nmonment.
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(Di scussion off the record.)

JUDGE RENDAHL: We're going to finish up now
for today, and we'll conme back tonorrow norning and
begin with M. Butler's cross-exam nation, and hopefully
we will be able to nove a little faster tonorrow. | am
going to revise the tine schedule to omt M. Buckley at
the end, but | still think we're going to need to nove a
little quickly to finish by Friday.

We will be off the record until tonorrow
nor ni ng, thank you.

(Hearing adjourned at 5:00 p.m)



