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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON

In the Matter of the )

Petition of )

QVEST CORPORATI ON ) DOCKET NO. UT-033044
To Initiate a Mass- Mar ket ) Volume No. V

Swi t chi ng and Dedi cat ed ) Pages 155 - 196
Transport Case Pursuant to )
the Triennial Review Order. )

A prehearing conference in the above matter
was held on February 24, 2004, at 9:35 a.m, at 1300
Sout h Evergreen Park Drive Sout hwest, O ynpia,
Washi ngton, before Adm nistrative Law Judge ANN E.

RENDAHL.

The parties were present as follows:

COVAD COMMUNI CATI ONS COWPANY, by KAREN S.
FRAME, Seni or Counsel, 7901 Lowy Boul evard, Denver,
Col orado 80230; tel ephone, (720) 208-1069.

QNEST CORPORATI ON, by LISA A. ANDERL,
Cor porate Counsel, 1600 Seventh Avenue, Suite 3206,
Seattle, Washington 98191; tel ephone (206) 345-1574.

WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by JONATHAN THOWPSON, Assistant Attorney
General, 1400 South Evergreen Park Drive Southwest,
Post O fice Box 40128, d ynpia, Washington 98504;
t el ephone, (360) 664-1225.

AT&T COVMUNI CATI ONS OF THE PACI FI C NORTHWEST,
INC.; TCG SEATTLE, INC.; TCG OREGON, INC., by REBECCA
B. DECOOK, Attorney at Law, 1875 Lawence Street, Room
1575, Denver, Colorado 80202; telephone, (303)
298-6357.

Kathryn T. W/l son, CCR
Court Reporter
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PROCEEDI NGS

JUDGE RENDAHL: Good nmorning. As you know,
I'"'m Ann Rendahl, the adm nistrative law judge in this
proceeding. W are here before the Washi ngton
Uilities and Transportati on Comm ssion on Tuesday,
February 24th, 2004, for the final prehearing
conference before hearings comence in Docket UT-033044
in the mtter of the petition of Qwest Corporation to
initiate a mass-market switching and direct transport
case pursuant to the Triennial Review Oder.

Thi s prehearing conference is convened
pursuant to the notice in Order No. 01, which is the
first prehearing conference order in this docket.
Let's take appearances first beginning with Qeest. |
think all of you have already entered an appearance on
the record, so just your nane and who you represent.

MS. ANDERL: Lisa Anderl representing Qmest.

JUDGE RENDAHL: For AT&T?

MS. DECOOK: Rebecca DeCook.

JUDGE RENDAHL: For MCI?

MS. SINGER NELSON: M chel Singer Nel son and
Li sa Rackner.

JUDGE RENDAHL: For Covad?

M5. FRAME: Karen Frane.

JUDGE RENDAHL: For the Departnent of Defense
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and All Oher Federal Executive Agencies?

MR. MELNI KOFF: Steven S. Mel ni koff.

JUDGE RENDAHL: For the joint CLEC s?

MR. KOPTA: Gregory J. Kopta of the law firm
of Davis Wight Trenaine.

JUDGE RENDAHL: M. Kopta, can you identify
the list, and if there are any others you are
representing that aren't considered in the joint CLEC
group.

MR, KOPTA: The clients | represent are
Advanced Tel ecom Eschelon, Integra, d obal Crossing,
McLeod USA, Pac West, Tine Warner Telecom and XO

JUDGE RENDAHL: Thank you. For Commi ssion
staff?

MR, THOMPSON: Jonat han Thonpson.

JUDGE RENDAHL: For WeBTEC? M. ffitch spoke
to me yesterday and let me know that he is not
appearing today. They don't plan to have any cross,
which is why they haven't sent any estinmates or
cross-exhibits, and | haven't heard fromthe Coalition
I did receive cross-estimates from WeBTEC yest erday but
no cross-exhibits, so | think that's our |evel of
participation.

As we discussed off the record, the purpose

of the prehearing this norning, or all day,
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potentially, is to assist in the final preparations for
our hearings, including adm nistrative details
regardi ng the hearing process; identifying an order of
wi t nesses and estimates of cross-examnation tines for
those witnesses; identifying and marking the exhibits
and cross-exanm nation exhibits for the hearing.

In addition, this prehearing conference is
i ntended to address two motions filed with the
commi ssion | ast week, AT&T's notion to strike Qwest's
testi mony concerning el ectronic |oop provisioning and
the joint CLEC s notion to conpel Qwest to respond to
data requests. There is another outstanding notion
from Covad, but the replies to that notion are due
tonorrow, and the conm ssion will likely take that up
and nmake a decision during the first week of hearings.

| have distributed an agenda to everyone this
norni ng for our prehearing, and |I'm wondering if there
is any other issues the parties wish to add to the
agenda. We did discuss expedited transcripts off the
record. M understanding is that Qwest is requesting a
one-week turnaround; is that right?

M5. ANDERL: That's right, Your Honor

JUDGE RENDAHL: If there is a need for
further expediting it, we will find out during the

hearing. The only other thing I will add is we will
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get a list of the attorneys that will be present. Are
there any other issues we need to add?

MS. ANDERL: Yes, Your Honor. | would I|ike
to ask for leave to file a third round of batch hot cut
testinony, and |'m prepared to make the notion nore
formally when we get to Item No. 6 on the agenda. To
the extent that that happens later in the day, | may
have sonme tinme to talk to other counsel about the
noti on on breaks, which | have not yet had a chance to
do.

JUDGE RENDAHL: Why don't we add that to the
Topic No. 6, which is resolution of outstanding
notions. Anything else we need to address?

MS. DECOOK: Is that a round for all parties?

MS. ANDERL: It would be a round for purposes
of responding to material that came in in round two, so
yes, it would be not just for us.

JUDGE RENDAHL: Thanks for that
clarification.

MS. ANDERL: | want to have sonme chance of
actual ly prevailing.

JUDGE RENDAHL: So now we are going to talk
about our adm nistrative details, and | think at this
point that given the tine estimtes that everyone has

given us and the fact I"'mnot sure it's really that
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hel pful, 1 don't believe we will do opening statenents
or witness summaries. Wen | neet with the

conmi ssioners later this week, | will nake sure that's
the case. |If there is a change, | will let you know as
soon as possi ble so everyone can prepare.

MS. DECOOK:  Your Honor, we would like to do
witness sunmaries if at all possible. | don't knowif
everyone el se shares this idea, but | think it's
hel pful to frame the witness's testinony and where the
areas of dispute are between the parties, and even
though |I'm sure the conm ssioners will have all read
everything, | think it helps it to nove fromarea to
area and put it in context.

JUDGE RENDAHL: | will also be briefing them
so they will get a sumary, from ny perspective,
granted, of what has been presented in the case so far.
That's part of mnmy prehearing responsibilities with them
is briefing themand giving thema sense of what's
happeni ng and where the key issues in dispute are. So
I will ask themwhen | neet with them as to whet her
they want them M sense at this point is not because
of the tinme issue we have.

MS. SI NGER NELSON:  Your Honor, Ml thinks
that summaries are helpful as well. It's not just

AT&T.
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JUDGE RENDAHL: 1'Il note that. One thing
that came up in the nmiddle of discussions during |ast
week as we were getting ready for this prehearing had
to do with the Triennial Review Order and other cases.
At this point, | don't think we don't need them as
exhibits, and we'll just take admi nistrative or
official notice of those cases and any other state
cases that you wish to rely on, and the best way to
proceed in that manner is to make sure if you are going
to refer to themduring the hearing or in brief to
provi de copies to the comm ssion. Wen you are in the
heari ng room provide enough for the comm ssioners and
me and any ot her parties who m ght not have access to
them and on brief, just attach it to your brief.

MS. ANDERL: Point of clarification, can we
assunme that the Bench has copies of the TRO?

JUDGE RENDAHL: Yes. In fact, I'mgoing to
excerpt for themthe transport and mass- market
switching for themto have on the Bench. They won't
have the full copy. | wll have the full copy on the
Bench and they will have an excerpt, but you don't need
to provide that

MS. DECOOK: So the orders that you want us
to have copies of, are those copies of orders from

Washi ngton or from other states that we m ght be
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referencing?

JUDGE RENDAHL: Other states. For exanple,
the Ohi o decision on market definition, sonething
simlar to that where we would have to go on the Wb to
access it. It's easier if you provide a copy.

MS. DECOOK: \What about the SGAT and the
price list? W brought copies. It's volunm nous. It
t akes up a whol e box.

JUDGE RENDAHL: \Why don't we tal k about that
when we get to the exhibits, because | think that's a
wort hwhi |l e di scussion as to what to actually have. The
Bench request responses | think we mght also want to
tal k about that, because | noticed several of you have
i ncl uded them

There is two other issues, the confidential
hi ghly confidential information. |'mhoping this wll
go snmoothly. The masking is an issue. On the other
hand, the fact of the masking code itself is not
confidential, so if you need to refer to a conpany, if
you can refer to a conpany by its masking code, then we
don't need to close it. The masking code itself is not
confidential. The data relating to that conpany night
be, so to the extent, as we always do with confidentia
i nformati on and exhibits, you can refer to the exhibit

in a way that doesn't highlight the confidentia
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information itself, then we avoid that issue.

MS. DECOOK: | think that will be very
difficult when we get into the specific trigger
di scussions, and we may have to go to a cl osed session
during that phase. It probably woul d be easier for the
other witnesses, but for those witnesses, | think it
woul d be very difficult.

JUDGE RENDAHL: Are all the w tnesses who are
testifying in the trigger phase, have they signed an
Exhi bit C?

MS. DECOOK: | think so.

MS. ANDERL: But they are still not all owed
to know who the carrier is. They are only allowed to
know t he maski ng code and the highly confidentia
designation. So if, for exanple, | need to cross a
witness on a highly confidential response and the
hi ghly confidential response is designated with a
maski ng code A-4, which I'mjust making that up, but I
cross AT&T's witness on that, it's going to disclose
that A-4 is AT&T, and then those wi tnesses, even though
they signed Exhibit C, will be privy to the supposed
attorney-only information, which is how the masking
codes line up with the actual carrier ID, and | don't
know any way around that.

JUDGE RENDAHL: There isn't, and when we
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deci ded to do the masking code, we realized that we may
end up with a situation where at sonme point, you may
just know. Based on the data, at sone point it's hard
not to just know, so we proceed as far as we can. The
commi ssioners are aware of this possibility as well

At the relevant point, we may need to have a notion to
deal with that.

M5. RACKNER: It's kind of don't ask, don't
tell.

JUDGE RENDAHL: | understand the trigger
analysis is going to be the key issue, and that's what
we need to talk about and clearing the roomif we need
to, and the conmi ssion really does not |like to do that.
They like to have public hearings, but to the extent
you can all mnimze that, let's do it, but |
understand with the trigger discussion, it mght be
cl ose to inpossible.

MS. ANDERL: This is in the far distant
future, but it's real sticky in the transport area.

JUDGE RENDAHL: Okay. That's true.

MS. ANDERL: Sone carriers have responded to
hi ghly confidential information and nmasked the response
as to thenmsel ves but provided in the highly
confidential information information about other

carriers where they identify those carriers by nane.
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JUDGE RENDAHL: We tried to catch that when
they got filed, but we didn't catch everything. It's
hard. After this whole process is over, we want to
have a debriefing on nmasking codes and how it really
works. Let's go off the record for a nonent.

(Di scussion off the record.)

JUDGE RENDAHL: When we are in the hearing
room these are the rules: No gum chewi ng. Mke sure
you turn off your phone. Don't talk to one another if
you can avoid it. \Wispering to a mninmm and sone of
you, | know, like to use your computer when you are
doi ng cross, but the chairwonman finds it very
distracting. She really tries to listen actively to
what the witnesses are saying, and she finds it very
di stracting when there is key-tapping going on. So
know that's kind of a change in how sone of you al
work, but if you can avoid it, just letting you know so
you don't incur the wath.

MS. ANDERL: Your Honor, along those lines,
can you confirmfor us today, or do you need to wait
and talk with the conmi ssioners, that the schedule will
be the standard 9:30 to noon, 1:30 to five?

JUDGE RENDAHL: We are going to tal k about
that. 1'mgoing to talk about it with the

conmi ssioners, but I'mgoing to talk about that with
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all of you now. So let's turn to scheduling. You al
have the cross-examlist that | gave you, the
cross-examtinmes. Wiat | did was | conpiled fromthe

Wi tness order | received via e-mail and your cross-exam
estimates. | separated themout by the first and
second week of hearing, and then at the bottom it

i dentifies how nuch hearing tine we have.

The standard hearing schedule is start at
9:30. We usually take a mid-norning break at about
10: 30 for 15 mi nutes, conme back and go to noon, take a
break from noon until 1:30, usually take a break around
three for fifteen nmnutes, and finish up at five. Wat
that nmeans is that there is six hours of hearing tine
per day. So, for exanple, with the first week of
hearing, what | did was | added in tine for the Bench
to have questions, which they frequently do, and tine
for redirect and recross, which you all frequently
have. So adding that in, | got an estimate of close to
42 hours for the first week, while we only have 30
hours.

Sonetimes the comr ssioners will go late, but
we won't be doing the marathon hearings that have been
held in the past. The conm ssioners are not going to
do that. They aren't going to stay until ten at night.

Terry Stapleton used to do those, but we aren't going
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to be doing those. So I'mlooking at the second week
of hearing we are also at 40 hours. \What that neans is
we are basically over about 20 hours for our hearing
time.

The batch hot cut testinony is about 20 hours
of hearing, and ny proposal is that we nove the batch
hot cut to a separate three-day session because | don't
think anyone is really ready on batch hot cut either
based on what Ms. Anderl| said this norning, so that was
a thought. What | did was | checked with the
conmi ssi oners' assistants this norning, and the
avail able time we have would be the 21st through the
23rd of April or sometime during the week of the 26th
of April. There are no hearings going on during that
time. The chairwonman will be away on Friday the 23rd,
but we could always go, and | don't know what the
hearing schedule is in other states. | don't know what
your schedules are |like. So why don't we go off the
record to tal k about that and see what m ght work.
Let's be off the record.

(Di scussion off the record.)

JUDGE RENDAHL: After nuch discussion, we
have cone to sone agreenments on w tness order, topic
order, and how we are going to fit in all of the

cross-estimates. W will be taking overall policy
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mar ket definition first with M. Shooshan, M. Cabe,
and M. Selwn. Then addressing the trigger analysis
-- 1"lIl be off the record for a nmonent.

(Di scussion off the record.)

JUDCGE RENDAHL: The second set of issues is
trigger analysis and issues having to do with product,
UNE- P, UNE-L products, and | think defining the market;
al t hough that may occur in the econonic nodeling and
cross-over discussion, which is next. So for trigger
analysis, first M. Teitzel will appear adopting
M. Reynol ds' testinony, M. Easton, then M. Finnigan,
then M. Monfort, and M. Spinks. Then we will do
econom ¢ nodel s and cross-over; first M. Copel and,
then M. Buckley, M. Denney, M. Baranowski,

M. Selwn, and Ms. Starr adopting M. Finnigan's
testi nony.

During the econonic nodeling cross-over, we
will probably split fromthe first week to the second
week. I n the second week of hearing, we will go into
network architecture and operational issues starting
with M. Weber, then M. Hubbard, Ms. Doberneck,

M. Stacy, Ms. Lichtenberg, and then M. Falcone with
t he understandi ng that Ms. Doberneck may appear
earlier. W are going to then take up transport issues

with Ms. Torrence coming first, then M. Lynott,
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M . Fassett, and M. Bennett.

Then we have discussed this norning the
potential of noving the batch hot cut testinony until a
time in April. We will need three days. There is
approxi mately 20 hours of cross-exam nation time
estimated, and we will be discussing that nore after
lunch, but in terns of witness order, M. Pappas woul d
go first, then M. White, then Ms. Barrick, then
Ms. Lichtenberg, M. Falcone, Ms. Lynott, either
M. Zulevic or Ms. Doberneck for Covad, then
Ms. MIlion, Ms. Starr, M. Gates, and M. Spinks. Do
| have that correct? | added in M. Falcone, | think,
between Ms. Lichtenberg and Ms. Lynott.

We did sonme discussions off the record about
cross-tinme. | didn't get to Quest in terns of your
cross-estimates for the other parties, but | wll
advise you all to look seriously at whether you can
reduce those as |'ve asked the other parties to do so,
and |'mgoing to ask you all to give nme your
cross-estimtes revised by noon tonorrow el ectronically
if you can do that. | need to present sonething to the
commi ssioners by the end of the day. |If you need unti
md afternoon, that's fine too, but the earlier you can
get nme your revised estimtes, that woul d be hel pful

Is there anything el se that we tal ked about
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in terms of scheduling witnesses, witness order? W

m ght go | ate one or two days each week dependi ng on
how the revised cross-esti mtes go and when we can find
atimein April. W can't exactly figure that out at
this point, but I think that's where we are. 1Is there
anyt hing el se we need to add? Hearing nothing, we wll
be off the record.

(Di scussion off the record.)

(Recess.)

JUDGE RENDAHL: W are now going to talk
about exhibit lists. | have the exhibit lists from
everyone that they sent to nme yesterday. | started
assi gni ng nunbers, and then when | got to the
cross-exhibits for AT&T and MCI for Qemest witnesses,
realized there was a substantial anount of overlap and
maybe some consolidating that could be done, so | would
like to focus our efforts on that, and then once we get
t hrough the AT&T and MCl cross-exhibits, then we can go
back and start assigning some nunbers. W will do that
and be off the record.

(Di scussion off the record.)

(Lunch recess from12:30 p.m - 1:30 p.m)
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AFTERNOON SESSI ON
(1:30 p.m)

JUDGE RENDAHL: While we were off the record
for a significant period of tine, hours, we marked the
exhibits for the witnesses appearing in the policy and
mar ket definition, trigger analysis and product
testi mony, econonic nodels and cross-over, network
architecture, and operational issues and transport. W
ended with, | believe, sonething |ike 481, or sonething
l'i ke that.

I'"'m going to begin marking the Bench
requests, first the redacted and the confidentia
versions of the parties' responses to Bench requests,
probably at No. 501. | will begin al phabetically by
party in the case. After that, | will put in the
CLEC s responses to the conmmission's Order No. 3 and 4,
and in al phabetical order, the confidential and
redacted versions. After that, | will put in the
hi ghly confidential subnm ssions to the Bench requests
and Order 3 and 4 in the maski ng code al phanuneric
order. So when | put together the master exhibit |ist
and circulate it to you all this week, it will have the
Bench request nunbers included.

The parties have included a substanti al

nunber of docunents, which it's hard to know are going
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to be used on cross or not. Parties are under a huge
time crunch to prepare for this case and understand
that they will do their best to work with each other to
coordi nate between now and Monday as to what actually
is going to be offered as a cross-exhi bit and what

m ght actually be objected to, understanding that it
may not all happen before the hearing, and we nay have
to take tine during the hearing to address it, but |
woul d ask the parties to do their best, as they al ways
do, to work things out before we get to hearing.

We will be marking the batch hot cut
testimony and exhibits later in the first week of
testimony. We'll set up a tine for an hour in the
nmorni ng and potentially at lunch to do that one day to
make sure we have all the -- in fact, nmaybe we should
just identify -- Thursday we m ght go late, so | don't
want to overburden us, but nmaybe Thursday norning we
can neet before the hearing, 8:30 to 9:30, and if we
need to al so neet a portion of the norning on Friday,
we can do that too. W are also going to have a
prehearing on Monday norning from8:30 to 9:30 to
address any issues we need to on marking exhibits and
identifying things before we go forward clearing up any
[ ast-mi nute details.

So | think that covers it on exhibits for
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now. Is there anything I mssed at this point? On the
record, my appreciation to Sarah Wallace and also to
AT&T and MCI for coordinating that cross and getting a
set of exhibits, | understand, to everybody by Friday
nmorning at the latest?

MS. DECOOK: Hopefully sooner

JUDGE RENDAHL: Let's now nove onto the
noti ons. There are four pending notions at this point.
The Covad notion will be decided during the first week
of hearing by the comm ssioners. W will |et you know
if we need oral argunent during the hearing. The
second notion is AT&T's notion to strike Quest's
testi mony regarding | oop provisioning. That affects,
primarily, the Pappas, Notoriani testinony that |
under stand probably addresses nore batch hot cut; is
that correct?

MS. DECOOK: That's my understanding;

al though, | think there are sone network issues in
t here too.

JUDGE RENDAHL: | guess |I'mnot sure there is
a real need to argue this. | think it's pretty clear
It was stricken for AT&T. It should be stricken for

Qnest; unless, Ms. Anderl, you have sone very good
reasons why that shoul dn't happen.

MS. ANDERL: W have two points. One is we
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think AT&T's notion is overbroad in that it identifies
one paragraph, one question and answer in the testinony
that should not be stricken. Now, part of the problem
is that AT&T just noved to strike pages with outline
nunmbers and didn't say what the sentence begins and
ends with, and we have filed a revised piece of
testinmony correcting the nunmber of typographica

errors, so the pagination is going to be off.

JUDGE RENDAHL: Why don't we go off the
record for a nonent and let you two |look it over and
see if you can reach an agreenent.

(Di scussion off the record.)

JUDGE RENDAHL: \While we were off the record,
we tried to decide what portion it was, and the probl em
is we have a difference between replaced testi nony and
original testinony. AT&T discussed the origina
testinmony in their notion. There is a pagination
issue. There is also a dispute about one particul ar
guestion and answer regardi ng an i npasse issue.

So I'"'mgoing to ask the parties, AT&T and
Quest, to go back and see if they can reach an
agreenent on this, understanding that I will grant the
nmotion to strike the ELP testinony, but we need to have
the parties work out the actual pagination, and if

there is a further dispute, we can bring it up in the
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first week of hearing when we actually mark testinony
for batch hot cut. Does that hel p?

MS. ANDERL: Yes. |If we are pressed for
time, this can wait until batch hot cut. It doesn't
have to happen ri ght away.

MS. DECOOK: | would like at least for this
to be argued by the people who were involved, and
think Rick will be there during the network transport
pi ece.

JUDGE RENDAHL: We can work on that, and see
if you can work it out, and if you can't, we'll find a
time to argue it.

The next issue is the joint CLEC s notion to
conpel Qwest's response to data requests. M. Kopta,
why don't you explain briefly what the issue is.

MR. KOPTA: Thank you, Your Honor. There are
two data requests that we are requesting the comm ssion
require Qnest to provide a substantive response to.
The first one has to do with the nodel that Qwmest has
i ntroduced or proposes to introduce to deternine the
profitability of CLEC entry in the mass market, and in
response to one data request, Qmest indicated that it
does not use that nodel itself, nor do any of its
affiliates, and this question asked Qwmest to explain

why not as well as to provide the sort of analysis that
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1 Qnest or its affiliates undertake in determ ning

2 whether to enter a particul ar nmass-nmarket area, and

3 Qwest has refused to respond on various grounds, but

4 it's our contention that the extent to which Qwest and
5 its affiliates use or do not use this particul ar nodel
6 in their own business operations is directly rel evant
7 to the conmission's review of the nodel itself.

8 The second data request asks Qmest for its

9 revenues for mass-market custonmers in the markets

10 identified in its testinony as being areas in which

11 Qwest should be relieved of the obligation to provide
12 unbundl ed | ocal switching, and again, there was an

13 obj ection that Qaest had on the grounds of rel evancy,
14 and our contention is that Qwest has the dom nant, if
15 not nonopoly, on |ocal exchange providers in these

16 areas; that its revenues represent conparable, or at
17 | east a maxi mum conpar abl e revenue that a CLEC coul d
18 expect to obtain in those areas, and therefore, those
19 revenues are directly relevant to the analysis of the
20 potential revenue a CLEC could hope to garner if it
21 were to enter the mass-nmarket |ocal exchange in that
22 particul ar market area.
23 So those are the two requests. | understand
24 that Qwest was going to provide an oral response today,

25 and so I'lIl let themexplain why they think that we are
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not entitled to this information.

JUDGE RENDAHL: Ms. Anderl ?

MS. ANDERL: Thank you, Your Honor. Wth
regard to Data Request No. 5, we believe that the
request for analysis as to what Qwest's market entry
factors are is wholly irrelevant. The market entry
deci sions that an efficient CLEC m ght make really
cannot be extrapolated froma particul ar market
entrance decisions or factors in markets outside of the
mar kets that we are | ooking at here.

That said, | have had di scussions with
M. Kopta and advised himthat if we were conpelled to
answer Data Request No. 5, | believe our answers woul d
be along the lines of, as to Subparts A and C, the
reason that we do not use the CPRO nodel for our own
mar ket -entry decisions and can't tell whether we will
is because it is so new, and there sinply hasn't been
time for Quest to nake a determ nation as to whet her
that's an appropriate tool to use in an analysis with
regard to market-entry decisions. So it nmay be that
t hat answer provided here today or provided in a
written supplement to these data requests satisfies the
joint CLEC s request on those subparts.

Wth regard to Subpart B, in addition to the

argunment | just presented, | believe that Quest's
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mar ket-entry factors are particularly irrel evant
because Qwest out of region and as a CLEC does not
serve mass-market customers, and therefore, does not,
or has in the past, made market-entry decisions with
regard to the market that is at issue here, which is
the mass market. Qwest Communi cations Corporation, or
QCC, operating out of Qmest's historic 14-state region
serves enterprise custonmers, and therefore, any factors
that Qwest woul d consider or any benchmarks that Qwest
woul d have with regard to neking a decision to enter a
mar ket or not enter a market would be with regard to a
mar ket for enterprise custonmers. That's not what we
are looking at here in this case. W are |ooking at
mar ket-entry decisions with regard to mass- nar ket
cust oners.

So we, therefore, stand on our objection with
regard to that portion of the request that the
i nformati on sought is wholly irrelevant. It is also a
speci fic Qwest business plan, highly conpetitively
sensitive, and even though there is a protective order
in this case, we believe the |l ack of relevance required
to produce the information when it is not rel evant
woul d prejudice us in a way that even the protections
af forded by the confidential order in the case would

not alleviate.
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JUDGE RENDAHL: Let's just first focus on --

MS. ANDERL: Then | can nmove on to No. 10.

JUDGE RENDAHL: Let's stay on that for a
nmoment. Do you have a response to comments on your
request for No. 57

MR, KOPTA: Yes. Briefly, Your Honor, |
believe that Ms. Anderl's response today is essentially
responsive to the question. We did not intend to ask
for factors having to do with entering an enterprise
mar ket because as we understand it, the CPRO nodel's
entry into the mass market, and therefore, if Quest,
and |'m assum ng but would need to ask if this is not
only Qmest Corporation the entity is providing service
i n Washi ngton but also any of Qunest's affiliates that
m ght be providing | ocal exchange service outside of
the 14-state region where Qnest is the incunbent |oca
exchange carrier. |If those affiliates are included, as
far as 1'm concerned, the responses that M. Ander
gave today, if provided in a supplenent to their
objection to this response now, would be responsive to
our request, and that's all we were asking for

JUDGE RENDAHL: So it sounds like with
respect to No. 5, Ms. Anderl, if you could provide by
Friday a suppl enental response to No. 5, as you gave it

this afternoon.
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MS. ANDERL: | was hoping to wait until the
transcript arrived so that |'mas accurate as possible
in nmy reflection of what | said.

JUDGE RENDAHL: M. Kopta, do you need it
earlier than Friday for Minday's hearing? Do you need
this for Monday's hearing as a cross-exhibit?

MR, KOPTA: These, | think, are designated
for M. Copeland's testimony, so if we get it in
advance of M. Copeland's testifying, that would
satisfy our concerns.

JUDGE RENDAHL: The transcript will cone
out -- let's be off the record for a nonent.

(Di scussion off the record.)

JUDGE RENDAHL: \While we were off the record,
the request was nade for an expedited transcript to be
prepared by Friday for this prehearing so that
Ms. Anderl can prepare a supplemental data request
response to joint CLEC Request No. 02-005 by Tuesday at
the | atest of next week. WII that work for you,

Ms. Anderl ?

MS. ANDERL: That should do, so due by March
2nd?

JUDGE RENDAHL: Correct. It is an exhibit
nunber. It's a supplenental.

MS. ANDERL: But the problemis it will be
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part of the packet that's being assenbled right now,
and it won't be Bates nunbered, so maybe it should be a
separate exhibit nunber.

JUDGE RENDAHL: We can give it a separate
nunmber when we need to. Mving onto the next,

Ms. Anderl, can you respond to the notion to conpel for
joint CLEC s Data Request 02-0107?

MS. ANDERL: Yes. The joint CLEC s
essentially want Qwaest's average revenue per line
figures for the mass-market custoners in the markets
we've identified, and we think that Qwest's mmss-market
revenues per custonmer are wholly irrelevant to what an
efficient CLEC will derive, given entry into the nass
market, and that is exactly what the FCC has told the
state conmm ssions to |look at in Paragraph 519 of the
TRO.

The FCC said, in determning the likely
revenues available to a conpeting carrier in a given
mar ket, the state commi ssion nust consider all revenues
that will derive fromservice to the mass markets based
on the nost efficient business nmodel for entry. That
means you need to consider the CLEC busi ness nodel for
entry. |If you consider the Qwest business nodel for
service in the market, you are considering a business

nodel that is wholly different fromwhat m ght or m ght
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not be the nost efficient CLEC nodel for entry.

Most specifically, you are going to be
considering Qwest's revenues that derive from service
to virtually all coners. Qwest has an historic
obligation to serve. It's been called
carrier-of-last-resort obligation, but in general with
very few and limted exceptions, if a customer calls up
and asks Qwmest to provide service in Quwest's incunbent
footprint, Qwmest has to do so.

That means Qwest is obligated to take
| ow-revenue custoners as well as high-revenue
custoners. Qeest is obligated to take custonmers who
buy no features, who use no toll, who give Qwmest no
revenues other than the $12.50 per nonth per line for
residential service with a six-dollar FCC subscriber
line charge on top of that.

The CLEC s, and particularly an efficient
CLEC, woul d choose not to serve those custoners. They
woul d choose to serve higher-revenue custoners. They
woul d choose to serve custoners with higher margins.
That much is abundantly clear, and therefore, it seens
al so very clear that there is no relevance at all in
consi dering what the average revenue per |ine that
Qnest experiences is because there is no evidence in

this record nor is there argunent |eading you to the
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conclusion that Qnest's average revenues per line are
anything close to what a CLEC will experience. |ndeed,
we believe that CLEC s will experience much higher
average revenues per |ine.

M. Kopta said that he thought that this was
rel evant because Qmest's average revenues per line for
mass- mar ket custoners were the maxi mum conpar abl e
revenues that CLEC s could hope to achieve. There is
no basis for that assertion. CLEC s can pick and
choose their customers. CLEC s can nmarket to
hi gh-revenue custoners. CLEC s do that.

I ndeed, | think that going back to Paragraph
519 in the TRO, the FCC originally had a sentence in
t hat paragraph that said, State commi ssions nust insure
that a facilities-based conpetitor could economcally
serve all custoners in the market before finding no
i mpai rment. That sentence would | ead you to believe
that "all customers in the market"” is, in fact, the
rel evant universe to consider and would potentially
make Qmest's revenues an issue where you were | ooking
at all custoners.

However, in the errata that the FCC
subsequently issued, the FCC struck that sentence and
t he acconpanyi ng footnote from Paragraph 519, | think

| endi ng great weight to the notion that, in fact, that
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was not what state conm ssions are supposed to be

consi dering, and they are supposed to be considering
the subset of custonmers that the CLEC is nost likely to
be able to win and the revenues associated with those
cust oners.

Therefore, we object strenuously to providing
average revenue per |line for Qunest's mass- market
custoners. We believe it has no bearing on the issues
in this case

JUDGE RENDAHL: M. Kopta?

MR, KOPTA: Thank you, Your Honor. | believe
Ms. Ander| has accurately sumrari zed Qunest's position
in this docket, but that is not the universally-held
notion in this docket. | don't think CLEC s are
willing to concede that there are a significant nunber
of custoners that they would refuse to serve in the
State of Washington. An efficient CLEC woul d be one,
certainly, that would mnimze its costs, but that's
not to say that an efficient CLEC would not try to
serve as many custonmers in the |ocal exchange market as
possi ble, and, in fact, would want to conpete directly
with Qnest for all |ocal exchange customers.

Certainly, | don't think that the commi ssion
woul d be anxi ous to concede that there are any

significant portion of customers that have no
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conpetitive alternatives and should have no conpetitive
alternatives. So | think that what we need to | ook at
fromour perspective are the revenues that Quest
generates fromrates for local service and all of the
acconpanyi ng features and other services that Qwest
provides to its local exchange custoners, and if a CLEC
is going to conpete with those rates, a CLEC is nore
than likely going to try to match or beat those rates,
and therefore, they do represent the maxi num revenue
that a CLEC would be likely to achieve if it were to
target the sanme custonmers that Qmest currently serves,
and we are not willing to concede that that is only

hi gh-revenue custoners for the small percentage of the
mass market is all that is at issue in this particul ar
proceedi ng, because Qwnest is proposing to renove
unbundl ed | ocal switching as a network elenent in a
particul ar area, which neans that no custoners in that
area will be served unbundl ed | ocal sw tching. Not
just the high-revenue customers, but all the custoners,
and essentially, if the focus is on the high-revenue
custoner and the comm ssion were to accept Qmest's
position that an efficient CLEC would serve only the

hi gh-revenue custonmers and coul d make noney doi ng that
in these areas, then essentially, it's our position

that the commi ssion would be saying, Well, it's too bad
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for the average custoner in Qwest's service area. They
just won't have a conpetitive alternative, and we don't
think that that is what the FCC neant.

Certainly in striking that sentence in
Paragraph 519 of the Order, the FCC has left it to the
state commi ssion to deternine what revenues it wll
consi der and has not mandated that the conmi ssion
review all revenues for all custonmers, but we think in
order to properly evaluate the likely revenues both
fromQunest's perspective and from other parties
perspective that the revenues that Qwest currently
enjoys are certainly things that the comr ssion needs
to consider and that we have every right to place
before the conm ssion as one benchmark that the
conmi ssi on should use in evaluating the likely revenues
that an efficient CLEC could expect to generate
entering the | ocal market in a particular nmass-market
ar ea.

MS. DECOOK: Your Honor, could | provide you
with a couple of additional sites fromthe TRO that you
m ght want to consider in making your decision?

JUDGE RENDAHL: Yes. Let's be off the record
for a mnute.

(Di scussion off the record.)

JUDGE RENDAHL: Ms. DeCook?
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MS. DECOOK: A couple of sites that weren't
stricken fromthe TRO one is Footnote 1497 in which
the FCC states: Because economic entry depends on
whet her the sumtotal of all |ikely revenue sources
exceed the sumtotal of all local likely costs of
serving the market, any factor that limts or |owers
potential revenues available to a conpeting carrier or
rai ses the cost of serving a set of custonmers is a
potential barrier to entry. | think that suggests to
nme that they are wanting the comm ssions to consider
all likely revenue sources, not just certain selected
revenue sources as Quaest suggests.

The other two paragraphs | woul d point out
are 472 and 483 where the FCC was criticizing sonme of
the economic analysis that was presented to the FCC as
part of the TRO procedure, and in both cases, the FCC
criticized the nodels that were presented as failing to
consi der the typical revenues gained fromserving the
average custonmer in the market. That's 472, and then
483 said, The incunmbent LEC studies used incorrect
revenues failing to use the likely revenues to be
obtained fromthe typical custonmer. That's in 483

JUDGE RENDAHL: Do you have any bri ef
rebuttal ?

MS. ANDERL: Briefly in response to that, |
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woul d say all of the citations that Ms. DeCook provided
indicate to you that you need to consider the average
or typical revenues fromthe subset of custoners that
the CLEC is likely to gain, and that, | again submt,
is not the entire universe of Qwest custonmers. It's a
subset of Qmest customers which are the high-revenue
cust oners.

This is not a criticismof the CLEC s entry
plan. | think any conpany who can choose to enter by
targeting high-margin or high-revenue custonmers woul d
do so. They would be bad busi ness people if they
didn't do that, and we don't think the CLEC s are bad
busi ness people. W think they are going to try to
meke as nmuch noney as quickly as they can, and that
nmeans targeting high-revenue custoners. Nothing that
Ms. DeCook said indicated that the average revenues of
the entire universe of customers in the state is what's
appropriate to be considered, only the average revenues
of those custonmers who are likely to be custoners of
t he CLEC.

I ndeed, the footnote that was stricken from
the TRO, Footnote 1586, says very clearly, In
determ ni ng whether inpairnment exists in a market
i ncluding a particular group of custoners, the typica

revenues to be obtained fromall custonmers in that
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group nust be considered to insure that an entering
conpetitor will be able to serve all custoners.

That footnote supports M. Kopta's and
Ms. DeCook's position, but it was stricken. | think
that's a very clear indication that the FCC knew t hat
that's not what they wanted the states to do.

JUDGE RENDAHL: All of the TRO interpretation
aside, if | grant the notion to conpel, what does that
i nvol ve on Qmest's part to provide to the CLEC s?

MS. ANDERL: | don't know. | don't even know
if we can provide information in the formrequested.
We've not | ooked into that. What we provided in
M. Copel and's testinmony, which M. Kopta has argued,
has kind of opened the door to this type of discovery
is we provided information about the average revenues
of custonmers who have left us to go to conpetitors. W
think that is highly relevant because that's the subset
of customers we think you want to | ook at. Those
custoners are pretty easy for us to identify and define
because we get reports, as do all carriers on custoner
| oss.

However, to identify custonmers with three
lines or fewer within the wire centers or MSA' s where
we' ve asked for relief and cal culate an average revenue

per line for those custonmers, | don't know if we can do
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that at that |evel of granularity or a different |eve
with detail, or if so, how |ong any of those exercises
woul d take. | can find that out, but we have not at
this point determned that.

JUDGE RENDAHL: Because this issue turns on
the interpretation of the Triennial Review Order, |I'm
not going to nake a decision today. | would like to
di scuss this with the conmm ssioners because | don't
want to be making a decision that m ght be contrary to
sonmething they might have in mind, and so | will try to
get a decision to all of you by Friday on this notion
as to Joint CLEC Data Request 02-010.

It's an issue that the parties have squarely
presented in the case in various versions of testinony,
and so | don't want to foreclose that issue right now
wi t hout further consultation with the conmi ssioners who
are going to be deciding this case. So | think it's
only fair that | defer it, and I'msorry to delay the
i ssue longer, but | think it's an inportant one. So
I"I'l try to Il et you know as soon as possi ble so we can
get the information if we need to or decide the issue.

Wth that, | guess there is only one other
i ssue we need to address this afternoon and that is
your request, Ms. Anderl, to have an additional round

of batch hot cut testinobny. Before we go there, is
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everyone in agreenent on an April set of hearings,
three days, and it's up to my working with the

conmi ssioners to assign those dates. 1Is that
acceptable to all of you? It will either by the 21st
t hrough 23rd or sone portion of the week of the 26th.

MR. KOPTA: Your Honor, | have a call in to
my client to see if there are any scheduling issues. |
have not heard back, but | will let you know as soon as
possible if one of those tinmes does not work for us.

MS. ANDERL: |'ve checked attorney
availability, not witness availability, but | will note
t hat tonorrow.

JUDGE RENDAHL: If you all can let ne know if
there are any issues that come up that | should know
about, nmaybe by noon tonorrow, that would be hel pful

As far as another round of batch hot cut
testinony, if we do have the hearings in April on batch
hot cut, that does |eave some time for one other round.
| think what | would do is |imt it the way |I did the
rebuttal round, which is no nore than 20 pages of
testimony so that whatever we do have is fairly short
and readabl e, because we are still going to have the
issues of -- it's a short tinme period between when
sonmet hing m ght be filed and when we go to hearing.

MS. ANDERL: W actually thought we coul d get
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ours filed by March 8th if we needed to to not squeeze
people, but if we have that nuch tinme and we can file
on March 20th, that's so nuch the better

JUDGE RENDAHL: It's a sinultaneous filing
date, and that's sonething maybe you can get back to ne
on. Check with your client and get back to me and | et
me know what's an acceptable date, especially for those
peopl e who are participating in hearings that third
week who may be doi ng both batch hot cut and the
operational network. It might be a problemfor them

MS. ANDERL: | think the focus of our batch
hot cut third round, for us at |east, would probably be
cost issues, and that would not inpinge on the
W tnesses who are at the hearing, but there may be sone
operational things as well

JUDGE RENDAHL: But if we are doing an open
to everyone, the final round. So why don't you advise
me tonorrow what date mght work for that, and then
we'll figure out a schedule. | think it would probably
make sense to bifurcate the briefing.

So right now, we have the briefs due on Apri
15th and April 30th on the mmjor portion of the case.
If we are in hearing the 28th, 29th, and 30th, we'l
nove that |ast date, obviously, but you m ght al so want

to propose what would be your simnultaneous briefing
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date and sinul taneous responsive briefing date for
bat ch hot cut issues, understanding that woul d depend
on what week of hearing we are in, so if you all can
get me those thoughts in the next day or two.

MS. ANDERL: What do you think woul d be
sonmet hi ng reasonabl e for batch hot cut?

JUDGE RENDAHL: | think it's reasonable to
t hi nk about getting testinmony in on batch hot cut by
the 29th, at the very latest, of March, so anytine
before that or on that date that works for all of you,
that's fine, considering you will be in hearing. |If
there are other hearing dates that get in the way in
ot her states, then obviously, we can fix it.

As to briefing dates, | would |like to keep
the initial briefing date the sanme on the 15th, but we
m ght have to nove the 30th, and then | think two weeks
after hearing is a reasonable period of tinme, and
al so have to wite the order up assunming that the whole
thing is still valid at that point. Wy don't we
assune batch hot cut briefs by the 14th of May with
responses due -- well, who is going away for an
ext ended period of time over Menorial Day, anybody? We
can do it not Friday, but we can do it the 27th -- I'm
not, but | don't want to ruin anyone's four-day

weekend. Wiy don't we do the Thursday, but if we need
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to bunp it to Friday, we can. So Thursday the 27th of
May woul d be the responsive briefing, and | think that
does it, and then we can nodify the responsive briefs
on the main portion if we need to for hearings on batch
hot cut.

MS. ANDERL: Do you think you m ght just nove
the April 30th date out to May 7th or sonething?

JUDGE RENDAHL: Yes, or sonething like that.
If we go to hearing April 21st through 23rd, 1'1l]

probably keep the 30th hearing date, but if it's the

foll owing week, | would bunp it out a week.
So I'l'l wait to hear fromall of you about
the April hearing tines, and otherwi se, | think the

March 29th for the final rounds in batch hot cut and
the May 14th and May 27th dates for briefing will
probably work unless you all conme up with alternate
dates for nme. GCkay? Anything else?

M5. ANDERL: One other thing, Your Honor
The batch hot cut transcripts fromthe forum we are
still in the process of conmpiling those transcripts and
associating the proper exhibits with each day of
transcript, and they are going to be copied and can be
messangered down here within the next day or so. It
was quite volum nous. W were not able to bring them

with us.
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JUDGE RENDAHL: | wouldn't rush at this point
on that. If it's just a matter of conpleting them and
getting them done, go for it, but considering we are
not going to mark themuntil sometinme next week, then |
appreci ate the fact you are continuing to mark them and

i dentify them

MS. ANDERL: | just wanted you to know we are
still working on that.
JUDGE RENDAHL: | would just include that as

part of our batch hot cut exhibit marking. Also
everyone, on the batch hot cut, | think it's just

sonmet hing we are going to have to work on next week
while we are in the hearing. Take sonme tinme during

I unch or before hearing one day and just hash it out,
and to the extent you can all coordinate with each
other on those, it will be easier, and | won't make the
same mistake | made today. M apologies on that. |
think we are done unl ess anybody el se has anybody el se.
Thank you, Kathy. W are off the record.

(Prehearing concluded at 4:35 p.m)



