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MOTION FOR SUMMARY DETERMINATION



MOTION TITLE: Newaukum Water System, Inc. (NWS) is seeking removal from Commission Jurisdiction.
BASIS FOR THIS MOTION: NWS was put under UTC Jurisdiction by the proceedings of UW-132281 closed on 4/7/2014.  A recent review of the proceedings by NWS Board of Directors revealed that there was a general misunderstanding by the UTC staff of nonprofit corporations and their rules of law, at the time of the UW-132281proceeding. WAC 480-110-255 Jurisdiction was incorrectly applied to NWS based on the staff applying the rules for a for-profit corporation to the NWS nonprofit corporation.
NONPROFIT CORPORATION DEFINITIONS

NWS is a nonprofit corporation and it is necessary to understand the laws and rules of a nonprofit as defined below to understand this pleading:
A. "Corporation" or "domestic corporation" means a corporation not for profit subject to the provisions of this chapter, except a foreign corporation”. RCW 24.03.005 Par.(1)

B. "Not for profit corporation" or "nonprofit corporation" means a corporation no part of the income of which is distributable to its members, directors or officers. RCW 24.03.005 Par. (3)

C. NWS was formed as a “mutual benefit” corporation to furnish water to 27 lots, but currently limited to 23 by the Washington State Department of Health (DOH). (Reference Appendix Page 10)
D. A nonprofit corporation has no owners, but can have members that receive benefits based on the purpose of the nonprofit. (Reference Appendix Page 5)
E. A nonprofit corporation has no investors. (Reference Appendix Page 5)
F. A nonprofit corporation needs to have IRS 501(c) (4) approved status. (Reference Appendix Page 9)
NEWAUKUM WATER SYSTEM PLEADING: 
After our review of the legal attributes of a nonprofit corporation and the WAC 480-110-255, Jurisdiction, we are making the following statements as clear assertions why the UTC does not have jurisdiction over NWS:

(1) NWS is a mutual benefit nonprofit corporation and abides by the rules for nonprofit corporations; it does not issue stock, there is no distribution of funds to members, it is not organized for profit, it has no ownership, it has no investors and it is recognized by the State of Washington and the IRS as a nonprofit corporation. NWS is an IRS approved 501 (c) (4) nonprofit corporation. All of these attributes of a nonprofit corporation are listed above with documentation references in the APENDIX.
(2) Quotations below fromWAC-480-110-255, Jurisdiction are identified by quotation marks: 
a. Paragraph “(1) The commission only regulates investor-owned water companies that:”
b. Newaukum Water System is neither an investor nor owner per rules of nonprofits, thus eliminating Newaukum Water System from jurisdiction of the UTC under paragraph (1), Ln 21 and definitions lines 6 and 8 above.
c. Paragraph (1) (b) has been incorrectly interpreted by the staff as meaning any water company that charges more than $46/month as being under UTC jurisdiction.

d. There is no wording in Paragraph (1) or following it that states “or any other company”. A colon is the same as a period, except it indicates there is additional information that applies to the true conditions before the colon. Therefore the UTC staff position that Paragraph (1) (b) applies to NWS was incorrect.
(3) Additionally, paragraph (2) and (2) (e) states that the commission does not regulate: “Homeowner associations, cooperative and mutual corporations, or similar entities that provide service only to their owners or members”.

a. As per page 2, line 14, Newaukum Water System is a mutual corporation.

b. This is the second location within WAC-480-110-255 that puts the Newaukum Water System outside of the jurisdiction of UTC control.
(4) During the UW-132281 hearing, UTC Staff member, Lauren McCloy, testified that mutual corporations are also controlled by the $46/month rule of Paragraph (1) (b).  This was incorrect testimony because Paragraph (1) (b) only applies to investor- owned water companies covered by Paragraph (1). Again there is no reference in WAC 480-110-255 that Paragraph (1) (b) applies to the water providers listed in Paragraph (2).

(5)  WAC 480-110-255 Paragraph (2) (f) that was also quoted as a reason for UTC control of NWS based on non-members being charged a rate over $46 per month is also incorrect.  NWS does not provide water to any non-members. (Reference Bylaws Appendix page 10).
(6) The Commission has received written requests from 20 of the 23 NWS members to be released from UTC control based on the WAC 480-110-255 Jurisdiction definition.

(7) The jurisdiction position of NWS is supported by our two District 31 Legislator Representatives Hurst and Dahlquist (See Appendix page 11) 
EXPECTED DETERMINATION from the this Motion for Summary Determination
(8)
It is expected that the information furnished in this Motion to the Commission will result in NWS being released from UTC control prior to January 1, 2015.
(9)
It is also expected that upon release from Commission control that all other Dockets and issues related to NWS be dismissed.
Original Signed by
Maurice Kurtz
Chairman of the Board

Signed this 10th day of November 2014
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APPENDIX
Excerpt from US Legal Home http://definitions.uslegal.com/n/non-profit-corporation/
Non Profit Corporation Law & Legal Definition

“”Under IRS rules, a nonprofit cannot make political lobbying a substantial part of its total activities, and a nonprofit must make sure that its activities don't personally benefit its directors, officers or members. Nonprofit corporations must abide by the following restrictions to retain their tax-exempt status:

· Nonprofit corporations with a 501(c)(3) tax exemption cannot participate in or contribute money to political campaigns. If they do, the IRS can revoke their nonprofit status, and can assess a special excise tax against the organization and its managers.

· Nonprofit corporations can engage in only limited lobbying activities. Tax-exempt 501(c)(3) nonprofits that influence legislation to any "substantial degree" face the loss of their nonprofit status. However, for tax-exempt nonprofits that want to participate in lobbying, the IRS simply sets a limit on the money they can spend on political activities.

· Nonprofit corporations must not distribute profits to members, officers or directors. A nonprofit corporation cannot be organized to financially benefit its members, officers or directors. However, reasonable salaries and expense reimbursements are permitted.

· Nonprofit corporations must pay taxes on income from "unrelated activities." The IRS requires nonprofits to pay corporate income taxes on such unrelated income over $1,000, whether or not the group uses that money to fund its tax-exempt activities. 

· Nonprofit corporations cannot make substantial profits from unrelated activities. If a nonprofit spends too much time on unrelated activities, or if the unrelated activities generate "substantial" income, the group's nonprofit status may be jeopardized.

· When a nonprofit corporation dissolves, its assets must be distributed to another tax-exempt group. Since tax-exempt organizations and their assets cannot be owned, they can never be sold.

DURATION

Nonprofits are not actually owned by anyone and therefore cannot be sold. If the directors of a nonprofit corporation decide to dissolve it, they must pay off all debts and obligations of the nonprofit and distribute all of its assets to another tax-exempt nonprofit corporation.

LIABILITY

APPENDIX (continued from page 5)
Forming a nonprofit corporation generally protects the directors, officers and members of the nonprofit from personal liability for the corporation's debts and other obligations. Only the assets of the corporation may be used to pay off debts and other liabilities. This protection from having personal assets available to pay off debts or judgments is called "limited liability".

In a few situations, people involved with a nonprofit corporation can be held personally liable for its debts. A director or officer of a nonprofit corporation can be held personally liable if she:

· personally and directly injures someone

· personally guarantees a bank loan or a business debt on which the corporation defaults

· fails to deposit taxes or file any necessary tax returns

· does something intentionally fraudulent, illegal or clearly wrong-headed that causes harm, or

· co-mingles nonprofit and personal funds.

To safeguard against some of these exceptions, insurance is available to protect volunteer directors, who may be reluctant to serve without it.””
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NWS is seeking removal from Commission Jurisdiction.


