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COMMENTS OF PUBLIC COUNSEL IN RESPONSE TO AVISTA PETITION


I. INTRODUCTION

1. Public Counsel files these comments in response to the Petition of Avista Corporation (Petition) in this docket.
  Because Public Counsel believes that Avista’s customers are entitled to the benefits of the  Bonneville settlement payments for the 2005-2012 period, and does not agree with the Petition’s request that Avista be allowed to retain payments for its own benefit, Public Counsel did not join in support of the filing.  

2. It is Public Counsel’s understanding, as the Petition reflects, that Staff and ICNU support the petition.  The parties have agreed that Public Counsel will file its objections to the Petition in this initial filing and that Avista and other parties may file a response on May 7, 2013.  It is Public Counsel’s understanding that Avista and Staff will then request the matter be addressed at the May 9, 2013, Commission Open Meeting.  Public Counsel is not requesting suspension.  If acceptable to the Commission, the parties believe the matters are amenable to resolution on the written filings of the parties.
II. COMMENTS

A. Description of Petition.
3. Avista’s petition addresses two matters: (1) the proposed accounting and ratemaking treatment for the Bonneville transmission settlement
 (Bonneville Settlement) payments; and (2) proposed accounting treatment of costs for Avista’s terminated Reardan wind project.  While Avista chose to juxtapose these two unrelated matters in one filing, there is no necessity for the Commission to address the two items as inter-related.  Public Counsel recommends that the Commission  evaluate each part of the petition on its own merits.
B. The Bonneville Settlement.
4. The payments Avista will receive under the Bonneville Settlement consist of two parts: (1) payments to Avista for the past period 2005-2012, and (2) prospective payments to Avista which Bonneville will make beginning in 2013.  The Washington allocated amount for the past period is $7.6 million.  The prospective payments, in the amount of $266,000 per month, begin January 2013 and continue through September 30, 2042. 

5. The Petition provides that Avista’s customers will  receive the benefit of the prospective payments beginning in 2013, although via two different vehicles.  Public Counsel agrees that customers are entitled to the benefit of the prospective payments, and does not oppose this aspect of the filing.  However, for the past period amounts, the Petition states that Avista “proposes to retain Washington’s allocated amount of the BPA incremental firm transmission revenues of $7.604 million attributable to the 2005-2012 period.”
  For the reasons discussed below, Public Counsel recommends the Commission reject this request and return 100 percent of these revenues for the benefit Avista’s Washington customers.
1. Customers are entitled to the benefits of the Bonneville Settlement for the 2005-2012 period.
6. As a general proposition, there is no dispute that Avista’s customers are entitled to receive the benefits of the Bonneville payments to Avista for transmission services, as a matter of ratemaking principle.  The petition itself recognizes this in its provision for treatment of the payments going forward after 2014, stating “the Bonneville transmission revenues will be used to offset the revenue requirement for future rate cases and will not flow through the ERM.”  
7. The petition also provides that the payments for 2013 and 2014 will be credited to customers.  As noted above, Public Counsel does not object to this portion of the petition, since it appropriately provides the benefit of the payments for customers.  Avista’s unclear position on the 2013-2014 settlement revenues is discussed below.
8. The Idaho Public Utilities Commission recently approved a settlement agreement in Avista’s 2012 Idaho general rate case under which Avista agreed to provide customers the benefit of Bonneville Settlement revenues for the past use period.
  Avista’s position here is inconsistent with that result.  
9. Finally, Avista’s initially filed petition on these two matters provided, similar to its position in the Idaho rate case, that its customers would see a portion of the benefits of the Bonneville Settlement payments for the 2005-2012 period.
  Nothing in Avista’s initial petition suggested an assertion of a Company claim to retain the revenues for that period for shareholder benefit.
10. In its second petition, Avista apparently now claims a right to retain all of the Bonneville Settlement revenues for the past period.  Since Avista has not yet presented any arguments to the Commission to support this claim, Public Counsel will attempt to address possible points Avista or other parties may raise in support of the petition.
2. Allowing customers to retain the proceeds for the 2005-2012 period does not constitute retroactive ratemaking under Washington precedent.

11. In the event that Avista argues that the benefit of 2005-2012 revenues is barred to customers by the rule against retroactive ratemaking, the Commission should reject the argument as inapplicable in this case. 
12. Returning the Bonneville proceeds to customers does not constitute retroactive ratemaking.  The Commission need look no further for governing precedent than the rulings regarding the Coeur d’Alene Settlement payments in the 2008 Avista General Rate Case (GRC) and appeal.
  In that case, Avista sought to include in rates $35.4 million in payments to the Coeur d’Alene Tribe pursuant to a settlement for past trespass damages related to Avista’s use of Lake Coeur d’Alene for water storage over a period of many decades.  Public Counsel argued in the case that charging current customers in rates for the past activities of the Company violated the rule against retroactive  ratemaking.  The Commission rejected Public Counsel’s argument and allowed Avista to recover the settlement payments in rates, holding that:  
Retroactive ratemaking involves the current collection, through rates, of past obligations. [footnote omitted].  Until Avista reached a settlement earlier this year, it had no obligation to the Tribe.  This case represents the first opportunity to recover the charges associated with that obligation.

Public Counsel appealed the decision on this and other grounds.
 

13. On appeal, relying heavily on the Commission’s analysis, Avista argued that “the issue of recovery of the [settlement] costs could not have been brought to the commission earlier than in the general rate case” because Avista “did not know if there would be a settlement” and “how much it would have to pay for either prior or future damages.”  Avista argued it would have therefore have been “premature” to raise the issue and seek recovery before “it had a legal obligation to pay” or knew “the extent of the obligation.”

Avista went on to state:

Accordingly, the Commission  appropriately recognized that the obligation under the Coeur d’Alene settlement was not a past obligation, but arose only after a settlement was reached….Before that time, there was no obligation whatsoever…and nothing to bring before the Commission.

14. The Commission brief on appeal reiterated this point, made in its final order, that retroactive ratemaking was not an issue because Avista could not have sought rate recovery from the Commission at any earlier point, prior to the settlement.
 
15. The Commission pointed to situations that had been found to be impermissible retroactive ratemaking, citing a case where a company failed to seek an accounting order for storm damage, instead waiting three years to request it in a general rate case.
  The Commission also cited the example of a case where a company sought to retroactively undo a previously agreed upon credit.

16. The court agreed with the Commission and Avista that asking current customers to pay for the costs claims for past use of tribal waters under the Coeur d’Alene settlement did not violate the rule against retroactive ratemaking.  The Commission’s decision was upheld.
 

17. The facts of this case are essentially a mirror image of the Coeur d’Alene case.  Both involve settlement agreements entered into by Avista just prior to the request for rate treatment.  Both involve payment streams that affect revenues and rates.  In both cases, there is no dispute that the prospective revenue effect has to be recognized in rates – in the Coeur d’Alene case, recovered in rates (added to revenue requirement), in this case offset against revenue requirement.  

18. In the Coeur d’Alene case, Avista had an ongoing dispute with the Coeur d’Alene tribe regarding payment for improper use of tribal waters.  Here, Avista had an ongoing dispute with Bonneville about Bonneville’s obligation to pay for transmission services.
  The dispute with the Coeur d’Alene tribe had not resulted in any definite obligation or liability on the part of 
Avista until a settlement agreement was entered into immediately prior to the 2008 GRC.  Similarly, in this case, Avista’s dispute with Bonneville did not result in a definite right to receive revenue (or i.e., an obligation or liability on Bonneville’s part) until immediately prior to the filing of the Petition.
  In both cases, Avista came to the Commission as soon as it could to seek rate treatment. 
19. The Commission’s 2008 Avista GRC order and the appellate decision, are precedent squarely on point with the current Bonneville Settlement issue.  The Commission should reject any argument made in this case that retroactive ratemaking rules bar Avista’s customers from receiving the benefit of the Bonneville Settlement revenues for the 2005-2012 period.

3. Customers are entitled to the benefit of the 2013-2014 Bonneville Settlement  payments.

20. Although the Petition agrees to provide all prospectively received Bonneville payments from 2013 forward for customer benefit, Avista appears to view the $4.2 million in payments for 2013-2014 ($4.2 million) as different in some fashion, stating that in one part of the Petition that the 2013-2014 payment “would not otherwise occur” and in another that the benefit “might not otherwise occur absent this Petition.”
  
21. As with the pre-2012 revenues, Avista does not explain why it believes customers “would not” or “might not” be entitled to benefit from these funds.  In Avista’s previous petition, it did not carve out 2013-2014 revenues for different treatment.  In that petition, noting that it was entitled to receive Bonneville Settlement revenue from Bonneville beginning January 2013 and 
extending through September 30, 2042, Avista stated: “[t]hese payments will be recorded by Avista in a manner consistent with other transmission revenues.”
  The new Petition contains a nearly verbatim version of the language, stating:  “[t]hese payments will be recorded by Avista in a manner consistent with other transmission revenues, and will occur outside the ERM for 2013 and 2014 as explained below.”
  In the new petition, Avista summarizes these “existing procedures” for treatment of transmission revenues as follows: “In other words, the Bonneville transmission revenues will be used to offset the revenue requirement for future rate cases and will not flow through the ERM.”
  This clearly contemplates treatment of the prospective transmission payments, beginning 2013, as reducing Avista’s revenue requirement, in keeping with ordinary ratemaking principles.
22. It is possible that Avista may differentiate the 2013 and 2014 BPA Settlement revenues because it believes it could argue that the 2012 rate case settlement bars customers from benefitting  from new 2013 and 2014 revenues, although it does not so state in the Petition.  Avista does state in the Petition that “the likelihood of [the Bonneville Settlement] …was known to the Company and the parties to Company’s last general rate case, and although that rate case was resolved through a Commission-approved rate plan,
 the Company understood it would need to bring this settlement to the Commission for disposition.”
  This would have been an opportunity for Avista to state a position that the rate case settlement was a bar.  The quoted language instead implies that the “disposition” is yet to be decided, which would mean that the settlement does not address it.  Public Counsel has been unable to find anything in the 2012  rate case settlement agreement itself, the supporting testimony, or the order that addresses the treatment of the Bonneville funds.  Since Avista and the other settling parties were concededly aware of this issue, but chose not to address it any fashion, Avista can hardly now argue that the settlement agreement clearly resolves it.

C. Cost For Terminated Reardan Wind Project.
23. Public Counsel’s chief concern in this docket is with the correct treatment of the Bonneville Settlement revenues.  Public Counsel has determined that it will not contest the prudence of Avista’s decision to terminate the Reardan project.
  However, Public Counsel does have some comments and concerns about the Petition’s approach to Reardan costs. 
24. The status of the Reardan cost recovery request is somewhat unclear in the new petition.  Avista states that “Avista will write off its investment in the Reardan Wind Plant without regard to any finding of prudence.”
  It appears that Avista is withdrawing its request for a prudence determination, and for recovery of any costs related to the terminated project.  The Petition includes representations designed to support a prudence finding, but the Request for Relief does not include a request for a prudence finding, stating only that Avista requests the Commission to “[d]irect the Company to expense in 2013 the entire Washington share of costs associated with the Reardan project of $2.586 million, and to not include any of the Reardan-related costs in any future rate filing in Washington.”

25. However, the Petition effectively provides Avista full recovery of all Reardan costs.  The Petition states “the proposed accounting treatment associated with the Reardan costs [the write off] is directly related to the proposed accounting treatment of the Bonneville Settlement transmission revenue.”  The Petition goes on to explain that “the Company would, in essence, use a portion of the 2005-2012 Bonneville revenue to offset the Reardan costs.”  This was also the result proposed in the initial petition, where the Reardan costs were offset against the Bonneville proceeds for the past period.
26. This is a somewhat unconventional approach to recovery of plant investment.  Ordinarily, such costs are presented, supported by prudence evidence, in a general rate case.  Public Counsel is not aware of an example of a company seeking immediate recovery of plant investment costs in an accounting petition.  For stated reasons,
 Avista did not seek these costs in the 2012 GRC.  The 2012 settlement did not address the treatment of the costs.   Presumably Avista was aware that it might seek Reardan cost recovery in the event the Kettle Falls request was granted, but chose not to put any language in the rate case settlement to deal with the potential issue.  It is also unconventional for Avista to seek full recovery for a plant investment without a finding that the investment was prudent.  
27. Avista’s standard ratemaking option would be to wait until the next GRC to recover the costs, or to request an accounting order to create a regulatory asset for that purpose.  Avista 
would not normally have the option of receiving immediate recovery of Reardan plant costs outside of a general rate case.  It can only do so here because of the coincidental occurrence of the Bonneville Settlement.  
28. Public Counsel does not oppose Avista’s recovery of its Reardan costs.  However, the recovery should take place through the application of the proper rules of ratemaking.  

III. CONCLUSION
29. For the foregoing reasons, Public Counsel respectfully requests that the Commission deny Avista’s request that it be permitted to retain the benefit of the Bonneville Settlement revenues for the period 2005-2012, and further rule that Avista customers are entitled to the settlement revenues for the 2013 and 2014.  Public Counsel does not object to Avista recovering the Reardan termination costs in an appropriate fashion.   
30. If the Commission determines that customers are entitled to the full benefit of the 2005-2012 Bonneville Settlement revenues, Public Counsel recommends that the Commission order a compliance filing within 30 days of its order which would require the parties to make recommendations on the appropriate accounting treatment for returning the BPA Settlement revenues as well as accounting treatment for Reardan costs.  This could either be a joint filing of the parties with an agreed accounting treatment or individual proposals. 
31. DATED this 29th day of April, 2013.



ROBERT W. FERGUSON



Attorney General




Simon J. ffitch




Senior Assistant Attorney General




Public Counsel Divison
� This is Avista’s second filing regarding these same matters.  Avista first filed an accounting petition on January 28, 2013, in Docket UE-130115 (Initial Petition).  That petition was withdrawn on April 11, 2013.  A copy of the first petition is attached as Appendix A, for reference.


� The Bonneville Settlement is formally titled the Parallel Operation Agreement and is attached as Appendix A to the petition.  It was signed on December 12, 2012, and approved by the Federal Energy Regulatory Commission on February 5, 2013.  Petition, ¶ 15.


� Petition, ¶ 9.


� Petition, ¶ 8.


�In the Matter of the Application of Avista Corporation d/b/a  Avista Utilities for Authority to Increase its Rates and Charges for Electric and Natural Gas Service in Idaho, Case Nos. AVU-E-12-08 and AVU-G-12-07, Order No. 32769 (March 27, 2013) p. 4.  In the Idaho rate case, the past period was described as 2005-February 2013, p. 4, n.2.  Avista’s Reardan costs were recovered in the Idaho case. 


� Initial Petition, ¶ 4.


� Washington Utilities & Transportation Commission v. Avista Corporation, Dockets UE-080416/UG-080417,  Order 08 (2008 GRC Order), ¶¶ 67-78.


� Id. ¶ 78.  (emphasis in original)


� Washington Attorney General’s Office, Public Counsel Section v.Washington Utilities and Transportation Commission, et al., Case No. 09-2-00171-2 (Thurston County Superior Court)(appeal).


� Appeal, Responding Brief of Avista Corporation, p 15.


� Id. p. 16 (emphasis in original).  


� Appeal, Brief of Respondent WUTC, p. 14.


� Here, by contrast, the company has immediately sought an accounting order to address the treatment of the settlement payments.  


� Appeal, Brief of Respondent WUTC, pp. 16-17.


� Appeal, Order Affirming Final Order of Washington Utilities and Transportation Commission In All But Two Respects, And Reversing and Remanding in Part, February 2, 2010.  See also, Transcript, Judicial Review of Final Agency Order, pp. 57-85. 


� Petition, ¶ 16.


� The settlement agreement between Bonneville and Avista was reached in December of 2012.  Avista filed its original Petition with the Commission in January of 2013.  However, FERC did not approve the agreement until February 5, 2013.


� Petition ¶ 14 and ¶ 33.


� Initial Petition, ¶ 9.


�Petition, ¶ 17.  It is Public Counsel’s understanding that the ERM language is intended to make treatment of the 2013-2014 settlement revenues consistent with the prospective revenue, which are also outside the ERM. Petition at ¶ 11.


� Petition,¶ 11.


� Avista refers to the 2012 GRC settlement as a “rate plan.”  The Commission order does not describe the settlement in that fashion.  The settlement essentially phases in an agreed rate increase over two years, and Avista agrees to a “stay out” period.  


� This statement did not appear in the withdrawn initial petition.


� Its also worth noting that the 2012 GRC settlement agreement by its terms leaves Avista the option to change rates outside the rates agreed to in the settlement both for certain specified reasons (ERM, PGA, DSM/LIRAP riders) as well as for “other similar adjustments.”  These exceptions to the “stay out” indicate it was contemplated that rate changes other than the specified increases could occur during the rate case stay-out period.   


� Public Counsel had some initial prudence concerns and investigated Avista’s decision to terminate Reardan through discovery.  Ultimately Public Counsel decided not to contest prudence.


� Petition, ¶ 6.


� Petition, ¶ 34.


� Petition, ¶¶ 30-31.
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