BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Petition of the
WASHINGTON INDEPENDENT
TELEPHONE ASSOCIATION
For Declaratory Order on the
Useof Virtud NPA/NXX Cdling
Petterns

Docket No. UT-020667

JOINT CLEC STATEMENT OF
FACT AND LAW
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Pursuant to the Notice of Receipt of Petition for Declaratory Order; Opportunity to Submit
Statement of Fact and Law (June 21, 2002), AT& T Communications of the Pacific Northwest, Inc.,
TCG Oregon, and TCG Sesttle, Focal Communications Corporation of Washington, Fox
Communications Corp., International Telecom, Inc., Pac West Telecom, Inc., Time Warner Telecom of
Washington, LLC, WorldCom, Inc., and XO Washington, Inc. (collectively “Joint CLECS’), provide
the following statement of fact and law upon the matters aleged in the Petition of the Washington
I ndependent Telephone Association (“WITA™) for Declaratory Order on the Use of Virtua NPA/NXX
Cadling Patterns (“Petition”). The Joint CLECs submit that the Petition should be denied because it fails
to make the requisite showing for adeclaratory order, isin any case not an appropriate procedure for
addressing the issues raised in the Petition, and even if it were an appropriate procedure, WITA is not
entitled to the relief requested.

DISCUSSION

A. A Declaratory Order Proceeding IsNot the Appropriate Procedure for
Addressing the I ssues Raised in the Petition.

Washington statutes authorize any person to “petition an agency for a declaratory order with

respect to the applicability to specified circumstances of arule, order, or statute enforcesble by the
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agency.” RCW 34.05.240(1). WITA identifies three such statutory provisons, RCW 80.36.170
(unreasonable preference prohibited), 80.36.180 (rate discrimination prohibited), and 80.36.186
(unreasonably preference or advantage prohibited in pricing of or access to noncompetitive services).
WITA alegesthat its members may be lidble for violation of these datutesif they route aslocd cdls
traffic to and from telephone numbers assigned to another carrier that that carrier usesto provide
service to customers located outside the geographic area to which those numbers are homed for rating
and routing purposes. Petition a 6-7. WITA fails to make even a prima facie showing of how any
such violaions are possble, much lesslikely.

The numbering adminisirator assigns telephone numbers, generdly in blocks of 10,000 numbers
(NXX blocks), for use by loca exchange and wirdless carriersto assign to their end user customers
when providing telephone service. Each NXX block is*homed,” i.e., assgned for rating purposesto a
particular geographic areaand for routing purposes to the switch location where carriers are required to
route traffic directed to these numbers pursuant to the local exchange routing guide (“LERG”). When
the NXX block is assigned to a competing local exchange carrier (“*CLEC”), al carriers are required to
route traffic destined to those telephone numbers to the CLEC. In general CLECS serve Smillar
geographic areas as ILECs abeit with fewer switches. Consequently for the mgjority of exchanges the
CLEC routing point will necessarily be outside the exchange boundary. The actud routing of calls has
nothing to do with therating of acal. A cal israted aslocad when the originating NPA-NXX (“cdling
party”) is assgned to the same local cdling area as the terminating NPA-NXX (“called party”).

WITA fals even to atempt to explain how any of its members would be violaing anti-
discrimination or undue/unreasonable preference statutes if its members route and rate traffic pursuant to

the LERG. Even assuming for the sake of argument that another carrier is somehow acting improperly
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by assigning telephone numbers homed to one rate center to customers located in another rate center,
nothing in those statutes or Commission rules requires — or even authorizes— ILECs to police other
carrier’s use of number resources. WITA thus hasfailed to demonstrate any uncertainty with respect to
the interpretation or application of RCW 80.36.170, 80.36.180, or 80.36.186, much less the existence
of an actud controversy arisng out of any such uncertainty.

WITA does not legitimately fear that its members are in any danger of violating the atutory
provisons cited in the Petition, or the relief WITA requests would have been an order declaring that no
such violations occur under the circumstances described in the Petition. Rather, WITA’sgod isto
prohibit other carriers from using number resources in amanner of which WITA disapproves. WITA,
however, cites no satute or Commission rule that addresses how carriers are required to use number
resources or that otherwise governs the circumstances WITA describes. The Petition thus seeks relief
that isnot avallablein the form of a declaratory order but that would be more properly requested
through a complaint or other proceeding that enables interested parties to develop an appropriate
factud record. All but one of the orders from other state commissionsthat WITA cites (and attaches)
as support for its Petition were entered in arbitration proceedings, * in which the parties developed a full
factua and legdl record prior to acommission decision.”

The Petition, therefore, fails to comply with the requirements of RCW 34.05.240 and should be
denied on that basis.

B. WITA IsNot Entitled to the Relief Requested in the Petition.

! Arbitrations by definition seek to resolve disputes between two particular carriers based on afactua
record compiled by those parties and should not be used to establish industry wide policy decisons.

? The only exception is the order from the Maine Public Utilities Commission (attached to the Petition as
Exhibit 4), but that order was the result of alengthy commission investigation, not a declaratory order
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The Petition does not comply with RCW 34.05.240, but even were that not the case, WITA is
not entitled to the relief it has requested in the form of a declaratory order. WITA requests “an order
declaring that use of VNXX-like services are not in the public interest and prohibiting their use” or
dternatively, that “use of VNXX-like services are gppropriately classfied asinterexchange services
subject to the assessment and payment of access charges.” Petition at 13-14. Neither order would be
congstent with gpplicable law or the public interest.

The Petition defines a“virtual NPA/NXX” (“VNXX") asan NXX where none of the carrier’s
loca exchange customers are located and/or that covers a geographic areathat islarger than an ILEC's
sgnglelocd caling areaso that “[a] call from the WITA member’ srate center to the rate center where
the [other carrier’ 5] customer is located would, but for the VNXX, be classfied as an interexchange
cal.” Petition at 2. WITA requests that the Commission prohibit VNXXs (or authorize ILECsto
impose access charges on traffic to and from VNXX numbers), but the Petition’s implicit alegation that
such services represent an attempt to bypass switched access chargesis vastly overstated, overly
ampligtic and inconsistent with the types of service that use VNXXs, including comparable services
provided by WITA members and other ILECs.

LECs offer avariety of servicesthat use VNXXsas WITA definesthat term. Qwest
Corporation (“Qwest”), for example, offers Market Expansion Line (“MEL”) service, which permits a
customer to receive calls a atelephone number in oneloca caling areathat are automaticaly
forwarded to a different number outside that local calling area. Qwest Exchange and Network Services
Tariff WN U-40, Section 5.4.4. Such calswould betoll calsif dided directly to the forwarded

number, but the subscriber placing the cal does not incur atoll charge. If acarrier other than Qwest

proceeding.
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serves that subscriber, moreover, that carrier does not receive originating access charges from Qwest
for ddivering the cal but actudly is responsible for paying Qwest any reciprocal compensation charges
applicableto locd cdls. Other LECs— undoubtedly including WITA members — offer asimilar service,
usudly caled Foreign Exchange service, which permits a customer to make and receive locd cals
to/from subscribersin an exchange in which the customer is not physicaly located.

Other state commissions have concluded that CLECs are entitled to offer such services without
paying access charges to the ILECs. The New Y ork Public Service Commisson regjected the argument
that ILECs provisioning of Foreign Exchange service is disinguishable from CLECS provisoning of a
comparable service and refused to impose any requirements beyond those included in the LERG:

The Smadl Companies defined foreign exchange based on technology
used to complete the cdll. This definition requires that the terminating carrier
have aphysica presence in the exchange, and provide “did tone’ from a switch
physicaly located in the exchange. Small Companies detailed technicd and rate
gructure differences between what the incumbent telephone industry has cdled
foreign exchange service and the service now offered by CLECs. However,
the [Commission’s prior] Order does not so narrowly define foreign exchange
service based on cal completion technology. Instead, it definesforeign
exchange sarvice operationdly, i.e. making loca service possible in an exchange
where the customer has no physica presence.

We have previoudy recognized that the architecture of new entrant
networks will differ from that of incumbents and stated that CL ECs need not
replicate the incumbent’ s service offerings, rete centers, or customer mix. The
Smal Companies foreign exchange definition does not take into account that
CLEC networks do not and are not expected to mirror networks of incumbent
carriers. The only standard that must be met is that established in the
LERG which requires calls to be rated based on the NPA-NXX of the
called number, not the customer’ s physical location. Petitioners have not
presented any error of law or fact to challenge the underlying principle adopted
by the Commission; i.e., nontdiscriminatory treetment of cals from Independent
customers to incumbent foreign exchange numbersvis-a-vis calsto CLEC
numbers with virtual NXXs.

Proceeding on Motion of the Commission Pursuant to Section 97(2) of the Public Service Law to
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Institute an Omnibus Proceeding to Investigate the I nterconnection Arrangements Between
Telephone Companies, NY PSC Case 00-C-0789, Order Denying Petitions for Rehearing, Clarifying
NXX Order, and Authorizing Permanent Rates at 4-5 (Sept. 7, 2001) (emphasis added and footnotes
omitted) (a copy of which is attached to this Statement as Exhibit A).

Contrary to WITA’s dleged fears of violating RCW 80.36.170, RCW 80.36.180 & RCW
80.36.186 if its members route and rate traffic as required by the LERG, WITA members would be
engaging in unlawful discrimination and undue and unreasonable prgudiceif they do not comply with the
gandardsin the LERG. The Cdifornia Public Utilities Commission dso found “no basisto require a
[CLEC] to establish separate switching facilities in each exchange where it seeks to offer foreign
exchange service merdly because that is how the ILEC configures its network,” and concluded thet a
CLEC'sprovison of VNXX service “condtitutes aform of foreign exchange service from the
perspective of the end user” and “warrants rating of the calls from the rate center of the foreign
exchange in smilar fashion to more traditional forms of foreign exchange service” Order Instituting
Rulemaking on the Commission’s Own Motion Into Competition for Local Exchange Service, et
al., Rulemaking No. 95-04-043, Investigation No. 95-04-044, Decison No. 99-09-029 at 8 & 14
(Sept. 2, 1999) (attached to this Statement as Exhibit B). The Californiacommission aso dismissed the
argument WITA raisesin its Petition that the use of VNXXs dlegedly wastes numbering resources:

We disagree with Pecific's clam that the Pac-West service arrangement
should be prohibited because it contributes to the inefficient use of NXX
number resources. While we are acutely aware of the statewide numbering
crigsand are actively taking steps to addressit, we do not believe that imposing
restrictions or prohibitions on [CLEC] service options is a proper solution to
promote more efficient number utilization. Under present industry rules, a
carrier seeking to provide service in agiven rate center must obtain NXX codes

in blocks of numbers no smaller than 10,000. This requirement gpplies whether
the customer being served is an ISP or any other customer. Moreover, thereis
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no reason to conclude necessarily that a carrier will use any NXX code only to
provide service to 1SPs which are located outside of the assigned NXX rate
center. For example, both Pac-West and WorldCom report they are actively
jpursuing numerous opportunities to provide profitable telecommunications
services throughout their service areas. Their current subscribers include paging
companies that have asgnificant demand for loca DID numbers, which they, in
turn, assign to loca end users who typicaly are physicdly located in the
assigned rate centers. Customers aso include banks, retail stores, and other
businesses, both located inside and outside the assigned rate centers.

Reather than imposing policies redtricting carriers service options, we
believe the proper approach is to provide incentives for carriers to expand their
sarvice offerings so that NXX codes will become more fully utilized.

Accordingly, we find no basis to prohibit carriers from assigning NXX
prefixes rated for one exchange to customers located in another exchange asa
means of offering aloca presence where such an arangement is technologicaly
and economicdly efficient, and where intercarrier compensation isfarly
provided. We shal not prohibit [CLECS| from desgnating different rating and
routing points just because such an approach may differ from traditiona
methods used by ILECs. Such a prohibition could undermine the incentives for
cariers to develop innovative service dternatives in the most economicaly and
technologicaly efficient manner.

Id. at 9-10 (footnotes omitted).

The Connecticut Department of Public Utility Control approached the issue somewhat

differently but reached a smilar result. The Department concluded that Foreign Exchange (“FX”)

sarvice was interexchange service but that traffic routed to subscribers of this service is not entitled

either to mutua compensation or to switched access charges.

The CLECs pointsin this metter are wdll taken. While the Department
believes thet it isingppropriate that calls of this nature be subject to mutud
compensation, the impaosition of access charges on these cdlsis smilarly
improper. In the opinion of the Department, imposition of access charges on
these calls would clearly not be in the public interest due to the leve of customer
confusion that would most likely be generated as well asthe costs incurred by
the CLECsin resolving those complaints. In addition, if the ILECs are
permitted to imposing originating access charges for these cdls, fairness would
dictate that the CLECs a0 be permitted to apply terminating access charges as
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well. The public interest clearly would not be served. Accordingly, the
Department will deny the Telco's request to impose FGA access charges on the
cariersfor these cdls.

DPUC Investigation of the Payment of Mutual Compensation for Local Calls Carried Over
Foreign Exchange Service Facilities, Docket No. 01-01-29, Decision at 45 (Jan. 30, 2002)
(attached to this Statement as Exhibit C).°

WITA ignores these decisons, aswdl asthe lega and public policy ramifications of its
requested relief. Asthe Cdifornia commission observed, CLECs often provide “VNXX” sarvicesin
order to enable consumers to obtain dia-up access to the Internet as part of their loca telephone
sarvice. Internet Service Providers (“1SPS’) often seek to provide service in geographic areas where
they do not have facilities deployed but redize thet they would attract few, if any, cusomersif those
customers had to pay toll charges when ng the Internet. Accordingly, 1SPs seek locd telephone
numbers from aloca service provider in each of the geographic areas in which they offer or intend to
offer Internet access. CLECs thus may obtain VNXXsin rate centers where they do not have
customers physically located to enable | SP customers to provide service to their customers. The
Commission has disclaimed jurisdiction over |SP-bound traffic in light of the FCC' s determination that

such traffic isjurisdictionally interstate.” Consistent with that decision, the Commission should not

® The state commissions in Michigan, Pennsylvania, and North Carolina have issued Similar decisions.
See In the Matter of the Application of Ameritech Michigan to revise itsreciprocal compensation
rates and rate structure and to exempt foreign exchange service from payment of reciprocal
compensation, Michigan PSC Case No. U-12969, Opinion and Order at 10-11 (January 23, 2001);
Pennsylvania PUC Docket No. A-310630F0002 (January 24, 2001); In the Matter of Petition of
MClImetro Access Transmission Services, LLC for Arbitration of Certain Terms and Conditions
of Proposed Agreement with Bell South Telecommunications, Inc. Concerning Interconnection
and Resale Under the Telecommunications Act of 1996, North Carolina Utils. Comm’ n Docket No.
P-474 Sub 10, Recommended Arbitration Order at 66-74 (April 3, 2001).

*E.g., InreInvestigation Into [ Qwest’s] Compliance With Section 271, Docket Nos. UT-003022
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preclude local carriers from serving ISPs using VNXXs.

Nor would such a prohibition be consstent with the public interest. Internet accessis quickly
becoming as important as basic telephone sarvice, as the Commisson implicitly recognized when
revising its customer notice rules® Such access is effectively denied if toll charges apply to every minute
that the customer ison line. There are many aressin this state — particularly in the lessdensaly
populated areas in which WITA members provide loca telephone service — where no or few |SPs have
aphysicd presence. Prohibiting (directly or indirectly) 1SPs from obtaining local telephone numbersin
these areas would diminate or substantialy decrease the availability of Internet access in these aress.

At aminimum, customers are left with the ILEC (or its affiliated company) as the sole source of Internet
access, further entrenching WITA members monopoly position. While such aresult may bein WITA
members economic interes, it is not in the public interest.

Wirdess sarvice providers dso make significant use of VNXXs. Wirdess customers often
make or receive wirdess cals outsde the local cdling areato which the telephone number is assigned
for rating and routing purposes. Calls originated by wirdess customers are loca calls when placed to
anyone within the metropolitan statistical area (“MSA”), but cdls from “landling” subscribersto
wireless cusomers are locd to the caling party only within the ILEC locd cdling area. Wirdess
customers thus may not physicaly be located within the local cdling area to which their telephone
number is assigned, but calls they receive from landline subscribers who are located in that areaare

locd cals. For that reason, wireless customers may choose telephone numbers for their cdllular, paging,

& UT-003040, 25th Supp. Order at 3-4 (Feb. 8, 2002).

® The Connecticut Department of Public Utility Control reached a comparable concdlusion. Exhibit C at
41-42.

® See WA C 480-80-206 (requiring carriers to maintain price lists on websites ble viathe
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or other wirdess services from alocal caling areathat is different than the physical location of ther
residences or businesses to enable their family, friends, or cusomersto cal them without incurring toll
charges. Again such services and use of number resourcesis fully consstent with the public interest.

WITA’srequested relief also should preclude all forms of Foreign Exchange service — induding
services provided by ILECs — or require the payment of originating access charges on calls made to
customers subscribing to such services. If CLECs cannot provide (or must pay access chargesto
provide) loca service to acustomer in an exchange in which the customer is not physicaly located,
neither should the ILECs be permitted to offer (or avoid paying or imputing access charges to offer)
such sarvice. Impostion of access charges on calls to customers subscribing to Foreign Exchange
service, moreover, could not be implemented. Cdl routing and billing systems currently rely on
NPA/NXX dataand are not configured to identify the physical location of the caling or caled parties.
A requirement to do so (in order to determine when access charges apply) would necessitate the
development and implementation of new rules and changesto billing standards on an industry-wide
bas's at enormous cost.

WITA cannot plausibly clam that the nonexistent liability its members face under RCW
80.36.170, RCW 80.36.180 & RCW 80.36.186 for complying with the LERG outweighs the
prohibition on (or extendve restructuring of) Foreign Exchange sarvice by dl LECs, the dimination or
subgtantid reduction in the availability of did-up Internet access in less densdly populated areas, and the
utility of wirdless services

CONCLUSION

WITA does not actually seek a declaratory order on its liability under RCW 80.36.170, RCW

worldwide web).
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80.36.180 & RCW 80.36.186. Rether, the Petition isathinly velled effort to further entrench WITA
members loca exchange monopolies by precluding one of the few methods available to CLECsto
provide competitive dternatives to consumersin less densdy populated regions of the state. The
Commission should dismiss the Petition as not properly seeking a declaratory order, with leave to
initiate a more appropriate proceeding in which to develop the factual record needed to address the
issues WITA raises. If the Commission nevertheless decides to reach the merits of WITA’s
contentions, the Commission should deny the Petition as fundamentaly inconsstent with the law and the
public interest in Washington.
DATED this 21« day of June, 2002.
DAVISWRIGHT TREMAINE LLP
Attorneysfor AT& T Communications of the Pecific
Northwest, Inc., TCG Oregon and TCG Sesttle, Focal
Communications Corporation of Washington, Fox
Communications Corp., Internationa Telecom, Inc.,

Pac-Wes Tdecom, Inc., Time Warner Teecom of
Washington, LLC, and XO Washington, Inc.

By

Gregory J. Kopta
WSBA No. 20519

WORLDCOM, INC.

By

Miche Singer Nelson
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