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Recommendation:

Direct the Secretary to file a Notice of Proposed Rulemaking (CR-102) with the office of the Code Reviser in Docket TG-990161 proposing amendments to Chapter 480-70 WAC.

Background:

Pursuant to Executive Order 97-02, a review was conducted on Chapter 480-70 WAC, the rules relating to regulated solid waste collection companies.  Companies regulated under this chapter transport: municipal solid waste; medical waste; residential recyclables; yard waste; construction, demolition, and land clearing debris; and other wastes.  

All rules in the chapter were reviewed for readability and content, with attention being paid to need, effectiveness and efficiency, clarity, intent and statutory authority, coordination, cost and fairness. 

The goals of the rule review were to ensure that the solid waste rules:

1. Are clearly written, in plain English, so that they are understandable by everyone.

2. Are presented in a comprehensive, well-organized, and informative document.

3. State clearly Commission policies, processes, and procedures.

4. Facilitate voluntary compliance.

5. Define clearly the rights and responsibilities of consumers receiving service from regulated solid waste collection companies.

6. Define clearly the Commission's enforcement and compliance policies, including technical assistance, remedial actions, and sanctions.

7. Provide clear, concise answers to questions most frequently asked of the Commission and its Staff related to regulation of solid waste collection companies.

Process:

The review included:

A. Interviewing Commission Staff involved with regulation of solid waste collection companies and asking them to identify rules that were effective, rules that they believed should be amended, rules that should be repealed, and subjects that required new rules to be drafted.

B. Developing an issues paper from the information obtained in the interviews.  

C. Filing a CR-101 with the Code Reviser's Office on March 26, 1999.

D. Mailing the issues paper to a large number of stakeholders in May 1999.  The issues paper was sent to the stakeholders as a tool to:


· Notify stakeholders of the Staff proposals regarding solid waste issues.

· Allow stakeholders to form responses to the Staff proposals.

· Allow stakeholders to analyze Staff proposals, present alternatives, or add additional issues not presented by Staff.

· Stimulate and focus discussion at scheduled meetings.

· Seek ideas from stakeholders.

E. Holding stakeholder meetings in Vancouver, Everett, Yakima, and Spokane during the period of May 17 through May 24, 1999.  Members of the regulated industry, city governments, county governments, state agencies, and the public attended the meetings and discussed with Staff  what the solid waste rules should look like at the end of the review process.

F. Development of draft rules using the information gathered at the stakeholder meetings and Staff interviews.  

G. Circulating preliminary drafts to stakeholders for comment.  

H. Updating drafts to incorporate comments were received.

I. Holding additional stakeholder meetings in Everett, Spokane, Yakima, and Olympia, during December 1999 and in spring and summer 2000.  Some meetings involved the entire rules draft, others were issue-specific and involved small groups of persons who had expressed interest in those issues.

Public participation:

Comments submitted by stakeholders have been an integral part of the development of the draft rules attached.  Members of the regulated industry, consumers, representatives of state and local government, and consumers have all provided input to the draft.  Staff appreciates the stakeholders' participation.  Staff believes it is now time to publish the proposed rules in The State Register so that comments can be obtained from a more broad-based audience.  

Issues:

Throughout the review process, every attempt was made to achieve consensus.  For the most part this goal was realized.  Areas in which consensus was not achieved and areas that may elicit comments include the following:

· WAC 480-70-011 Exempt Operations.  The rule consolidates information previously contained in various other locations such as state statutes, Commission orders, and Commission policies.  It identifies operations that are not subject to Commission regulation, or that are subject to Commission regulation as motor freight carriage under the provisions of Chapter 81.80 RCW rather than as solid waste under Chapter 81.77 RCW.  Examples have been added where appropriate.  

Comments received on this rule have been diverse.  Some stakeholders object to the inclusion of this rule.  Others object to the inclusion of the examples.  Some thing the rule goes too far in defining exempt operations.  Some believe the list ought to be more extensive, containing a bright-line test for determining regulated vs. non-regulated activities.  Commission Staff believe the rule as drafted strikes a balance between the parties.  As drafted, the rule provides information for users, presenting the information in a single location that is readily available.  Further, it provides a framework for analyzing operations to determine whether they are regulated or non-regulated.

· WAC 480-70-041 Definitions.  This rule has been greatly expanded from that in the current rules chapter, with a number of terms and phrases having been added to the list of definitions provided.  Emphasis was placed on adopting definitions consistent with those of other agencies involved in regulation of solid waste if doing so was consistent with state law, Commission orders, and Commission policies.
The following definitions have been the subject of considerable comment, and it may be expected that additional comment will be received during the CR-102 process:

· "Classes of companies" -- some stakeholders recommend amending the definitions of Class A and B companies, using a $5,000,000 threshold.  Staff believes the current definitions are still relevant and that stakeholder concerns can be resolved in the redesign of the annual reports B a project that will be undertaken following completion of the rules process.

· "Dump truck operator" -- This definition was added to the solid waste rules for use in making determinations whether a solid waste certificate is necessary, or whether a dump truck operator may haul loads to disposal sites.  The definition, relied on by Staff to make informal interpretations and answer questions, was previously contained in the motor freight rules.  It was, however, repealed during the last motor freight rulemaking B to implement provisions of the FAAAA.  
· "Recyclable materials" — This definition is derived from several Commission orders.  Some of those filing comments wanted the rule to include a list of commodities the Commission considers being recyclable.  Staff believes a list is not appropriate B what is or isn't recyclable changes and evolves continually, and is often different in different areas of the state.  Staff believes the definition should be more general in nature, stating instead the criteria for what a recyclable material is.
· WAC 480-70-131 Certificates, temporary.  The portion of this rule that remains unresolved is paragraph (3).  Staff amended this rule to make it more permissive.  The proposed rule states:  "The Commission may impose special terms, conditions, and limitations in connection with the grant of any temporary certificate.  For example, the commission may limit temporary authority to provide service to only those commercial customers whose support statements are submitted with an application."  Some stakeholders want the rule to state that the Commission will limit temporary certificates to serve only those commercial customers whose support statements are submitted with an application.  Staff recommends against adopting stakeholder language, believing it is too restrictive.

· WAC 480-70-141 Certificate authority canceled by city annexation or incorporation.  This rules is included to implement provisions of 1997 legislation related to the Commissions role in regulation in annexed and incorporated territory.  This rule has received a good deal of comment.  Stakeholders would like the rule to resolve issues that may arise when a city annexes or incorporates, including setting formulas for compensation and damages.  The proposed rule defines what actions the Commission will take when it is notified that a city has annexed or incorporated.  Resolution of compensation and damage issues resides properly with the court system, not with the Commission.
· WAC 480-70-216 Commission compliance policy and WAC 480-70-221 sanctions for operating without a valid certificate.  These are new rules that memorialize Commission policies on the issues of compliance by regulated companies and sanctions applying to carriers transporting solid waste without having first obtained a certificate from the Commission.  Some stakeholders believe the rules are too strict and impose decidedly harsher sanctions on regulated companies than on illegal haulers.  Staff disagrees, believing the rules accurately depict policies and sanctions.  A copy of a draft compliance plan to implement these rules has been shared with stakeholders.  Following distribution of that draft, no further comments were received.  Additional comments may be received on these rules from stakeholders wanting further assurance the Commission intends to deal quickly and effectively with those persons who operated without certificates.
· WAC 480-70-271 Customer notice requirements.  This rule was drafted to clearly define a company's responsibilities for providing notice to the company's customers regarding rate filings.  Some stakeholders believe the notice requirements are excessive and will increase costs.  Some companies use a post card-format notice.  Information required by this proposed rule will not fit on a post card.  Those stakeholders want the amount of information reduces in length so that the may continue to use post card notices.  Staff believes the proposed rule is necessary to ensure customers receive full disclosure regarding rate filings.  Additional comment will probably be received on this rule during the CR-102 process.
· WAC 480-70-361 Availability of information.  Paragraph (8) of this rule has resulted in a number of comments from stakeholders.  That paragraph states that companies must ensure that their customers receive information on an annual basis about all solid waste service levels available to them and information on methods and programs available to recycle and reduce solid waste.  Companies will be required to send this information to their customers unless local government solid waste management divisions already provide the information.  Stakeholders object to this portion of the rule, claiming it will increase the cost of providing service.  Staff believes the rule supports the state's solid management goal of to encourage consumers to recycle more.
· Regulated vs. non-regulated transportation.  Two recurring themes expressed by some stakeholders throughout the rules review were:
(a)
Dump truck operators, holding common carrier permits issued by the Commission under the provisions of Title 81.80 RCW believe that the proposed rules will regulate the out of business.  They state that they have been hauling contaminated soils and construction, demolition, and land clearing debris (CDL) for many years.  Their view of the proposed rules is that they will no longer be able to haul these commodities.  Staff has pointed out numerous orders, interpretations, and letters from the past twenty years that all state that dump truck operators may haul solid waste to disposal sites if that hauling is incidental to private carriage operations or if the hauling is done occasionally as an adjunct to their common carrier activities.  Staff also pointed to an equal number of documents that state dump truck operators must have solid waste certificates to transport those materials to disposal sites if the only service they are providing is the transportation of the wastes materials.  

(b)
On the other hand, some solid waste carriers remain unconvinced that the dump truckers should be allowed to transport any materials to disposal sites without having first obtained a solid waste certificate from the Commission.  Staff pointed out the provisions of statute that allow common carriers to transport occasional loads to a disposal site if that transportation is an adjunct to hauling being performed under a motor carrier common carrier permit, or as an adjunct to private carrier operations.  This group of stakeholders believes that pointing out these exemptions in the rules will lead to wholesale incursion of common carriers into the solid waste transport arena, thus impacting the earnings of the regulated solid waste carriers.

Staff believes the proposed rules quite clearly reflect statutes, orders, and policies.  Staff also believes, however, that many parties remain unconvinced and that additional comments will be received regarding these two viewpoints.

Conclusion

Staff recommends that the Commission direct the Secretary to file a Notice of Proposed Rulemaking (CR-102) with the office of the Code Reviser in Docket TG-990161 proposing amendment of Chapter 480-70 WAC, the rules relating to regulation of solid waste collection companies.
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