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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH

)
AT&T COMMUNICATIONS OF THE )
PACIFIC NORTHWEST, INC., AND TCG )
OREGON )
)
Plaintiffs, )
)  Case No. 0607-07247
V. )
)  QWEST CORPORATION’S
QWEST CORPORATION ) MOTION TO DISMISS AND
)  MEMORANDUM IN
Defendant, ) SUPPORT OF MOTION TO
) DISMISS
)

(Oral Argument Requested)

Qwest Corporation moves to dismiés the Complaint filed by Plaintiffs AT&T
Communications of the Pacific Northwest, Inc. (“AT&T”) and TCG Oregon (“TCG”)
(collectively “Plaintiffs”) on July 13, 2006. Quest requests oral argument on this motion. The

estimated time for oral argument is approximately thirty minutes.
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STANDARD
ANALYSIS

L

claims arising under a federally-mandated interconnection agreement............
C. The Commission determined that the statute of limitations began to run
when Plaintiffs had reason to know of the harm in March 2002 ......................
II. SECTION 415 BARS PLAINTIFES’ CLAIMS.....coooiii e
L. PLAINTIFES’ CLAIMS ARE PRECLUDED BY CONFLICT PREEMPTION ........
IV.  PLAINTIFFS ARE NOT ENTITLED TO THE DAMAGES THEY SEEK
UNDER ORS 759.260 AND 759.275.. oottt
V. PLAINTIFES FAIL TO STATE A VALID ANTITRUST CLAIM .....ccovveovvveeveenn.
VI.  THE U.S. SUPREME COURT’S DECISION IN TRINKO PRECLUDES
PLAINTIFES® ANTITRUST CLAIM ...ooiiiiiiiiiiiiee et
VIIL. THE FILED-RATE DOCTRINE BARS PLAINTIFFS’ ACTION .....ccccoceoveeviiennen.
CONCLUSTON ...ttt e e te et e e e et et e ete e eaaeeaeeetaeseeeeneeanteesaeseeeanens
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ISSUE PRECLUSION PREVENTS PLAINTIFES FROM RELITIGATING

ISSUES MATERIAL TO THEIR CLAIMS.......cccciitiiiiieitreeieeteettete e

A. Plaintiffs are estopped from relitigating the issue that failure to file an

interconnection agreement is a violation of federal law ..........cc.ccoccoeveieennne..

B. Plaintiffs are precluded from challenging the applicability of section 415 to
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Like a tariff, any attempt to enforce rates contained in an unfiled agreement that conflicts
with the rates contained in a filed interconnection agreement would violate the filed rate doctrine.
See Goldwasser v. Ameritech Corp., 222 F.3d 390, 402 (7th Cir. 2000) (holding that the filed rate
doctrine barred a claim for damages where the filed rates in question were those in filed
interconnection agreemeﬂts approved under Section 252). To grant the relief that Plaintiffs seek,
the Court would have to disregard both state and federal precedent, which has continually
enforced the filed rate doctrine. See e.g., Id. (holding that the filed rate doctﬁﬂe barred a claim
for damages where the filed rates in question were those in filed interconnection agreements
approved under Section 252); Util. Reform Project, supra; Covad Commc’ns Co., supra.

Because the filed rate doctrine applies, Plaintiffs’ claims are precluded.

CONCLUSION

For the foregoing reasons, Qwest respectfully submits that the Court should grant Qwest’s
motion to dismiss and thus dismiss the Complaint in its entirety with prejudice.

Dated this 17th day of August 2006
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CERTIFICATE OF SERVICE
Case No. 0607-07247

I hereby certify that on the 17" day of August, 2006, I served the foregoing
QWEST CORPORATION’S MOTION TO DISMISS AND MEMORANDUM IN
SUPPORT OF MOTION TO DISMISS and MOTION PRAECIPE in the above
entitled docket on the following persons via Hand Delivery, addressed to them at their
regular office address shown below.

Mark P. Trinchero, Esq.
Sarah K. Wallace, Esq.
Davis Wright Tremaine, LLP
1300 SW Fifth Avenue

Suite 2300

Portland, OR 97201

DATED this 17® day of August, 2006.

QWEST CORPORATION

. E, OSB No. 02045
421 SW Oak Street, Suite 810
Portland, OR 97204
Telephone: 503-242-5623
Facsimile: 503-242-8589
e-mail: alex.duarte@qwest.com
Attorney for Qwest Corporation





