BOEHM, KURTZ & LOWRY

ATTORNEYS AT LAW

36 EAST SEVENTH STREET
SUITE 1510
CINCINNATIL, OHIO 45202
TELEPHONE (513) 421-2255

TELECOPIER (513) 421-2764

VIA ELECTRONIC MAIL records@wute.wa.gov
and OVERNIGHT MAIL

December 23, 2009

Commission Secretary

Washington Utilities and Transportation Commission,
P.O. Box 47250

1300 S. Evergreen Park Drive, S.W.

Olympia, Washington 98504-7250

Re:  Docket No. UE-090704 & UG-0907035

Dear Commission Secretary:

Please find enclosed the original and twenty one (21) copies of the KROGER CO.’S MEMORANDUM
IN OPPOSITION TO THE MOTION TO STRIKE OF PUGET SOUND ENERGY, INC., COMMISSION
STAFF, NW ENERGY COALITION AND THE ENERGY PROJECT. filed in the above-referenced matter.
Please note that we also filed the above via electronic mail.

By copy of this letter, all parties listed on the Certificate of Service have been electronically served.
Please place this document of file.

Very Truly Yours,

Michael L. Kurtz, Esq.
Kurt J. Boehm, Esq.
BOEHM, KURTZ & LOWRY

MLKkew
Enclosures
ce: Certificate of Service



CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing on all parties by regular U.S. mail
and electronic mail (when available) this 23" day of December, 2?09 upon the parties listed on the attached
Certificate of Service. i;

L %;(7"%} Y~

Kurt J. Boehm, Esq.




As of: 11/16/09 Docket: UE-090704
Name: Puget Sound Energy (E012)
Comments:
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revenue impact is approximately $148,148,000 Million

Original MSL Date:

Status Name and Address

R

RC

RC

(]

TOM DEBOER

DIRECTOR, RATES & REGULATORY AFFAIRS
PUGET SOUND ENERGY (E012)

PO BOX 97034, PSE-08N

BELLEVUE WA 98009-9734

E-mail: tom.deboer@pse.com

DONNA BARNETT
PERKINS COIE LLP

Representing Puget Sound Energy, Inc.

10885 N.E. FOURTH STREET STE 700
BELLEVUE WA 98004-5579
E-mail: dbarnett@perkinscoie.com

SHEREE CARSON
PERKINS COIE

Representing Puget Sound Energy, Inc.

10885 N.E. FOURTH STREET STE 700
BELLEVUE WA 98004-5579
E-mail: scarson@perkinscoie.com

SEATTLE STEAM COMPANY
1325 FOURTH AVE. STE 1440
SEATTLE WA 98101

NW ENERGY COALITION
811 1ST AVE STE 305
SEATTLE WA 98104

NUCOR STEEL SEATTLE, INC.
2424 SW ANDOVER
SEATTLE WA 98106-1100

P. DOUGLAS BETZOLD

COST MANAGEMENT SERVICES, INC.
2737 78TH AVE. SE STE 101
MERCER ISLAND WA 98040
E-mail: cms@cmsnaturalgas.com

MICHAEL EARLY
EXECUTIVE DIRECTOR

INDUSTRIAL CUSTOMERS OF NORTHWEST UTILIT

333 SW TAYLOR ST. STE 400
PORTLAND OR 97204
E-mail: mearly@icnu.org
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Name : Puget Sound Energy (E012)
Comments:

revenue impact is approximately $148,148,000 Million

Original MSL Date:

Status Name and Address
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EXECUTIVE DIRECTOR
NORTHWEST INDUSTRIAL GAS USERS

Representing Northwest Industrial Gas Us

4113 WOLF BERRY COURT
LAKE OSWEGO OR 97035-1827
E-mail: ppyron@nwigu.org

KURT J BOEHM

ATTORNEY

BOEHM, KURTZ & LOWRY
Representing The Kroger Co.
36 E. SEVENTH ST. STE 1510
CINCINNATI OH 45202

TOMMY A BROOKS
ATTORNEY

CABLE HUSTON BENEDICT HAAGENSEN & LLOYD,
Representing Northwest Industrial Gas Us

1001 SW 5TH STE 2000
PORTLAND OR 97204-1136
E-mail: tbrooks@cablehuston.com

JOHN CAMERON
DAVIS WRIGHT TREMAINE

Representing Cost Management Services,

1300 S W FIFTH AVE STE 2300
PORTLAND OR 97201
E-mail: johncameron@dwt.com

DANIELLE DIXON

SENIOR POLICY ASSOCIATE

NW ENERGY COALITION

811 1ST AVENUE STE 305
SEATTLE WA 98104

E-mail: danielle@nwenergy.org

CHARLES M EBERDT

MANAGER

THE ENERGY PROJECT

OPPORTUNITY COUNCIL
Representing The Energy Project
1322 N. STATE ST.

BELLINGHAM WA 98225

E-mail: CHUCK EBERDT@oppco.org

NORMAN FURUTA
ASSOCIATE COUNSEL
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(503)636-0703
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(513)421-2764

(503)224-3092
(503)224-3176

(503)7768-5311
(503)778-5299

(206)621-0094
(206)621-0097

(360)255-2169
(360)671-2753

(415)503-6994
(415)503-6688
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(7.4 percent).
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As of: 11/16/09 Docket: UE-090704
Name: Puget Sound Energy (E012)
Comments: General rate increase to recover increased electric cost. Annual

revenue impact is approximately $148,148,000 Million

Original MSL Date:
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DEPARTMENT OF THE NAVY

Representing Federal Executive Agencies
1455 MARKET STREET STE 1744

SAN FRANCISCO CA 94103-1399

E-mail: norman.furuta@navy.mil

PETER G HALLER

BRICKFIELD, BURCHETTE, RITTS & STONE, P.
Representing Nucor Steel Seattle, Inc.
1025 THOMAS JEFFERSON ST. NW

EIGHTH FLOOR-WEST TOWER

WASHINGTON DC 20007

E-mail: peter.haller@bbrslaw.com

DAVID S JOHNSON

NW ENERGY COALITION

811 1ST AVE STE 305
SEATTLE WA 98104

E-mail: david@nwenergy.org

MICHAEL L KURTZ

ATTORNEY

BOEHM, KURTZ, & LOWRY
Representing The Kroger Co.
36 E. SEVENTH ST. STE 1510
CINCINNATI OH 45202

E-mail: mkurtz@bkllawfirm.com

SHAUN C MOHLER, ESQ.

BRICKFIELD, BURCHETTE, RITTS & STONE, P.
Representing Nucor Steel Seattle, Inc.
1025 THOMAS JEFFERSON STREET NW

EIGHTH FLOOR-WEST TOWER

WASHINGTON DC 20007

E-mail: shaun.mohler@bbrslaw.com

RONALD L ROSEMAN

ATTORNEY AT LAW

Representing The Energy Project
2011 - 14TH AVENUE EAST

SEATTLE WA 98112

E-mail: ronaldroseman@comcast.net

IRION A SANGER

DAVISON VAN CLEVE, P.C.

Representing Industrial Customers of Nor
333 S.W. TAYLOR STE 400
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(202)342-0807

(206)324-8792
(206)568-0138
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Name: Puget Sound Energy (EQ012)

Comments: General rate increase to recover increased electric cost. Annual
revenue impact is approximately $148,148,000 Million (7.4 percent).

Original MSL Date:

Status Name and Address.........iiiiiiniennn. Phone & Fax...... Added.... By.

PORTLAND OR 97204
E-mail: mail@dvclaw.com

IC ROBERT SHEPPARD PH: (425)641-3506 06/18/09 JH
SEATTLE STEAM CO. FX:(425)747-4878
30 GLACIER KEY
BELLEVUE WA 98006

IC ELAINE SPENCER PH: (206)624-8300 06/18/09 JH
ATTORNEY FX: (206)340-9599
GRAHAM & DUNN
Representing Seattle Steam Company
PIER 70 STE 300
2801 ALASKAN WAY
SEATTLE WA 98121-1128
E~-mail: espencer@grahamdunn.com

IC CHAD M STOKES PH: (503)232-2757 06/10/09 JH
ATTORNEY FX:(503)224-3176
CABLE HUSTON BENEDICT HAAGENSEN & LLOYD,
Representing Northwest Industrial Gas Us
1001 Sw 5TH STE 2000
PORTLAND OR 97204
E-mail: cstokes@cablehuston.com

IC S. BRADLEY VAN CLEVE PH: (503)241-7242 05/26/09 JH
ATTORNEY FX:(503)241-8160
DAVISON VAN CLEVE
Representing Industrial Customers of Nor
333 S.W. TAYLOR STE 400
PORTLAND OR 97204
E-mail: bvc@dvclaw.com

Iic DAMON E XENOPOULOS, ESQ. PH: (202)342-0800 07/23/09 JH
BRICKFIELD, BURCHETTE, RITT & STONE, P.C FX:(202)342-0807
Representing Nucor Steel Seattle, Inc.
1025 THOMAS JEFFERSON STREET NW
EIGHTH FLOOR-WEST TOWER
WASHINGTON DC 20007
E~mail: dex@bbrslaw.com

AAG ROBERT D CEDARBAUM PH: (360;664-1188 05/11/09 JH
ASSISTANT ATTORNEY GENERAL FX:(360)586-5522
WUTC

ATTORNEY GENERAL OFFICE
STATE MAIL STOP 40128
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As of: 11/16/09 Docket:

Name: Puget Sound Energy (E012)

Comments: General rate increase to recover increased electric cost.
revenue impact is approximately $148,148,000 Million

Original MSL Date:

Status Name and AddreSS. .. ue ettt enennns

E-mail: bcedarbalwutc.wa.gov

AAG MICHAEL FASSIO
ASSISTANT ATTORNEY GENERAL
WUTC
STATE MAIL STOP 40128

E-mail: MFassiolutc.wa.gov

CPp SIMON FFITCH
AAG
OFFICE OF THE ATTORNEY GENERAL
PUBLIC COUNSEL
800 FIFTH AVENUE STE 2000
SEATTLE WA 98104-3188
E-mail: simonflatg.wa.gov
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BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

WASHINGTON UTILITIES AND Docket No. UE-090704
TRANSPORTATION COMMISSION,
Docket No. UG-090705
Complainant,
\A KROGER CO.’S MEMORANDUM

IN OPPOSITION TO THE MOTION

TO STRIKE OF PUGET SOUND ENERGY,
PUGET SOUND ENERGY, INC,, INC., COMMISSION STAFF, NW ENERGY

COALITION AND THE ENERGY

Respondent. PROJECT
L INTRODUCTION

On December 16, 2009 Puget Sound Energy, Inc., ("PSE" or the "Company") the Staff of the Washington
Utilities and Transportation Commission ("'Staff"), the NW Energy Coalition, and The Energy Project (herein
referred to collectively as the “Joint Parties”) filed a Motion to Strike those portions of the response testimony and
exhibits of Public Counsel and the Kroger Co. (“Kroger’) that relate to the sale of renewable energy credits
(“RECs”) by PSE. The Joint Parties argue that such testimony and exhibits should be stricken because they are
outside the scope of issues presented in this case. Kroger submits the below Memorandum in Opposition to the

Motion to Strike of the Joint Parties:;

IL ARGUMENT

1. The Motion To Strike Fails To State The Grounds For Its Objection To The Admissibility Of Mr.
Higgins’ Testimony Relating To The Sale Of RECs.

A party may bring a motion to strike testimony before the Commission pursuant to WAC 480-07-
375(1)(d). The standard for the admissibility of evidence in a Commission proceeding is set forth in WAC 480-

07-495(1) which states:



“All relevant evidence is admissible if the presiding officer believes it is the best evidence
reasonably obtainable, considering its necessity, availability, and trustworthiness. The presiding

officer will consider, but is not required to follow, the rules of evidence governing general civil

proceedings in nonjury trials before Washington superior courts when ruling on the admissibility

of evidence.

The presiding officer may exclude evidence that is irrelevant, repetitive, or inadmissible,
whether or not a party objects to the evidence. Parties objecting to the introduction of evidence

must state the grounds for the objection at the time the evidence is offered. The presiding officer

may permit the party offering rejected evidence to describe briefly for the record its nature and

purpose as an offer of proof. A written offer of proof may be required.”

In addition to establishing its own standard the above rule also directs the presiding officer to consider the
rules of evidence governing civil proceedings in Washington. Rule 402 of the Washington Rules of Evidence
provides:

“All relevant evidence is admissible, except as limited by constitutional requirements or as

otherwise provided by statute, by these rules, or by other rules or regulations applicable in the

courts of this state. Evidence which is not relevant is not admissible.”

The Joint Parties” Motion to Strike is not supported by any assertion that Mr. Higgins’ testimony relating
to the sale of RECs is irrelevant, repetitive, or otherwise inadmissible pursuant to WAC 480-07-495(1) or Rule
402. The sole basis for the Motion to Strike is the Joint Parties’ opinion that “testimony and exhibits regarding
the sale of RECs... is more appropriately addressed in the current open Docket UE-070725."  This is not
adequate grounds to support a Motion to Strike. Even if the Commission agrees with the Joint Parties that
testimony regarding the sale of RECs is “more appropriately” addressed in Docket UE-070725, that alone would
not give rise to a sustainable Motion to Strike. The Movant must show that the evidence at issue is “irrelevant,
repetitive or inadmissible.” The Motion to Strike did not even address this standard.

In fact, the Joint Parties’ Motion Strike fails to cite to a single statute, rule or Commission order that
would prevent Kroger or any other party from submitting testimony relating to RECs in this Docket. The Motion

to Strike cites the Commission’s Prehearing Conference Order 01 in Docket No. UE-070725, which states among

other things that the nature of that proceeding is to address the sale of RECs. However, the Joint Parties do not

' Motion to Strike p. 2.



cite to any statement in that Order, or in any other Order, that would limit a party’s ability to discuss the treatment
of RECs in the context of this general rate case. The Motion to Strike fails to state any grounds for a sustainable

objection to the admissibility of Mr. Higgins’ testimony relating to the treatment of RECs.

2. Mr. Higgins’ Testimony Related To RECs Is “Relevant Evidence.”

Mr. Higgins’ testimony related to RECs is “relevant evidence” in this Docket. Washington courts have
held that: “[e]vidence tending to establish a party’s theory, or to qualify or disprove the testimony of an
adversary, is relevant evidence.” Hayes v. Weiber Enterprises, Inc. 105 Wash.App. 611, 617, 20 P.3d 496
(2001). Mr. Higgins’ testimony establishes Kroger’s theory that the allocation of the proceeds of the sale of
RECs will have a significant impact on the rates each customer will ultimately pay and therefore should be
considered in this general rate proceeding. As Mr. Higgins explains in his Answer Testimony:

“The REC and CFI sales clearly have implications for PSE’s retail electric rates. The $153.9

million electric rate increase proposed by PSE is substantial. The equities of the proposed

allocation of the sale proceeds to PSE and other groups should be considered in the context of

the overall impact to customers stemming from the rate case.””

Kroger did not propose to consolidate Docket No. UE-070725 with this Docket because it understands
that it may be administratively more practicable to litigate the issue of the treatment of the proceeds from the sale
of RECs separately from the rate case. However, Kroger believes that it is vitally important for the Commission
to have an understanding of the rate impact of the various proposed allocations of the proceeds of the sale of

RECs when determining the rate allocation in this proceeding and to take those considerations into account when

setting rates in this Docket. Mr. Higgins’ Testimony addresses this very point.

? Answer Testimony of Kevin C. Higgins pp. 5-6.



III. CONCLUSION
For the reasons stated above Kroger requests that the Commission deny the Motion to Strike of the Joint

Parties and admit the Answer Testimony of Kroger’s witness Kevin Higgins in its entirety.

DATED this 23" day of December, 2009.

v/

,é;{?ék
Michael L. Kurtz, Esq.
Kurt J. Boehm, Esq.
BOEHM, KURTZ & LOWRY
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
Ph: 513-421-2255  Fax: 513-421-2764
e-mail: mkurtz@BKLlawfirm.com
kboehm@BK Llawfirm.com




