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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

TEL WEST COMMUNICATIONS, LLC Docket No. UT-013097
Petitioner QWEST CORPORATION'SREPLY TO TEL
WEST'SANSWER TO MOTION TO
V. SUSPEND PART B PROCEDURAL
SCHEDULE
QWEST CORPORATION, INC.
Respondent.
1. Introduction

Qwest Corporation, by and through its undersigned counsdl, hereby repliesto Td West's answer
to Qwest’s motion to sugpend the Part B procedural schedule. This reply is made pursuant to the
Commission’s March 27, 2002 notice requesting Qwest to reply by April 3.

Td West's answer is replete with clever, but unpersuasive arguments aimed at distracting the
Commission’sfocus from the issue a hand. Each will be discussed below. In summary, despite Tel
West' s statements to the contrary, its Part B dlegations require a comprehensive review of the sufficiency
of Qwest'sOSS. In doing so, the Commission is faced with two dternatives. It can suspend this
proceeding for afew months to await the conclusions reached in the impending April-June' 271 hearings,
which are the culmination of atwo-year third party test involving over 120,000 transactions and the input

! Qwest’ smotion refersto the impending 271 hearings asthe “ April/May hearings.” On April 2, 2002, the

Administrative Law Judge in the 271 dockets amended the procedural schedule and moved the OSS hearings to June 4
and 5. Inthisreply, Qwest will therefore refer to the series of 271 hearings as the “ April-June hearings.”
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of state commissions, commission staff, CLECs, Qwest, public counsd and multiple independent
vendors? O, it can litigate this vast issue anew in this time-compressed docket based on isolated,
potentialy unverifiable anecdotes of the kind set out in the Amended Petition. Qwest urgesthe
Commission to opt for the former approach.

Despite Tel West’ s accusations, Qwest is not seeking to deny Tel West’ sissues from being
resolved fairly and thoroughly. Qwest is Ssmply concerned about the parties and the Commission
needlessy expending resources to litigate complex issues currently being more thoroughly and thoughtfully
litigated in the 271 dockets.

While Qwest’s motion to suspend and Td West' s answer do not address the issues raised by the
Adminigrative Law Judge in Bench Request No. 4 (issued on March 27), Qwest will briefly addressthe
issuein thisreply since the Judge appears to believe that the parties' responses to the bench request
weigh on Qwest’s motion to suspend. The bench request seeks information as to whether the
performance measures (the PIDs) or the payments contemplated by the Qwest Performance Assurance
Plan (the " QPAP’) mug be incorporated into the parties interconnection agreement once Qwest is
granted 271 relief by the FCC for the state of Washington. Aswill be discussed below, the answer to
that question does not bear on whether it would be appropriate to suspend the Part B procedural
schedule.

2. Td West isintentionally obscuring therelief requested by Qwest.

Td Wedt'sanswer at least three times mischaracterizes the relief requested by Qwest inits
motion to suspend. Firdt, Tel West makes frequent reference to how much broader the 271 dockets are
than this proceeding. Td West impliesthat it would thus be ingppropriate for the Commission to defer to

2 Asexplained in Qwest’s motion, the ROC third party test has been performed under the guidance of the ROC

Technical Advisory Group (“TAG”). The TAG isacollaborative forum comprised of and open to representatives of
the ROC, Commission staff, test vendors, CLECS, industry associations, consumer groups and Qwest. The third party
test has been performed through a series of transactional and operational evaluations. These evaluations tested and
are testing the five primary components of Qwest's OSS — pre-ordering, ordering, provisioning, maintenance and repair,
and hilling— as well asthe technical assistance Qwest offers CLECs and Qwest's Change Management Plan. Thetest
has been massive in scope and has involved the processing of at least 124,715 pre-ordering and ordering transactions
covering a broad base of products and service. In addition, the ROC OSS website shows that 55 individuals have
officially registered as participantsin the OSStest. These individualsrepresent 31 CLECs and other organizations,
including state Commissions, the FCC and the Department of Justice.
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the conclusions reached in the 271 dockets. Tel West is obscuring the issue. Qwest smply asks the
Commission to suspend the Part B procedura schedule until the Commission has issued afind order on
the issues raised in the April-June hearings. Qwest is not asking the Commission to suspend the Part B
procedurd schedule “indefinitely” or until al aspects of the Washington, region-wide of FCC 271
dockets are resolved.

Second, Tel West implies that Qwest is asking the Commission to find that, if the Commisson
recommends 271 approva to the FCC, Td West's petition be dismissed. Rather, Qwest is seeking a
delay of afew months until the identical issues regarding the sufficiency of Qwest’s OSS are resolved in
the Washington 271 dockets. Interests of consistent gpplication of the law and facts and of conserving
the parties’ and the Commission’s resources make Qwest’s request highly appropriate.

Third, Tel West mischaracterizes Qwest’ s request to narrow the issues. Qwest’s motion asksthe
Commission to narrow the issues to whether T West is receiving different, inferior treetment than other
CLECsin terms of accessing Qwest’'s OSS. Qwest does not assert that Tel West needs to prove actual
malice or intent, but rather that its alegedly-inferior access to Qwest’s OSS is different in form or function
than the OSS that the Commission will have dready ruled upon. If it isnot, there will be no need to re-
litigate the issue.

3. The Part B issuesare much broader than Tel West contendsin its answer

to Qwest’s motion and should not be resolved based on anecdotal
evidence.

Td Wes would have the Commission believe that Part B involves narrow issues. But its colorful
references to the “relaively narrow issuesin this case” and that the 271 docket “is as broad asthis
petition is narrow” are unsupportable. Indeed, the Administrative Law Judge recognized the complexity
of the Part B issues when informaly discussng scheduling matters with the parties late last month.

Itistruethat Tel West’s Part B dlegations relate only to one sentence of one section of the

parties’ interconnection agreement.> However, evauating Qwest’ s performance under that sngle

8 Tel West’s First Amended Petition alleges that Qwest isin violation of the following sentence of Section 6.2.3:
“Qwest shall provide to CLEC Telecommunications Services for resale that are at |east equal in quality and in
substantially the same time and manner that Qwest provides these servicesto itself, its subsidiaries, its affiliates, other
resellers, and Qwest’ sretail end users.
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sentence requires avery broad inquiry into whether Qwest is providing Td West provisoning of services
at parity with retail and is providing non-discriminatory accessto its OSS.* Theseissues are chief among
the subjects to be consdered by the Commission during the April-June hearingsin the 271 dockets.
These are not in any respect narrow iSsues.

Furthermore, Tel West assertsthat Part B mugt be litigated based on anecdote rather than a deep
and meaningful review of Qwest's OSS. In thisregard, Tel West argues at page 4 of its answer that its
“anecdotd evidence would not be particularly probative on the industry-wide issues in the 271 docket.
But it is exactly the kind of evidence needed in this docket. Most breach of contract cases are built up
from either a single anecdote or a series of anecdotes.” For three reasons, Tel West'sargument is
without merit.

Fird, the type of evidence required to support a breach of contract clam varies entirely with the
nature of the contractua violation being asserted. If in this case Td West were dleging Qwest violated a
hypothetica contractud provision that required Quwest to answer each Tl West cdll to the Interconnect
Service Center in 5 seconds, anecdota evidence would be appropriate to determine if Qwest has failed
to meet such a specific requirement in particular instances. However, Section 6.2.3 relates to amuch
broader duty, the requirement to provide non-discriminatory accessto Qwest’s OSS. A review of

Qwed’ s performance in this regard can not be limited to reviewing anecdotal experiences relating to

4 The FCC’sBell Atlantic New Y ork order clarifiesthat the “ substantially the same time and manner” language

found in Section 6.2.3 of the parties’ interconnection agreement relates directly to the issue of whether an ILEC is
providing non-discriminatory accessto OSS. In reciting the standards for the FCC’ sreview of the sufficiency of Bell
Atlantic’s OSS, the FCC stated:

As part of its statutory obligation to provide nondiscriminatory access to OSS functions, a
BOC must provide access that sufficiently supports each of the three modes of competitive
entry envisioned by the 1996 Act - competitor-owned facilities, unbundled network elements,
and resale. *** For OSS functions that are anal ogous to those that a BOC providesto itself,
its customers or its affiliates, the nondiscrimination standard requires the BOC to offer
reguesting carriers access that is equivalent in terms of quality, accuracy, and timeliness. ***
The BOC must provide access that permits competing carriersto perform these functionsin
"substantially the same time and manner” asthe BOC. *** The Commission has recognized
in prior orders that there may be situations in which a BOC contends that, although
equivalent access has not been achieved for an analogous function, the access that it
provides is nonethel ess nondiscriminatory within the meaning of the statute. *** (footnotes
omitted; emphasis added)

In the Matter of the Application by Bell Atlantic New York for Authorization under Section 271 of the
Communications Act to Provide In-region Inter LATA Servicein the State of New York, 15 FCC Rec'd.
3953 (1999) (“ New York Order” ), 1 85.
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diversof Qwest'sOSS. Ingtead, it requires athorough review of the various systems that comprise the
OSS and an evauation of whether those systems afford CLECs a meaningful opportunity to compete.
The third party test administered by KPMG is exactly the type of inquiry needed to do so.

Second, Qwest’ s pogition is consistent with the FCC' s guidance in terms of how it reviews
whether an ILEC is providing non-discriminatory accessto its OSSto CLECs. See, e.g., New York
Order, at 1 100 (“ The scope and depth of KPMG’ s review, and the conditions surrounding it,
including KPMG' s independence, military-style test philosophy, efforts to place themselvesin the
positions of an actual market entrant, and efforts to maintain blindness when possible, lead us to
treat the conclusionsin the KPMG Final Report as persuasive evidence of Bell Atlantic’'s OSS
readiness.” ).

Finaly, as a practical matter, there is no reason for the Commission to rely on anecdotes to
resolve the issues centra to Part B given that the record developed in the rigorous OSS test processis
immediately a the Commisson’s dispos.

4. Tel West’sargument that it isnot the“average CLEC” isnot responsive
to Qwest’s motion.

Td West argues that the Commission’s conclusons on KPMG'sfina OSS report will be
irrelevant to Part B because the “ decision on Qwest’s Section 271 gpplication will presumably turn to
some degree on the statistica analysis being undertaken in the Section 271 docket. The Satistical
andyss averages Qwest’s performance across an entire industry and asto al CLECs” Td Wedt's
comments reved amisunderstanding of how KPMG and Qwest are utilizing Satistica andyss, a
misunderstanding of the PIDs themselves and a misunderstanding of how Qwest tracks and reports its
hundreds of performance measures.

Asexplained in paragraph 12 of Qwest’s Firss Amended Answer to the First Amended Petition,
two datistical measures are used to assst in anayzing the vast commercid data Qwest trackson a
monthly bass— the Z score and the parity score. Those measures have nothing to do with averaging
together al CLEC data, as Td West implies. Rather, those measures assist the reader in determining

whether a particular PID result (for example, OP-4C for resdentid resold service) for a particular month
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isdaidticaly significant or perhaps the result of random chance. New York Order, at 58, n.110. Thisis
highly rdevant by virtue of the FCC's concluson that an ILEC is providing parity performance on agiven
metric if there does not exist a datistically-significant disparity between the ILEC' s sarviceto itsretal
customers and its service to its wholesdle cusomers. New York Order, at 1 58 (“ In this case, we
conclude that to the extent there is no statistically significant difference between Bell Atlantic’s
provision of service to competitive LECs and its own retail customers, we need not ook
further.”).

Td Wedt's assertion that the data gathered in connection with the 271 dockets is industry-wide
and somehow cumulative of al CLECsS experiencesis dso generdly untrue. Qwest tracks many (if not
most) of its measures for each CLEC on a State-by-state basis each month. 1t aso tracks such data for
al CLECs combined on a ate-by-state and region-wide bas's each month.

Furthermore, the broad nature of Td West's Part B allegations do not lend themselves to
reviewing, inisolation, Tel West’ s dleged experiences with the IMA-GUI interface and Qwest’s
wholesale customer service employees and vendors (Aegis).’ These systems are the same systems
utilized by other CLECs across Qwest’sregion. If Td West is experiencing more difficultiesin usng
these systems than are other CLECS, it may be dueto Tel West'sinternd training processes and policies.
If s0, Td West'sfallure to properly train its employees to use Qwest’s systems does not trandate to
discriminatory treetment by Qwest. Thus, KPMG's comprehensive review of Qwest’s OSSis highly
meaningful to Part B. If Tl West bdlievesit isreceiving different, inferior accessto Qwest’'s OSS than

are other CLECs, Qwest’ s mation would in no way preclude Tel West from raising such anissue.

° Incidentally, as may become an issue later in this proceeding, the converse is not necessarily true. Under the

FCC'sanalysis, if aparticular metric does show alack of parity for aparticular period or periods, the FCC then looks
deeper into the context of the resultsto determine if there are reasons, other than discriminatory treatment by the ILEC,
to explain the result. In so doing, the FCC looks at trends and other explanations for the result. In someinstances, the
FCC will find that statistically significant differences in measured performance may exist, but that such differences have
little or no competitive significance in the marketplace. Such differences thus do not reflect discriminatory treatment by
theILEC. New York Order, at 1 59.

6 Tel West allegesinits answer that Qwest “ uses a subcontractor, Aegis, to handle Tel West's account” and that

“unless AT& T, WorldCom, and Covad are actually doing business with Aegis, their experiences could be very
different from Tel West's.” Tel West simplication that Aegisserves Tel West aloneisfalse. Aegisprovidesthe same
customer service functions for Qwest in service of any and all CLECs.
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5. Tel West overplaysthefact that it has not participated in the 271 process.
Te West gppearsto argue that the conclusions reached by the Commission in the 271 process

(unless favorable to Td West) should have no bearing on the resolution of the Part B issues because Tel
West has not been a participant in that process. It then undermines any significance that could be given to
that fact by admitting that it would have had very little input into the 271 process.”

Leaving aside the obvious fact that its non-participation has been voluntary, Td West’s comments
about the * extremely resource intensve’ nature of the 271 process (including the OSS test process)
support Qwest’s point that it would remarkably burdensome to force the partiesto re-litigate such a
broad, complex set of issues when the April-June hearings will resolve the sufficiency of Qwest’'s OSS
and its commercid peformance. To meaningfully and fairly litigate the sufficiency of Qwest’sOSSin this
docket, the parties would have to reinvent the whed that has been developed in the 271 dockets for over
two years.

6. Td West isincorrect that Qwest’s motion would deny Tel West any
chance at relief or remedy.

Td West makes two revealing assartionsinitsanswer. Firs, it arguesthat if the Commission
finds Qwest’ s OSS to be sufficient, Te West will “have no remedy whatsoever.” Assuming that Tel
West cannot demonstrate thet it is being subjected to different, inferior accessto Qwest’s OSS, why
should it have aremedy? If, after the April-June hearings, the Commission finds that Qwest is providing
CLECs non-discriminatory accessto its OSS, Td West's claim that Qwest is providing discriminatory
access to its OSS will be without merit. Td West’s argument can only be understood to mean thet,
regardless of what reasoned conclusions stem from the Commission’s review of the KPMG Find Report,
Td West wantsits “day in court” to argue by anecdote that Qwest is not complying with Section 6.2.3.
For al the reasons stated above, Qwest urges the Commission not to follow T West's gpproach.

Second, Td West takes issue with Qwest’ s argument that, to the extent the Commission orders

Qwest to improve any aspect of its OSS, Tl West will directly benefit dong with dl other CLECs. Td

! At page 4 of itsanswer, Tel West states” Tel West’s anecdotal evidence would not be particularly probative on

theindustry -wideissuesin the 271 docket” and “[i]t is very doubtful that the Commission and other parties would
want to spend much time on the narrow disputes raised by Tel West.”

QWEST'SREPLY TOANSWER TO MOTION Qwest
TO SUSPEND THE PART B PROCEDURAL SCHEDULE 1600I 7" Ave, Suite 3206
Seattle, WA 98191
éND '\;ARROW THEISSUES Telephone: (206) 398-2500
age Facsimile: (206) 343-4040



© 00 N o g A~ w N P

N NN N N N NN P B P B B PP rr e
N o A W N P O © ©® N O o M w N P O

West bdievesthat any finding in the 271 dockets that any component of Qwest’s OSSisin need of
improvement would ipso facto entitle Tel West to some form of compensatory relief. Compensatory
relief is not available in a Section 530 proceeding. This narrow enforcement proceeding, which Td West
invoked, permits only prospective relief amed at directing the parties to comply with the provisions of
their interconnection agreement. It does not permit the Commission to awvard money damages. Any
modifications to Qwest’s OSS ordered by the Commission in the 271 dockets would congtitute the type
of relief potentidly available to Td West in this proceeding. Thus, it is untrue that Qwest’ s motion seeks
to deny al form of relief to Tel West.

7. Tel West’sclaim that it will be preudiced by a delay of a few monthsis
without merit.

Without providing details supporting its postion, Tel West implores the Commission to deny
Qwest’ s motion because Qwest's alleged non-compliance with Section 6.2.3 is discouraging it from
expanding its business outside the niche market of serving those members of the public with credit
problems. Tel West’ s recent acquisitions undermine its desperate call for help. Since the parties
interconnection agreement went into effect on October 31, 2001, Te West has acquired the customers of
at least two other CLECs, 1-800-Reconex (see Docket No. UT-011454) and MetroNet Service
Corporation (see Docket No. UT-020032).

As st out in Qwest’s motion, the relief requested by Qwest would serve both parties given their
ability to preserve resources. Further, Tel West has received provisoning parity for OP-4C for
resdentid ordersin two of the last four months and, in the other two months, received dower
provisoning by lessthan aquarter of aday on average® Given the sdf-described significance of those
ordersto Tel West'sbusiness, Td West's clams of prgudice appear highly overstated. Finaly, Tel
West did not even attempt to rebut Qwest’s argument that afew months delay will not prgjudice Te

West since, by its own admission, it truly does not attempt to compete with Qwest for customers.

8 Inits motion, Qwest (based on the most recently-available data report) stated that Tel West had received
provisioning at parity each month since November 2001. Qwest’s OP-4C datawas generally revised on or about March
30 to reflect adifferent manner of counting the number of daystaken to install service. The change relates specifically
to how Saturdays are counted. The revised OP-4C datafor March 2001—February 2002 for Tel West is attached hereto
as Confidential Exhibit A.
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8. The parties answer to Bench Request No. 4 are not relevant to resolving
thismotion.

Findly, Qwest believes that the Adminigrative Law Judge's bench request regarding the
mandatory nature of the QPAP and the PIDs requires brief discusson. Qwest infersthat the
Adminigrative Law Judge may believe that, if the QPAP and the PIDswill not for an absolute certainty
be incorporated into the parties’ interconnection agreement, it would not be gppropriate to suspend this
proceeding pending issuance of afind order in the April-June hearings. With al due respect, the parties
responses to Bench Request No. 4 do not bear on the outcome of Qwest’ s motion to suspend.

Firg, Qwest’s motion does not rey on the principle that Tel West should be denied dl relief in
Part B because the QPAP will soon be available and thus any Qwest non-performance under certain
PIDs will result in apayment to Te West. As an incidental matter, Qwest agrees that the QPAP should
resolve some of Td West's concerns, especidly its concern that it is recelving inferior provisoning
performance from Qwest. However, that is not the basis of thismotion. Rather, Qwest’s motionis
smply based on the principle that the Commission should not endeavor to engage in contemporaneous
litigation of the identical complex issuesin two proceedings, especidly when the determination in the 271
dockets will be based on such an extensive, collaboratively-devel oped record.

Second, while Qwest does not assart that Tel West mug opt into the QPAP, there is absolutely
no reason to believe that Td West will not immediately do so onceit isavailable. The QPAP isdesigned
to prevent backdiding by Qwest by requiring Qwest to make salf-executing payments to CLECs (and
potentidly the State) if it failsto meet particular performance standards. The CLEC has no burden of
proof and hasto take no action in order to receive the payments. Thereis no reason to believe that Tel
West would choose to forego this payment opportunity. Thus, while the QPAP may be relevant to
ultimately resolving whether thereis aneed to order prospective relief to ensure that Qwest is providing

provisoning a parity with that it provides its own customers, thisissue does not at dl bear on the instant

mation.
9. Conclusion
For the above reasons, Qwest beieves the Commission should grant Qwest’s motion to suspend
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the procedura schedule and to narrow the issuesin Part B. Tel West hasfailed to rebut the central

premise of Qwest’smotion -- that the Commission has the opportunity to preserve its own and the

parties resources and to reach a more meaningful conclusion of the Part B issuesiif it suspends the

procedura schedule until the sufficiency of Qwest’s OSS and its commercid performance is resolved

through the April-June hearingsin the 271 dockets.
RESPECTFULLY SUBMITTED this day of April, 2002.

QWEST

LisaAnderl, WSBA #13236
Adam Sherr, WSBA #25291
Qwest

1600 7" Avenue, Room 3206
Sedttle, WA 98191

Phone: (206) 398-2500
Attorneys for Qwest
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