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Recommendation:

Direct Staff to prepare an order adopting the proposal in Docket No. TR-981102 for filing with the Code Reviser.

Background:

Pursuant to Executive Order 97-02, Commission Staff reviewed the existing rules in Chapter 480-62 WAC, rules relating to railroad company operations.  The rules were reviewed for readability and content with attention being paid to clarity, intent, statutory authority, need, effectiveness, efficiency, coordination, cost, and fairness.  Staff also considered whether new rules should be developed to address the following issues: standards for maintenance, repair and modification of highway-rail grade crossings, blocking crossings, safety operations at crossings, reporting operational information, and procedures for requesting changes in train speed limits.

The goals of the rule review were to ensure that the railroad operations rules:

1.  Are clearly written, in plain English, so that they are understandable by everyone.

2.  Are presented in a comprehensive, well-organized, and informative document.

3.  State clearly Commission policies, processes, and procedures.

4.  Facilitate voluntary compliance.

 
5.  Provide clear and objective standards for addressing issues at highway-rail grade               crossings.

6.  Contribute to improved safety at highway-rail grade crossings.

7.  Promote greater communication between railroad companies and the communities             through which they operate, as well as providing communities and railroad companies       with clear procedures for requesting changes in train speed limits.

8.  Streamline reporting requirements to allow for more efficient exchange of information           
     with railroad companies.
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Process:

The process of reviewing the rules in chapter 480-62 WAC included the following steps:

1. Interviewing Commission Staff involved with regulation of railroad operations and asking them to identify rules that were effective, rules that they believed should be amended, rules that should be repealed, and subjects that required new rules to be drafted.

2. Developing an issues paper from the information obtained in the interviews. 

3. Filing a CR-101 with the Office of the Code Reviser on March 31, 1999.

4. Mailing the issues paper to a large number of stakeholders on May 17, 1999.  The issues paper was sent to the stakeholders as a tool to:

· Notify stakeholders of Staff proposals regarding railroad operations issues.

· Allow stakeholders to form responses to the Staff proposals.

· Allow stakeholders to analyze Staff proposals, present alternatives, or add additional issues not presented by Staff.

· Stimulate and focus discussions at scheduled meetings.

· Seek ideas from stakeholders.

5.
Holding stakeholder meetings in Olympia on May 27, 1999 and June 17, 1999.  Representatives from railroad companies, state agencies, city governments, unions, and the public attended the meetings and discussed with Staff what the railroad operations rules should consist of at the end of the review process.

6. Developing draft rules using the information gathered at the stakeholder meetings and Staff interviews.

7. Circulating preliminary drafts to stakeholders for comment.

8. Updating drafts to incorporate comments that were received.

9. Holding additional stakeholder meetings in Olympia on September 28, 1999 and October 2, 2000, and revising the draft rules using the information gathered at those stakeholder meetings.

10. Filing a CR-102, including a small business economic impact statement, with the Office of the Code Reviser on November 8, 2000, and inviting comments from interested parties regarding the filing.
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Public participation:

Comments submitted by stakeholders have been an integral part of developing the proposed rules attached.  Representatives from railroad companies, state agencies, city governments, unions, and the public have all provided input to the rules.  Staff appreciates the stakeholders= participation,

and believes that it is appropriate to now adopt the proposed rules as permanent rules.

Remaining issues:

Throughout the review process, every attempt was made to achieve consensus among Staff and stakeholders.  For the most part this goal was realized, however, consensus was not achieved in the following areas, which may elicit further comments:

480-62-155 Train speeds.  

The scope of the Commission=s authority to regulate train speeds is limited to situations where an essentially local safety hazard would necessitate a reduced train speed limit within the limits of cities and towns, other than first class cities.  The proposed rule is intended to provide the public, railroad companies, and Commission Staff with a clear understanding of the Commission’s authority to regulate train speed limits, as well as to establish an objective procedure for reviewing requests for changes in train speeds within those limits.  

The team has worked with stakeholders to develop language that accommodates their interests, as well as the interests of the Commission, however, the Burlington Northern Santa Fe (BNSF) and Union Pacific (UP) Railroad Companies, along with the Washington State Department of Transportation (WSDOT) and AMTRAK, still object to the proposed rule, arguing that rule exceeds Commission authority due to federal preemption of train speed regulation.  Staff maintains that, although the Commission’s authority to regulate train speeds is limited, the proposed rules do not exceed the authority reserved to states under the Federal Railroad Safety Act .

BNSF, UP, and WSDOT also object to a provision in the rule that requires any person, including railroad companies, requesting a change in train speeds to file petitions with the Commission.  Although such petitions are currently filed with the Commission as a Acourtesy,@ stakeholders do not believe they should be required by rule to petition for changes in train speed limits, primarily because they do not believe it is their burden to demonstrate that a train speed is justified if they are requesting the speed be set at a level consistent with Federal Railroad Administration standards. The team believes that such petitions are appropriate for a number of reasons.  Since the Federal Rail Safety Act (FRSA) passed in 1970, the Commission has only set limits where an essentially local safety hazard was found.  Before that time, the Commission set limits based upon a detailed consideration of  safety hazards (some of which might constitute “essentially  
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local hazards” within the meaning of the FRSA).  Allowing railroad companies to increase speeds without notice would be to ignore the fact that safety hazards were 

previously found in the areas where speeds are sought to be increased.  Such a procedure (or lack of procedure) would presume that Commission orders are invalid without review, and  would prevent interested parties from seeking a finding of an essentially local safety hazard that would allow the Commission to maintain reduced speeds as allowed by federal law.  Petitions for speed increases by railroad companies provide notice to the Commission, as well as a means to notify local jurisdictions about the proposed change.  Furthermore, the railroads need to file a petition only where limits have been previously ordered by the Commission.  Finally, no burden other than filing a letter requesting a speed increase is placed on the railroad.  In the attached draft, staff has proposed additional revisions to WAC 480-62-155(2)(a) and (b), specifying that, after a petition is filed by a railroad company, the burden immediately shifts to the Commission Staff or local jurisdiction to show the existence of an essentially local safety condition.

The Town of Steilacoom has also submitted comments regarding 480-62-155, section 3, AEvidence of what constitutes an essentially local safety hazard.@  Steilacoom=s concern is that the section only covers natural conditions, and should also include man-made conditions such as curves along tracks or limited sight distance.

Staff agrees that man-made conditions present applicable hazards; however, there is a qualitative difference between the two types of conditions.  Man-made conditions can often be changed to eliminate dangers, while natural conditions often cannot be changed. Local discretionary actions, such as placing certain types of structures near tracks are not allowed to dictate national policy, while natural conditions predate track construction.  Despite those differences, the rule does allow consideration of man-made structures in the section that provides for analysis of potential for accidents.  Man-made structures are simply not emphasized, because of the differences mentioned above.

After further review of Steilacoom’s comments, Staff decided to delete the word “natural” from WAC 480-62-155(3)(b), as it is probably too limiting to suggest that only natural (e.g. geological) conditions would meet the definition of an “essentially local safety hazard” under the State regulation savings clause of the Federal Railroad Safety Act, 49 U.S.C.§ 20106.  

480-62-305     Railroad community notice requirements. 

The proposed rule requires railroad companies to notify local jurisdictions and the Commission Aat least 10 days prior to taking any planned action that may have a significant impact on a community.@  Previous comments filed by BNSF and UP have explained that since actions at crossings, such as maintenance, rarely coincide with planned schedules, the proposed rule should be revised to include the phrase Abest 
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estimate of the start and completion date@ for an action.  This language, in addition to the sentence, AThis rule is not intended to include immediate safety hazards or emergencies,@ 

was added in the interest of allowing flexibility for railroad companies regarding this requirement.  Additional comments have been filed expressing concern that the rule, as 

written, still does not allow for flexibility regarding Anon-emergency@ repairs, such as repairing broken planks at crossings.

Staff maintains that the flexibility requested by the railroads is already present in the proposed rule, as the operative phrase in the rule is Aplanned action.@  Since maintenance practices such as replacement of broken planks when Athe opportunity presents itself@ are not planned and present likely safety hazards, advance notice would not be required in order to carry out those actions.


480-62-315
Miscellaneous reporting requirements
WAC 480-62-315(2) requires that, AUpon request, every railroad company and railroad company official must report to the commission the average number of daytime through-trains, nighttime through-trains, and switching movements over specific grade crossings in its control ...@ 

The Commission’s Rail Section is responsible for keeping an inventory of all public highway-rail grade crossings in the State.  The inventory is used to keep track of each crossing, including the type and volume of daily highway traffic, physical characteristics of each crossing, the type of warning devices used at crossings, the maximum allowable speeds of trains and vehicles through crossings, and the daily train operations through each crossing.  All of the information in the Commission=s inventory is critical for prioritizing crossings for allocation of federal funding for crossing upgrades, the employment of accident prediction analysis and other means of identifying the need for safety improvements, and providing accurate data for Commission orders.  Updating this data and generally having accurate information is important for the Commission’s Rail Section Staff to keep an inventory that reflects the actual characteristics of each crossing.  In addition, the Federal Railroad Administration relies on the Commission=s inventory to maintain a national inventory which contains identical information.  It is for this reason that Staff periodically needs updates to train operations concerning specific areas or crossings.  

BNSF and UP comments have stated that the rule, as written, could conceivably require a system-wide report of rail operations over every the crossings in the State that a particular company operates through, resulting in the burdensome task of gathering information that is not normally maintained by railroad companies.  The comments further suggest that the rule should be modified to require the railroads to Acooperate in a reasonable manner to respond to reasonable data requests.@ 
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Staff has successfully worked with railroad companies in attaining this information to the extent needed by the Commission=s Rail Section, and does not intend to ever require this information on a scale that would impose unreasonable burden on the railroads.  Therefore, staff does not believe that it is necessary to change the rule. 

Conclusion

Staff recommends that the Commission direct Staff to prepare an order adopting the proposal in Docket No. TR-981102 for filing with the Code Reviser.

