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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

IN THE MATTER OF THE PETITION ) Docket No. UT-023043

FOR ARBI TRATI ON OF AN ) Vol unme |11
| NTERCONNECTI ON AGREEMENT ) Pages 249-297
BETWEEN

LEVEL 3 COMMUNI CATI ONS, LLC,
AND
CENTURYTEL OF WASHI NGTON, | NC.,

PURSUANT TO 47 U.S.C. SECTI ON
252

— N e N N N N N N

Oral argunent in the above mmatter
was held on February 6, 2003, at 10:05 a.m, at 1300
Evergreen Park Drive, Southwest, O ynpia, Washington,
bef ore Commi ssi oner RI CHARD HEMSTAD, Conmi ssi oner

PATRI CK OSHI E and Chai rworman MARI LYN SHOWALTER.

The parties were present as
fol |l ows:

CENTURYTEL OF WASHI NGTON, INC., by
Cal vin Simshaw, Associate General Counsel, 805
Br oadway, Vancouver, Washi ngton 98660.

LEVEL 3 COVMUNI CATI ONS, LLC, by
M chael Romano, Director, State Regulatory Affairs,
8270 Greensboro Drive, Suite 900, MLean, Virginia
22102.

WASHI NGTON | NDEPENDENT TELEPHONE
ASSOCI ATI ON and VERI ZON NORTHWEST, INC., by Richard
A. Finnigan, Attorney at Law, 2405 Evergreen Park
Drive, SSW, Suite B-1, dynpia, Wshi ngton 98502.

Barbara L. Nel son, CSR
Court Reporter



0250

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAl RMOVAN SHOWALTER: Let's be on the
record. This is a hearing in the matter of the
petition for arbitration of an interconnection
agreenent between Level 3 Conmunications, L.L.C. and
CenturyTel of Washington, Inc. |It's Docket
UT-023043. And before we begin, why don't we have
appear ances.

MR. ROVANO  On behal f of Petitioner, Leve
3 Comuni cations, ny name is M chael Romano, the
Director of State Regulatory Affairs for Level 3.

MR, SI MSHAW  Thank you, Your Honor. My
name is Calvin Simshaw. | am Associ ate Genera
Counsel for CenturyTel

MR, FINNI GAN: Ri chard Fi nni gan, on behal f
of the Washi ngton | ndependent Tel ephone Associ ation
and Verizon Northwest, |ncorporated.

CHAl RMOVAN SHOWALTER: All right. W' ve
agreed that CenturyTel and Level 3 will each take
hal f an hour, but we'll begin with a brief statenent
by M. Finnigan first.

MR. FI NNl GAN:  Thank you, Your Honor. On
behal f of WTA and Verizon, | wanted to express our
appreciation that the Comm ssion granted our notion
and is going to consider our coments filed in this

case. We do viewthis as a very inportant issue,
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which is why | wanted to make sure | got here this
norning to at | east make that known.

The notion was granted on Tuesday, and
schedul es being what they are, I'mnot going to be
able to participate in the substantive portion of the
argunent, but did want to | et you know that we are
very interested in the outcone of this matter, and at
| east make that appearance. And with that, | would
li ke to be excused.

CHAl RMOVAN SHOWALTER: Oh, okay. Yes.
Well, we do have your brief and have read it and
considered it and will consider it. Thank you.

MR. FI NNl GAN:  Thank you.

CHAl RMOVAN SHOWALTER:  All right. o
ahead.

MR, ROMANO:  Thank you. Good norning,
Madam Chai rwonman, Commi ssioners. Again, M chae
Romano, on behal f of Level 3 Communications. Before
| aunching into the substantive analysis of each
i ssue, let ne begin just by providing a little bit of
context, very briefly.

This arbitration arose fromLevel 3's
effort to expand into | ess densel y-popul ated servi ng
areas beginning early in 2002 and conti nuing through

2002 and now early into 2003. Level 3's goal is to
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beconme CenturyTel's conpetitor, not its custoner,
delivering services initially to Internet service
providers. W viewthis as a platformfor the
devel opnent and delivery of other services in the
future.

CHAIl RWOMAN SHOWALTER: Excuse nme. Can you
take your conversation out? Thank you. Go ahead.

MR. ROMANO.  But, initially, we've agreed
and stated at the tine during negotiation, as well
that the agreenent would be limted to the exchange
of Internet service provider, or |SP-bound traffic.

The services that Level 3 proposes to offer
in CenturyTel's territory initially are the
functional equival ent of services that CenturyTel and
ot her incunmbent |ocal exchange carriers, or |LECs,
have treated as |local for decades. W propose that
t hey shoul d be exchanged as such under the
i nterconnection agreenent with CenturyTel at issue
here. However, CenturyTel has sought to treat this
traffic differently fromthe way it handles its own
traffic on its network and the way it exchanges
traffic with other incunbent |ocal exchange carriers
who nei ghbor the CenturyTel serving area.

CenturyTel wants to inpose, in sonme cases,

originating access, perhaps retail conpensation
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collected fromLevel 3, or at l|least drive up the
trunk paynments for the trunks associated with the
exchange of traffic between Level 3 and CenturyTel

We'd submit that none of these neasures are
justified in a conpetitive market and none is
reasonable in light of how CenturyTel, again, handles
these calls on its own network today and in
exchanging -- on interconnection facilities used to
exchange traffic with other carriers.

To be clear, Level 3 is not seeking a free
ride on CenturyTel's network. Level 3 tailored its
request for interconnection narromy. Level 3 said
it would not challenge a rural exenption. Level 3
did not seek term nating conpensation from CenturyTe
in any respect for the ISP-bound traffic in question.
Level 3 said it would interconnect in each Centuryte
local calling area so that CenturyTel would not bear
any originating costs greater than that for any other
| ocal call it handles today.

We did all this in light of CenturyTel's
status as a rural tel ephone conmpany in the state of
Washi ngton and have, therefore, not pursued nore
aggressi ve avenues of interconnection which m ght
apply to larger incunbents under Section 251(c) of

t he Act.
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I would al so note that Level 3 may, in
fact, lease facilities fromCenturyTel to
i nterconnect and that those facilities would not be
f orwar d- | ooki ng- priced or TELRI C-priced, but would be
access-rated facilities to establish interconnection.
And where it does so, that Level 3's conpetition
woul d, in fact, result in an additional revenue
streamto CenturyTel

Turning to the substantive issues, |Issue
One, the first issue presented in this arbitration
was a question regarding the treatnment of | SP-bound
traffic. Over the course of the arbitration, this
effectively becane two i ssues. First, does the
Commi ssi on have jurisdiction to arbitrate, and
second, if so, what are the appropriate terns and
conditions governing interconnection for the exchange
of | SP-bound traffic.

The first issue, jurisdiction, the
Conmi ssion addressed this earlier inits Third
Suppl enental Order in this matter. The reasoning
behi nd the Third Suppl enental Order continues to hold
true today. The Conmi ssion has jurisdiction to
arbitrate di sputes between carriers with respect to
| SP-bound traffic, the interconnection for exchange

of I SP-bound traffic. That is confirmed in severa
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pl aces, Footnote 149 of the ISP Order on Remand;
Par agraph 79 of that sane order, where the FCC
indicated the state's continuing role in arbitrating
and enforcenment of interconnection obligations; and
nmost recently in the 271 decision involving Quwest
Corporation, in which the FCC indicated that these
ki nds of disputes were to go before the state
conmi ssions in the first instance.

Anot her avenue of jurisdiction here is that
-- or another question with respect to jurisdiction
is whether Level 3's request for interconnection
under 251(a) falls within the 252 arbitration
process. Again --

CHAIl RWOMAN SHOWALTER:  Well, before you
| eave that first point --

MR, ROMANO:  Sure.

CHAI RMOVAN SHOWALTER: -- | think this
m ght be an appropriate tine to ask you. |If you can
find WTA's amicus brief.

MR, ROMANO: The one filed nost recently?

CHAl RMOVAN SHOWALTER:  Well, let me give
the -- actually, let's -- yes, the amcus brief. It
doesn't have a -- let's see if it has a date on it.

It's nine pages, and signed on the | ast page, dated

January 21st.
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MR. ROMANO. Yes, | do have that.

CHAl RMOVAN SHOWALTER: Do you have that?
["I'l wait till other people find it.

COW SSI ONER HEMSTAD:  \What page?

CHAl RWOMAN SHOWALTER: Once you do find it
if you could turn to page four.

MR. ROMANO  Yes, |'mthere.

CHAl RA\OMAN SHOWALTER: In lines 10 to 20,
or, actually, 10 to 17, the brief outlines the way --
the traditional way that certain calls are handl ed,
and then there's a step one, two, three, and I'|
give you tine to read it

Because my question, once you do read it,
is is what Level 3 does the sane physical sequence,
but you think there's a different treatnent, or it's
not the sanme physical treatnment, so therefore it's a
different treatment? And I'lIl give you a little
chance to read it, unless you're really ready to
answer .

MR ROMANO | amfamliar with it, so I'l]
take a stab at it. There was nuch di scussion of the
conmparison of this between different kinds of
services on the record below This exanpl e describes
what happens absent what the WTA and Verizon have

cal l ed a VNXX arrangenent.
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CHAl RWOMVAN SHOWALTER:  Right. O course,
we have a VNXX arrangenent. So that's what |'m
trying to --

MR. ROVANO  Right, yes. In sone cases, we
certainly will. And what is described here is a
little bit different than the call flow associ ated
with what Level 3 would be proposing in this case.
Instead of the customer naking a one-plus toll call
the call would be dialed locally to a |ocal telephone
nunber .

CHAl RMOVAN SHOWALTER: So step one is
di fferent because step one is there's a seven-digit
nunber call ed?

MR. ROMANO  Correct, or yeah, ten-digit
where there may be that requirenment, but correct, a
| ocally dialed call

Step two, there is no interexchange carrier
i nvol ved. The two carriers involved here are Level 3
and CenturyTel. Level 3 would interconnect with
CenturyTel somewhere on the CenturyTel network within
the local calling area of the originating party, so
it would never go to, say, an access tandem where an
i nterexchange carrier-destined call would go. So it
woul d be over the dedicated trunk groups between

Level 3 and CenturyTel.
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And then, step two, | guess the second
portion of step two is, right, that Level 3 then
carries the call to the ISP, which is the term nation
function, again, for which we're not seeking
term nati ng conpensati on.

And then, step three, that really refers to
the intercarrier conpensation arrangenents which are
at dispute under issue three in this proceeding.
That's the standard for a toll call. Qur
understandi ng and interpretation of the FCC s |ISP
O der on Remand and the one set forth in the Fifth
Suppl errental Order finds that bill and keep is the
appropriate regime as pursuant to the FCC s | SP Order
on Remand. But -- and the end user would have that
call handl ed under their retail calling plan, |oca
calling plan with CenturyTel

And | guess | would submt, just very
qui ckly, on this point -- we're sort of skipping
ahead to issue three a little bit, but the way that |
just described our service working is in function no
different than the FX service offered by CenturyTe
or Qwest or others in Washington today.

If a Qnest custoner had a tel ephone nunber
i n Aberdeen, but was physically located in Seattle,

CenturyTel today would send that call over a trunk
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group to Aberdeen as a local call, originating from
Ocosta, for exanple, which is within the sane | oca
calling area as Aberdeen, or EAS area. That cal
woul d go over |ocal trunk groups, be settled locally
bet ween the parties, and then taken by Qwest back to
the custoner in Seattle, presunmbly.

So in that regard, FX always nodifies what
one mght see if one were otherwise to use a tol
dialing pattern. That's the essence of foreign
exchange servi ce.

CHAl RWOVAN SHOMALTER: Say that one
sent ence agai n.

MR. ROMANO: FX or FX-like services always
nmodi fy or are -- they allow custonmers who woul d
al ways have to dial a toll call to reach another
custoner, they sonmetinmes allow themto dial a | oca
call to do so. And | would note in this case, any
transport out of the CenturyTel local calling area
woul d be on Level 3's network, Level 3's
responsi bility, Level 3's dine.

CHAI RWOVAN SHOWALTER: Okay. Thank you.

MR. ROVMANO  So going back to 251 and 252
the Arbitrator's report correctly found that -- and
actual ly, excuse nme, the Third Suppl emental Order of

t he Conmmi ssion correctly found that Section 252
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covers all requests for 251 interconnection, not just
251(b) or (c). The plain | anguage of 252 supports
this. 252(a)(1l) --

CHAIl RMOVAN SHOWALTER:  You mi ght sl ow down
just a bit, just for our ears and the reporter's.

MR, ROMANO: |I'msorry. Sure, sure. The
pl ai n | anguage of 252 supports this conclusion. The
Section 252(a)(1l) refers to requests under Section
251 without regard to the standards set forth in
subsections (b) and (c) of Section 251. Then, if you
go to Section 252(c), setting forth the standards for
arbitration, that requires the Comission to ensure
that resolution neets the requirenents of, quote,
Section 251, end quote.

There's no reference to subsections of
Section 251, as there are in other parts of Section
252. Had Congress intended to Iimt the scope of 252
arbitration, it clearly knew how to do so.

Anot her -- an additional reason that we
believe this Conm ssion has jurisdiction with respect
to arbitration of this dispute is, again, the Quest
271 order in which the FCC nost recently said
di sputes with respect to interconnection for the
exchange of | SP-bound traffic are properly before the

state conmi ssi ons.
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CenturyTel, in our opinion, continues to
confuse jurisdiction with preenption. It says that
the Arbitrator erred in concluding and inposing bil
and keep in an arbitrating dispute in the first
i nstance because the ISP order in remand takes al
matters with respect to the exchange of | SP-bound
traffic anay fromthe state.

The U.S. Suprene Court has said that the
standard for preenption of a state conm ssion action
by a federal agency needs to be expressed by a clear
intent to preenpt.

We subnmit that the Qwmest 271 order and
Foot note 149 of the FCC s ISP Order on Renand, as
wel | as Paragraph 79, indicate a clear intent to the
contrary.

CHAl RAMOMAN SHOWALTER:  Just out of
curiosity, if a federal agency does express a very
clear intent to preenpt and the state is preenpted,
how does that fit with jurisdiction? | thought you
were drawi ng a distinction between preenption on one
hand and jurisdiction on the other

MR. ROVMANO | think CenturyTel is saying
that the state cannot rule in this arbitration in the
first instance because it is preenpted from doing so.

We're saying that the Conmission still has
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1 jurisdiction because the FCC, to the contrary,

2 conmuni cated an intent for the Conmi ssions to have a
3 continuing jurisdictional role in handling these

4 ki nds of disputes.

5 CHAl R\WOMAN SHOWALTER: Ckay. So the
6 confusion isn't -- according to you, the confusion
7 isn't between preenption on the one hand and

8 jurisdiction on the other; you're saying the FCC did

9 not clearly preempt; therefore, we still do have
10 jurisdiction.
11 MR, ROMANO: Right. And in fact, I'd say

12 the FCC clearly stated its intent not to preenpt by
13 giving the states a continuing role.

14 CHAI RMOVAN SHOWALTER:  Okay.

15 MR. ROMANO: Turning to the actual --

16 assum ng that the Comm ssion has jurisdiction, we
17 then have to turn to the question of what would --
18 how shoul d | SP-bound traffic be treated under the
19 i nt erconnecti on agreenent.

20 The FCC has made clear that it was

21 concerned about incunbent | ocal exchange carriers
22 gam ng the systemto treat |SP-bound traffic

23 differently than local traffic.

24 And as a result, in Paragraph 90 of the

25 order on remand, it indicated that it was trying to
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adopt a mirroring requirenment in order to make sure
that ILECs do not gane the system by treating
| SP-bound traffic differently than | ocal traffic.

Agai n, Footnote 149 of that same order
makes it clear that the FCC intended to limt the
scope of its order to only conpensation issues and
that other interconnection obligations with respect
to | SP-bound traffic remained in place.

CHAl RMOVAN SHOWALTER:  |'mjust going to
interrupt you. 1'd just as soon not be distracted.
The m crophones are working well enough, but | think
if you're going to be working here, it's too hard for

us to listen to the arguments. So we're doing al

right.

UNI DENTI FI ED SPEAKER: Did you try turning
it down?

CHAIl RMOMAN SHOWALTER: We did turn it down.
Thank you.

MR, ROMANO: Thank you. If the FCC had
intended to require that |SP-bound traffic be treated
differently for interconnection purposes, as well as
intercarrier conpensation purposes, it presumably
woul d have adopted an interconnection regi ne specific
to | SP-bound traffic, as well, in the order on

remand. It did not. It only adopted an intercarrier
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conpensation regi ne. Absent that, the FCC would have
left a vacuum

Finally, we believe that |SP-bound traffic
shoul d be treated the sane as local traffic because
of discrimnation issues in the market. The record
bel ow i ndi cated that CenturyTel doesn't even know

which of its custonmers are Internet service providers

today. It indicated that those custoners purchased
| ocal service out of local 1FB tariffs, | believe was
the reference in the record. It indicated that it

doesn't tell other ILECs or ask other I|ILECs which
custoners, which calls, are | SP-bound goi ng across
exi sting trunk groups.

To require that Level 3's |ISP-bound traffic
be treated differently would seemdiscrinmnatory to
us and results in Level 3 effectively being punished
in the market, as conpared to other carriers who
serve ISPs. At this point, | probably should segue

into a dispute that's arisen between the parties post

CHAI RWOVAN SHOWALTER:  And | just was going
to let you know, you have about ten m nutes. Do you
want to reserve any tinme or would you rather use your
ti me now?

MR. ROMANGC: | have about ten minutes left?
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1 Let nme see where | amin five mnutes.

2 CHAl RA\OVAN SHOWALTER: Al l right.

3 MR, ROMANO:  Thank you. Very quickly,

4 there's a dispute right now --

5 CHAl RWOVAN SHOWALTER:  Not too quickly, or
6 we can't process the information.

7 MR, ROMANO  Sure, sure, sure. CenturyTe
8 has refused to sign what Level 3 had prepared in

9 accordance with the Arbitrator's report claimng that

10 the Arbitrator did not specifically require the

11 i nclusion of certain | anguage in Section 4. 2.
12 We woul d note that this section was clearly
13 identified as part of issue one in the arbitration

14 Level 3 Wtness Hunt discussed its concerns about --
15 his concerns about |SP-bound traffic being treated
16 differently than local traffic in several pages of
17 his testinony.

18 CenturyTel, in its own brief, post-hearing
19 brief prior to the Arbitrator's decision, page 14,
20 noted that it was concerned about having to treat

21 | SP-bound traffic differently than local traffic for
22 i nt erconnecti on purposes. Section 4.2 was clearly
23 identified and CenturyTel lost on that point. W
24 submt that it should be required to include that

25 section, or Level 3's proposal for that section as
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part of the resolution of issue one in this
arbitration.

Let me nove quickly to issue three, the
crux of the arbitration, the FX-like traffic issues.
CenturyTel would like to inpose originating access
charges on Level 3 or otherw se secure retai
conpensation for Level 3. As the Arbitrator found,
neither result is appropriate.

First, the ISP Order on Remand nakes cl ear
that the one place in which the FCC has preenpted
authority with respect to I SP-bound traffic is
intercarrier conpensation. This is consistent. And
the Arbitrator's finding that bill and keep is
therefore the appropriate outconme is consistent with
the findings of many states that have | ooked at this,
and those states are cited in our brief.

It's also -- again, inposing originating
access woul d be discrimnatory. Those charges do not
exi st when | LECs exchange FX traffic between each
other's networks today. There's no additional cost
to CenturyTel associated with originating this
traffic. As we discussed, the calls always will, in
this case, come fromthe |ocal calling area, be
handed of f there.

In terns of retail conpensation, Level 3



0267

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

shoul d not be forced into a role as a custoner of
CenturyTel. Level 3 is perfornmng all of the foreign
exchange functions, taking the call back to its

di stant location. |It's interesting that CenturyTe
says that Level 3 can't or shouldn't provide this,

but then suggests in M. Cook's testinony that it
could provide this to Level 3 as a retail custoner if
Level 3 so chose

In the end, the FCC order did not

di stingui sh between kinds of |SP-bound traffic. 1In
this case, all |SP-bound traffic should be subject to
bill and keep going forward, and we therefore would

submt that the Arbitrator's report should be
adopted. 1'Il reserve the rest of ny tine for
rebuttal. Thank you.

CHAl RMOVAN SHOWALTER: All right. Thank

you. M. Sinshaw.

MR. SI MSHAW  Thank you, Your Honor. [If |
may, | will be referring to sone materials. At the
top of the package that | just distributed to

everyone is a diagram That's very nuch on point

wi th the Chai rwoman's discussion with M. Romano
about the exanple that's cited in Verizon's am cus
brief. And I'd like to start there with sone factua

background before | get into the strictly |ega
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argunent s.
This diagram and |'ve also got it up here

on the easel, was an exhibit at the hearing in this

matter. It was Exhibit 25. Depicted on the di agram
is the exanple that was discussed. It's a CenturyTe
custoner placing a call, a CenturyTel custoner, in

this case, in Forks, Washington, placing a call to a
Level 3 custoner, an ISP located in Seattle.

And what you'll see on the diagram
consistent with that earlier discussion, is that that
call would traverse over CenturyTel's network
initially. Wen the CenturyTel custoner places the
call, it would go over the local |oop serving that
custoner, it would be switched in CenturyTel's Forks
central office. It would then go on sone interoffice
facilities headed toward Seattle, and at sone point
it woul d be exchanged with Level 3 facilities. And
then, as M. Romano nentioned, Level 3 would then
carry that call to Seattle and deliver it to its ISP

Now, several things significant about this.
As the diagram shows, a CenturyTel custoner in Forks
can also call today a customer in Seattle using nmany
other different services. And listed on here,

i ncluding 800 or regular one-plus toll dialing. And

when you | ook at the diagramto again trace a cal
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froma CenturyTel Forks custoner to a customer

| ocated in Seattle, you'll notice that the function
that CenturyTel plays and the use of CenturyTel's
network is the same. That that Forks custonmer woul d
dial the call, it would go over CenturyTel's |oca

| oop, it would be switched in CenturyTel's Forks
central office, it would go on CenturyTel's
interoffice facilities headed towards Seattle, it
woul d at sone point be handed off, in this case, to
an I XC -- it could be Qwvest performng as an I XC, it
could be AT&T, it could be any nunmber of carriers --
who would then take that call on to the custoner in
Seattl e.

Now, we point this out because it raises a
serious concern about arbitrage that this Comm ssion
is now taking up in their generic docket. And that
is Docket Number UT -- | think it's 031596 -- 69 --
["msorry, 021569, which is entitled In the matter of
devel oping an interpretive or policy statenent
relating to the use of virtual NPA/NXX calling
patterns.

The arbitration that we're concerned about
-- well, let nme back up one step first. | think M.
Romano nentioned he conpared this to FX service

Let's use this sane diagram and | ook at the
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theoretical. | don't knowif there is any FX from
Forks to Seattle. Theoretically, there could be. |If
there was, that would be a jointly-provided service.
For exanple, it could be jointly provided --
CenturyTel would have to be invol ved, because it
starts with the ability of CenturyTel custonmers to
call an FX custoner located in Seattle with a Forks
nunber, and that call, as | say, would be a
jointly-provided service in that CenturyTel would be
provi di ng the open end.

In other words, all the loops to all the
custoners that could call that FX service, CenturyTe
provi des those.

The central office switch, where it would
first be switched, CenturyTel provides that. As |
said, nost likely, Forks to Seattle would probably be
a joint service. You could have Qwmest providing the
part fromthe boundary, exchange boundary, the neet
point, to get that call to the FX custoner in
Seattl e.

The point is that this is all about
conpensation. In this FX -- jointly-provided FX
service, CenturyTel would be conpensated for the use
of its facilities, its loops, its switch, this

interoffice facility by the FX custoner in FX
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1 char ges.

2 Let me back up one step. W earlier talked
3 about 800 and one-plus toll, again, using

4 CenturyTel's | oops, the switch, the interoffice

5 facility. 1In each instance, you're tal king about a

6 Forks custoner dialing a call to a custoner |ocated

7 in Seattle. Under a one-plus call or an 800 call

8 CenturyTel again would be conpensated for the use of
9 its loops, its switch, its interoffice facility in

10 the form of access charges.

11 CHAI RMOVAN SHOMWALTER: As |long as you're

12 usi ng that diagram discuss another exanple, which is
13 CenturyTel connecting its custonmer with its own ISP

14 and how that woul d worKk.

15 MR, SI MSHAW CenturyTel connects to many
16 -- | call them nmom and pop | SPs that have nodem
17 banks. If we're using Forks, they have a nodem bank
18 in Forks. CenturyTel's ISP in Forks has a nodem
19 bank. It's a local service, it's a |ocal connection

20 to a local custoner, just like any other |oca

21 busi ness. Just like this customer here. Any other
22 busi ness custoner, it's |ocal

23 CHAIl RWOMAN SHOWALTER:  And that's the only
24 kind of ISP that CenturyTel connects its custoners

25 with? There's not sone --
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MR SI MSHAW There may be sonme 1-800.

When a custonmer comes to us, they can -- an ISP can
order anything out of any of our tariffs. |[If an ISP
comes and says, |'ve got a nodem bank here in Forks,

I"d like a 1IFB or I'd like a centrex or 1'd even like
a Tl, they can buy that right out of the tariff.

Now, if an ISP cane to us and says, you
know, |'ve got ny nodem banks in Seattle, what can
you do for nme. | mean, CenturyTel's going to say,
Well, normally we have to connect with interexchange
carriers to get traffic to Seattle. And that's how
it would occur.

CHAl RMOVAN SHOWALTER: I n ot her words,
CenturyTel would not be able to connect the Seattle
| SP wi t hout going through?

MR, SI MSHAW We coul d suggest they get
1-800 service. W could theoretically establish this
jointly-provided foreign exchange service. | don't
know that we've had | SPs approach us for that. As |
mentioned, just jointly-provided FX, if CenturyTe
provides it, we're providing the open end here, but
we' re being conpensated. There's FX charges and
there's charges for this circuit that connects the FX
custoner to the renote central office serving, giving

the dial tone. W would be conpensated. And it is
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conpensatory. FX rates are conpensatory. In fact,
it can very quickly becone very expensive. That's
why you don't see a | ot of FX service.

CHAl RMOVAN SHOWALTER:  You' re making the
point that functionally different arrangenents are
equi val ent to one another and, therefore, should be
conpensated in a sinilar manner

MR SI MSHAW Ri ght.

CHAI RWOVAN SHOWALTER: But how do you dea
with actual rules and orders of the FCC, which select
out certain things, such as ISP traffic, bill and
keep? In other words, if we were inventing the
rul es, you m ght be arguing these things, but don't
you have to |look to the text of the 1996 Act, the FCC
rul es, and what the FCC has said, and see what
category a particular arrangenent fits into or if
there really is any discretion that we have as a
policy matter or not?

MR. SI MSHAW  Yes, you do, Your Honor. The
| SP order obviously -- the ISP Renand Order, we have
di fferences of opinion on interpretation. CenturyTe
reads that sane order, and you | ook at what the FCC
was trying to address, it was the gam ng of the
systemon local ISP traffic.

The district court -- circuit court judge,
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when he was review ng the ISP Remand Order, he
started out, and it's quoted in our brief, by saying,
What | have in front of me is the FCC carving out
this one category of traffic which has to do with ISP
calls directed to an | SP whose nodem bank is | ocated
within the local calling area. That's all they
addressed in that order.

ISP calls that go outside the local calling
area are subject to access. They always have been
You read the | SP Remand Order and they still are.
They were dealing with the arbitrage problem the
ganmesnmanship that all these CLECs had done when they
cane in and they started collecting all that
reci procal conp on those local ISP calls.

But, yes, there are many categories, and
it's very confusing. |'d be the first to adnit that
| SP Remand Order and everything to do with virtua
NXX and ISP traffic is extrenely nuddled right now.
That's why we think that your generic docket on
virtual NXX is critical

And let ne junp back to that real quickly.
The FX that -- or the service that Level 3's
proposing is like a CenturyTel jointly-provided FX in
that, again, CenturyTel would be relied upon to

provide all the loops, the central office switching,
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this part of the interoffice facility, just like if

it was a CenturyTel -Qnest jointly-provided FX service
to a custoner in Seattle. The sane thing, but in
this instance, free

Level 3 would get all the revenue fromthe
FX customer, even though CenturyTel is providing the
very critical open end, the hardest part of the whole
service. |It's these arbitrage issues, again, that we
think are nore appropriately considered by this
Conmi ssion in their virtual NXX docket.

Now, | got on the Wb site and | | ooked --
| ast Friday, | think, was the filing date in that
generic docket. And | |ooked and I noted Level 3
filed comments, CenturyTel filed conmments, but the
Conmi ssion al so got comments fromten other
submi ssions, representing 17 other parties. It would
be even nmore if you counted all the WTA nenbers
separately. But, obviously, this strikes a nerve.
It's a critical issue for the entire industry.

CHAl R\OMAN SHOWALTER:  Wel |, but we have
this arbitration in front of us, and | believe we
have a deadline to decide it. Aren't the parties in
this proceeding owed and entitled to a resol ution of
the dispute, the contractual dispute between thenf

MR. SIMSHAW Let ne address that, Your
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Honor. It is our position that, no, this particular
proposed service is not subject to a 252 arbitration.
And let nme go to that legal argunment right now This
Conmi ssi on, when they issued the Third Suppl ementa
Order asserting jurisdiction relied entirely upon the
provi sions of 251(a), as M. Romano nentioned. W
believe that there's now an -- we disagreed with
t hat .

Since that decision was issued by the
Conmi ssion, a couple of things have happened. The
Col orado Conmi ssion took up the same issue and
deternined that, based on this particular service by
Level 3 and the fact that you're dealing with rura
t el ephone conpani es, that you cannot rely on 251(c),
that there was no basis for jurisdiction

And to quote fromthat order, and it's
i ncluded in the package that | distributed, | --

CHAI RMOVAN SHOWALTER: What page are we
| ooki ng at, or do you know?

MR, SI MSHAW  Wel |, on paragraph 34, for
i nstance, they state that, We conclude that a state
conmi ssion's 252 authority is limted to requests for
i nterconnection agreenents inplicating 251(b) and (c)
obligations. As such, a state comr ssion has no

arbitration authority over 251(a) matters.
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Now, as noted in your Third Suppl enent al
Order, Level 3 brought this petition and asked for
arbitration under 251(a) and 251(c). As we've
al ready di sposed of 251(c), that |eaves you with
251(a).

CHAl RMOVAN SHOWALTER:  And just -- and how
did you dispose of 251(c) in shorthand?

MR. SI MSHAW Because it's acknow edged
that CenturyTel is a rural tel ephone conpany with a
rural exenption and is not subject to any provisions
under 251(c), as Level 3 acknow edges.

Now, | wouldn't presune to suggest that
this Commi ssion should reverse itself on asserting
jurisdiction just because a sister conm ssion reached
a different conclusion, although | do think that the
Col orado order, if you go through it, is very wel
reasoned.

I nst ead, when you've got a conflict, |
t hi nk, between sister conmissions, for instance, what
you need to do is you need to look to a higher
authority, and that very typically is going to be the
courts.

I"ve also included in the package a very
recently issued -- | think it's within the last two

weeks -- D.C. Circuit Court -- yes, it's January 24th
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-- decision that speaks directly to the relationship
bet ween 251(a), which this Conmm ssion has relied on,
and 252, which of course is the arbitration
provision. So it's right on point. It's
interpreting the connection between the two, if there
i s one.

Let me point -- direct your attention.
I'"ve marked a coupl e of passages.

COW SSI ONER HEMSTAD:  What is the title of
that case?

CHAl RMOVAN SHOWALTER: W' ve got it here.

MR. SIMSHAW |It's an AT&T and Atl as
Tel ephone Conpany.

COW SSI ONER HEMSTAD:  Okay. 1'Il find it.

MR, SIMSHAW It's in the package that | --

COW SSI ONER HEMSTAD: Okay. | have it

MR. SI MSHAW And | have nmarked a coupl e
passages that deal directly with this issue about
251(a) and 252. One of them it starts in Section 3
of the order; which is entitled 251(a) Interconnect.
And in the first paragraph of that section, it first
reiterates that in the order the Commi ssion
interpreted this duty to interconnect as referring
solely to the physical linking of two networks and

not to the exchange of traffic between the two
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1 net wor ks.

2 So in other words, the FCC had said 251(a)
3 only applies to the |inkage, not -- not to the

4 exchange of traffic.

5 Then you drop down a coupl e of paragraphs,
6 where they get to the real neat of conparing the two
7 sections, and this is the court speaking. As the

8 Commi ssi on points out, both the text of Section

9 251(a)(1) --

10 CHAl RMOVAN SHOWALTER: Just where are you
11 readi ng?

12 MR SIMSHAW |'m sorry.

13 COW SSI ONER HEMSTAD: At the bottom of

14 page ei ght.

15 CHAl R\MOVAN SHOWALTER: | see it. Ckay.

16 Al right.

17 MR, SI MSHAW As the Comm ssion points out,
18 both the text of Section 251(a) and the structure of
19 252 strongly indicate that to interconnect and to

20 exchange traffic have distinct neanings. So in other
21 words, they're |ooking at these two sections and

22 determ ning they have distinct meanings.

23 The former -- again, this is the Court.

24 The former section, that would be 251(a), refers only

25 to facilities and equi pment, not to the provision of
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any service. Then let ne junp ahead to the mi ddl e of
t he paragraph.

The latter section, and that would be 252,
whi ch enabl es pricing standards for agreenents
between carriers, provides separately for
i nterconnection and network el enents and for charges
for transport and term nation. And then they
concl ude, Section 252 thus contenplates the very
di stinction between physical |inkage and exchange of
traffic the Conm ssion applied in the order

In sutmmary, what -- the Court has | ooked at
these two provisions and said one of themdeals with
I i nkage and one of them deals with exchange of
traffic. There's no overlap. They're two conpletely
di fferent concepts. And in other words, you can't
rely on 251(a) to inplenment a 252 arbitration. 252
deals with completely different nmatters.

And as a consequence, we would submit that
t he Col orado decision is consistent with this D.C
Circuit Court's interpretation of these two sections,
whereas this Comr ssion's assertion of jurisdiction
under 251(a) is not.

CHAIl RWOMAN SHOWALTER:  All right. I just
want to nake sure | understand. If you are right and

Col orado was right and we were wong, and we don't
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1 have jurisdiction to arbitrate this, where does it

2 lead in terns of dispute between the parties? What

3 happens if we decide that that's the case?

4 MR. SI MSHAW Yeah, | don't nean to

5 overstate the lack of 252 jurisdiction. It just

6 means you don't arbitrate it as an interconnection

7 agreenent under 252. CenturyTel still has an

8 obligation to link its network with Level 3's

9 network. It's all about the compensation. And since
10 we're dealing with conpensation relating to virtua
11 NXX traffic, | think it |leads you right into your

12 generic docket.

13 CHAIl RWOMAN SHOWALTER: So you nean -- soO
14 that you would say we should sinply reserve judgnent
15 on this until we've conpleted our VNXX docket?

16 MR. SI MSHAW Yes, we are, for two reasons,
17 Your Honor. Nunber one, this involves very critica
18 i ssues and the entire sustainability of access

19 charges versus other forns of conpensation to all the
20 i ncunbent LECs. You see the interest it generated
21 fromthe other parties, as well, when you | ook at

22 your generic docket and the comments you've received.
23 So just as a policy matter, that's where it bel ongs.
24 And as a legal matter, that's where it bel ongs,

25 because you can't get to 252 via 251(a).
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CHAIl RWOMAN SHOWALTER:  And t hen what
happens between the parties pending that? You just
-- you would have a trueup at the end of our VNXX
proceedi ng? How woul d your current dispute be either
resol ved or carried?

MR, SI MSHAW  Obviously, Level 3 could
approach us, as any other interexchange carrier does,
to pass off this traffic, to use our |oops, our
switch, or our interoffice facilities to get traffic
to Seattle. Lots of carriers use us for that purpose
t oday.

CHAl RMOVAN SHOWALTER:  Well, aren't you
then saying that you prevail pending our resolution
in the VNXX docket ?

MR, SI MSHAW Yes, it's interexchange
traffic subject to access charges. But you're right,
that is the issue in the VNXX dockets, is to say,
Well, this is traffic that's not originating,
termnating in the same | ocal exchange, but it's
VNXX. |Is that different? |If so, how should the
conpensation be different, how do you identify it.

All the state comm ssions have struggl ed
with this. Vernont and Massachusetts, two very
recent decisions, have rejected the whole ISP

approach and said, no, that didn't address this
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1 traffic. This is -- you' re tal king about |oca
2 calling areas, that's sonething the state conm ssions
3 define. You're talking intrastate access, you're
4 tal king the whol e access charge regine.
5 And | admit, it is all about where do you
6 draw the |ine between where access charges apply and
7 where sonething el se applies. And it's nuddl ed.
8 We'd subnit that a two-party 252 arbitration
9 proceeding is not the place to just throw the access
10 charges out the wi ndow. And besides that, there's no
11 | egal basis to even open that 252 proceeding.
12 COW SSI ONER HEMSTAD:  Well, | take it you
13 woul d agree with M. Romano's conceptual description
14 of it, then, that -- in categorization of Level 3 as
15 a conpetitor or a custoner. It would seem in this
16 ci rcunstance, they are a custoner.
17 MR. SIMSHAW | don't view themas a
18 conpetitor. To be a competitor, they would have to
19 be trying to serve sone of our custoners, sonme of
20 CenturyTel's custoners. They're not. CenturyTe
21 serves mom and pop | SPs, who have nmodem banks in our
22 | ocal areas, in Forks, in Ritzville, in Raynond,
23 wherever. That's not who Level 3 wants to serve
24 They want to serve AOL or MSN, who has their npdem

25 banks in Seattle and Denver and Chi cago and Dal | as.



0284

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAIl R\OMAN SHOWALTER:  But isn't that
difficult to define conpetitors on that basis?
assunme CenturyTel could, if it wanted, serve the ACL
nodem bank in Seattle, and | assume Level 3 could, if
it wanted, serve the nom and pop nodemin
CenturyTel's territory.

MR, SIMSHAW | f they want to serve the nom
and pop nmodem bank in CenturyTel's Forks exchange,
that would be great. W' d be very happy to do a 252.

CHAl R\OMAN SHOWALTER: | nean, do we need
to be -- wouldn't it be very difficult to make a
distinction along that basis? You' d have to --
mechani cal ly or adm nistratively, how would you go
about making this determ nation of just what kind of
| SPs Level 3 or sonebody simlar was serving?

MR. SI MSHAW  Your Honor, | would submit
it's the same as the traditional distinction this
Conmi ssion has drawn for a long time on traffic. And
that is, what custoner is calling what other custoner
and where are they and is it within the |Iocal calling
area or is it not within the local calling area
It's as easy to Forks-to-Forks versus
Forks-to-Seattle.

CHAl RMOMAN SHOWALTER: Wl |, a different

kind of easy is a seven-digit nunber or, you know, a
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| ocal call versus a 1-800 or other kind of nunber.

MR, SI MSHAW Admittedly, virtual NXX is
new and it conplicates everything, because it tries
to trick the network into thinking Forks and Seattle
are right next to each other or they' re the same
pl ace. And those are the kind of issues -- | adnit
they are very troubl esone issues. Those are the type
of issues that are teed up in your virtual NXX
generic inquiry. And there are some hard deci sions
to be nmade on that. Maybe it does nmake a difference.
I think you're going to see us submit that it really
doesn't.

You can't turn a cross-country call into a
| ocal call just by playing with the nunbers. That's
our position. Ohers feel differently, and you'l
hear fromthemin that docket.

We asked Level 3 at the hearing whether
they woul d assign any Forks numbers to a customer in
Denver, and they said they mght. | nean, so you
really reach the point of | guess everything' s al
one giant local calling area, as the Vernont
Commi ssi on specul ated. And what does that do to the
whol e access charge regine and the reliance that this
Commi ssi on and others place on the recovery of

network costs from access charges, because
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1 admttedly, the very network that Level 3 and these

2 ot her CLECs want to rely on, which is the CenturyTe

3 | oops, the CenturyTel switch in Forks, for instance,
4 is supported in large part by access charges.
5 Now, that's fine, if, in the long run, this

6 Commi ssion or the FCC or whoever decides access

7 charges aren't the right way to recover the costs of
8 that network. |It's got to be done in a very

9 del i berate and studi ed manner and it's got to be

10 replaced with sone other form of cost recovery, not
11 just free-ride bill and keep. That won't do it.

12 CHAl RWNOVAN SHOWALTER:  Wel |, one of the
13 issues | think this case raises is what shoul d adapt
14 to what? That is, do we have a conpensati on schene

15 that's a given and so we fit new arrangenents into

16 it, or do you have to accept new technol ogy for what
17 it is and adapt conpensation arrangenents to those
18 new t echnol ogi cal arrangenents? |[|'mnot sure either

19 one is a given, but the one that's inevitable is
20 t echnol ogi cal changes, and the one that can be

21 changed administratively, | think nore easily,

22 somewhat easily, are the conpensation arrangenents.
23 MR SI MSHAW Ri ght, and but we would

24 subm t, Your Honor, that today, it has al ways been

25 the case that Forks to Seattle, those calls are not
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|l ocal, they're not conpleted within the local calling
area, they're interexchanged, they've al ways been
subj ect to access charges. So it's Level 3 who's
trying to -- and you know, we haven't determn ned
whet her things should change, but it is Level 3 who
is trying to change them

CHAI RWOVAN SHOWALTER:  Yes, but if you

| ook, for exanple, at wireless, there's a different

definition of what is a non-special charge call, and
we can be certain that the technology will neke al
of that possible. It's just that maybe the

regul atory conpensation schene needs to catch up with
it.

MR, SIMSHAW And | think that's one of the
pur poses of your generic docket, is to exam ne where
has technol ogy brought us. How has it changed the
underlying thinking that had created the existing
conmpensati on nmechani sms. That's a fair endeavor.

I think the one other point that |I did want
to respond to was M. Romano quoted the Qwest FCC 271
proceedi ng deci si on as sonehow supporting this
Conmmi ssion's assertion of jurisdiction over this
proposal. And we disagree. |In fact, |'ve attached
the cited provision of that Qwest 271 order, | think

it's Paragraph 325, in the package that |'ve
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distributed to the Comm ssioners.

And if you'd bear with ne one nmonent, I'd
like to refer specifically to sone |anguage in that
paragraph. |'ve included the entire paragraph 325,
because Level 3 only quoted a portion of it in their
pl eadi ng.

First of all, a cooment. | don't see any
reference to 251(a) in that paragraph or in that
order. What | do see in that paragraph is | do see
some -- even the FCC expressing sone confusion over
its own | SP Remand Order, its own rules, how they
affect all of this.

But | would like to direct the Commi ssion's
attention to the second to the |last sentence in
Par agr aph 325, where they say, quote, W note that
Level 3 may raise these issues in another conm ssion
proceedi ng, such as the intercarrier conpensation
NPRM whi ch woul d provide a nore appropriate forum
for Level 3's concerns.

And we woul d subnmit to the Conmi ssion that
that's pretty consistent, | think, with CenturyTel's
position here, in that these are sonme conpl ex issues,
and they really need to be reviewed in a generic
docket that takes into account, as Your Honor

nmenti oned, technol ogi cal advances, anobng ot her
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1 t hi ngs.

2 CHAl RMOVAN SHOWALTER:  Wel |, and just on
3 that point, I'mnot saying there's not benefit to

4 nore parties and viewpoints, but why haven't -- why
5 isn't it the case that the parties here haven't

6 brought to bear in front of us what we need to know
7 in order to nmake this determ nation, assuming it's

8 validly in front of us?

9 MR, SI MSHAW Well, we had a very

10 interesting hearing and | think a very good record
11 devel oped from very know edgeabl e w tnesses. |

12 assunme nost, if not all of that, will be brought into
13 the generic proceeding, as well as you point out the
14 vi ewpoi nts of others who may agree with sone of that,
15 may di sagree with sone of that, may have different

16 perspectives. Level 3's not the only one out there
17 trying to use virtual NXX, and it's not used

18 exclusively for ISP-bound traffic.

19 COWM SSI ONER HEMSTAD: Wl |, so

20 under stand your position, your position first is we
21 don't have jurisdiction to address it at all, but

22 that if we do have jurisdiction or if we assert

23 jurisdiction, we should still decide the matter how?
24 Or is your position essentially that we don't have

25 jurisdiction?
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MR SIMSHAW It's not that you don't have
jurisdiction at all; it's that you don't have
jurisdiction to deal with this in a 252 proceedi ng.

I think you have plenty of jurisdiction to assert in
the virtual NXX docket. You assert jurisdiction
dai |y when you determ ne |local calling areas, when
you enforce intrastate access charges. A lot of the
underlying regul atory paradigmthat we start with,
you' re exercising every day. And the purpose of the
generic docket is to reexam ne those and see if they
need to be tweaked.

COW SSI ONER HEMSTAD: | want to come back
to the point that the Chair raised. Wuld you state
again where the parties will be left if we agree with
your position?

MR, SIMSHAW Well, | don't want to speak
for Level 3. But, again, | think if they have a need
to utilize CenturyTel facilities in order to allow
CenturyTel custoners to call their customer in
Seattle, for exanple, there are many ways to get at
that. We will connect with them for that purpose

COWM SSI ONER HEMSTAD:  Ckay. They will
sinply cone to you as a custoner and ask your
service?

MR, SIMSHAW As any -- well, no, as a
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1 carrier.

2 COW SSI ONER HEMSTAD: As a carrier, excuse
3 nme.
4 MR. SI MSHAW As any other carrier serving

5 Seattle custonmers would cone to us and say, Look, we
6 need people to be able to call from Forks from

7 Seattle. And they could do that, as | say, they

8 could order up access out of the tariff. | think

9 we'd even entertain if they wanted to cone to us,

10 li ke Qvest would, and say, you know, we got a

11 customer in Seattle who wants a Forks number. Let's
12 provi de himsonme joint FX. You provide the open end
13 and we' Il provide the closed end, and we'll sonmehow
14 share the revenue, in recognition that we're both

15 providing the facilities to provide that service.

16 Those avenues are avail abl e.

17 CHAI RWOVAN SHOWALTER: Okay. | think your

18 time is up.

19 MR. SI MSHAW  Oh.
20 CHAI RWOVAN SHOWALTER: Are you done?
21 MR. SI MSHAW The only other -- rea

22 qui ckly, your order says that the FCC | SP Remand
23 Order preenpted only the arbitration of conpensation
24 for 1S -- for this traffic, for I SP-bound traffic.

25 And we would submt that the arbitration decision, in
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spite of that, went ahead and arbitrated it. You've
got one party saying it should be bill and keep, you
have another party saying it should be access
charges. The Arbitrator ruled for the first party.
He arbitrated the question, in spite of this

Conmi ssion's language in its Third Suppl enental Order
that said the FCC did preenpt that one area, which is
the arbitration of the conpensation for |SP-bound
traffic. Wth that, | would concl ude.

CHAl RMOVAN SHOWALTER: All right. You have
some rebuttal tinme. And | hope that you can cover --
there are three things | picked up that | hope you
can respond to. One is to either distinguish or
refute the Col orado decision and distinguish or
refute the court of appeals decision, and then al so
maybe answer the question if we find that this is not
the appropriate forumfor arbitrating this issue,
where does that | eave the parties? You could answer
the sane question we asked.

MR. ROMANO Those are three of the four
points | actually did want to raise on rebuttal, so
t hank you.

First, with respect to the Col orado case,
several -- several points there. One, we think, just

quite sinply, Colorado holds contrary to the plain
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| anguage of the statute. |f one goes back into 252
and parses it, we don't think that one arrives at the
result that Col orado did.

Two -- and there are other comm ssions who
have held contrary to Col orado. Colorado was the
first comm ssion we know of to hold this way.

Two, Col orado never had an evidentiary
proceedi ng, so there was no opportunity to show why
our service was functionally equivalent to |oca
services offered by CenturyTel and why it m ght be
entitled to interconnection accordingly. 1In fact,
woul d submit that Col orado, quite frankly, contrary
to how nost notions to dismiss are handl ed, viewed
the facts in the Iight nost favorable to the noving
party, rather than the nonnoving party.

CHAl RMOMAN SHOWALTER: Was t he Col orado
case before or after sone of the other state
conmi ssions that went your way?

MR. ROMANO  After.

CHAl RWOVAN SHOWALTER: After.

MR. ROVANG: After.

CHAI RWOVAN SHOWALTER:  Thank you.

MR, ROMANO Wth respect to the other
court opinion that M. Sinshaw presented, a couple of

points in rebuttal. First of all, that was not an
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arbitration case. That was a dispute between an |ILEC
and an interexchange carrier brought in a conplaint
proceeding, it would appear, before the Federa
Conmuni cati ons Commi ssi on

Second, the sections of the 252, to which
the court refers in discussing the difference between
251 and 252, are sections that -- the sections are
252(d) (1) and 252(d)(2). Both of those deal with
pricing obligations under 251(c), which are not at
i ssue here.

Third, | don't believe that this -- third,
I would note that this decision -- there really isn't
a change in law. | don't know if | nade this clear
but this decision just upholds an FCC deci sion that
was in place at the tinme the Conmi ssion rendered its
Third Supplenental Order. So this is not as if it's
a novel developnent; this is just restating an FCC
position already adopted prior to this -- prior to
this.

In terns of where we're left, if the
Conmi ssion says we're just going to go to the
generic, | don't know | don't know. | nean, we've
been trying to get into the CenturyTel serving area,
CenturyTel of Washington serving area for a year, and

we're not there yet. And if this is left in |linbo,
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1 "' mnot sure where we go next.

2 I would note that the agreenent in question
3 contai ns a change of |aw provision. The Conm ssion

4 can arbitrate this dispute, resolve the questions

5 presented, and then, if the generic proceedi ng, based
6 upon the input of all the good and know edgeabl e

7 parties who are involved, requires reaching a

8 different result, | believe the ternms of the
9 i nt erconnecti on agreenent require, quote,
10 automatically supersede, unquote -- that the decision

11 woul d automatically supersede conflicting provisions
12 of the existing interconnection agreenent.

13 As a result, | don't think the Comm ssion

14 needs to hold off. It can just note that the

15 parties, pursuant to the change in |aw clause, would
16 nove to whatever the generic docket outcone is.

17 CHAl RAOMAN SHOWALTER: Can | ask a

18 question?

19 MR. ROMANO:  Sure.

20 CHAl RMOMAN SHOWALTER: |If we do have -- if
21 this is an appropriate forum if the arbitration is

22 appropriate to address this issue, are you then

23 entitled to resolution of the issue in the

24 arbitration? Do we need to give an answer or could

25 we say we don't want to give an answer, we'll tel
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you | ater.

MR, ROMANO: | always hate to say a state
conmi ssion shall or should or nust, but | think 252
does require a determ nation by the state comm ssion
in request to a petition for arbitration. | don't
have all of the relevant |anguage in front of nme, but
| believe there's that reference.

So if you don't give a result, I'm--
again, | think we're in a legal gray area

And then, one final point. M. Sinmshaw
used sone -- |'d say pejorative terns, like trick the
network. And he also used the phrase a couple tines
al ways been subject to access. That's sinply not
true.

There are interexchange calls today
exchanged between M. Sinshaw s conpany and ot her
carriers and on M. Simshaw s own network that are
not treated as toll. Those are foreign exchange
services and FX-like services discussed in the record
bel ow, such as whol esal e dial and several services
of fered by Verizon that are not subject to
originating access charges today. It would be
di scrimnatory to i npose those charges on Level 3.

Shoul d the Commi ssion determine in the

generic proceeding that a different conpensation
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structure should apply to all such services, Level 3
woul d abide by that. But, for the time being, we
would view it as a barrier to entry to require us to
pay one thing while other carriers providing simlar
or functionally identical services are subject to a
di fferent conpensation. Thank you.

CHAI RWOVAN SHOWALTER:  Thank you very much.
Thank you for your arguments. Interesting and
illumnating.

MR, ROMANO:  Thank you, thank you.

CHAl RWOVAN SHOWALTER: If there is a
deadline on this case, and | believe there is, we
will nmeet it.

MR, ROMANO  Thank you.

MR. SI MSHAW  Thank you.

CHAl RANOVAN SHOWALTER:  We' || be off the
record.

(Proceedi ngs adjourned at 11:06 a.m)



