Comments on Discussion Draft of Rulemaking to Implement Greenhouse Gases Emissions Performance Standard – RCW 80.80.060, Docket UE-080111

NW Energy Coalition

March 31, 2008

The NW Energy Coalition (NW Energy) respectfully submits these comments to WA Utilities Transportation Commission (the commission) on Discussion Draft—Docket UE-080111 (February 8, 2008).

We are pleased to see that the rules are very straightforward and neatly follow Engrossed Senate Substitute bill 6001, Chapter 307, Laws of 2007, with the title Climate Change - Mitigating Impact that became effective July 22, 2007.

Below we will present comments and concerns that we have on the draft.

1.  New Section (2) of WAC 480-100-XXX

This section states, “An electrical company may apply for determination by the commission of whether an electric generation resource it proposes to acquire as a long-term financial commitment complies with the greenhouse gases emissions performance standard…”

The NW Energy Coalition recommends that “may” be changed to or “will” or “shall”, to ensure obligation of the rule.  The language of ESSB 6001 clearly states that the commission “shall” enforce the requirements of this chapter.  The Farlex legal dictionary says that “may” is “ a choice to act or not, or a promise of a possibility, as distinguished from "shall" which makes it imperative.”
2.  Definition of baseload-electric generation

This legislation was clearly intended to apply the emissions performance standard to long-term contracts signed by Washington electric utilities, whether those contracts are for generation located in Washington state or outside Washington state. To ensure clarity on this issue, we recommend these rules add a definition of the term “local jurisdiction” as it is used in the definition of “power plant.”

The definition of “power plant” used in Discussion Draft- Docket UE-080111, may be misleading.  The definition includes the term “local jurisdiction”.  The term “local jurisdiction” is referenced in RCW 80.80.010(17) in the definition of “power plant”, i.e., “a facility for the generation of electricity that is permitted as a single plant by the energy facility site evaluation council or a local jurisdiction.” That term is not defined separately, however, nor is it used elsewhere in RCW 80.80. For clarity, we recommend defining local jurisdiction in these rules as “any entity in Washington state in addition to the energy facility site evaluation council that has authority for permitting electric generation facilities, and any entity located in another state, region, or province with authority for permitting electric generation facilities.”

Interpretation of the term “local jurisdiction” is critical to the application and effect of the emissions performance standard. The emissions performance standard established in RCW 80.80.040(1) applies to long-term financial commitments for baseload electric generation. RCW 80.80.010(4) defines "baseload electric generation" as “electric generation from a power plant that is designed and intended to provide electricity at an annualized plant capacity factor of at least sixty percent.” (emph. added) RCW 80.80.010(17) then defines a "power plant" as “a facility for the generation of electricity that is permitted as a single plant by the energy facility site evaluation council or a local jurisdiction.” (emph. added) 

Some parties may argue that local jurisdiction refers solely to entities within Washington state that have authority for permitting electric generation facilities. The effect of that interpretation would be to limit application of the emissions performance standard to utility long-term contracts with in-state electricity providers, thus violating the meaning and intent of this statute.
Because the term “local jurisdiction” on its own is ambiguous, we must look to the the intent of the Legislature and the substance of the law in interpreting its meaning.    See Kokoszka v. Belford, 417 U.S. 642, 650 (1974) (“[when ‘interpreting a statute, the court will not look merely to a particular clause in which general words may be used, but will take in connection with it the whole statute (or statutes on the same subject) and the objects and policy of the law, as indicated by its various provisions, and give to it such a construction as will carry into execution the will of the Legislature.’” ). RCW 80.80.005 clearly lays out the interest of the Legislature in reducing greenhouse gas emissions and addressing the global problem of climate change. The Legislature finds “there is a need … to take sufficient actions so that Washington meets its responsibility to contribute to the global actions needed to reduce the impacts and the pace of global warming.” (RCW 80.80.005(1)(f). It would be nonsensical to assume that the Legislature intended simply to push polluting power outside the state while allowing in-state utilities to continue to rely upon it. The goal of the law is to reduce greenhouse gas emissions, not outsource them.

Further, the Legislature finds that “It is vital to ensure all electric utilities internalize the significant and under-recognized cost of emissions and to reduce Washington consumers' exposure to costs associated with future regulation of these emissions, which is consistent with the objectives of integrated resource planning by electric utilities under chapter 19.280 RCW” (RCW 80.80.005(4)(b). Application of the emissions performance standard solely to in-state power plants would not be in line with this goal. Creating a perverse incentive for Washington utilities to purchase power from out-of-state would not only be contrary to the goal of reducing greenhouse gas emissions, but also would be contrary to the goal of protecting Washington electricity consumers from higher costs, including those associated with future carbon emissions. 
Another important purpose of the statute is to advance Washington’s role a leader in developing technology to combat climate change.  See RCW 80.80.005(1)(g) (legislature finding that “[a]ctions to reduce greenhouse gases emissions will spur technology development and increase efficiency, thus resulting in benefits to Washington’s economy and businesses”).  Allowing utilities to get around the overall technology-forcing intent of the statute, and the emissions performance standard specifically, simply by purchasing polluting power from plants outside the state violates this critical aspect of the law.  
The substantive provisions in RCW 80.80 also underscore the clear application of the emissions performance standard to all new long-term financial commitments of Washington utilities, regardless of whether those are within-state or out-of-state generators. RCW 80.80.040 (2) says "All baseload electric generation facilities in operation as of June 30, 2008, are deemed to be in compliance with the greenhouse gases emissions performance standard established under this section until the facilities are the subject of long-term financial commitments. All baseload electric generation that commences operation after June 30, 2008, and is located in Washington, must comply with the greenhouse gases emissions performance standard established in subsection (1) of this section." The first part of this provision refers to all baseload electric generation facilities, while the second part refers to those baseload electric generation facilities that are located in Washington. If the term baseload electric generation was intended to apply only to in-state facilities, there would have been no need for the qualifier in part 2 of this provision that specifies facilities located in Washington. 

The absence of any parallel specific limitation in the sections of the statute governing power contracting is significant.  See, e.g., RCW 80.80.060 and 80.80.070.  The Courts have long presumed that where the legislature has explicitly limited the reach of a statute in one provision of a statute, the exclusion of that limitation in another provision is meaningful.  Indeed, the non-parallel structure of these sections makes perfect sense.  The law contains two primary mechanisms for reducing greenhouse gas emissions from power use in Washington.  The first governs pollution caused by energy supply at the source – requiring new power plants to meet the emissions performance standard.  The second mechanism targets pollution on the demand side – eliminating the ability of utilities to purchase power from facilities that do not meet this standard.  The “supply-side” independent duty for new power facilities to comply with the emissions performance standard can apply only to those facilities permitted by (i.e., subject to the jurisdiction of) Washington governments.  Washington has no direct jurisdiction to prohibit construction a new power plant in Oregon that would violate the emissions performance standard.  On the other hand, Washington does have the authority to direct how and from what sources utilities that operate in the state fill their demand for power.  Thus, RCW 80.80.040(2) correctly recognizes that the requirement that new generation facilities meet the emissions performance standard applies only to in-state power plants, but RCW 80.80.060 and .070 properly do not recognize the same limitation on power purchases.  

Similarly, RCW 80.80.040 (3) deems compliant all renewable resources, regardless of where they are located, while RCW 80.80.040 (4) deems compliant only those cogeneration facilities located in Washington.  Again, specific reference to Washington state facilities is purposefully used.  The emissions performance standard also applies to contracts with the Bonneville Power Administration, as no provision was included to deem "Bonneville Power Administration resources" compliant with the law.

We can also look to formal comments made by legislators during deliberations prior to bill passage. Generally courts will provide the most weight to legislator statements made on the floor of the Senate or House during debate, particularly those made by the chair of the committee that brought the bill to the floor. 
 On April 17, 2007, during the Senate Floor Debate regarding concurrence on ESSB 6001, Erik Poulsen, Chair, Water, Environment and Telecommunications committee stated:

 “I would just like to add my support for this legislation… This is a big step forward at closing the door on pulverized coal, not just here in Washington state but throughout the west. Under this bill, this bill will help ensure that no new pulverized coal plants are built in Washington and also that our utilities stop buying pulverized coal from out of state.”
 

In testimony to the House Technology, Energy and Communications committee during the March 27, 2007 public hearing on ESSB 6001, Rep. Morris, committee Chair, acknowledged that Sen. Pridemore's intent is important here given his role as prime sponsor of ESSB 6001 when asking him specifically about the reach of the bill.  (“You are the prime sponsor of the bill, Your desire is probably what’s most important to me right now and since it’s your intent here”).  Senator Pridemore responded, “The goal has to be consumed [energy]; it is not our intent to simply drive all energy production out of the state and then import dirty energy from other states.”
 Rep. Morris led the efforts to develop the striker to ESSB 6001, ultimately passed by the House on April 12, 2007.

Finally, it is informative to examine reports in the media regarding the effect of the proposed legislation. 

· On February 8, 2007, the Seattle Times printed, "State leaders launch attack on warming" by Warren Cornwall and Ralph Thomas
. Included in that article is the following paragraph: "Poulsen said he will introduce legislation effectively barring Washington utilities from building new coal-fired power plants or from signing new long-term contracts for coal power, thereby preventing them from buying dirtier power from out-of-state power plants. That could mean higher rates for some power customers, as utilities are steered away from the cheap coal." (emph. added) This article appeared the day after a press conference held in Olympia to announce Gov. Gregoire's executive order 07-02 and the legislation to be introduced in the Senate that became ESSB 6001.

· On April 18, 2007, the Olympian printed, “Legislature passes bill targeting climate change” by Rachel La Corte, The Associated Press
.  The article states, “Under the measure, any new coal-fired plant would have to be able to inject into the ground any emissions of greenhouse gases – primarily carbon dioxide – in excess of 1,100 pounds of gas per megawatt hour. And utilities would be prevented from entering into contracts with plants in other states that don’t meet the same cap.”

In summary, the intent of the Legislature is clear that the emissions performance standard applies to long-term contracts signed by Washington electric utilities, whether those contracts are for generation located in Washington state or outside Washington state. To ensure clarity on this issue, we recommend these rules define the scope of the term “local jurisdiction” as it is used in the definition of “power plant.”

We hope that the commission finds the following comments to be helpful when deciding on the final language.  Please let me know if you have any questions or need clarification.  Thank you.

Sincerely,

Carrie Dolwick, Policy Associate

NW Energy Coalition

811 1st Avenue, Suite #305

Seattle, WA

98104

� Neither Black’s Law Dictionary nor the Merriam-Webster Dictionary precisely define “local jurisdiction.” The term “jurisdiction” is commonly defined as the territory within which power or authority can be exercised (see for example Merriam Webster Dictionary; Wordnet.princeton.edu). “Local” is commonly defined as being characteristic of a particular place or a limited district (see for example Merriam Webster Dictionary).


� “Remarks of the chairman of the committee in charge of the bill or reports of the committee itself may be resorted to in the search for ’legislative intent. . . .’””  State v. Leek,  26 Wash.App. 651, 657-658, 614 P.2d 209,213 (Wash.App. 1980).








� � HYPERLINK "http://www.tvw.org/media/mediaplayer.cfm?EvId=2007040115B" ��http://www.tvw.org/media/mediaplayer.cfm?EvId=2007040115B�, commencing at appx. 1:03:27 of the recording,


� � HYPERLINK "http://198.239.32.186/200703/2007031183.mp3" \t "_blank" ��http://198.239.32.186/200703/2007031183.mp3�, commencing at about minute 18:00 of this recording.


� � HYPERLINK "http://archives.seattletimes.nwsource.com/cgi-bin/texis.cgi/web/vortex/display?slug=warming08m0&date=20070208&query=poulsen" ��http://archives.seattletimes.nwsource.com/cgi-bin/texis.cgi/web/vortex/display?slug=warming08m0&date=20070208&query=poulsen�


� � HYPERLINK "http://www.theolympian.com/239/story/83866.html" ��http://www.theolympian.com/239/story/83866.html�
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