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Pursuant to WAC 480-07-380(1), Northwest Telephone, Inc. (“NTI”), provides the following opposition to the Motion of Qwest Corporation (“Qwest”) to dismiss NTI’s Complaint for Payment of Interconnection Facilities (“Complaint”).  The Commission has jurisdiction over the subject matter of the Complaint and should deny the Motion.
DISCUSSION
1. NTI’s Complaint seeks a Commission order requiring Qwest to pay its proportional share of the facilities the parties use to exchange traffic pursuant to section 251(b)(5) of the Telecommunications Act of 1996 (“Act”).  Federal Communications Commission (“FCC”) rules implementing that section require Qwest to “establish reciprocal compensation arrangements for transport and termination of local telecommunications traffic.”
  In other words, Qwest is responsible for compensating NTI for the costs NTI incurs to receive and complete calls from Qwest’s customers, and vice versa.  More specifically in the context of interconnection facilities, “[t]he rate of a carrier providing transmission facilities dedicated to the transmission of traffic between two carriers’ networks shall recover only the costs of the proportion of that trunk capacity used by an interconnecting carrier to send traffic that will terminate on the providing carrier’s network.”
  Qwest, therefore, must pay the costs of the facilities that Qwest uses to send calls rated as “local” calls to NTI, and vice versa.

2. Qwest has moved to dismiss NTI’s Complaint claiming that “the Commission is without jurisdiction to order the vast majority of relief requested by NTI” because “the Commission has already ruled, consistent with FCC requirements, that it does not have jurisdiction to order such cost allocation on tariffed interstate circuits.”
  Qwest, however, ignores the factual circumstances of this case, as well as subsequent legal developments.  Qwest effectively has compelled NTI to use Qwest’s special access service for “local” interconnection, and a recent Minnesota federal District Court decision concluded that Qwest’s obligations to pay a proportional share of interconnection facilities includes facilities obtained out of Qwest’s federal tariff.  The Commission thus has ample jurisdiction to address NTI’s Complaint.
A.
Qwest Is Evading Its Obligation to Pay for Interconnection Facilities by Requiring NTI to Use Special Access Services.
3. The Commission has yet to consider factual circumstances comparable to those posed by NTI’s Complaint.  NTI ordered special access services from Qwest to exchange section 251(b)(5) traffic because Qwest refused to provide those facilities any other way.  NTI provides local service to Internet Service Providers (“ISPs”) in several local calling areas using a single switch.  Qwest has taken the position that this results in NTI providing “virtual NXX” or “VNXX” service and that “VNXX” ISP-bound traffic may not be routed over local interconnection service (“LIS”) trunks.  NTI cannot provide service to its customers without interconnection with Qwest.  Accordingly, NTI ordered the necessary facilities as special access services because NTI had no viable alternative.  
4. One of the issues presented in this case, therefore, is whether Qwest may avoid its obligation to pay for its proportional share of interconnection facilities by requiring NTI to obtain those facilities as special access services.  The AT&T arbitration that Qwest cites in its Motion presented no such issue.  In its decision in that arbitration, however, the Commission approved the Arbitrator’s determination that “ISP-bound traffic should be included in relative use calculations.”
  The Arbitrator further “conclude[d] that AT&T should be entitled to take advantage of the same exceptions to the typical relationship between NPA-NXX and a single local calling area as Qwest takes advantage of in offering [foreign exchange] and Internet access numbers.”
  This conclusion is fully consistent with a Commission decision in an earlier arbitration that “ISP-bound calls enabled by virtual NXX should be treated the same as other ISP-bound calls for purposes of determining intercarrier compensation requirements consistent with the FCC’s ISP Order on Remand.”
  
5. The Commission unambiguously has found that all locally-dialed ISP-bound traffic should be treated the same and that ISP-bound traffic is included when determining each carrier’s respective responsibility for the costs of interconnection facilities.  Qwest, therefore, is violating federal law and its interconnection agreement with NTI by refusing to provide LIS facilities for the exchange of all locally dialed traffic, including “VNXX” ISP-bound traffic.  NTI attempted to mitigate the harm resulting from Qwest’s unlawful conduct by obtaining the necessary facilities as Qwest special access services.  NTI, however, is no longer willing to pay the entire cost of facilities used to exchange section 251(b)(5) traffic – particularly when NTI is compelled to pay Qwest’s special access rates, rather than the cost-based rates established by the Commission, to obtain those facilities.
6. NTI, therefore, seeks compensation for the portion of the interconnection facilities that Qwest uses to deliver locally-dialed traffic to NTI.  The Commission unquestionably has jurisdiction to conclude that Qwest has unlawfully refused to provide LIS facilities; that the facilities Qwest has provided should be considered to be LIS facilities, rather than special access services, that should have been priced at the rates specified in the parties’ interconnection agreement; and that those rates are subject to applicable cost sharing.  Accordingly, Qwest has failed to demonstrate that the Complaint fails to state a claim on which the Commission can grant relief, and the Commission should deny Qwest’s Motion.
B.
The Commission Has Jurisdiction to Require Cost Sharing of Interconnection Facilities NTI Provides, Including Facilities NTI Obtains From Qwest as Special Access Services.
7. The Commission has jurisdiction over the subject matter of NTI’s Complaint even if the Commission ultimately were to conclude that Qwest was somehow authorized to provide NTI with interconnection facilities used to exchange section 251(b)(5) traffic out of Qwest’s federal tariff.  Contrary to Qwest’s assertions, NTI’s request for compensation for the portion of those facilities that Qwest uses is not governed by Qwest’s federal tariff.  
8. There are two separate transactions involved when NTI uses Qwest’s special access services or private lines to exchange section 251(b)(5) traffic.  In the first transaction, NTI leases a private line from Qwest, and NTI has not challenged or sought to modify the rates, terms, and conditions in Qwest’s federal tariff applicable to that transaction.  In the second transaction, however, NTI is subleasing a portion of the private line circuit to Qwest for Qwest to use to deliver section 251(b)(5) traffic to NTI.  Qwest’s federal tariff does not apply to this second transaction.  The Act, FCC rules and the rates, terms, and conditions in the parties’ interconnection agreement apply, just as they apply to any other facility that Qwest and NTI use to exchange section 251(b)(5) traffic. 
9. These transactions do not result in “apportionment” of the charges for a private line if the facility is also used to exchange local traffic.  If NTI must use a Qwest private line to deliver its locally-dialed calls to Qwest, NTI pays the tariff private line rate to use the facility for that purpose.  Indeed, NTI pays Qwest the full tariff private line rate for the portion of the circuit that Qwest uses to deliver section 251(b)(5) to NTI.  NTI turns around and, in a separate transaction, charges Qwest for that use pursuant to the rates, terms, and conditions for interconnection facilities in the interconnection agreement.  By way of analogy, NTI is leasing a house from Qwest, but once NTI takes possession of the house, NTI is renting some of the rooms to Qwest under an entirely separate agreement.  There is no “apportionment” of Qwest’s tariff rates.  

10. The federal District Court in Minnesota recently agreed.  That court upheld a Minnesota Public Utilities Commission order requiring Qwest to pay its share of the costs of  interconnection facilities provided by AT&T through its lease of Qwest special access services:
Once AT&T has leased the private line in accordance with the tariff terms, the line belongs to AT&T and the transaction is complete.  The federal tariff rules do not dictate what AT&T does with the line after it is leased from Qwest.  The dispute here concerns the terms under which Qwest may use a private line leased by AT&T.  Hence, the tariff terms no longer apply.  Instead, such conduct is controlled by the FCC’s cost-sharing rules.

11. NTI understands that the Commission reached a different conclusion in the arbitration between AT&T and Qwest in Washington, but that does not preclude the Commission from revisiting this issue.  Indeed, the Commission has revised decisions it has made in the past based on the evolving nature of federal law and the Commission’s experience with local exchange competition.
  The Commission should re-examine this issue and should conclude that federal law requires Qwest to pay for its proportional share of all facilities used to exchange section 251(b)(5) traffic, including facilities that NTI obtains as special access services from Qwest’s tariff.  
CONCLUSION
12. The Commission has jurisdiction over the subject matter of NTI’s Complaint and has full authority to award the relief that NTI has requested.  The Commission, therefore, should deny Qwest’s Motion to dismiss the Complaint.

DATED this 6th day of October, 2005.
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� 47 C.F.R. § 51.703.  The FCC has clarified that “section 251(b)(5)” should be substituted for “local” in this context.  In re Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket Nos. 96-98 & 99-68, FCC 01-131, Order on Remand and Report and Order ¶  46 (rel. April 27, 2001).


� 47 C.F.R. § 51.709(b).  


� Qwest Motion ¶ 2.


� In re Petition for Arbitration of AT&T with Qwest, Docket No. UT-0333035, Order No. 4, Arbitrator’s Report ¶ 42 (Dec. 1, 2003).


� Id. ¶ 36.


� In re Petition for Arbitration of an Interconnection Agreement Between Level 3 Communications, LLC, and CenturyTel of Washington, Inc., Docket No. UT-023043, Seventh Supplemental Order: Affirming Arbitrator’s Report and Decision ¶ 35 (Feb. 28, 2003).


� Qwest v. Minnesota Public Utils. Comm’n, Civil No. 04-1164 (JRT/SRN), Memorandum Opinion and Order Denying Plaintiff’s Motion for Summary Judgment at 8-9 (March 31, 2005) (citation omitted) (attached to this Brief as Attachment 1).


� In re Arbitration Between Level 3 Communications and Qwest, Docket No. UT-023042, Fourth Supp. Order (Feb. 5, 2003) (reversing prior decision to permit Qwest to exclude ISP-bound traffic from relative use calculations).
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