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S /‘ 1 'SYNOPSIS. This is a Final Ora’erj of the Commission that aﬁirm; -Orde( 23, in part,
- ongrounds other than those stated on that order. The Commission clarifies the
- application of its operator services rules to explain that an operator services provider
(OSP), like other telecommunications. service providers, is the company that has the -
 direct busmess relationship with the consumers who use the services. The.
Commission finds that AT&T Communzcatzons of the Paczf ic Northwest Inc (A T&T),
e - was the OSP for all intrastate collect calls placed from the four correctional facilities
S at issue in this proceeding for which AT&T provided operator-assisted toll services.

. The Commission affirms the conclusion in Order 23 that AT&T was not exempt from
the definition of OSP in eﬁ'ect prior to 1999. The Commission also finds based on
undisputed facts that the automated operator services platform used at the prisons
during the relevant period did not make rate quotes. available to consumers as
required by Commission rules. Based on this finding, the Commission concludes that

- by using that platform to provide operator services, AT&T violated Commission rules
Jor each collect call for which AT&T provided operator services. The Commission

defers to the Superzor Court for any additional fact-finding and for the ultimate
disposition of the Complainants’ claims.
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NATURE OF PROCEEDING. This proceeding involves a formal complaint filed
with the'Washington Utilities and Transportation Commission (Commission) by
Sandy Judd and Tara Herivel (Complainants)' against AT&T Communications of
the Pacific Northwest, Inc. (AT&T), and T-Netix, Inc. (T—Netix) (AT&T and T-
Netix collectively réféffed to as Respondents). Complainants request that the

: Commissi_on resolve certain issues under the doctrine of primary jurisdiction and

- pursuant to the referral by the Supgridr Court.

APPEARAN CES. Chris R. Youtz, Smanm Yout”ziSpoonemdre,: Seaﬁle,
Washington, represents Complainants. Letty Friesen, AT&T Law Department,

- Austin, Texas, and Charles H. R. Peters, Schiff Hardin, LLP, Chicago, Illinois,

represent AT&T. Arthur A. Butler, ‘Aterb'Wynné: LLP, Seattle, Washington, and
- Stephanie A. Joyce, Arent Fox LLP, Washington, D.C., represent T-Netix. '

PROCEDURAL HISTORY. Order 23 summarizes the extensive history of this
procécdihg, and we adopt that summary for purpbses of thJs Order.? In brief,

~ Complainants filed a complaint in Superior Court in June 2000, alleging that they

| received collect calls from inmates in Washihgtqn State correctional facilities, that
Respondents pr()vidéd opéraf()r services to thosejéorrégitiohal facilities,® and that-
. Réspondcrits were foperratdr SéerCe providers (OSPs) * that violated RCW. 80.36.520

! Zuraya Wright filed suit, in conjunction with Ms. Judd and Ms. Herivel, against Respondents in
the Superior Court of Washington for King County (Superior Court or Court). See Ex. A=2. Ms. .
‘Wright’s claim is restricted to interstate inmate telephone-calls, and our jurisdiction extends only
to intrastate telephone calls. Accordingly, we do not address Ms. Wright’s claim. ‘

2 Order 23 97 4-23. Similarly, we adopt those portions of Order 23 that summarize the governing
law, undisputed facts, and party positions. Id. 99 25-39 and 41-88.

% Complainants originally named five telecommunications companies in their suit in Superior
‘Court.. In addition to Respondents, Complainants also filed suit against Verizon Northwest, Inc.,
f/k/a GTE Northwest, Inc. (Verizon), Qwest Corporation, f/k/a U S West Communications, Iric.
(Qwest), and CenturyTel Telephone Utilities, Inc., f/k/a CenturyTel Telephone Utilities, Inc. and’
Northwest Telecommunications, Inc., d/b/a PTI Communications, Inc. (CenturyTel). ‘The trial

* court dismissed Verizon, Qwest, and CenturyTel, and the appellate courts affirmed those
dismissals. Judd v. Am. Tel. & Tel. Co., 152 Wn.2d 195, 198, 95 P.3d 337 (2004).

*The statute and oﬁginal CommESion rule refer fo_eﬁﬁtiés that provide connections from call
aggregators to local and interexchange carriers (IXCs) as “alternate operator services companies,
‘but WAC 480-120-021 (1999) changed the term for these entities to OSP, which is the term the’
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by failing to assure rate disclosures for the collect calls Complainants received. The
Superior Court held the complaint in abeyance and referred two questions to the
Commission under the doctrine of primary jurisdiction:’

1) Whether AT&T or T-Netix were OSPs under the contracts at issue; and
2) If so, if the Commission’s regulations. were violated. s

On November 17 2004, Complamants filed a formal complamt w1th the Comm1ss1on
pursuant to the court’s referral. Complamants claim that Respondents are OSPs and
that they violated the Commrssron srule requiring that OSPs provide rate quote
1nformat10n to consumers.’ Both Respondents denled the allegatlons in the .
Complamt and ﬁled motions and amended motrons for summary determlnatron
'requestlng that the Comm1ssron find they were not OSPs durmg the perlod in questlon
and did not v1olate the Comm1ssmn s regulatxons apphcable to OSPs

On April 21, 2010, followrng extensrve proceedrngs in both the courts and the _
Comm1ssmn ‘the Administrative Law Judge issued Order 23, Imtral Order Denylng in »
| Part AT&T’s Amended Motion for Summary Determmatlon and Grantmg T-Netix’s gl)
Motion and Amended Motion for Summary Determmatron (Order 23) That Order = ./
' concludes AT&T was an OSP durmg the relevant tnne penod T—Netrx was not an '
v OSP and the Comm1s51on should schedule a prehearmg conference to. address the
' procedural steps to address the issue of whether AT&T violated Commrsswn rules.

AAT&T filed a petition for adm1mstrat1ve review of Order 23 on May 11, 2010. On

C May 21 2010 T-Netix and the Complamants ﬁled answers opposing. AT&T’s

B petltlon ‘The Complamants also filed their own petltlon for admmlstratlve review of
certain conclusmns and fmdlngs in Order 23 ’

Supenor Court uses. To mmrmrze potentlal confusxon we wrll refer to these ent1t1es as OSPs in
this Order

s Prlmary _]lll’lSdlCthIl isa doctrme that requrres issues w1th1n an agency s specral expertlse be -

- decided by the appropriate agency. E. g Tenore, v: AT &T Wireless Servs.; 136 Wn 2d 322; 345
- ..962 P2d 104 (1998) — : : o

®Ex.A-3at2.

7 See WAC 480 120- 141 (1991) and (1999) For ease of reference copies of the apphcable

‘Commission’ rules as they were in eﬂ‘ect in 1991 and in 1999 are mcluded in Appendrx Atothis _
* Order. ' _ : 7 . R

&
e
N
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On May 26, 2010, AT&T filed a reply in support of its petition and in opposition to
the Complainants’ petition, and T-Netix filed its response to the Complainants’

- petition. On June 1, 2010, Complainants filed a motion-for leave to reply to AT&T’s

response to the Complainants’ petition, and T-Netix filed a motion to stnke AT&T’s
response or in the alternative to reply to that response. AT&T filed a response to each
of these motions on June 7, 2010, and on June 8, 2010, T-Netix ﬁled a motion for
leave to-file a reply i in support of its prior motion.- , -

‘The Commission reopened the record and 1ssued Bench Requests Nos. 7- 10 to the
_ partres on October 6, 2010. The parties filed responses to those requests on October
20,2010. On October 27, 2010, AT&T and the Complalnants filed responses to other
. parties’ Bench Request responses, and T-Netix filed a motion to strike a portion of the

Complainants’ response to Bench Request No. 7. On November 3, 2010,
Complainants filed their response to T-Netix’s motion to strike, and T-Netix filed a
motion for leave to reply to Complainants’ response to other parties’ bench request
responses. On November 9, 2010, T-Netix filed a motion for leave to file é_re‘ply in

-support of its motion to strike. On November 10, 2010, AT&T filed a motion for _,

leave to reply to Complainants’ response to T-Netix’s motion to strike: Also on :
November 10, 2010, Complamants filed a response to T-Netix’s motion for leave to

filea reply in Complamants response to other partles bench request responses. On
‘ ‘November 17, 2010, Complarnants filed a response to AT&T’s motion for leave to
' reply to Compla_mants response to T—Netlx s motion to strike.

On November 30, 2010, the Comrmss1on issued Bench Requests Nos. 11-15to
AT&T and T-Netix. Those parties filed responses on December 8,2010. On ‘
December 15,2010, Complainants, AT&T, and T-Netix filed responses to these

- Bench Request responses, and AT&T filed a supplemental response to Bench Request -

No. 13. On December 20, 2010, AT&T filed a motion to file a sun"eply to the rephes

to AT&T’s résponse to Bench Request Nos. 12, and T-Netix filed motions to reply to

¢)) Complarnants’ replles to AT&T’s and. T-Netlx s Bench Request responses; (2) -
AT&T’s supplemental response to Bench Request No. 13, and (3)AT&T’s reply to

‘T-Netix’s response to Bench Request No. 14. Complamants filed thelr opposmon to

AT&T’s December 20 motlon on December 29, 2010.
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DISCUSSION

Complainants allege that they and a putative class of other consumers received
- operator-assisted collect calls between June 20, 1996, and December 31, 2000, from
- the Washington State - Reformatory (a/k/a Monroe Correctional Complex), Airway
_Heights, McNeil Island Penitentiary, and Clallam Bay state correctional facilities
(collectively Correctional Facilities) and were not given the option of hearing rate

quotes before accepting the collect calls. Complainants further allege the

_ Respondents were the OSPs for these calls and thus each is responsible for violation
-of the C.ommission’s,regulations requiring disclosure of the rates applicable to the
- calls. The Complainants make these allegations in a complaint filed with the -

Commission as a result of a referral from the Superior Court in which the Court seeks

- a.Commission response to two questions: (1) whether AT&T or T-Netix were OSPs

during the relevant time period, and (2) if so, whether they violated the Commission
regulations governi__ng OSPs. In response, we find that (1) AT&T was the OSP for the
intrastate calls placed from the Correctional Facilities for which AT&T provided the v
operator-as31sted toll service, -and (2) AT&T violated Comm1ssmn regulatlons
requmng OSPs to disclose the rates for those calls.

A 'AT&T was the OSP for the Intrastate Calls Placed from the Correctlonal
Facllltles for whlch AT&T Prov1ded the Operator-Ass1sted Toll Semce

- 1. An OSP is the Entlty w1th the Direct Business. Relatlonshlp with the
’ Consumers of Operator Services.

We first examine the hlstory and meamng of the Comm1ss1on S deﬁmtlons of
operator services” and OSPs. From 1991 to 1999, WAC 480 120 021defined an

any corporatlon, company, partnershlp, or person other than a local

- exchange compary providing a connection to mtrastate or interstate

- long-distance or to local services from locations of call aggregators B

‘The term ‘operator services™in this rule means any intrastaté = _

- telecommunications service provided to a call aggregator location that

__ includes as-a component any automatic or live assistance to a consumer .
to arrange for billing or completion, or both, of an intrastate telephone -
call through a method other than: (1) automatic completion with billing
to the telephone from which the call orlgmated or (2) completion
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through an access code use by the consurner w1th b1111ng to an account
previously established by the consumer with the carrier.®

| The Commission modified WAC 480-120- 021 in 1999 The modiﬁed rule no longer

included the exemption of local exchange carriers (LECs) from the definition of an

: OSP ‘but the remainder of the language largely remained. unchanged Both versions’

of the rule defined an OSP as an. entity “prov1d1ng a connection to intrastate or

_mterstatc long-dlstance or to local services from the locations of call aggregators,”

and defiried “operator services” as a service provided to such locatlons “that includes

~as a component any automatic or live assistance to a consumer to arrange for billing .

- - or completion, or both, of an intrastate telephone call” except through certain
| spec1ﬁed methods.

:AT&T interprets WAC 480-120-021 to establish the OSP as the company that

provided the physical “connection” to the local or long distance service used to

complete the calls.. Order 23 accepted this view of the rule and concluded that AT&T

owned the equipment used to provide that “connectlon” and thus was the OSP. We
do not adopt this interpretation of the rule.. Rather, we conclude that the OSP is the -

~entity that has the direct business rclatlonshlp with the consumer of the operator
_ services, regardless of which company owns the physical facilities used to prov1de

those servxces

3 The deﬁmtlon of “OSP” in WAC 480 120 021 is v1rtua11y 1dent1ca1 to the deﬁmtlon

of “alternate operator services company” in RCW 80.36.520. The statute defines that ,
term as “a person providing a connection to intrastate or interstate long-distance
services from places including, but not limited to, hotels, motels, hospitals, and
customer-owned pay telephones ” This language requires that an OSP be “providing
a connection” but does not specify to whom the OSP i 1s providing that connection.

Viewed in the hght of the context and intent of both the statute and the Commlssmn

rule, we interpret this language to establish that the OSP is the entlty that prov1des the
connection fo the consumers who are the- “parties to the call, particularly the called
pany who accepts and pays for the serv1ce or “connectlon” prov1ded

® WAC 480-120-021 (1991),
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The statute includes an expression of le’gislative intent, stating that “a growing

- number of companies provide; in a nonresidential setting, telecommunications

~ services necessary to long distance service without disclosing the services provided or
- the rate, charge or fee. The legrslature finds that ) prov1s1on of these services without
v disclostre to consumers is a deceptlve trade practice.

% The’ leg1slature directed the

Commission to requ1re that “any telecommunications company, operatmg as or

contractmg with an alternate operator services company, assure approprlate disclosure

to consumers of the provxsron and the rate, charge or fee of services provrded by an
alternate operator services company 1% The legislature was expressly concerned with

: compames that provide services to consumers w1thout dlsclosmg to those consumers

the services the compames are prov1d1ng and the rates those compames are chargmg

-The Comm1ss1on s rules reflect that concern. TheComrhission consistently has
defined *“operator services” as “any intrastate telecommunications service provided to

a call aggregator location that includes as a component any automatic or live

. assistance f0'a consumer to arrange for billing or completion, or both, of an intrastate -
telephone call” except under certain circumstances. A “consumer” for purposes of

- the OSP rules s “the party initiating and/or paymg fora call usmg operator

-~ services.”!? Operator services by definition are prov1ded to consumers, and to state
.the obv1ous an OSP provides operator services;>*An OSP; therefore is an entity that

provides fo consumers a connection to intrastate or interstate long.distance or to local

services from locations of call aggregators and that entlty must disclose to those same

““consumers both the serv1ee itis provrdmg and the rates charged for the serv1ce and

? RCW so 36. 510 (emphasrs added)

W RCW 80 36520 (emphas1s added) .
o WAC 480 120-021 (1991 & 1999) (emphasrs added) ,
12 WAC 480—120 -141(1)¢) (1999) The pnor version of the rule. s1rmlarly defined “consumer” as

“the party initiating and/or paying for an mterexchange or local call,” WAC 480-120- 141(3)
(1991). .

15 AT&T correctly observes “By defining * operator services’ within the definition of an OSP, the
WUTC recogmzed that, under pure common sense, an Operator Service Provzder isa provzder of
operator services.” Ex A-22HCY 13 (emphasxs in onglnal)

' SR
N

P
Y B w_?




18

19

20

21

'DOCKET UT-042022 ; PAGE 9
'ORDER 25 -

This consumer-centric approach to determinin‘g which company is responsible for
complying with our rules governing OSPs is fully consistent with the Commission’s
treatment of other telecommunications service providers. Resellers of local or long
distance services, for example, are the service providers for the consumers of that
service, even though the underlying fac1ht1es — or the entire service itself — are
physically provisionedv by another company. As the service provider, the reseller, not
the company that owns and operates the physical infrastructure used to provide the
service, has the direct business relatlonsth with its customers and is respon51b1e for
all billing of;, notifications to, and other communications w1th the end users of that

service, as well as for complying with all Commission rules governmg the provision
of those services to consumers.

We see ne reason to identify OSPs any differently The objective of the statute and

- Commission rules govermng OSPs is to ensure that consumers are aware that they are
. using operator services and know or can request. the rates they are paying for calls

using those services. As with other telecommunications services, the company that
charges, communicates with, and otherwise is identified as the service provider to the

' consumer is obhgated to make such dlsclosures

Rather than focus on  which company had the dlrect busmess relatlonshlp with the
consumers ‘of the operator services, the parties have disputed whether AT&T or T-
Netix owned or controlled the equipment or facthtles that were used to provide those

services. ‘That dispute i is largely irrelevant. A’ company is no more an OSP solely

o ~ because it owns and mamtalns some or all of the equipment used to provision
" operator; services than a - company could be considered a local exchange carrier sunply B
. because it supplies the switch used to originate and terminate telephone calls. Only

the company that has the direct business relatlonshlp with the consumers who use
operator serv1ces is an OSP. -

T-Netlx recognizes this requlrement even wh11e ﬁJlly engagmg in the debate over

j:whxch company owned the underlying fa0111t1es T-Netix’s: ‘expert witness, Robert

Rae, provided testlmony that, based on “common practice,” the term “connectlo > in

_ the Commission’s rules refers to the service prov1ded to the consumer usmg and
paying for that service:
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I think the best way I can describe it is in the general sense of the
carrier that is the — basically integrating the services of

 telecommunications, which could mean anything from purchasing
hardware, purchasmg software, procuring network connectivity and
more importantly, even if they aren’t doing any of those things, at a
hlgher order, providing the face to the customer in. branding the

- calls, branding the billing, taking the responsibility for those
elements-being pulled together to deliver service to the customer -
‘and, therefore, representing to the customer that complex process.
behind it to make sure that the customer is semced
appropnately

T-Netix contended that AT&T provided these functions for the consumers of the
operator-a551sted toll services that AT&T prov1ded and thus AT&T was the OSP:

T-Netrx supphed equipment and services to AT&T; the LECs and
AT&T provided the long-distance services of which operator servrces
were a component. As such; under this Commission’s precedent,

AT&T was reselling the services it purchased from T=Netix to its own v I
end users (call recipients), which makes AT&T and not T-Netix the =~~~ {L}
common carrier for the operator services at issue.' ' 7

Complainants also take. issue with:the“eonclusion that the OSP is the owner of the

. - equipment used to provide the service and suggest that the company responsible for

providing operator services should be considered the OSP.'® By “responsible,” the

- Complainants mean the company with a contractual obligation to the DOC to make
g roperator services available. The DOC; however, was the “customer “notthe = =
. consumer > of the operator services at:issue in this proceedmg '7 The customer does

" Ex. A 24HC at 172 lme 23 through 173 lme 10 (emphasrs added) Although the quoted

- language is in a transcript that is marked “highly confidential” in its entirety, we find no basis for

treating this language as hlghly confidential and accordmgly do not afford it such treatment.

IS Ex. T-25 1[ 25 at 15. T-Netix further notes, “In its 1998 Order adoptmg the verbal rate quote
requirement, the Commission made clear that it is the OSP serving end users and holding itself -
out to the public, rather than a carrier or other service provider whose services the OSP is
reselllng, that is responsrble for regulatory compliant [sic].” Id.,n.11.

“FEg., Complamants 1) Answer to AT&T’s Petition for Administrative Review and 2) Petmon

. for Administrative Review 19 24-40.

'” Commission rules drstlngulsh “consumers” from “customers” of operator services. The -
“customer” is “the call aggregator or pay phone service provrder i.e., the hotel motel, hospital,. ‘...~
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~ not use or purchase the operator services. The consumers do. The contractual

relationship the DOC had with AT&T and T-Netrx while potentially one indication
of which entity is the OSP, does not in itself detemune whether either Respondent
was an OSP."® The Complamants nevertheless appear to agree that the OSP i is the
company that provrdes operator servrces to the persons who use that service.

AT&T, on the other hand, adheres to its view that the facilities owner is the OSP
‘based on AT&T’s mterpretatlon of the word “connectlon” in the Commrssron rule.
AT&T S pnmary argument is that the language of the rule identifies the OSP asthe -
entrty that prov1des the connection from the call aggregator location to the local or toll
service provider, which necessarily, i in AT&T’s view, is the physical link between
those locations. As we discussed above however the proper focus is on the entlty

“providing” the connection to the consumer of the service, regardless of whlch
company supphes the physrcal facﬂrtles used to make that connection.

AT&T contends that such an mterpretatlon of the rule “results in complete amblgulty '
as to who actually is the OSP. »19 We find no such amblgulty To the contrary,
deﬁmng the OSP as the company that has the direct business relatronshrp with the
consumer is clear and unambiguous and avoids the protracted disputes over the nature
and ownershrp of the network facﬂltles used to prov1de the service that have been
11t1gated SO extenswely 1n thrs proceedmg

correctzonal faczlLty/prlson or. campus contractmg with an OSP for service.” WAC 480-120-
141(1)(c) (1999) (emphasis added); accord WAC 480-120- 141(3) (1991); see ' WAC 480- 120-021
(1991) (defining “call aggregator” as “a person who, in the ordinary course of its operatioris;
makes telephones available for intrastate. service to the public or to users of its premises; .

: mcludmg but not limited to hotels motels, hospltals campuses, and pay telephones”); accord

“WAC 480-120-021 (1999) (reV1smg the prior rule remove the phrase “for intrastate service” and
to add “for telephone calls using a provider of operator services™ after “premlses”) The

customer, in conjunction with the OSP, has certain specified obligations to the consumers who
use the telephones on the customer premises.

: » 8 AT&T correctly notes that prior to the period at issue in thlS proceeding, the Comm1ssron

"amended its deﬁnmon of an OSP to delete the provision stating that an OSP is the entity that
contracts with a call aggregator to provnde operator services to its. clientele. Ex. A-22HC 7 28.

Y Id. 916 at 12.
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AT&T nevertheless asserts that such an approach “essentially equates the OSP w1th -

the local or long-distance provider, whrch would be the common carrier for the
call. . . . Had the WUTC wanted that outcome, it would not have defmed an OSP as
the entrty prov1d1ng the connectron to local or long-drstance services. 20 That
argument, however,  ignores the deﬁnrtlon of operator servrces as “mtrastate )
telecommunications service provided to a call aggregator location that includes asa
component any automatic or live assistance to a consumer to arrange for brllmg or

‘completion, or both, of an 1ntrastate telephone call »21 The Comnnssron rules thus
expressly contemplate that the OSP and the local or toll serv1ce provrder may be one
~ and the same. Ne1ther logrc nor the Comrmssron rule precludes the same entity

from provrdmg local and long-dlstance servrces as well as the connect1on between
those services and a call aggregator locatlon

AT&T srm1larly mamtams that an OSP cannot be the company that bllls the. consumer
because the Commission “repeatedly recogmzed that the OSP may very well be
separate from the entlty that billed the call.”” AT&T claims that rule prov151ons

'requrrmg OSPs to prov1de call detail to the b1lhng company would be unnecessary

and nonsensrcal 1f the OSP were the company that blllS for the serv1ces AT&T
mlsunderstands our rules 1n thls regard

. _‘ The Commission rules recogmze that the OSP may not d1rectly brll consumers largely ,

because in 1991 when the Commission first promulgated the rule ‘the LECs billed

- their customers not just for the LECs’ services but for toll and related services that

other carriers provided to those same consumers. Even after the LECs discontinued _
billing on behalf of other carriers, some companies have contihued to use a billing
agent to bill consumers in the companies’ names, rather than undertake that . |
responsrblllty themselves The Comrmssmn rules Were desrgned to ensure that any :
OSP that used a LEC or. other blllmg agent provide sufficient detail-to enable accurate
billing.. Whether an entity bills consumers d1rectly or through another company,
however the entlty that actually charges consumers tor the servrces prov1ded is the

P9 26 (emphasis in original).

2 WAC 480-120-021 (1991) (emphasis added).

2 Indeed, as discussed below, the undrsputed record ev1dence demonstrates that the toll servrce
provxder for the colleet calls at 1ssue in thrs proceedmg was also. the OSP :

2 Ex. A-22HC 146 at 28.
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OSP, regardless of which company collects or transmits the call deta11 for billing
purposes. : '

We conclude under RCW 80.36.520 and the rules promulgated pursuant to that statute
that an OSP is the entity with the direct business relationship with the consumers who
use the operator services, not necessarily the company that owns the fac1llt1es used to

provision that service..

2. The Undlsputed Record Ev1dence Demonstrates that AT&T Was the
~OSP for the Intrastate Operator-Assnsted Toll Calls AT&T Carrled

We determme wh1ch entity is the OSP by looking at indicia of a direct business -
relatronshlp with the consumers usmg the operator services. Such indicia include
evidence that the company holds 1tse1f out to consumers as the service prov1der such
as through “provrdmg the face to the [consumer] in brandmg the calls, branding the
b1111ng, [and] takmg the responsrblhty for those elements bemg pulled together to

deliver [operator] serv1ce to that [consumer] »2

The parties in their prior submissions focused on which company owned and

-maintained the automated operator services platform rather than on the extent to’
- which AT&T or T-Netix had any direct business relatlonsth with the consumers who
- used the operator services at issue in this proceedmg Accordmgly, the Comm1ss1on :
- reopened the record and issued Bench. Requests numbers 7- 15 to obtain additional
“ evidence: The information the parties provided in response to those requests and in
reply to other parties® responses, in conjunction with evidence prev1ously admitted

into the record, prov1des sufficient undisputed facts to determine whether AT&T or
T-Netix was an OSP in conjunction with the collect calls from the Correctlonal
Facrhtles dunng the t1me pCI’lOd at 1ssue in this proceedmg

As an initial matter AT&T objects to these Bench Requests “to the extent that they 7

- are addressed to matters other than identifying which party’ actually connected the

prison collect calls received by the Complainants at issue in this proceeding to local -

or long dlstance prov1ders "2 AT&T “suggests that dev1at1ng from the express osp

% Bx. A-24HC at 173, 1mes 5.8, -

2 AT&T’s Responses to October 6,2010 Bench Requests at 2 accord AT&T’s Responses to the

- November 30, 2010 Bench Requests
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deﬁmtlon raises concerns regardlng due process, fundamental falmess pnor notice,
improper jurisdiction, and other constitutional and legal issues. n26

We overrule AT&T’s obj ections. As explained above, the Commission rejects the

- view that WAC 480-120-021 ever defined an OSP on the basis of which entity owns
or maintains the physical connection to the local or long-distance provider. The
Bench Requests address the factual issues at the heart of the appropriate inquiry

required in this proceeding, and we find no deviation from the express definition of -

~“OSP” or any legitimate legal concerns in obtaining the information: i}ve'requested
We therefore admit into the record the responses to Bench Requests Nos. 7- 15 and the

responses to those Bench Request responses

The Bench Request responses largely conﬁrm the evidence. that was preV1ously in the
record. T-Netix prov1ded copies of Complalnants bllls and those bllls demonstrate
that Verizon and Qwest billed Complamants for the operator—a551sted collect calls
those companies carried. The Verizon bills have a separate category for “Operator

Assisted Calls,” which include charges for prison-originated collect calls. The Qwest -

bills identify spemﬁc calls as “collect” from a correctronal institution. Neither
company’s blllS reﬂect a separate charge for operator services or. expressly identify -

- Verlzon or Qwest as the prov1der of operator serv1ces The appllcable Commlssmn
~ rule, however, expressly defined “operator serv1ces ' as “‘any intrastate

telecommumcatlons service prov1ded to a call aggregator location that mcludes as a

' component any automatlc or live assistance to a consumer to. arrange for billing or

completlon or. both of an mtrastate telephone call. "2 Verizon and Qwest each

(_,mcluded operator serwces as a component of its operator-assrsted toll service and
._.imposed.a single charge for tlus service.

Both Verizon and Qwest, moreoyer, acknowledged that they provided operator
services to correctional institutions when each sought (and received) a temporary
waiver of the Commission rule requiring OSPs to disclose rate information as part of

B 26 ]d

2 As we explain below we deny T-Netix’s motion to strike a portion of Complamants response

to Bench Request No. 7. We also deny the motions for surreplies to-Bench Request response

7 rephes all of which are extraneous or merely repeat the pames prior arguments and posrtlons'
B WAC 480-120-021 (1991 & 1999) (emphasxs added)

‘«wﬁ ,'
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any collect call.?’ This lindisputed record evidence is also fully consistent with the
DOC-AT&T Agreement, which states that Verizon and Qwest “shall also provide
local and intraLATA telephone service and operator service to the [Verizon and
Qwest] Public Telephones.”*° | o '

Based on the undisputed record evidence, we find that Verizon and Qwest provided
operator services as a component of the intrastate toll telecommunications services

: they provided from the public telephones located at the Correctional Facilities

between June 20, 1996, and December 31, 2000. These companies, however, were

~ not “OSPs” or required to make rate quotes available under our rules in effect during

the relevant time period because they either were excluded from the definition of

“OSP” or received temporary waivers of this OSP requirement.’

Verizon and Qwest, however, were not the only opérator—assiste‘d toll providers
carrying collect calls from the Correctional Facilities during that time.- In response to
Bench Request No. 7, Complainants provided excerpts of two AT&T bills that
include call detail for “Operator Handled — Domestic” collect calls to a Seattle
consumer from the correctional facilities in Gig Harbor and Spokane in early 2000.

‘These bills, like the Verizon and Qwest bills, show that AT&T billed consumers for

operator services as a component of the intrastate collect toll calls it carried from the
Correctional Facilities.”! AT&T concedes as much in response to Bench Request No.

. 13, stating “with respect to operator-assisted collect calls placed from the four

correctional institutions at issue in this proceeding, for the period between June 20,
1996 and Decémber 31, 2000, AT&T provided operator-assisted (‘0+’) interLATA,

 “intrastate service.” AT&T also does not dispute that the automated operator

» Exs. A-13 through A-15.

- PEx.A-8§4A&C.

*! Indeed, the AT&T bill notés; “An Opéréif@)r 'éerv'icg Charge will apply when the customer has
the capability of dialing the called number, but elects to have the operator dial the called

- number.” The tariff excerpts AT&T provided in response to'Bench Request No. 13 confirm that

AT&T bills consumers a single charge for all toll calls that include operator assistance.. AT&T, -
like Verizon and Qwest, thus included charges for operator services in its rates for operator

 assisted collect calls from inmates at the Correctional Facilities because the calling party did not

have the capability to dial the called number. -
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calls AT&T carried as AT&T calls.” 32

T-Netix moved to strike or exclude the AT&T bill excerp_ts Complainants provided.
T-Netix contends that these are bills to a third party, not to either of the

v Complainants, and thus the bill excerpts are untimely, irrelevant, and an improper

attempt to reopen the record and expand the scope of this case to include additional _
parties.* Complainants respond that the Commission reopened the record and.that
thrs information is responsive to Bench Request No. 7.

We deny T-Net1x s motlon to strlke or exclude these b111 excerpts 4 ‘We agree. w1th
‘ Complamants that the Comm1ss1on reopened the record for receipt of addltlonal

evidence, and this document is responsive to Bench Request No. 7. Nor do we find
that bills to consumers other than the Complainants are irrelevant or beyond the scope

.. of our jurisdiction pursuant to the Superior Court’s referral. The Court asked the

Commission to determine “whether AT&T or T-Netix were OSPs under the contracts
at issue,” which is a broader question than whetherel,the_r company provided:operator _
services to the Complainants. . Indeed, we make no findings on the latter issue, }

-
leaving that determination to-the Superior Court.?>. Our charge is to determine i\v f
- whether AT&T or T-Netix was an. OSP for collect calls placed during the relevant

2 Ex. T-25 729. -

» AT&T seeks leave to make sumlar arguments ina Reply to Complamants Response to T-
_ Netix’s Motion to Strike. The Commission’s procedural rules; however, do not authorize replies

to evrdentrary motions or even contemplate such a reply from a party who is not the original
moving party. AT&T could have filed its own motion to strike or joined T-Netix’s motion.
AT&T did neither. We deny AT&T’s motion for leave to file its proffered reply.

* We also deny T-Netix’s and AT&T’s motions for leave to reply to Complainants’ response to -
this motion. The proffered replies are largely repetitive of the arguments both parties have made
in prior filings and provide no assistance to the Commission in rendering a decision on the merits
of that motion. In addition, AT&T’s proffered reply raises issues that AT&T should have raised
in its response to Complainants’ response to Bench Request number 7. Accordrngly, we have not

- 35 The partles dlspute whether Ms Her;val accepted an mterLATA collect call in Seattle from the
. Airway Heights. correctronal facrhty near. Spokane, with each side provrdmg declarations in

support. of its position. We make no- finding on this issue, both because it is a contested factual

the appropnate forum for resolving such issues.

S
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time period from the Correctional Facilities. BlllS to any consumers who accepted
those calls are relevant to that inquiry.-

We similarly dlsagree with AT&T’s contention that our consideration of billing
information “raises concerns about due process, fundamental fairness, inadequate
notice, and the lack of opportunity to be fully h_eard.”36 T-Netix first asserted that an
OSP is the company that interfaces with the 'con‘sumer'of ‘operator services.—

- including billing for those services — and AT&T fully responded to that position.*’
AT&T also had the opportunity to respond to Bench Request Nos. 7 and 13 andto
- reply to other parties’ responses. No party, including AT&T, questions the accuracy

of the bill excerpts the Complainants provided,'and AT&T provrded the response to
Bench Request No. 13. AT&T’s interpretation of the rule governing OSPs differs
from that of the Commission, but that difference does not constrain us from making
ﬁndlngs on undisputed facts pursuant to the correct interpretation.

AT&T also argues that Venzon and Qwest had the express responsibility under the
DOC-AT&T Agreement to provide operator services from the public telephones they
provided, while the Agreement imposes no such duty on AT&T. As discussed above,

‘however, the business relationship with the consumer, not a contract between a

service provider and the call aggregator, deterrmnes whether a company 1s an OSP
under Comrmss1on rules. Even to the extent that such a contract can be one indication

of such a relationship, the entire DOC-AT&T Agreement is‘mot mcluded in the

record. The Agreement expressly i mcorporates the DOC’s request for proposal fora -

~ telephone system and AT&T’s responsive ‘proposal, *® but AT&T failed to prOV1de

those documents.>® - We cannot accept AT&T’s argument that the Agreement does not
obligate AT&T to provide operator services when the entire Agreement is not before
us — particularly when an amendment to the Agreement contemplates that AT&T
would be responsrble for prov1d1ng operator services under certam cucumstances

3 AT&T’s Response to Bench’ Request No. 13.

¥ Ex. A-22HC 11 16-17, 26-27 & 44-46.
®Ex. A-8§§ 1 &24.

* AT&T stated in response to Bench Request No. 11 that “AT&T has not located these

- documents in its possession, custody, or control.” -

- *Ex. A-8, Amendment No. 2, Attachment B (“In the event AT&T is unab]e to provrde [Inmate
Calhng Servrce (ICS)] as of the effective date of this Agreement, then AT&T will provide its
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We further observe that AT&T’s interpretation of the Agreement conflicts with the
undisputed record evidence. The bills from AT&T, Verizon, and Qwest, as well as
AT&T’s tariff provisions, consistently include operator services as a component of

- the int,rastate,service.provided at the Correctional Facilities and billed in a single
-~ charge per call for “operator-assisted” or “operator handled” toll service. There is no

evidence in the record that any company imposed a charge solely for operator -
s_e;r'vic,es,,, either to a consiimer or to the toll service provider, despite the

Commission’s request for such information.*' AT&T thus cannot reasonably contend

that Verizon and Qwest not only provided and billed for operator services as part of
the toll service they provided consumers, but those companies provided the operator
services — without compensation or attribution — used in connection with AT&T’s

_operator-assisted toll service. AT&T, moreover, offers no-explanation for':Why it

would charge consumers for “operator handled” toll service if AT&T was not: also
providing operator service as a component of those toll services. AT&T’s pos1t10n

.- simply is not’ credlble

" Finally, AT&T maintains that T-Netix, not AT&T, had the direct contact with the

consumers of the operator services throtigh the facilities those consumers physically

- used to connect to AT&T’s toll service. This is the case in all telecommunications
: v_resale cucumstances The company that provides the actual service has direct, -

physxcal contact w1th the subscribers, but the reseller is the company the consumer

Lo 1dent1ﬁes as, the service. prov1der AT&T identified itself as the service provider .
_through its brandmg of, and blllS for, the operator—ass1sted collect calls. There isno
; _ewdence that any consumers knew or had reason. to know that T-Netix was involved
» in those calls AT&T not T-Netlx had the direct business relationship. w1th those

consumers.

Based on the dridis'ptltédfé%td evidence, we find that AT&T provided operator
- services as a component of the operator-assisted intrastate toll telecommimications
~ services it provided from the public telepho__nes'located at the Corr"ectiOnal Facilities

standard live operator services to connect the inmate’s call to the called party until it is able to
provide ICS.”). AT&T responded to Bench Request No. 12 that to the best of AT&T’s
knowledge, the company did not prov1de its standard live . operator services to any of the
Correctional Facilities. :

-4 See Bench Request‘No.’ 7

S
£ \
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during the time period at issue in this proceedlng AT&T, therefore, was the OSP for
these calls.

There is no evidence in the record, however, that T-Netix billed consumers for
operator services or operator—a531sted calls, was identified to consumers as the

~ provider of those services, or otherwise had any direct business relationship with the

consumers of the collect calls at issue in this proceeding.  To the contraly, T-Netix

“asserts that it had no such relatlonshlps “and no party offered contradlctory ev1dence.v
- Accordingly, we agree with the conclusion in Order 23 that T-Netix was not the OSP

for these calls.*?

3. AT&T Was Not Exempt from the Definition of “OSP ”?

AT&T claxms that it could not have been an OSP for any of the collect calls at issue

between 1997 and 1999 because AT&T was registered to provide local exchange

- services and the Ver81on of WAC 480-120-021 in effect at that time expressly

excluded LECs from the deﬁmtlon of OSPs.* We disagree.

Order 23 concIuded that the LEC exemptlon from the OSP def mtlon in the 1991 rule

does not apply to AT&T a camer that was reglstered as both an mterexchange

carrier* and'a LEC begmmng in 1997, because AT&T was not acting as a LEC in
connection with the collect calls at issue. The order observes that in the rule adoption
order, the Commission stated that the reason for the LEC ' exemption in WAC 480-
120 021 was that “[c]onsumers oﬁen expect that they are using their LEC when they
use a  pay phone requlrements that apply.to [a] non-LEC compan[y] to 1nform the

- T-Netix Responses to Bench Request Nos. 7°&: 14

 This conclus1on, however is based on the record before the Commission and should not be

- interpreted to preclude a finding in the Superior Court that T-Netix was an OSP if evidence is

produced in the judicial proceeding sufficient to demonstrate that T-Netix had a direct business
relationship with any consumers who accepted collect operator-ass1sted calls from_any of the
Correctional Facilities during the relevant time period. '

HAT&T’s argument is lumted to this time period because AT&T ‘was not reglstered asa LEC
-~ prior to 1997, and the Commission amended the rule in 1999 to remove the LEC exemption,

* See AT&T’s Response to Bench Request No 2 atl.
“1d at2.
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consumer that it is not the LEC are reasonable.”*’ Order 23 concluded, “AT&T was k
not acting as a LEC in the correctional facilities in question and the consumers would,

therefore, have no reason to believe that they were: usmg AT&T’s services absent
disclosure.* ‘ '

» _AT&T seeks Comm1sswn review of ﬂ']lS determmatron AT&T contends that the rule
‘ expressly states that LECs are excluded:from the definition of “OSP,” and AT&T was

registered as a LEC.. The rule does not state that a LEC is not an OSP only if the LEC

- is acting as a LEC, and serious due process concerns result, accordmg to AT&T, if the

Commission now mterprets the rule to 1nclude additional conditions that are not. part
of its plain language

'AT&T also observes that in addltlon to the Justlﬁcatlon quoted in Order 23 the
.Commission explained when it adopted the rule in 1991 that “[u]nhke LECs, [OSPs]

can be seen as entering- and [exiting] markets at will.” AT&T argues ‘that the
Commission recognized that OSPs were less stable than LEC:s and thus requlred '
greater regulation. AT&T maintains that if an apphcant for registration as a
telecommunications company “has sufficient financial resources and stability to

regardless of what kmd of trafﬁc the apphcant rmght be handhng at any partlcular
» 50.

'We affirm Order 23 on tl’LlS 1ssue As dlscussed above both the legrslature S and the
- Comimission’s concern with OSPs 1s to ensure that consumers know the 1dent1ty of.

the company provxdmg the servrce they are using ‘and the rates they are belng
charged. The 1991 rule adoptron order demonstrates that the Commission 1n1t1a11y

. exempted LECs from the definition of OSPs prlmanly because consumers either.

assumed or were already aware that the,LEC serving that area provided the ooperator

» servrces ! The intent of the rule, therefore, was to exclude LECs only to the extent

Y 1d, at 107.

* Order 23 § 121.

Y AT&T Petltlon for Admrmstratlve Rev1ew 1[1[ 39-42

% 1d. § 43.

5! The Commission also expressed the concern that OSP rates are oﬂen hlgher than the rates- . it
. LECs charged for operator services. We observe that the rates reflected in AT&T’s bills for -



W

50

51

DOCKET UT-042022 ‘PAGE 21
ORDER 25

that they were providing the local exchange serv1ce as well as the operator service for
the calls placed from the call aggregator location. '

AT&T’s arguments to the contrary ignore the historic context of the 1991 rule. Only
incumbent LECs (ILECs) were LECs when the exemption was included in the rule
Indeed, the Commission at that time interpreted Washington statutes to grant

- exclusive service territories to ILECs and refused to authorize any other company to

prov1de competing local exchange service.”> There was no need to state in the rule in
1991 that LECs were not OSPs if they also provided the local exchange service used
in connection with operator-assisted calls because those were the only circumstances
that existed when the rule was enacted. Not surprisingly, the Commission revised the
rule to remove the LEC exemption shortly after competitive LECs (CLECs) such as

AT&T began entering the local exchange market. CLECs, too, could enter and exit

markets at will and as competitively classified companies were subject to reduced

~* regulation of their service rates, terms, and conditions.

| Nor do we give any credence to AT&T’s claim that interpreting our rule as we have
‘'would deprive AT&T of settled expectations in its status as a LEC in v1olat10n of due .

process. AT&T presented no evidence that it was aware of the exemptlon while it
was in effect or that AT&T relied in any way on its status as a LEC to fulfill its

_ obhgatlons with respect to collect calls from the Correctional Facilities. Indeed

AT&T entered into the initial contract with the DOC long before AT&T reglstered as

- a CLEC, and none of the amendments to the contract in the record reference AT&T’s

subsequent reglstrat1on to provide local exchange services, much less indicate that

registration had any impact whatsoever on AT&T’s nghts or respon51b111t1es with
respect to operator services. -

operator-assisted toll service included in Exhibit A to Complainants’ response to Bench Request

' No. 7 are significantly higher — in some cases several times hlgher than the rates in the Verizon
_and Qwest bills for comparable calls. - : :

32 See In re Consolidated Cases Concerning the Regzstratlon of Electnc nghtwave Inc and

Registration and Classification of Digital Direct of Seattle, Inc., 123 Wn.2d 530, 869 P.2d 1045
(1994).. Congress rendered the issue moot in the Telecommumcatlons Act of 1996 when it
opened all local exchange markets to competition. See 47 U.S.C. §§ 251, et seq.
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Because AT&T was not the provider of local exchange services at any of the
Correctlonal Fac1l1t1es AT&T cannot cla.lm the LEC exempt1on from the

_ Comm1ss1on rules governing OSPs

B. AT&T Violated Commission Rules Requlrmg OSPs to Make Rate Quotes
_Available to Consumers of Operator-Assnsted Collect Calls

- The Superior Court’s second question to the Commission is whether any Commission
- rules were violated during the relevant time frame if AT&T or T-Netix was an OSP.”-
~ Order 23 did not reach that question; concluding that the Administrative Law Judge

- had “yet to hear evidence on whether AT&T, as the OSP, violatei_i‘ou'r disclosure

”54

regulations.”” ‘We disagree with this aspect‘ of Order 23 and find sufficient

-undisputed evidence in the record to enable us to respond to the Court’s questlon at

this:'time.

The Commission, rules in Veffect 'between JunebZ»O»,‘ 1996; and December 30, 2000, .

required an OSP to make available rate infortnatidn to consumers of operator-assisted

calls. Spec1ﬁcally, the rule in effect until 1999 stated that durmg each such call,
bThe [OSP] shall 1mmed1ately, upon request and at no charge to the
: consumer dlsclose to the consumer: :

(A) A quote of the rates or. charges for the call mcludmg any
. surcharge; : R , :
. (B) The method bY’WhiCh_the :r'ates:»—'or%chafg"es"Will'beco_llected;
(C) The methods by wh1ch complamts about the rates charges or -
collection practices will be resolved.”

The revised rule that became effective in 1999 was éven more specific:

. .3 In the context of thlS proceedmg and the case before the Comt, we construe tlus questton as

askmg whether either company violated the Commission rules requlrmg OSPs to disclose rate
quotes to consumers of operator—assrsted calls ' :

3 Order 23 T 129

55 WAC 480- 120-141(5)(a)(1v) (1991)

il

v PRI
i

e



55

T 56

DOCKET UT-042022 - : A PAGE 23
ORDER 25 '

‘Verbal disclosure of rates. Before an operator-assisted call from an
aggregator location may be connected by a presubscribed OSP, the

- OSP must verbally advise the consumer how to receive a rate quote,
such as by pressing a specific key or keys, but no more than two keys,
or by staying on the line.” This message must precede any further
verbal information advising the consumer how to complete the call,

- such as to enter the consumer’s calling card number. This rule applies
to all calls from pay phones or other aggregator locations, including
prison phones, and store—and-forward pay phones or “smart”
telephones After hearmg an OSP’s message a consumer may waive
their rights to obtain specific rate quotes for the call they wish to make
by choosmg not to press the key specrﬁed in the OSP s message to -
receive such’ information or by hanglng up. 'The rate quoted for the call

must include any apphcable surcharge Charges to the user must not
exceed the quoted rate.

- Alltoll providers, mcludmg AT&T used the P HI Prem1se software platform to

provide automated operator services in conjunction with the operator—assrsted toll

' services they prov1ded at the Correctional Facilities between June 20, 1996, and

- December 31, 2000.7 Indeed, the DOC-AT&T contract requrred the use of such an
" automated operator services platform ®and AT&T conﬁrmed that it did not provide
~ its standard live operator services that the contract requlred if an automated platform

was not in place No party contests these facts

’ Sumlarly, no party drsputes that the P- ITI Premise software platform did not make rate
g »1nformatron available to consumers. The record includes a detailed call flow of an

inmate-initiated operator-assisted collect call from the Correctional Facilities, and at
no time during that.call flow is there any indication that either the inmate or the party
receiving the call was notified of the ability to obtam a quote of the rates or charges

_for that call.® Correspondence between AT&T and T-Netlx confirms that as of -

3 WAC 480-120-141(2)(b) (1999)

Eg., AT&T Response to Bench Request No. 12 and record citations therem
*® Ex. A-8, Amendment No. 2, Attachment B.
i AT&T Response to Bench Reéquest No. 12.

O Ey. A-20HC § 14; Ex. A-19HC‘[[ 18.
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August 2000, T-Netix had not implemented the platform’s capability to make rate

quote information available to consurners.61 As late as September 2000, Verizon and ~
Qwest sought and received temporary waivers of the Commission .rule'requiring

OSPs to provide rate quotes from automated operator services platforms, specificatly
including the platforms in use at state correctional facilities. Verizon and Qwest

‘explained that the waivers were necessary because the companies were: “still in the

process of developmg the technology to allow the receiving party but not the
orlgmatlng party access to Verbal rate disclosure. 2

The Cormmss1on orders grantmg Qwest and Verlzon warvers of WAC 480 120-141
make abundantly clear the Comm1ssron S posrtlon that an OSP vrolates Commission
rules when it falls to provrde rate quotes to consumers of operator-assrsted collect
calls Indeed the Commrssmn in those orders 1n1t1ated investigations.into Verizon? ’s
and Qwest s comphance with that requlrement and both companies agreed to pay
penaltles for the rule v1olat10ns uncovered asa result of those investigations. 64

We observe that the revised rule govermng rate dlsclosures promulgated in. 1999 uses

dlfferent language than the pnor rule. The 1999 rule requlred the OSP not just to
prov1de arate quote upon request but o “verbally advise the consumer how to receive
arate quote.” The 1991 rule mandated only that the OSP provrde rate quotes “upon

g,,,«..m\

B request and at no charge to the consumer ” Thrs dlscrepancy is a distinction w1thout a
- drfference under the cncumstances of this case The P-III Premlse soﬁware platform

in use at the Correctlonal Fac1ht1es d1d not adv1se the consumer how to recelve a rate

| " quote, which is a violation of WAC 480-120- l41(2)(b) (1999) That platform
- however, also was not able to receive a consumer request and provide a rate quote,
whrch violated both the 1999 rule and WAC 480-120- 141(5)(a) (1v) (1991) Operator

 SEx. C-4C

’, 2 Inre Request for a Wazver of Certam Provtszons of WAC 480-1 20-14 I (2) (b) Docket UT-
990043, Qwest Amendment to Petition for Waiver at 3, lines 11-12 (September 20, 2000); accord

id., Order Granting Full and Partial Temporary Waiver of WAC 480-120- -141(2)(b) at 2 (“The
waiver is necessary in order for the Company to deploy the technology in the correctlonal
facilities throughout the state. ”) (included in the record as Ex: A-14).

 Exs. A-13 through A-15. P DA .
- * WUTC v. Qwest, Docket UT-990043, Commission Order Acceptmg Settlement. Agreement

WUTC v. Verizon, Docket UT-990401, Commission Order ‘Accepting, Settlement Agreement.

" Neither order is in the record in this proceedmg, but the Commrssron takes admrmsu'atlve notlce : -

oftheseorders S R | o A};

g
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services provided using the P-III Premise software platform, therefore, failed to

comply with Commission rules both before and after 1999

In sum, Cormmss1on rules have con31stently requrred OSPs to make rate quotes

- available to consumers of operator-assisted calls. AT&T used the P-III Premise
_ software platfonn to provide operator services as a component of the intrastate toll

services AT&T provided to the Correctional Facilities between June 20, 1996 and ‘
December 31, 2000. During that time period, the platform did not provide consumers
of collect calls the ability to request or receive a rate quote for those calls. AT&T,
therefore, violated WAC 480-120-141 each time AT&T used the P-1II Premise

~ software platform in con]unct1on with an: operator-ass1sted collect call that AT&T

carried.

Our conclusmn however, is necessanly a broad one. We have made no attempt to

~ quantify the number of AT&T’s violations or to 1dent1fy any affected calls or
‘consumers. ‘Such a factual i inquiry is beyond the scope of the Superior Court’s o
_referral. The court, not the Commission, is the appropriate forum for deterrmmng the
extent.of AT&T’s violations and the resulting harm, if any; to Complamants or other
~_consumers Accordmgly, we leave those determmat1ons to the Supenor Court

FINDINGS oF. FACT».

Havmg d1scussed above in detall the ev1dence recelved in tlus proceedrng concermng v

all matenal matters, and havmg stated findings upon issues in dlspute among the
. parties and the reasons therefore the Commission now makes and enters the -

followmg summary of those facts incorporating by reference pertment port1ons ofthe

_preceding detailed discussion:

- (D In 1992 AT&T Commumcatlons of the Pa01ﬁc Northwest Inc , entered into a

' contract with the State of Washmgton Department of Correct10ns to provide

: telecommumcatlon serv1ces and equrpment for vanous mmate correctlonal
mst1tut10ns and work release facrht1es :

(2)  The original contract was amended in 1995 to require AT&T to arrange for the

installation of call control features for intralLATA, mterLATA and
international calls through its subcontractor, Tele-Matic Corporation.
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3)

4

)

(6)

RY)

In 1995, the Commission reeognizedthe acquisition ot‘ Tele-Matic -
Corporation by T-Netix, Inc. -

~The P-III Premise software platform T-Netix installed at the Washington State

Reformatory (a/k/a Monroe Correctional Complex), Airway Heights, McNeil

-~ Island Penitentiary, and Clallam Bay correctional facilities prov1ded call

control services including automated operator services.

1 : 'AT&T provided operator-assisted toll services to consumers of colleet' calls

originated by inmates at the Washington State Reformatory (a/k/a Moenroe
Correctional Complex), Airway Heights, McNeil Island Penitentiary, and:
Clallam Bay correctional facﬂltles between June 20, 1996 and December 31

- AT&T had the direct business relationship with the consumers of operator-
- assisted collect calls AT&T carried that were originated by inmates at the-
- Washington State Reformatory (a/k/a Monroe Correctional Complex), AirWay
...-Heights, McNeil Island. Penltentlary, and Clallam Bay correctional facﬂltles
- between June 20, 1996, and December 31, 2000.

AT&T was nbt-proVidin‘g local ‘ekchan'geyservice or otherwise acting as a local
exchange company in connection with any of the operator-assisted calls L
originated by inmates at the- Washmgton State Reformatory (a/k/a Monroe

- Correctional Complex) A1rway Helghts McNell Island Pemtentlary, and ’

Clallam Bay correctlonal fac111t1es between June 20 1996 and December 31

2000.

All toll prov1ders mcludmg AT&T, used the P-III Premise software platfonn

“to provide automated operator services 1n conjunctlon ‘with the operator-
~ assisted toll services they provided at the Washlngton State Reformatory (a’k/a

Monroe Correctional Complex), Alrway Helghts McNeﬂ Island Penitentiary,

and Clallam Bay correctional facilities between June 20, 1996 and December -
_31 2000
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- During the period from June 20, 1996 through December 31, 2000, the P-III

Premise software platform did not allow the consumer receiving an operator-

“assisted collect call from an inmate at the Washington State Reformatory

(a/k/a Monroe Correctional Complex), Airway Heights, MeNeil Island
Penitentiary, and Clallam Bay correctional facilities to request or obtain the
rates applicable to the call, nor did that platform verbally adv1se the consumer '

- how to receive a rate quote '

 CONCLUSIONS OF LAW

Having discussed above all matters mater1al to this de0131on and having stated its
findings, the Comm1ssmn now makes the following summary conclusions of law,

l (2) | Wlth regard to AT&T’s and T-Netlx 'S Amended Motlons for Summary

e

: _mcorporatlng by reference pertinent portions of the precedmg detalled conclusmns. '

W s

VSummary ]udgment is properly entered 1f there i 1s no genume issue as to any
| material fact and the moving party is entltled to Judgment as a matter of law.

In resolvmg a ‘motion for summary Judgment, a court must consider all the

facts submltted by the partles and make all reasonable mferences from the

facts in the llght most favorable to the nonmovmg party

Determmatlon ‘none of the nonmovmg parties, raised questions of material fact

~ asto whether AT&T or T-Netlx were operator serv1ces providers for the
. operator—ass1sted collect calls ongmated by i mmates at the Washington State
'Reformatory (a/k/a Monroe Correctlonal Complex) Airway Heights, McNeil -

TIsland Pemtentlary, and Clallam Bay correctional facilities between June 20,
' _1996 and December 31, 2000

,No party raised questions of material fact as to whether there were violations
- of Commission rules governing disclosure of rate quotes to consumers of

- operator-assmted collect calls originated by inmates at the Washington State
Reformatory (a/k/a Monroe Correctional Complex) Airway Heights, McNeil

Island Pemtentlary, and Clallam Bay correctional facilities between June 20
1996, and December 31, 2000.
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- AT&T was not entitled to the exclusion of local exchange companjes from the
- definition of an operator services prov1der under WAC 480-120-021 (1991)

| (3)
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An operator services provider under the Commission rules in effect between
June 20, 1996, and December 31, 2000, was an entity that provided operator
services to consumers. ‘More specifically, the operator services provider was

the entity that had the direct business relat1onsh1p w1th the consumer who used

and/or pa1d for the operator services.

AT&T was the operator services prov1der for all collect calls from inmates at

the Washington State Reformatory (a/k/a Monroe Correctional Complex),
Airway Heights, McNeil Island Pen1tent1ary, or Clallam Bay correctional
facilities for which AT&T provided operator-assmted toll service between

June 20, 1996, and December 31, 2_000

because AT&T did not prov1de local exchange services in conJunctlon with
any of the collect calls from mmates at the Washmgton State Reformatory
(a/k/a Montoe Correct10na1 Complex) A1rway Helghts McNe11 Island

..... Ty

Pemtentlaly, and Clallam Bay correctlonal fac111t1es between June 20, 1996, i } _

" and December 31 2000

AT&T violated WAC 480-120- 141(5)(a)(1v) (1991) for each collect call from .

an‘inmate at the Washington State Reformatory (a/k/a Monroe Correctional
'Complex), Airway Heights, McNeil Island Pen1tent1ary, or Clallam Bay

correctional facilities for wmch AT&T used the P—III Prem1se soﬁware '

platform to provxde automated operator services in con]unct1on w1th the

operator-as51sted toli: serv1ce AT&T prov1ded from June 20 1996, unt1l the

0 ritle was amended in 1999 by falhng to allow the consumers to request or

obtam the rates or charges for the call.

© AT&T violated WAC 480-120-141(2)(b) (1999) for each collect call from an

inmate at the Washington State Reformatory (a/k/a Monroe Correctional

~*Complex), Airway Helghts McNe1l Island Pemtent1ary, or Clallam Bay
- “correctional facilities for which AT&T used the P- I]I Prem1se software
-~ platform to provide automated operator services in- conjuncuon with the

operator-assisted toll service AT&T prov1ded from the effective date of the _
rule until December 31, 2000, by failing to verbally advise the consumers how- S
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' "»'AT&T was the operator services provider for all collect calls from i mmates at

'_ the Washmgton State Reformatory (2/k/a Monroe Correctional Complex), -
; A1rway Helghts McNeil Island Penitentiary, or Clallam Bay correctional

©)

"ORDER 25

to receive a rate quote or allow the consumers to request or obtain the rates or
charges for the call.

'ORDER

. THE COMMISSION ORDERS:

’The Commission denies AT&T Commumcatlons of the Pacific Northwest,
Inc.’s Amended Motion for Summary Determmatxon '

The Comm1ss1on grants T-Netlx Inc.’s Amended MOthI'l for Summary
Determination.

The Comm1ssmn grants or demes all other motions filed since entry of Order
23 as stated in this Order or in Order 24. All motions not expressly granted in

thxs Order are demed

The Commission responds to the Superior Court’s first question as follows

facilities for whlch AT&T provided operator-ass1sted toll service between

‘ June 20, 1996 and December 31 2000

The Commission responds to the Superior Court’s second quesﬁ)n as follows

" AT&T violated WAC 480-120- 141(5)(a)(1v) (1991) or WAC 480-120-

‘ _141(2)(b) (1999) for each collect call from an inmate at the Washmgton State

~*Reformatory (a/k/a Monroe Correctional Complex), A1rway Heights, McNe1l
Island Penitentiary, or Clallam Bay correctlonal facilities for whlch AT&T

used the P-III Premise software platform to prowde autorrated operator
services in conjunction with the operator-assisted toll service AT&T provided

' by failing to verbally advise the consumer how to receive a rate quote and/or

failing to allow the consumers to request or obtam the rates or. charges for the

- call.
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(6) - The Commission refers further factual inquiry and the ultimate disposition of

DOCKET UT-042022 . o , PAGE 30

- Complainants’ claims to the Superior Court. Because Cor'nplai'nanté initiated
this proceeding in response to the Superior Court’s referral, we direct them to
file this Order with the Court and to serve the Comm1ssmn with a copy of that
'ﬁllng

(7) - This docket is closed.
Dated at Olympia, Washington, and efféctive March 3 1,201

WASHINGTON UTILITIES AND TRANS} ORTATION COMMISSION

‘ 'NOTICE TO PARTIES Thls isa Commlssmn Fmal Order. In addltlon to '
judicial review, admmlstratlve relief may be avallable through a petltlon for
» reconsnderatlon, filed w1thm 10 days of the service of this order pursuant to

RCW 34.05. 470 and WAC 480-07-850, or a petltlon for rehearmg pursuant to

RCW 80 04 200 and WAC 480-07—870

Mot
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- EXHIBIT.

3

\ SR 89-04-043

Component Zonel ~ Zone H
Opaque Envelope
Mimimum Nominal R Value
" Roof /Ctilings R-30 - R-
Exterior Walls - R-11 R-11
Floors over .

Unconditioned Space " R-1t R-11
Below Grade Walls' R-4 - R-S
Stab on Grade Floors’ ((R=8)) R-10

R
Giazing' v
“Type Double Double
Maximum Total Area-
(Percent of Gross -
Exterior Wall) 2% 2

ball be water-resistant matenal manufactured for this

WSR 89-04-044
ADOPTED RULES
UTILITIES AND TRANSPORTATION
COMMISSION

IOrdcr R-292. Docket No. L—BE 1882- R Filed January 31, 1989}

In lhc matter of amcndmg WAC 480-120-02]. 480~
120041 and 480-120-106: and adopiing WAC 480-
120-141 relating to alternate operator services.

This action is.taken pursuant 1o Notice No. WSR 88—
23043 filed with the code reviser on November 10.
1988. The rule change hereinafier adopted shall take ef-

fect pursuant to RCW 34.04.040(2).

This rule-making.proteeding is brought on pursuanl

intended administratively 10 implement these statutes.
This rule-making proceeding is in compliance with

‘the Open Public Meetings Act (chapter 42.30 RCW),

the Administrative Procedure Act (chapter 34.04
RCW). the State Register Act (chapter 34.08 RCW).

the State Environmenial Policy Act of 197 (chapter

43.21C RCW), and the chulaxon Fanrncss Act (chap-
ter 19.85 RCW),

Washington State Register, Issuc 89-04

comments were received from Smencaz Operaror Se-.
fne

vices. Inc.. d/bsa Nauonal Telephone Service,.
ATE&T Communications of the Pacine Northues:
{AT&T). GTE Northwest. Inc. (GTE:. -
Telecharge. Inc. (1T Militany Coﬁnu.rm tor
ter, Inc.. Payhine Svstems. Inc.”
tions,” and: Whidbey Island Tclcphonc Compan\
comments were prcscmcd by Mr. Robert Savder-o
hatf of Whidbey Isiand Tclcphonc Company,
Greichen Hoover for International Telecharge, Ine.

.......

O').
O Lﬁt,
Mg

. M-
Carrington Phillip for the Pubiic Counsel Division of the
Office of the Antorney General. Mr. Dean Randall for

Laddie Tarlor for AT&T. M¢
Mr. Mike
Mro Jamie
<. and Mr.

GTE Northwest. Mr.
Robert ‘Saucier for International Pacific,
Moran for US West Communications,
Brvant for National Telephone Services. Ine
Roger Pease for Payline Syvstems. Inc.

The rule change affects no economic values.

In reviewing the entire record herein. it has been de-
termined that WAC J80-120-021, 480-120-041 ang
480-120-106 should becamended: and WAC 480-120-
141 should be adopted 1o read as set forth in Appendix

A shown below and by .this reference made a part here-

of. WAC 480-120-021. 480-120-04! and 480-120-10¢

"as amended: and WAC 380-120-141 as adopted wilf -

assure appropriate disclosure ta consumers of the rates.

- fees: and charges for services provided by 2 alternative op-

erator service companies. as contemplated by ch.aplcr_9l

-Laws of 1988.

-Commission

.ORDER

WHEREFORE. IT IS ORDERED That WAC 480
120-021. 480-120-041. 480-120-106-and 480—1’0*]-11
as set forth in Appendix A, be amended and adopw
rules of the Washington Utilities and Transports,
10 take effect pursuant 1o RCW
33.04.040(2).

IT IS FLRTHER ORDERED That the order and the

_annexed rules. after first being recorded in the order

‘to RCW.80.01.040 and chapter 91. Laws of 1988, and is )

register of the Washingion Utilives and Transporiation
Commlssnon shall be- forwarded to the code reviser for
filing pursuant 1o Cl"aplcr 34.04 RCW and chapter 1-12
WAC.

DATED at Olympia. Washington. this 3ist day of

January. 1989.

Pursuant to \oncc No. WSR 88—23 043 the aboxc :

matter was scheduléd for consideration at 9:00 a.m..
Wednesday. January 18, 1989, in the Commission’s

Hearing Room. Second Floor, Chandler Plaza Bu:’lding( .

1300 South Evergreen Park Drive S.W.. Olympia. WA,

before Chairman Sharon L. Nelson and Commissioners’

Richard D. Casad and A. J. Pardini.

Under -the terms of said notice.
were afforded the opportunity to submit data, views. or
arguments to the commission in writing prior 1o

" December 23, 1988, and orally at 9:00 a.m.. Wednesday,

January 18, 1989. in the commission’s heariig room
above noted. At the January 18, 1989, meeting the com-

mission considered the rule change proposal. Written

interested persons-

-hotel. motel. hospital. campus. or customer—owned pay

17y

W ashmzmn l.,ulmcs and Transportation Commission
. Sharon L. Nelson. Chairman

Richard D Casad. Commussioner

AL J: Purdimi. Compmussioner

APPENDIN "A°

AMENDATORY SECTION (Amending Order R-.-30.
Cause No. U=83-38.'nled 512 86. effecuve 7/31/80)

WAC 480-120-021 GLOSSARY. Alternate opera-
101 Services COMpany ~ 1ny .COrporation. company. part-
nership. or person - providing a conneclion to intrastale or
interstate long~distance or 1o local services from places
including but not limited 10, hoteis, motels. hospitals.’
campuses. and customer~owned pav telephones. Alter-
nale operalor services compantes are those with which a

N -

o




" lines, farmer lines,
(More than one central office may be located in the
same building or in the same exchange.)

Vashingfon State Register, 1ssue 89-04

tcicPhonc elc. contracts 1o proudc operator s»mces 10
ns chentele.

Applicant - any person. firm. partnership. corpora-
tion, municipality. cooperative organization, governmen-
tal agency. etc., applyving to ihe uulity for new service or
reconnection of discontinued service.

Automatic dlahng —announcing device - any automatic

terminal equipment which incorporates the following.

features: ) . v
(1){(a) Storage capability of numbers to be called; or
(b) ‘A random or sequential number generator- that

produces numbers to be calléd: and -
{c) An ability to dial a call; and

- stock assouluon parlncrshrp pcrso

(2) Has the capabllm working alonc or in conjunc-

tion with other equipment. of disseminating a prerccord
ed message to the number called.

Basc rate area or primary rate area ~ the area or ar-
eas within an exchange area wherein mileage charges for

primary exchange service do. not applv

.Central office — a switching unit in a tclcphon: sxszcm )

ments for terminating and interconnecting subscribers’
toll lines and interoffice trunks.

Commission’ — the Washington utilities and transpor—
tation commission. -

Competitive telecommunications company - a tele-
communications company which is classified as such by
the commission pursuant to RCW 80.36. 320.

Compcmnve telecommunications service - a service

_which is classified as ‘such by the COMmMIssion pursuant to

RCW 80.36.330.
- Customer - usei not classified as 2 subscnbcr
“Exchange - 3 unit established by a uiility for commu-
nication sefrvice in a specific geographic area. which unit

- usually embraces a city. town or community and its en-

" baving the necessary equipment and operating arrange-

WSR 89-04-044

Toll station - a (clcphune msirument conrocied
toll service only and to which message e
rates apphy for each call mads thereirom

Ludity - any corporation. company. aswwiiie
therr fesaces.
trustees or recepvers appointed by any gOUI’x whitsoerer,
owmmng.. controlling. operating or minaging -any tcic-

phone plant within the state of Washingion for the pur.’

pose of furnishing 1elephone service to the pubic for hire
and subject to the jurisdiction of the commussica

AMENDATORY SECTION (-\mc..g.x'\.g Order ko _a* .

Cause No. U-83-36, fled 11. 7 85}

WAC 480-120-041
MATION. Each uiility shall make known o apphicants
for service and to its subscribers such informanar s .
needed 10 assist in obl:nmng adcqu.nc and efh. .
service.

Information relative to the rates. and rulcs and rcgu-
lations " (filed -tariffs and /or price lists) ‘of the telecom-
munications company shalt~be made available 10 the
public upon request and at any of its listed business offi-
ces. In addition, cach tel lclcuornmumcauons company shall
publish in us directory a consumer information guide
which details the rights and responsibilities- of a utility
customer. Such guide shall describe processes for estab-
lishing credit and determining the neéd ind amount for

- deposits. the procedure whereby a bill becomes delin-

virons. It usually consists of one or more central offices -
together with the associated plant used in furnishing. -
communication service to the gcncral pubhc unhm that-

area.
Exchange area - the spccnﬁc area served by, or pur-

-ported to be served by an exchange.

Farmer line - outside plant lclcphonc facilities owned
and maintained by a subscriber or. group of subscribers,

2which lineis connected with the facilities of a telecom-

munications company for switching service. (Connccuon
is-usually made at the base rate 2rea boundary.)
Farmer station - a telephone instrument installed and
in use on.a farmer line.
Inlcrexchangc lelecommunications compan\ - a tele-
communications company. or division thereof. that does
not provide basic local service.

quent. the slcps which must be taken by the utility 10
disconnect service. and the right of the cusiomer to pur-
sue any dispute with.the utility Arst by procedures within

the uulm and then to the commission by formal or in-

formal cor*pl:nm

A copy of these rules (;ha-ﬂcr 480-120 WAC) sha“
also be kept on file in each of the utility’s listed business
offices and made available to its )l.b\CleCfS or lhcnr rep-
resentatives upon request. :

AMENDATORY SECTION (. \mendmc Ordcr R 33
Cause No. U-85-33, filed §. 23:35)

WAC 180-120-106. . FORM OF BILLS. Bllls to’

subscribers shall -be rcndcrtd regularly. and clearly list
all charges. Each bill shall indicate the date it becomes

- delinquent and notice of means by which 3 subscriber

can contact the nearest business oFﬁce of the mrlm

The portion of a bill rendered by the local exchange
company on behall of iself and -other compantes shall
clearly specily the provider of the service or its avthor-

Jdzed bithne agent. and 3 10ll free telephone number the

consumer can call to guestion that portion of the bill

“and. if appropriate. receive credit. Consumers requesting

-Outside plant - the telephone equipment and facilities’

mstal!cd on. along. or under streets. alleys. highways, or
on privale rights—of-way between the central office and
subscribers’ locations or beiween central offices.

Station - a telephone instrument installed for the use
of a subscriber to provide toll.and exchange service.

Subscriber - any person, firm, parlncrshlp corpora-
tion, municipality, cooperative organization, governmen-
tal agcnc;, etc.. supphcd with service by-any utility.

173]

an address where they can write 10 question that portion
of the bill shall be provided that information.

A local exchange company shall noy ‘provide billing
and collection services for telecommunications ser Ice 10
any company not properiv registered to provide service
within the state of Washington. excepr to a billing agent
that certifies 10 the local exchanpe carrier that it will
submit charges onlv on bchalf of propcrlv regisiered

compa mcs

AVAILABILITY OF INFOR-

£
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All bills for telephone service shall identify and set out
separately any access of other charges imposed by order

of or at the direction of the Federal Communications’

Commission. In addition. all bills for 1elephone service

within jurisdictions where taxes are applicable will ’

clearly delineate the amount, or the percentage rale al
which said 1ax-is computed. which represents municipal
occupalidn. business and excise taxes that have been
levied by 2 municipality against said utility, the effect of
which is passed on as a part of the charge for telcphone
service. . . ,
Subscribers requesting by telephone, letter or office
visit an itemized statement of all charges shall be fur-
nished same. An itemized statement is meant 10 include

separately. the total for exchange service. mileage

charges. taxes, credits. miscellancous or special services
and toll charges, the latter showing at least date, place
called and charge for each call. In itemizing the charges

~of information providers, the utility shall farnish the

name. address, telephone number and toll free number,
if’ ‘any, of such providers. Any - additional itemization
shall be at a filed tariff charge.

Upon a showing of good cause, a subscriber may re-
quest to be allowed to pay by a certain date which is not
the normally designated payment date. Good causc shall
include, but not be limited to. adjusiment of the pay-

“ment schedule to parallel receipt of income. A utility

may be exempted from this adjustment requirement by
the commission. : e

WAC 480-120-141- ALTERNATE OPERATOR
SERVICES. All telecommunications companies provid-

ing alternate- operator services shall conform to this and -
-all other rules relating to lelcco_mmuniéations,companics

not specifically waived by order -of the commission. .Al-

_ternate operator, services companies (AOS) arc those -
~with which-a hotel. motel, hospital, prison, campus.'cus- -

1omer—owned - pay telephone, etc.. contracts to provide
operator services to its clientele. -

" For purposes of this section the *consumer” means the .

party billed for the completion of an interstate/inlra-

. state or local call. “Customer” means the hotel. motel,
hospital. prison, campus, customer—owned pay telephone, -

etc.. contracting with an AOS for service.
(1) An alternaie .operalor services company shall re-
quire. 2s a part of the contract with its customer, that

- the customer: ~ ,

(a) Post on the telephenc instrument n plain' view of
anyone using the telephone. in eight point Stymie Bold

1ype; the following notice:

CSERVICES ON THIS INSTRUMENT MAY BE PRO-
VIDED AT RATES THAT ARE HIGHER THAN
NORMAL. YOU HAVE THE RIGHT TO CONTACT
THE OPERATOR FOR INFORMATION REGARD-
ING CHARGES BEFORE PLACING YOUR CALL.
INSTRUCTIONS FOR DIALING THROUGH THE
LOCAL TELEPHONE COMPANY. ARE ALSO
AVAILABLE FROM THE OPERATOR '

174}

“providers that serve the telephone location, includingy

Washington State Register, lssue 85

(b) Post and maintain n legible cordition on or ns;-
the telephone:

(i) The name of the alternate operater eVt oo~
pany. as tegistered with the commiss:o. ’

(i) Dialing directions so-that a consume: mJa» -
the AOS operalor so as 10 receive specinc rate 1nf
tion: and

(iit) Dialing directions to allow the consumer to dia’
through the local telephone company and 1o make i
clear thar the consumes has access (o the othe:
roviders. | ' | ' '

(2) The.alternate operator services company shali:

(a) Identify the AOS company providing the service

“or its authorized billing agent at the beginning of every

call. including those handled sutomaticaliy: and
(b) Provide to the local exchange cempan: such n-
formation as may be necessary for billing. purposes. as
well as an addfess and toll free -1elephone number for
consumer inquirics. : .
(3) The alternaté operator services company shall as-

~'sure thal consumers-are ‘not billed for calls which are not
*completed. For billing purposes, calls shall be itemized.
“identified. and rated from the point of origination 1o the -
“point of termination. No ecall shall be transferred to an-

other carrier by an AOS which cannot or will not com-
plete the call. unless the ¢all can be billed in-accordince
with this subsection. o '

(4) For purposes of emergency calls. ‘even aliernate
operator services COmMpany shall have -the [ft.wing
capabilities: S , '

{a) Automalic identification at the dperatot s consclic
of the location ‘from which the call is being made.

(b) Automatic identification at the operates’s vonsol
of the correct 1etephone numbers of emergency a'crg '

not limited to. police. fire. ambulance. and poissH®
control: ’ e )
" {¢) ‘Automatic ability at the operator’s console of di-
aling thé “appropriate ‘emergency service with a single
kevstroke: ‘ s

{d) Ability of the operator 10 stay on the line with the
emergency call until the emérgency service is dispatched.

No charge shall be imposed ‘on the caller from the
telephone company or the alicrnate operator’ services

“company for the emergency calk:

If the aliernate operator services company does not
possess these capabilities. alt calls in which- the caller di-
als zero (0) and no other digits within five seconds shall

" be routed directly 10 the local exchange company opera-

tor. or to an entity fully capable of complying with these
requirements. AOS companies lacking suffcient facilities
1o. provide such fouting shall cease operations until such
time as the requirements of this-section are met. »
{5) Consumer complaints and disputes shall be treated
in accordance with WAC 480-1 20-101. Complaints and
disputes. T : o ,
{(6) Charges billed 1o a credit card company {e.g.
American Express ‘o Visa) necd not conform to the call

" detail requirements of this section. However, the AOS’

shall provide consumers with specific call detail in ac-
cordance with WAC 480-120-106 upon request.
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Date of Intended -\dopuon July 26, 1991.
June 17. 1991

David H. Rodgers

Chief Deputy
Insurance Commissioner

A\AE\D-\TORY SECTION (Amending Order R 88-4, filed
25,88) .

WAC 284-91-025 PLAN OF OPERATION’ APPROVED. Pus-
‘suant to RCW 48.41.040(4).and after public hearing, the commission-
cr has determined that the Plan of Operation, as set forth in WAC
281-91=027; provides a sound basis for the fair. reasonable and equi-
table administration of the pool and provides for the sharing of ‘pool
losses on an: equitable. proportionate basis among the members of the

_pool. It is ({(hercby)) approved: PROVIDED HOWEVER, That if the

plan of operation of the pool or any. policv issued by the pool contains
any condihon or provision that docs not conform to the requirements
of chapier 48.41 RCW or this chapier, the plan of operation or any

policy issued bv the pool shall be construed and applied in accordance -

with such conditions and provisions as would have apphed had the pian
of operation or policy issued by the pool been in full compliance with
chapter 48:4} RCW and this chapter. R

NEW SECTION

WAC 284-91-050 INVOLUNTARY TERMINATIONS FOR

- OTHER THAN NONPAYMENT. OF PREMIUMS. (1)} For pur-

poses of RCW 48.41.100. coverage undes prior heahth insurance shall
be deemed. lo have been involuntarily terminated for 2 reason other
than nonpayment of premium. :xccpz where the insured person volun-_
tarily~ccased paving required premiums while other wise cligible to
continue such prior coverage. Therefore, as an example. loss of eligi-
bility for group health insurance because of voluntary termination of
cmplmmc-u by a person covered by an employer's group health insur-

ance policy will ot be deemed ‘oluman (crmmauon of the priot in-

‘surance coverage.
(2) ‘For purposes of RCW 4842 HO(}) coverage under any. prior

health insurance will be deemed 10 have been mmvoluntarily terminated

- for a. rezson othicr than nonpayment of premium. if the premum re-

quired 1o conitinue covesage under such insurance exceeds by one-third

_or more 1he premiim required o coverthe individual under the pool's -

onc hundred doflar deducuible pian.

pm.}

In the matter of amcndmg WAC 480-12-003 rclatmg
to motor frc)ghl carpers. '

This action is taken pursuam to Notice No. WSR 91~
- '10-081 filed with the code reviser on. April 30, 199},
- The rule change hereinafter adopted shall lakt effect’
- pursuant 1o RCW 34.05.380(2).

“This rule-making proc:cdmg is brought on pursuam

1o RCW"80.01 040 and is intended administratively 1o

implement that statute.

This rule-making proceeding is in compliance with -

the Open Public Meetings Act (chapter 42.30 RCW),
the - Administrative Procedure Act (chapter 34.0%

" RCW), the Siate Register Act {chapter 34.08 RCW),

the State Environmental Policy Act of 197] (chapter
43.21C RCW), and the Regulatory Fairness Act: (chap-
ter-19.85 RCW). .

. Pursuant to Notice No, WSR 91- 10-081 the abovc

- matter was scheduled for consideration a1 9:00 a.m..

" South Evergreen Park Drve S W,

18,1991, 12:02

[105)
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Wednesday, June 3. 1991, in the Commissior s HN 1Ting
Room. Second Floor. Chandler Plaza Building. !300
Ohmpia. WA be.
fore Chairman Sharon L. \clson and Commh\'o**'\
Richard D. Casad and A: J. Pardini.

Under the terms of said notice. intéresied persons
were afforded the opportunity 10 submit data, views. or
arguments to the commission in writing prior to May 28,
1991. and orally a1 9:00 3.m.. Wednesday. June 3, 1993,
in the commission’s hearing rodm above noted. At the
June 5, 1991, meecting the commission considered the

",

-rule change propasal. No written or oral gorﬂ.mcms were

received. -

The rule change affects no economic values.

In reviewing the entire record herein. it has been de-
termined that WAC 480-12-003 should be amended 1o

‘read as set forth in Appendix A shown below and by this
reference made a part hereol. WAC 480-13-003 will

now reflect the proper refercnice 1o the rules pertaining
1o practice and procedure before the commission.

ORDER

\\HEREFORE IT IS ORDERED That WAC 480~
12-003 as-set forth in Appendix A, be amended as a
rule of the Washington Luilities and Transportation
Commission 1o take. effect pursuant 1o RCW
34.05.380(2).-

IT IS FURTHER ORDERED That the order and the
annexed. rule, after first being recorded in the order reg-
ister of the Washington Ultlities and Transportation
Commission, shall be forwarded to the code reviser for
filing pursuam 113 chaplcr 34.05 RCW and chapter 1-21
W -\C

DATED at Olympia, W a;hmzlon this 17th day of

“June. 1991.

Washington Utilities and Transportation Commission
- Sharon L. Nelson, Chairman
Richard D. Casad. Commissioner

A. J. Pardini. Commissioner

-\PPE\D!\ AT

-\HE\D.—\TORY SECT]O\ (-\mcndmg Ordcr R-24,

“filed 4716771)

“WAC 480-12-003 PROCEDL‘RE Eucp( as
olhcr\n:c provided in this chapter. the commission’s
rules .relating to procedure. chapter ((436=68)) 180-09
WAC shall govern the administrative practice and pro- pro-

~cedure in and before the commission in ‘proceedings in-

volving motor {reight carriers.

WSR 91-13-078
PER’HA\E\T RULES
LTILIT]ES AND TR-\\SPORT-\TIO\
COMMISSION
IOrdcr R-}-ﬂ Docket No. UT-900726— Filed Junc 18,1991, 12.05
p-m}

In the matier of 2mending WAC 480—120—0’) 480—
120-106. 480—1"0—138 and_480-120_14]

EXHIBIT

LL-STATE LEGAL"

4t4'f
L
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“"The Salish Lodge,-
r-a-..Vendcltuoh Pamcxas Enterprise, Sheraton-Tacoma
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WAC 480-120-143 rclaung 10 telc..ommumcauons
companies.

This action s takcn pursuam to Notice No. WSR 91~
03-122 filed with the code reviser on January 23, 1991
The rule change hereinafter adopted shall take effect
pursuant 10 RCW 34.05.380(2).

- This rule-making proceeding is brought on pursuant .
-to RCW 80.01.040 and chapter 80.36 RCW and is in-

tended administratively to implement these statutes.
This rule-making procccdmg is in compliance with
the Open. Public Meetings. Act (chapter 42.30 RCW),

“the Administrative Procedure Act (chapter 34.05

RCW), the State Register Act (chapter 34.08 RCW).
the State Environmental Policy Act of 1971 (chapter

43. ZIC RCW). and the Regulatory Fairness Act (chap~;

ter 19.85 RCW).

- Pursuant to Notice No.- WSR 91—03-122_thc above .
matter was scheduled for consideration at 9:00 a.m.,

Wednesday, May 1, 1991, in the Commission’s Hearing
Room. Second Floor, Chandler -Plaza Bulldmg. 1300
South Evergreen Park Drive S.W., Olympia, WA, be:
fore Chairman Sharon L. Nelson and Commissioners
Richard D. Casad and A. J. Pardini. .

Under the terms of said notice. interested pcrsons
were afforded the opporiunity 1o submit data, views, or

arguments to the commission in wriling. prior to March
6. 1991, with reply comments due on March 27. 1991,

and orally at 9:00 a.m.. Wednesday, May 1. 1991, in the
commission's hearing room above noted. At the May 1,

1991, meeting. on the record. the commission. continued

the matter to the May 8. 1991, weekly - mecung at the

- same time and place.

Al the May 8. 1991, meeuna lhe comrmssxon consid-

ered the. rule change proposal. and took oral comment.

Decisions regarding adoption of the amendments were
made. and the matter was continued on the. record 1o the

. May 15,1991, weekly meeting for final adoption.

V\rmen comments.have been received from various
persons in this docket, under the above notice and under
prior notices, including: U.S. Long Distance. Beuve
Horn, Joan Addingion. Intellical. Inc.. ITI, Eric
Torrison, GTE Northwest, Inc., MCI Telecommunica-

tions: Corp., U.S. West Communications.- Publie: Coun- -

sel. International Pacific. Nationa) Technical Associates.
Operazor Assistance Network, Zero' Plus Dialing, lnc..

Northwest Payphone Association. Fone America, AT&T
. Commumcauons -of the Pacific- Northwest. Inc.. David
- Fluharty, United Telephone Co.. Bruce . Bennett. F.G-
‘Hazeltiae, M.D.. Lisa Bergman. Douglas Syring. Elaine’

Britt, James H. Culler, Dean S. Johnson. William J.
Clancy.-Warren Bover. Jim Lazar, The Friedrich Group,
Public Communications of America. Inc..
Lane Motel & R.V. Park. Norwest ‘Marketing. James R.
Redfield.: Holiday Inn, ‘Crowne Plaza~Seattle, Holiday
Lodgc—chatchcc Anacortes Inn, The Evergreen Inn-
Leavenworth. Tower ‘Inn-Richland. The Westin Hotel.
Northwest Lodging, " Inc:,
State Hotel & Motel Association, The Inn at Friday

Harbor, The Westwater Inn, Sheraton-Seattle, The Inn

at Virginia Mason, Guenther Management Company,
Holiday Inn-Bellevue,” A.M.

kS

The Park

Travelers Inns;, Washingion'
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Mt Rainier Guest Services, Semi~ah-mov. Comfort Inn
at Sea-Tac. Robin Bloomgarden. Hiyatt Rege: ACY-
Bellevue, Washingion Independen: Teiephond Assoc:s-
uon. Public Communications of America, Sheraton- 4
Spokane.. Fout Seasons. Integretel. fnc., W hidbes Tele-.
phone Co., Telesphere Limited, Inc.. Central Telephone.
CSi Pay Telephone Investors.- Rayvmond Ruhien, “and
Robert P. Dick.

‘Oral comments were also réceived lrom various per-

". sons in this docket. at the May 8 and May 13 meetings,

as well as at meetings under prior notices in this docket.
Oral comments have been. received in this docket from:

-‘Dean- Randall. GTE-NW: Ray Ohrme, Pavie] NW'

Doug Owens, Paytel NW and CSl Mark Hare:nbruc
Fone America: Bill Eigles and Jim McAllum. AT&T:
Robert Snyder, Whldbcv Telcphonc ‘Clyde Maciver,

NW Pa\.phonc & MCIL Jim Wright. International Pa-

cific; Arthur Butler, TRACER: Michael’ Dohen. Fone
America: William - Garling, - Public. Counsel; Kay
Godfrey, Steven Kenned&. TRACER: Cliff Webster,
Washington State Hotel & Motel Association: Tom -
Kent, Red Lion; David Thompson. Westin Hotels; Jack

_Doyle, Pacific Telecom: Mike Miran. U.S. West: Jim
+ Lazar: James Cadu: George Vinyl, Telesphere, Inc.:
_Reid Preston, Telecall, Inc: Richard Finnigan, Terry

Vann. WITA: Glenn Harris, United Telephone; and Jim
Ray. Intérnational Pacific. : _

The rule. change affects no economic values.

In reviewing the entife record herein, it has been de-
termined that WAC 480-120-021. 480-120-106, 480~
120-138, and 480-120-141 should be amended and
WAC 480-120-143 should be adopted to'read as set
forth in Appendix A shown below and by this reference
made a part hereof. These rules. as amended and adopt-
ed. establish requirements for alternative operator ser-
vices companies and connection of pay telephones 1o the
network of exchange telecommunications. companies.

Some changes were made between the text of the’
amendments issued pursuant to Notice No. WSR 91~
03-122 and the text finally adopied by the commission. -
Pursuant to RCW" -34. 03. ;-10(1) these changes are ex-’
plained as follows: .

Changes from noticed draft: Definitions: The defini- .

" lion of operator services is changed 10 more closely re-

fiect federal definitions, and 10 emphasize that the alter-

_ -native operator services, AOS. rules apply only to oper-
ator services, as defined. WAC 480-120-021.

. Commission as a2 sum_paid 10 an aegrczalor or loca-

non owner is defined to distinguish from the WUTC: Id.

“Location surcharge and’ operator service charge are
defined as separate. elements ‘1o distinguish them from

~other charges and 1o exclude per—call fees assessed and
“ collected directly by aggregators. Id.

Person is defined for clarity. ld ,
Local exchange xclcphonc companies - LECs, arc re- -

moved from the definition of alternate operator, services
_company, consistent with the draft initially noticed in

this docket. LECs may still be considered aggregators:
under the terms of the rule, if their conduct meets that
definition. Unlike LECs, AOS companies can be seen as

. -entering and existing. markets. al will.' AOS companies
. were the subject of specific leglslalnc enactment. AOQOS

k166 )
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companies often charge higher rates than LECs, leading
to consumer complaints. Consumers ofien expect that
thev are using their LEC when they use a pay phone:
requirements that apply to non-LEC companies to in-
" form the consumer that it is not the LEC are reasonable.

Id.

exchange company, LEC, must provide a copy of a bil}-
ing agent’'s customer list to the commission only when a

carrier is added to or deleted from the list in order to °

reduce unnecessary administrative effort. WAC 480-

120-106. _ ) .

" Pay phone rule changes from noticed draft: Coinless
pay tclephones are defined to exclude in-room phones
provided by hotels, hospitals, campuses and similar fa-
cilities for use of guests or residents. Jurisdictional issues
were presented which are resolved by this exclusion.
WAC 480-120-138(b)..

For directory assistance. pay phones may charge the
- prevailing rate for comparable directory services, The
. intent 15 that a pay phone may, when pertinent, charge

. the consumer the prevailing charges for credit card use

“and for intraLATA or interLATA directory. assistance
calls. A location surcharge is not permitted on directory
assistance calls. WAC 480-120-138(4). ’

Requirements: for posting information 10 consumers
are changed: instead of specifying in the rule the me-
chanics for securing rate information, the rule now al-
lows.the aggregator to post its preferred method for ob-
“laining without—charge- information regarding all
‘charges including fees, so that the consumer will be able
10, be informed about the charges it will pay. This allows

fiexibility for an aggregator to use the method compati- . -

ble with its system. Id. .

.. A provision which would have limited charges for o-
.cal calls'and for access 10 1-800 numbers and preferred
interexchafge carriers to twenty—five cents was deleted

“in light of federal/state jurisdictional issues: the unset-
tled nature of comparable provisions in federal regula- -
tion; and possible adverse economic effect. Id.

Concerns were -expressed regarding fraud resulting

_from the use of 10XXX dialing codes to reach an inter-
exchange carrier. Selective blocking is increasingly

_available from local exchange companies to allow. calls

“to go through an operator. but to block direct—dialed
~calls which could be billed to the aggregator rather than
the consumer. That sort of selective blocking will reduce
fraudulent billing to the pay phone while allowing access
10 the consumer's preferred carrier. Outgoing and jin-
coming call screening are features which provide infor-
mation to operators that billing should not be made to
“the screened line. WAC 480-120-130(10) requires the
local exchange company 1o provide these selective biock-
ing and screening services upon request when the tech-
“nology to provide them is available in the éentral office
serving the requesting line. The change from the noticed
draft is to describe and makes specific reference 10 the

. different services. WAC 480-120-138(10). WAC 480-
120-141(12) provides for allocation of risk of loss when
fraud occurs despite subscription to call screening.

Local exchange company field visits to pay phone lo-
cations shall be charged pursuant to tariffl when a tariff

" Changes from noticed draft: Form of Bills: The l;)cal, ‘

WSR 91-13-078

applies. This acknowledges and restates. the
that tariffed rates must be charged for servic
WAC $80-120-138(18). :

References to adjudications are clarified to note that 4
range of adjudicative process is availabie 10 deai wuh

2eneral ruie
¢s

provided

complaints pursuant to pertinent administrative ruies -

and Jaw. WAC 480-120-138(19).

Changes from noticed draft: AOS rule: Prison service
waivers can be accomplished on a case~bv—case basis. so
no express provision is required. WAC 480-120-14}.

The list of operator service customers of each AOS is
1o be filed. The rule is changed 10 acknowledge that the
list is proprietary, 10 protect confidential information.
when the AOS complies with pertinent existing rules for
identifying proprictary information.. WAC 380-120—
F41(1). o

The rule is clarified 1o state that AOS companies are

required to secure compliance with their tanff provi- |

sions. as are other public service companies. Specific
procedures to reduce disputes are identified for clarity.

Existing pertinent commission adjudicative procedures

are ‘identified for completeness. To aid enforcement.

when the commission has found that a customer/ -

aggregator has knowingly and repeatedly violated com-
mission AOS rules.. it is to be refused AOS service until
the commission finds the customer,/aggregator will com-
ply. Withholding of compensation is also required. con-
sistent with federal requirements, on a location-by-lo-
cation basis. WAC 480-120-141(2). : .

The consumer may be either, or both. the person ini-

tiating a call through an AOS company or the person
paving for that call. The change is made to assure the
availability of pertinent information and protections to

the persons who may need them. WAC 480-120-141(3).

New posting requirements may be implemented later
than initially proposed for practical considerations.” Cur-
rent posiing rules must be complied with until then. for

‘transition purposes. it is not feasible to require different

notices for locations whose presubscribed AOS carrier
exceeds prevailing rates and those which do not. WAC
480-120-141(4). ' ' '

Notice to consumers of rates must include notice of
the existence, nature and amount of location surcharges

“and other fees 1o better inform consumers. This provi-

sion is moved from noticed subsection 10(c). 1d. .

. Proposed provisions ‘1o limit location charges to
tariffed surcharge rates and 1o restrict local call, 12800
and interexchange carrier access were deleted because of
likely adverse economic effect on small business and be-
cause of potential interjurisdictional issues noted above.

14

Audible notice, or branding, is required no later than,
rather than “at™ the beginning of the call. 10 allow com-
pliance by reasonable notices cither before or after the
signal to enter billing information. WAC 480-120-

- 141(5).

. The branding message must use the carrier’s name as

_ registered ‘with the commission, although the proposal is

modified to allow the commission to grant a waiver to
abbreviate or omit portions of the registered name if the

full term'is not necessary for clear consumer identifica-

tion of the service provider, 1d:
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The proposed rcqutremem to use specific brandmg
language. was deleted in light of difficulties in distin-
guishing between intrastate and interstate calls and be-

‘cause carriers demonstrated varying ways to provide ad-

equate consumer notice of the carrier’s identity. Id.

AOS carriers must maintain adcquale facilities for a -

blockage rate not exceeding one percent in the time con-
sistent busy hour, rather than a given busy hoir. consis-
tent with industry standards. If the AOS carrier prowdcs
facilities for access to consumers’ preferred carriers,
those facilities must also meet the stated adequacy stan-
dard. 1d.

Location surcharges are allowed in AOS company
rariffs, and can be waived by aggregators or may be ¢s-
tablished at a higher level for locations with demonstra-
bly higher costs. This will help ‘mitigate multi-ticred
surcharges which may be discriminatory and confusing
and may lead to unjustly high rates; will allow flexibility
in pricing: and will avoid the need 10 spread the support
of high—cost locations. WAC 480-120-141(10).

‘The section headings-are changed to refer to variable
rates and surcharges, the present subject of subsection

C(c): Id.

Clarification is added that the rclcxam rates for con-
sideration are those which consumers are charged and
" relevant market means interLATA or
intralATA. Id.

The proposed cap upon location charges. fees or suf-
charges exceeding twenty~five cents for any call,"above
tariffed rates, was deleted because of potential adverse
economic effect. The posting requirement related 1o such
charges was moved .to_subsection (4) of this rule for
proximity 1o other posting requiréments, for clarity.

Depariure from prevailing rates can be supported by

an AOS. Such a demonstration can include evidence -

from aegrcgalors about the economic necessity for Joca-

~“tion surcharges. This will assist- AOS companies (0 sup-

port the economic necd for chargcs paid to 1heir custo-

mers. Id.
_Subsccuon (12)-1s added in o_rder,to allocate risk of

‘loss from fraud on toll wraffic when loss from fraud oc-
_curs even through the local exchange company offers
and an aggregator subscribes to call screening:

" Local service 1o aggregators: A new section is added
which requires LEC tariffs 1o provide that all
aggregators who offer Jocal calls on a per—<all basis must
provide without-charge access to 911, where available.
and to the local cxchangc company operator. The re-

E quirement was noticed in WAT 480-120-141 (4)(c) as
a condition rcqmred through AOS providers, but’refers

to a local services and is more appropriately associated

with the provision of local exchange service. The re- ~

quirement will assure that there is no impediment to

“dealing swiftly with emergency conditions affecting
health or safelv WAC 480-120-143.

K " ORDER
WHEREFORE IT IS ORDERED That WAC 480~

"-‘120-021, 480-120-106, 480120138, and 480-120-141

as set forth in Appendix A, be amended and adopted as

rules of the Washington Utilities and Transportation

‘washiﬂgm" State Register, Issue 91-13

Commission 0 take effect” pursu.x.".l

- 34.05.380(2).

ITIS FURTHER ORDERED That the ordc. and the
annexed rule. afier first being fecorded in the order reg-
ister of the Washington Uulities and Transpo;m'-.s\;n
Commission. shall be forwarded to the code reviser for
filing pursuant to chapter 34.03 RCW and chapter 1-2
WwWAC. -

DATED at Olympia. V&ashmmon this 15th da\ of
June, 1991

Washington Uulities and Transportation Commission

Sharon L. Nelson, Chairman

Richard D. Casad. Commissioner

A. J. Pardini. Comr'- “sjeneg

© APPENDIX "A” |
AMENDATORY SECTION (.-\mcndiné O st
Rled 1731/89)

WAC 480—1"0'—071
{or scnlces companv - am corporanon companv parl-

. nership, or person other than a local exchange company

providing @ conncction to inirastate or ‘interstate ‘fong~

. 'dlSlance or to local 5cn1ccs from ((phv-s—mthdmg—bm

tete)) locations of.call ageregators. The term “opérator

services” in this rule means anv intrastate lclcconimu'ni-_
cations service provided 1o a call agpregator location

that .includes as a component anv automatic or live as-
sistance to 3 consumer to arrange -for billing or comple-
tion. or both. of an intrastdte telephone call through a
method other than (1) automatic completion with billing

“to the telephone from which the call originated;or (2)

compleiion through an Gdccess code use by the consiimer
with billing to an account previously eslabllshcd by thc
consumer with the carrier.

“Applicant - any person. firm. partnership, corpora-
‘tion, municipality. cooperative organizalion. governmen-

tal agency. etc., applying to the utility for- new scmcc or

reconnection of dlSCOnlanCd service.

Automatic dialing-announcing device = any avtomatic
terminal equxpmcm which mcorpora(cs lhc follomng
I'calurcs

(1)(a) Storage Lapabxlm of numbers io.be called: or

{b) A random ‘or sequential number gcncrator lha!
produces numbers to be called: and

(c) An ability to dial a cali; and

(2) Has the capability, working alone or in conjunc-
tion with other equipment, of disseminating a prerecord- -
. ed message to the number called.

Billing apent - A person such as~a clearing house

which facilitates billing and collection between a carrier

and an entity such as a local exchange ‘company whnch
presents the bil) to and collects from the consumer.

‘Basc rate area or primary rate area - the area or ar-
eas within an exchange area wherein mileage charges for

primary exchange service do not apply.

1108)

o RCW

GLOSSARY Alternate opera- .
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Call aggregator - a person who, in the ardinarv course

WSR 91-13_03

Person ~ unless the context indicates otherwise, am

of its opérations. makes 1elephones available for intra-

natural person or an entity such as a corporabron. pas:-

state service 1o the public or to users of its premises. in

nership. municipal corporation, agency. or associzion.

cluding but not limited 10 hotels. motels, hospitals. cam-
puses. and pay telephones.

“Central office - switching unit in a telephone system

having the necessary equipment and operaling-arrange-
ments for terminating and interconnecting subscribers’
lines., farmer ‘lines, toll lines and interoffice trunks,
(More than one central office may be located in the
same building or in the same exchange.)- '

Commission (agency) — in a context meaning a state

agency. the Washing’ton utilities .and transportation-

comumission.

Commission _(financial) ~ in_a context rcfcrnng to

compensation for ielecommunications services. a pav-
ment from an AOS company to an aggregator based on
the dollar volume of _business, usuallv expressed as a

. percentage of tariffed message toll charges.

‘Competitivé telecommunications company — a tele-
communications company which is classified as such by
the commission pursuant to RCW 80.36.320.

Competitive telecommunications service — a service

which is classified as such by the commission pursuant to

RCW 80.36.330. 7 .

((€ustomer)) Consumer - user not classified as a
subscriber.

Exchange - a unit estabhshcd bv -a uu}m for commu-
nication service in a specnﬁc geographic area, which unit
usually embraces a city, town or community and its en-
virons. It usually consists of one or more central offices
together with the associated plant used in furnishing
commumcanon service to the general public within that

area.
Exchange area — the- spccxﬁc area served by. or pur-

ported to be served by an exchange.
Farmer line - outside plant telephone facilities owned’
-and maintained by a subscriber or group of subscribers,

which line is connected with the facilities of a tefecom-
munications company for switching service. (Connection

is vusually made at the base rate area boundary.)
Farmer station ~ a telephone mslrumcnl mslallcd and

in use on a farmer line.

o lnlerexchangc telecommunications compam. - a tele-
. communications company. or division thereof, 1hal does

not provide basic local service.

Location surcharge — a flat, per—call chargc assessed
by an alternate operator services company on behalf of a
call aggregator in addition to message toll charges. local
call charpes. and operator service charges. A Jocation
in_whole or in part. to the call

aggregator—customer.
Operator service charpge — a charge. in addmon 10 !hc
message toll charge or local call charge, assessed for use

Station - a telephone instrument installed for the use
of a subscriber to provide 10ll and exthange service.

- . Subscriber - any person. firm. partnership. corpora-

tion, municipality, cooperative organization. governmen-
tal agency. etc.. supplied with service by any utility.

"Toll station - a telephone’ instrument connected for
toll service onl\ and to which. message -lelephone 1oil
rates apply for cach call made therefrom.

Utility - any corporation, company. association, _]Olnl
stock association. partnership. -person. their lessees,

trustees or receivers appointed by any court whatsoever,

owning. controlling. operating .or managing any tele-
phone plant within the state of. Washington for the pur-

pose of furnishing telephone service to the public for hire .

and subject to the jurisdiction of the commission.

Reviser's note:
and deletion marks 1o indicaie amendments 1o existing rules. The rule

-published above variés from its predecessor un. cértain 'cspcus not 1n-

dicated by the usc of these markings.

AMENDATORY SECTION (—\mcndma Order R-293.
“Fied 1/31/89)

- WAC 480-120-106 FORM OF- BILLS. Bills to
subscribers shall be rendered regularly and shall clearly
list all-charges. Each bill shall indicate the date it be-
comes delinquent and notice of means by ‘which a sub-
scriber can contact the nearest busmcss of‘icc of the
utility.

The portion of 2 bill rendered by lhc local exchange

company on behalf of itself and other companies shall
clearly specify the alternate operator service company's
billing agent and. where feasible. within ninetv davs af-
ter the effective date of this rule. the provider of the al-
ternale operator service ((orr*rts—mﬁrmcd—bﬁhm
agent:)) and a toll free telephone number the consumer
can call to question that portion of the bill and. if ap-
propriate, receive credit. A number may-be used on this

‘portion of the bill only if it connects the subscriber with

a firm which has full authority to investigate and. if ap-

. propriate, to adjust disputed calls including a means to-

verily that the -rates charged are correct. Consumers re-

questing an address ‘where they. can wrile to question .

that. portion of the bill shall.be prowdcd that
information.

“A local exchange company shall not prowdc billmg
and collection services for telecommunications service to

any company not properly registered 1o provide service

within the state of Washington, except toa billing agent -
that certifies. to the local exchange carrier that it wil}

submit charges onlv on behall of properly registered
companies. As a part of this certification the local ex-
change company shali require that the billing agent pro-

_of a calling card. a credit card or for automated or !ne
operator service in completing a call. ’

_ Outside plant - the telephone equipment and facilities
installed on. along. or under streets, alleys, highways. or

on private rights—of-way between the central office and -

subscribers’ locations or bct“cen central offices.

vide 10 it a current list of ‘each telecommunications com- -

pany for which it-bills showinp the name (as registered
with the commission) and address. This list shall be up-

- dated and provided 10 the-local exchange -company as -
-changes occur. The local exchange company shall in -

lurn. upon receiving it, provide a copv of this list to.the

[109)

"RCW 1405395 rcquxres the use of urderlini: ng -
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commission for its review whenever a carrier is ,addcd' or

Washington State Registei‘;- Issue 91-13

does not include in-room telephones provided by hatels

deleted.
All'bills for telephone service shall identify and set out

separately any access or other charges imposed by order
of or at the direction of the Federal Communications
Commission. In addition, ali bills for telephone service
within' jurisdictions where. taxes are applicable will

“clearly delincate the amount, or the percentage rate at

which said tax is computed, which represents municipal
occupation, business and excise taxes that have been

levied by a municipality agamst said utility, the effect of -

which is passed on as a part of the chargc for telephone

service.
Subscribers requesting. by lclcphonc lcucr or office

visit an itemized statement of all charges shal} be fur-’

nished same. An itemized statement is meant to'include
. separately, the total for exchange. service, mileage
charges, taxes, -credits, miscellaneous or special services
and toll charges, the latter showing at least date. place
called and charge for each call. In itemizing the charges

- of information providers, the utility shall furnish the

name, address, telephone number and -toll free number,
if any. of such providers.
shall be at a filed 1ariff charge.

Upon a showing of good cause, a subscriber may re-

quest 1o be allowed to pay by a certain date which is not
the normally designated. payment date. Good cause shall
* include, but .not be limited to, ad;ustmem of the pay-
ment schedule to parallel receipt of income. A utility
may. be cxempled from this adjustmem requirement by
the commission.

-~

A\JE\DATORY SECTION (Amending Order R-316
‘ ﬁlcd 3,‘23,90)

W AC 480-120-138 PAY TELEPHO\ES LO :
‘CAL AND INTRASTATE. Every telecommunications

“company operating an ‘exchange within the siaie of
Washington may allow pay telephones ‘to be connected
“"to the company’s .nct\tork for purposes of interconnec-

tion and use of registered devices for local and intrastate

‘communications. Evcrv such telecommunications . com- -
- pany offering such service shall file tariffs with: the com-
" ‘mission setting rates’ and conditions applicable to.the

connection of pay telephones 1o the local and intrasiate

“network under the following terms and conditions. Local
exchange companies that do not have a public access
fine taniff on file with the commission shall not be sub-
ject to these rules.

For purposes of these rules pa\ telcphone is defined -

~'as equipment connected to the lclcphonc newwork in one’
“of the Tollowing modes:

(a) Coin operated: A telephone \.apablc of receiving
nickels, dimes. and quarters 1o complete telephone calls.
Credit card or other operator-assisied billing ‘may bc

- -used from a coin—operated instrument.

(b) .Coinless:: A -pay telephone where. compleuon of

calls, except ‘emergency calls; must be billed by an alter-

~+native billing method such as credit card, calling cards,

* collect. - third~party billing, or ‘billed in connection with
the billing of meals, goods, and/or services. These pay
- phones include, but are not limited to. charge-a—call.
cordless, lablelop and credit card stations. The -term

Any additional itemization

motels. hospitals. campuses or simuar faciiiies for the
use of puests or residents. ’

For purposes of these rules. the term “subscribes® s
defined as a party requesting or using 2 public access
line for the purpose of connecting 3 pay telephone to the
telephone network.

(1) Pay telephones.connected to the company network
musi comply with Part 68 of the Federal Communica-
tions Commission rules and regulations and the ((cur
rent)) National Electric Code and XNationa! Electric
Safety Code as they existed on January I.-1991, and
must be registered with the Federal Communications

- Comrnission. or installed behind a coupling device which

has been registered wnh the Federal Communications

~Commission. -

(2y All pay telephones shall prondc dial tone first 10
assure emcrgcncx access 10 operalors without the use of

" a-coin.

AR,

(3) The caller must be. ablc to.access the opcralor and ..

911 where available without the use of a coin.

4 ((}lht—mbscﬁbcr-shﬁi’—*pn’}—mﬂocﬂ-d'ntcmfr:rs-

ammmmmmmmﬁh_))'

The charge for each directory assistance call paid by the
((user)) consumer shall not excesd the {{current})-pre-

vailing per call charge ((paid—bythe—subscriber)) for

.comparable directory assistance. 1n the absence of per-
. suasive contrary evidence.

the charge of U'S WEST

Communications for intraLATA directory assistance or
AT&T for interLATA directory assisiance shall be ac-
cepted as the pre\:nhng charge. -\ Ioc:mon surcharzc 1s

not permitted.
(5) Emergency numbers {¢.g.. operator assistance and

‘ 911) must be clearly posted on cach pay telephone.

(6) Information consisting of the name. address. tele-
phone number of the owner. or the name of the owner

" and a toll-free le!ephonc number where a caller can ob-

tain assistance in the ‘event the pav telephone malfunc-

_tions in any way. and procedures for obtaining a refund
from the subscriber must be dlspl.ned on the front.of
the pay telephone.

The following’ information shall also be poswd on or

: adjaccnl 10 the lclcphonc mstrumem

(3=

costs® Thc method bv which the consumer may obiain

without charge an accurate quomnon of rates. fees and
surcharges: and

(b) The notices
AT ().

rc'quircd by WAC 480-120-

In no case will 1he Lharocs o (hc -user excced the

' ‘quoted costs. -
{7) The telephone number of the pay telephone must.
: _bc displaved on each insirument.

(8) The subscriber shall ensure that the pay telephone
is_compatible for use with hearing aids and its installa-
tion camplies with all applicable federal. state, and local
laws and regulations concerning the use of lclcphoncs by
disabled persons.

(9) The pay lelcphonc if coin opcratcd must relurn

the coins 1o the caller in the case of an incomplete call’

Liog
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and must be capable of receiving nickels. dimes, and
quarters. Local exchange company. pay telephones shaijl
not be subject 1o the requirements of this subsection.

(10) All pay telephones must ({be—capabie-of-provid-

tng)) provide access 1o all interexchange carriers where

such access is available. If requested by the subscriber. -

the local exchange company providing the public access
line shall supply, where available. (a) restriction where

WSR 91-13-0"8

(18) Violations of the tariff. commission rules per-
taining to pay telephone service. or dther reguIrementy
contained in these rules, inciuding 1nterexchange carsie-
access requirements, will subject the pas “teiephon
disconnection of service if the deficiency is not corre 3
within five days from date of written notification 10 the
subscriber. WAC 480-120-081 (4)(g) shall not 2pph o

o
e
~.

.

13
[ &
o

such disconnections: Local exchange company field VISITS.
- shall be charged te the subscriber if the charge s re.

avartable; which prevents fraud to—the by selective
blocking of 10XXX 1+ codes and (b} call screening to

quired by a pertinent Jocal exchange company tarifl.

identifv the line as-onc 10 which charges mav not be
billed, at appropriate tariffed rates. -

(1}) Except for service provided to hospitals, libraries, -
“or ‘similar public ‘facilities in which 2 telephone ring

might cause undue disturbance. or upon written request

of a law enforcement agency, coin-operated pay tele--

phones must provide two-way service. and there shall be
no charge imposed by the subscriber for incoming calls.

- This subsection will not apply to pay telephones’ ar-

ranged for one-way service and in service on May |,

©1990., Should an existing one-way service .be. discon-

nected, change telephone number, or change financial

responsibility, the requirements of this subsection shall

apply. “All pay-telephones confined to one-way service

" .. shall be clearly marked on the front of the instrument.

. pany-owned -to privately—owned

(12) Pay telephones shall be connected only to public
access lines in accordance with the approved tariffs of-
fered by the local exchange company. Local exchange
company pay telephones are not subject to this
requirement. L
(13) A subscriber must order a separate pay telephone

_ access line for each pav telephoné installed. Extension

telephones may be connected to'a pay telephone access
line when the instrument: ' :

(a) Prevents origination of calls from the exiension
station: and . o ,

(b} Prevents third party access to-transmission from
either the extension ((of)) or the {{com=—operated)) pav
telephone instrument. = ,

Local exchange companies are exempted from (b} of
this subsection. : : o

(14) Credit card operated pay teiephonés shall clearly

» identify all credit cards that will be accepted.

(15} Involuntary changes in telephone numbers upon
conversion of pay telephones from local exchange com-
pay telephones are

prohibited.

(16) No fee shall be charged for nonpublished num- .

bers on a public access line. 7
(17) Cordless and tabletop pav telephones shall not be

connected to the telephone network except under the .

following conditions: ,
(a) The bill for usage is tendered to the user before

leaving the premises where the bill was incurred or al-

ternatively billed at 'the customer’s request: and

(b) The user is notified verbally or on the instrument
that privacy on cordless and tabletop 1elephones is .not
guaranteed; and

(c) When other electrical devices are equipped with
filters.:as necessary, to prevent interference with the pay
telephone. ’ :

It shall be the responsibility of evers local exchange
company to assure that any subscriber taking service

pursuant to these rules and to tariffs filed pursyant 1o

these rules meets alf of the terms and conditions con-
tained within these rules and the tariffs so filed. It shali
be the duty of the local exchange company 1o enforce
the terms and conditions contained herein.

It shall be the responsibility of the local exchange
company to provide free of charge one current telephone
directory each year for each public access liné. It shall
be the responsibility of the subscriber to make a reason-
able effort 1o assure a current directory is available a;
every pay telephone location. ’ :

Public access lines will be charged at rates aciotging
to the relevant tariff as approved by the commission.

{19) Disconnection of, or refusal to connect. a pay
lelephone for violation of these rules mav be reviewed b
the commission in a formal complaint undar WAC 48C-
09—~20(5) through an adjudicative or a briei sdindivp-
tive proceeding under the provisions of chaptas 3403
RCW and 48009 WAC. B :

Reviser's note: RCW 34.05.39% reguires the use of vnderlining
and deletion marks to indicaie amendments to eusung rule. The enle
published 3bove vanes from its predecessor in cerian FES Y 42 MUE e
dicated by the use of these markings - -

AMENDATORY SECTION {Amending Order R...1

filed 1,31.89)
WAC 480-120-141

ing alternate operator services (AOS). as defined in
WAC 480-120-021, shall {{confornr—ra)) comply with
this and all other rules relating 10 lelecommunications
companies not specifically waived by order of the com-

AV

mission. ((Aftermate opcratorservices companrestA0S)

$ 3 i) b I | T . } d
STLUSTT ST W IIICITr ™Y JUTCTTITITOTCT, llU')HllJl. [2LR 22NN

31 . b 1 -
CANTPUS T TOstomeT=0wneG My RO c T Comraces

o P-IU‘;C"C U}.'LFJ\UI )ti“f\.ﬂ W llb‘:;tlllﬁc)) R
(1) Each alicrnate operator services company shall file

with the commission at least eversy six months a current

list_of operator services customers which it serves and

the locations and telephone numbers 1o which such ser-

vice is provided 10 each customer. A customer list pro-

vided pursuant to this rule is proprictary information .
and. if identified when fled as required in WAC 3480

09-015. 15 subject to the protections of thal rule. ]
{2) Each AOS company is responsible for assuring

“that each of 1ts cusiomers complies fully with contract .-
and tariff provisions which are specified in this rule. -

Failure 10 secure compliance constitotes 2 violation -by
the AOS companv.

[11). _ - _ -

ar iy,

C

ALTERNATE OPERATOR
" SERVICES. All telecommunications companies provid-
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{a) The AOS company shall withhold on a location—

Washington State Repister, Issue 91-1.

consumer’s preferred carrier and 1o make 1t clear tha:

bv-location basis the pavment of ¢ompensation, inclug-
ing._commissions. from -a call aggregator. if the AQS

“the consumer has access to the other providers

(¢) Provide access from everv in> ment 1o

company reasonably believes that the call agprerator is

services and all available in'lcrcxchangc carriers: a

blocking access 1o interexchange carriers in violation of

{d) Shail post. on or near the instrument, 2 noucs

these rules.

(b) Violations of tarifl. contract or other statements of

- stating whether a location surcharge of anv other fee 13

imposed for telecommunications access. through the ip.

conditions of service, in commission rules pertaiping to

strumenl. the amount of any fee or location surcharge,

AQOS company service. or of other requirements con-

and the circumstances when it will appiv.

tained in these rules, including interéxchange carrier ac-

{¢) Posting under these rules shall begin no later than

cess requirements, will subject an aggregator ‘to termi- .

Ociober 1. 1991, and shall be completed no later than

natiop of alternate operator services if the deficiency is

January 31, 1992 In the interim. posting in compliance

not corrected within five davs from date of written notj-

with the immediate prior. posting provisions of WAC

“fication to the agprepator. WAC 480-120-081 (4)(g)

480-120-141 is required and shall constitute compliance

shall not apply to such terminations.

{c) AOS company actions in furtherance of this rule

may be reviewed by the commission in 2 formal com-

plaint under WAC 480-09-420 through an adjudicative

‘or_a_briel adjudicative proceeding under the provisions

of chapters 34.05 RCW and 48009 WAC.

{d) An AOS company shall refuse to provide operator

* with this rufe.
() (5) The alternate operator services compan\’

shall:
(a) Identify the AOS- compan\ providing the service

((Uﬁts—amhonztd—h’rhn-g—mzm)) audibly_and distinctly

at the begmmng of every call. and again before the call

is_connected, including ((ﬁ‘osc‘ha"rdr*d—ammnc:-ﬁw-

“services to a_call apgrepator who the commission has

found- 10 have knowinglv and repeatedly violated com-

- and)) an announcement to the LZU]Cd party-on calls

placed collect.

mission rules reparding the provision of alternate opera-
tor service until the commission has found that the call

(i) For purposes.of this.rule the bezmnmg ol' the call

" is no later than immediatelv following. the prompt 10 en-

aggregaior will comply with relevant law and rule.
__) For purposes of this section ({the)), “consumer”

-meéans the party ((bﬁfcd‘forthc-v:omp&trmn—of)) initiat-

ter billing information on .avtomated: calls and. on live

.and_automated operator calls, when the call is. imitially

routed to the operator.

‘ing andfor paving for an ((mtcrstm-c—*nmm)) inter-
" -exchange or local call.

aggregator, i.e.. the hotel, motel. hospital, prison, cam-

Customcr means the call call

pus, {{custonrcr=owned)) pay telephone. etc.. contracting
with an AQOS for service:

((t1)) (1) An altermate operator services company
shall” rcquxrc as a parn of ((the)) anv contract with its

customer and as a term and condition of service stated in _

(ii). The message used bv _the AOS. company’ shall
state the name of the company as registered with the
Cominission whenever refcrnng to the AQOS company.

Terms such as "companyv®. "communications’. incor..
porated”. "of the northwest", elc., when not necessary 1o
clear consumer identification of the entity providing ser-

vice mav be omitied when :xuthonzcd by letter from the -

secretary of the commission.

- i3 1ariff, that the customer:

(a) Post on the telephone instrument in plain view of
anyone using the telephone. in eight point or larger Sty-

* ‘mie Bold type. the mformauon provided in the !’ollowng

nolxcc

SERVICE ON THIS INSTRUMENT MAY BE- PRO-
VIDED AT RATES THAT ARE HIGHER THAN:
NORMAL. YOU HAVE THE RIGHT TO CONTACT -
_THE OPERATOR FOR I\FORMATIO\ REGARD-
ING CHARGES BEFORE PLACING YOUR CALL.
l\STRLCTlO\S FOR ({DIXLIRG-THROLGH-THE
.mﬁt—fmme—cwxw)) REACHING.

YOUR PREFERRED CARRIER ARE ALSO AVA[L-
ABLE FROM THE OPERATOR.

(b) Post and maintain.in legxble condmon On or near

lhc telephone:

(i) The name. address. and without—chargc number of

the. alternate. operator services company. as- rcgmercd,'

with the commission:
(i) Dialing directions so that a consumer may rcach

~the AOS operator {(so—=s)) unhoul charge to rcccne
specific rate information; and ,
_ (m) Bra'img—d Dnrecllons 10 allow the consumer- o

(( ; }

¥)) reach the

(i)Y The consumer shall be permitted to termic c :

 telephone clal at no charge beiore the call is < ... <

(v) The AOS company shall immediste.,
quest. and at no charge to the consumer, disclos:
consumer:

{A) a quote of the rales or chargcs for the call, th-
cluding any surcharge;

(B) the method by. which the rates or Lhﬂl’ECS \nll be
collected: and

(€} the methods by which compl:nms aboul the rates,
charges, or collection practices will be resolved. -

(b} Provide 10 the local exchange company such in-
formation as may be necessary for billing purposes, as

- well as an 1ddre>s and.wll frcc ulcphonc number for

consumer inquiries.’ : :

{¢) Reoriginate calls 10 another C3rrier upon request
and without charpe. when equipment is in place which
will accomplish reorigination with sereening and allow
billing from the point of origin .of the call. If

reorigination is not available. the ADS company shall -

give dialing instructions for the consumer's preferred
carrier.

(d)_Assure that a_minimum of ninety percent of aII
‘calls shall be answered by the operator within ien sec-
onds from the time the call reaches the carrier's switch.

2]

S
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{e) Maintain adequate facilities in all locations so the
overall blockage rate for Jack of facilities. including as

WSR 91-13-07%

the absence of other persuasive evidence. 2 demonstca-
tion that operalor service equals or sxceeds that prosiced

pertinent the facitities for access to consumers preferred

by US WEST Communications for tniral AT S services

interexchanpe carriers, docs not exceed one percent in

or AT&T for interLATA services will be accented as

the time consistent busy hour. Should excessive blockage

demonstrating public convenience and advantage.

occut, it shall be the responsibility of the AOS company

- {b) Charges no greater than the prevailing operator

to_determine what caused the blockage and 1ake imme-

service charges in the relevant market - intraLATA or

diate steps to correct the problem. This subsection does

interLATA - will be accepted as demonsirating that

not apply 10 blockage during unusually heaving traffic,

charges are for the public convenieace and advantage In

such as national emergency, local disaster, holidays. ete. -

the absence of persuasive contrary evidence. the charges

((639)) (6) The ahernate operator services company

shall assure that ((conswmers)) persons are not billed for -

calls which are not completed. For billing purposes, calls
shall be itemized, identified, and rated from the point of
origination'to the point of termination. No call shall be
transferred to another carrier by an AOS which cannot
or will not complete the call, unless the call can be billed
in accordance with this subsection. ' , ‘
((t1)) (7) For purposes of emergency calls, every al-

ternate operator services company shall have the follow-

ing capabilities: . ,

(a) Automatic identification at the operator’s console
of the location from which the call is being made;

(b) Automatic identification at the operator's console
of the correct telephone numbers of emergency service
providers that serve the telephone location, including but
not - limited 1o, police, fire. ambulance, and poison

control;

(c) Automatic ability at the-operator's console of di-
aling the appropriate emergency service with a single
keystroke; ' -

(d) Ability of the operator to stay on the line with the
emergency call until the emergency service is dispaiched.

No charge shall be imposed on the ‘caller ((from)) by
the telephone company or the alternate operator services
company for the emergency call. - :

If the -alternate operator services company does not’
_possess these capabilities. all-calls in which the {{catter))

consumer dials zero (0) and no other digits within five
seconds shall ‘be routed directly to the local exchange

. company operator, or to an entity fully capable of com-

plying with these requirements. AOS companies lacking

sufficient facilities to provide such routing shall cease -

operations until such time as the requifements of this
section are met. - :

((€5Y€onsumer))- (8) Complaints and disputes shall -
be treated in accordance with WAC 480~120—101'.7

Complaints and disputes. | _
(€69} (9) Charges billed 10 a credit card company

. {e.g.. . American ‘Express or Visa) need not conform to

the call detail requirements of this section. However, the
AOS shall provide ({conmsumers—with)) specific call detail
in accordance with WAC 480-120-106 upon request.

{10) "Public convenience and advaniape " surcharges:

for US WEST for intral ATA service and AT&T for

interEATA service will be accepted as the prevailing

charges. .

(c) Surcharges: variable rates. No location surcharge

may be added 10 without—harge calls nor to a charge |

for directorv assistance. No tanfi mav provide for rate
levels which vary at the option of a call aggregator. pro-
vided. that an aggregator mav waive application of the
surcharge to calls from its insiruments, and provided
fusther. that an  AOS company mav. establish a tanff
rate for hiph—cost locations if the conditions for applica-

- tion of the rate confine it to locations with substantially

higher than average operating costs. ]

(11) Rates to the consumer for the provision of alter-
natc operator services, including directory assistance.
shall not exceed the prevailing rates for such services in
the relevant market ~ intraL ATA or interLATA - un.
less need for the excess to produce rates which are fair,
lust and reasonable is demonstrated to the satisfaction of
the commission. In the absence of persuasive contrary
evidence. rate levels of U S WEST for inira LATA ser-.
vice and AT&T for interLATA service will be consid-
ered the prevailing rate.

(12) Fraud prevention.

(a} A company providing interéxchange telecorimuni-
cations service mav not bill 3 call agerepator for charaes
billed 10 a line for calls which orninated from that line
through the use of 10XXX+0: JONXX+01: 9S-NAXN:
or 1-800 access codes. or when the call originating from
that line_otherwise reached an operator_position, if the

- originating ‘line subscribed 1o oulzoine cajl screening and

the call was placed after the efective date of the outgo-
ing call screening -order. B
(b) A company providing interexchange telecommini-

cations service mav not bill 10 a call apgregalor any

charges for collect or third number billed calls. if the
line serving to which the call was billed was subscribed

10 incoming call screening and the call was placed afier -

the effective date of the call screening service order.

fc) Any calls billed through the local exchange carner
in -violation of subparagraphs (a) or (b) above must be
removed from the call ugpreeator's bill by the local ox-
change company upon identibcation. If investigation by
the local exchange company determines that the peru-

vanable rates. ‘ : N
(a) ‘For services, public convenience and advantage

nent call screening was operational when the call wis
made, the local exchange company mav relurn the

means at a minimum that the provider of alternate op-

charges for the call 1o the interexchange telecommum-

erator._services offers operator services which equal or

cations company as not billable.

exceed the industry standards in availability, technical
quality and response time and which equal or cxceed in-

~ {d) Anv calt billed directlv by an alternate opérator
" service company, or through a billing method other than

dusiry standards in varietv. or which are particularly

the local exchange company. which is billed in violation

adapted to meet unique needs of a_market segment. In

of subparagraphs (a) and (b). above. must be removed

[113]

p 1 Db,
)



0

WSR 91-13-078

from the call aggregator’s bill. The telecommunications
company providing the service may request an investiga-
tion by the:local exchange companvy. U the local ex-
change company, after investigation. determines that
call -scréening which would have protected the call,
which 15-offered by the LEC and was subscribed 1o by
the call agpregator. was not operational at the time the
call was placed, the AOS company shall bill lhc LEC
for the call. :

Reviser's note  RCW 34.05.395. requires the use of undetlining

and deletion marks to indicate amendmients to cxrstxng rules. The rule
published above varies from its predecessor in' certain respctts not in-

. 'dlcaled by the use of these markings.

Reviser's note:  The typographical error in lhe above section’ oc-

. curred in the copy filed by the agency. and appears ln the Register

pursuant to the rcqun'cmcnts of RCW 34.08.040.

NEW SECTION
WAC 480-120-143

a per—call -basis musi. provide without—charge access 10
911, where available, and to the local. cxchange company
operator. :

WSR 91-13-079
PERMANENT RULES
.DEPARTMENT OF ECOLOGY

‘ [Drdcr 90—6‘—-F:lcd June 18 1991, 1:40 p.m.. cﬂccuvc Scptcmb:r
18. 1991}

Date of Adoption: June 18, 1991, :
Purpose Regulate the dischargé “of toxic. pollutants

from new’ polluuon sources-and certain exlsung sources

in order to, prevent air pollution. reduce emissions .to the

- extend ‘reasonably possible. and maintain such levels of

air quality as will protect human health and safety.
Statutory Authority for Adoption: RCW 70.94.331.
. Pursuant to notice ﬁlcd as \\SR 91—01—083 on

‘December 18, 1990.
‘Changes Other than Editing from Proposcd 10 Adopt--
ed Version: WAC 173-460-010 Purpose. . .
Subsection (1) was revised 1o clarify that ecology wilf

use the lists in WAC 173-460-150. and 173-460-160 10

define toxic air-pollutant. This change was made to in-

sure:consisiency with the definition of toxic air polluta nL.
WAC 173-460-020 Definition.

“Acceptable source impact level (ASIL)' was revised.

o clan’fv that the rule does not apply 1o restricted or

7 comrollcd areas. This change was made in rcsponsc 10-

pubhc comment requesting clarification. .
Rca;onablv available ‘control lcchnolom for loncs

(T-RACT)" was added. This. technology” category was.
added for two reasons. Changes 10 .the V&ashmglon!—;
Clean Air Act restrict applicability of new source review -
and T-BACT to pollutant increases. Public comments .
recommended that T-BACT apply only 1o sources in-

creasing toxic pollutants.

WAC 173-460-030 chmrcmems apphcabllm andv

excmpuons

LOCAL SERVICE TO
. AGGREGATORS. The local exchange company’s tariff
“shall provide that every aggregator offering Jocal calis on

Washington State Regis(er, Issue 91-13

Subscction (1) was deleted. This change was made 1n
response o' comment that it was duplicative and incon-

“sistent with requirements in WAC 173—460-040. '
Subsection (3)(a) relabeled subsection (2}1a) and was

modified by deleted all text after the word “devices -
This changc was made in response to public comment
that the section was confusing and incorrect grammar.

Subsection. {3)(e) was added 10.exempt “process venis
subject 10 40 CFR Parts 264 and 265, Subpart AA "
This was added in response to comment that rcgulauon
of these vents is duplicative with federal ruie.

WAC .173-460-040 New source review.

Subsection (1). the explanation of notice of construc-
tion in subsecuon (1)(a) was moved to this section for

* clarity.

Subscctxon (l)(a) this subsccuon was rcv.mtcn 10
clanfy The phrasc "unless conditions in subsections (c)

~and (d) of this subsection apply 10 the new source® was-
~ deleted and 2 second sentence used:to explain when no-
_tification and. notice. of CONSIruction are not- required.

The term “application” was.added to clarify that al] new
toxic. sources musl -provide information:to the authority.

" This change is- made because of change of applscab:luv

of new source review to toxic increases, only. An apph.
cation- will_be used to evaluate: pollutant changes as:in-
creases. or decreases.

Subsection (c).was deleted because the notice of con-

- struction requirements were consolidated in subsection

(1)(a). A. new requirement becomes subsection (c). This
limits new source review of modifications and “the air

‘contaminants whose emissions may increase as a result .

of the modification.” This change is made for consisten-
¢y with change made. 1o the. “ashmglon Clean Air Act
and because -of -public comment requestmg that ‘new
source review be limited to toxic pollutant increases.

Subsecuon (d) was deleted and rewritten ‘as:-subsec- .

tion (")(a)(b)(c) Subsection-(2) is. the same as subsec-
tion-(d). Subsection (2)(a) is the same as subsection
(d)(1).: Subsection (d})(ii) was relabeled subsection (2)(b)
and changcd by deleting the phrase “does not increase
toxic air pollutant emissions significamtly.”

amblguous in:how it related 1o the small quantity emis-
sion; tables: Subsection-(d){iii)} was relabeled subsection
(2)(¢) and simplified 1o relate all minor material
changes 10-the small-quantity emission: tables. The re-
quirement for demonstrating no overall toxicity increase
was dropped. This was changed because of public com-
ment thal this section was ambiguous. Subsection.(d)(iv)
was dropped.”because it was duplicalivc with ‘the
nonprocess. fugilive..emission cxcmpuon in WAC 173—

460030

Subscction (’) is relabeled subsecuon (3).

Subsection (3)(2) .is relabeled subsection (4)(:1) and
changed to add “and authority® afier “state. " Change Is
made to clarify that sources.must be in accord with ap-

‘plicable local authom) rules. Change is made in re-

sponse 1o public comment: rccommcndmg this addition.
Subsection’ (3)(b). is relabeled - subsection (4)(b) and

modified by addmg ’[o: the: toxic air- pollutants which

are likely to increase.” Change is made for consistency

with the Washington Clean Air Act and because of;

[114],

Change was ..
made based .on- publlc comment that this phrase was
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postinark is the date of submission for documents you send

{9 bty mail. For documents you transmit by other means, the

‘l

date we receive the document is the date of submission. -

N w [1ON

YV AC 296-27-21045 What are the requirements -

" related to movable equipment? (1) For serious, repeal. and

willful violations involving movable cquipment, you must
" aniach a warning tag or a copy of the citation to the operating

controls or 1o the cited component of equipment if the viota-
_ tion has not already been abated. You must do this for hand-

held cquipment immediately after you receive the citation,

and you must do this for other equipment before moving it .

within the worksite or between worksites.

(2) ‘You _must usc a warning tag that properly warns
employees about the nature of the violation involving the
equipment and that tells them where the citation is posted.

'Nonmandatory Appendix A conwains a sample lag zhat you

tag.

Rk TaTeral

may use to meet this requirement.
(3) For the construction industry. a1ag dcs:gncd and used

“in accordance with WAC 296-155-300(8) and 296-24-14011

meets the requirements of this section when the information
.required by subsection (2} of this section 1s included on the

covered by other matenal.
(5) You must make surc that the tag or copy of the cita-

tion attached 1o movabie c?l ipment remains attached until:
= You have abated the violation and you have submit-

.1ed all abatement verification documents required

by this regulauon to-us:
* Youhave pcrmancndv removed the cited equipment

. from service:
*  You no longer have conlrol over lhc cited cqunp—

ment: or
"« A final order »acalcs the violauon.

- =
WAC 296-27-21030 Appendix A (Neamandatory).

‘What can a warning tag for movable equipment involved - »

in serious, repeat, or willful violations look like? You may

" use a warning tag simiiar to the'sample shown below: You

must make sure the warhing lag meets the requrements of

and is used in accordance with the requirements of WAC
296-27-21045. . ’

R e A Y I R R A

) (4) You must rhak'c sure that the tag or copy of the cita-
ton atlached 1o movable cquxpmcnl is not altered. defaced, or

O
WARNING:

EQUIPMENT HAZARD
CITED BY L & I

EQUL PMENT CITED:

HAZARD CITED:

[P

 FOR DETAILED INTORMATICN
"SEEZ L & I CITATION PCSTED AT:

BAZKIRIND COLOR—CRANCE -
NESSASE CCLER—3ZACK

WSR 99-02-020
» PERMANENT RULES
UTILITIES AND. TRA\SPORTATION
COMMISSION

1General Ordcr No R-452. Docket No UT-97020t—Filed De-.en‘ber 9.
: 1098, 342 pm}

In the mancr of amcnding WAC 480-120-021. 480 1:0‘-
138 and. 480-120-141: and repealing WAC 380-120-137,
480-120-142 and 480-120-143. relaung 10 pay phonc and
operator services providers.

STATUTORY OR OTHER AUTHORITY: The Washmglon

Ualities and Transportanon Commission {commissiofl of
‘WUTCY takes this action under Notice No. WSR 98-17-068,
filed with the code reviser on August 17, 1998. This commus-

sion -brings this proceeding pursuant to RCW 80 04.160.
80.36.520. and 80.0} 040.

STATEMENT OF COMPLIANCE: 'Thus proceeding comphcs
with the Open Public Meeungs Act (chapter 42.30 RCW), the
Admanistrauve Procedure Act (chapter 34.05 RCW), the

State Register Act (chapter 24.08 RCW), the State Environ-

mental Policy Act of 1971 (chapter.34.21C.RCW). and the
chulatorv Faimess Act (chapter 19. 85 RCW).

DATE OF ADOPTION: The commission adop(cd lhIS rule .

on October 28, 1998

Permanent

LIS N £ SR PR
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CONCISE STATEMENT OF PURPOSE AND EFFECT OF THE
RULE: The proposal requires pay phone service providers and
operator service providers 0 provide a consistent level of ser-

" vice and to meet intrastate standards that are consistent with

federal requirements. The rules will also preserve. 1o the

- extent possible, conunued consumer protecnons 1o a largely-

deregulated environment by measures including adequate
disclosure to consumers at the pay phone itself, atthe time of

‘a call. The rules recognize federal mandates lifung economic

regulanion from pay telephones and opcrator services. Rule
amendments delete provisions that are no longer applicable
or are unduly burdensome, maintain a minimum level of ser-,
vice. provide a means.to obtain limitanons on service when
needed for public purpases. impose consumer protections
through disclosure at the pay phone. and inform consumers of
their nights as pay phone users. The rules also reduce the
level of bureaucratic invalvement in this business to the min-

... imum consistent with adequate consumef protection. Rules

revisions are designed to meet standards set out in Executive
Order 97-02. 7 ' :

REFERENCE ' TO AFFECTED RULES: This rule repeals,
amends. or suspends the following s;ctions of the Washing-
ton Admmistrative Code:

Amends WAC 480-120-021 Glossary, 480-120-138 Pay

telephones—Local and intrastate and 480-120-141 Alternate
operator services; and repeals WAC 480-120-137 Customer-

" owned pay telephones—Interstate, 480-120-142 Aliernate

operator services—Enforcement, and 480-120-143 Local
service [0 aggregalors. . - .

PREPROPOSAL STATEMENT OF INQUIRY AND ACTIONS
TREREUNDER: The commission filed a preproposal statement
of inquiry (CR-101) on March 27, 1998. a1 WSR 97-08-036.

ADDITIONAL NOTICE AND ACTIVITY PURSUANT TO PRE-
PROPOSAL STATEMENT:: The staternent advised interested
persons that the commission was considéring entering a rule
makang relating to pay 1elephones and alternate operator sef-
vice providers: The commission also informed persons of the
inquiny inio this matter by providing notice of the subject and
the CR-101 10 al} persons on the'commission’s list of persons

“ requesting such information pursuant to RCW 34.05.320(3).

by sending notice to all registered telecommunications com-

_panies. and by providing notice 16 the commission’s st of
" telecommunications atlorneys. - ¢ -

Pursuant to the nouce, the commission held a workshop
on May 5. 1997. The:commission on July 3. 1997. wrote

-interested persons, summarizing the workshop and request-
Ing comments. On September 12, 1997, the commission staff

circulated a draft of possible rule changes, based on the dis-
cussions and comments, 10 Hterested persons, requesung fur-
iher comments. Commussion staff received comments. and

" prepared and sent a second draft of possible rules to inter-

ested persons on April 28. 1998, and requested comments on
the possible changes. ' : ' :
-Staff convened a meeting of interesied persors on June
2. 1998, 1o discuss the economic ympact of this rule making.
Representatives from the Northwest Payphone Association,
local and long distance telephone companies. and pubhc
counsel were invited 1o anend. Commission staff also circu-
lated a questionnaire to gain more information about the cost
impacts of the rile. -Five companies responded to the ques-

Washington State Register. Issue 93-02

) *
ponnaire. This information and their parmicipation it the dis-
cussion led to the results summanzed 16 the small business

‘economi< nmpact statement.

NOTICE OF PROPOSED RULE MAKING: The commissior

* filed a notice of propased rule making {CR-102) on August

17. 1998 at WSR 98-17-068 ~ The commssion scheduled
this mater for oral comment and adopuon under Notice No
WSR.98-17-068 a1 9:30 a.m.. Wednesday. Octaber 28,1998,
in the Commusston’s Hearing Room. Second Floor, Chandler
Plaza Building. 1300 South Evergrezn Park ‘Drive S'W |
Olvmpia. WA, The nouce-aise provided interesied persons
the opportumity 10 submit wnitien comments 1o the commis-
sion. ' ) : i .
COMMENTERS (WRITTEN COMMENTSi: The commissiorn
received written comments from Fullersof Chehalis and
Centrahia. Jeffrey D. Ghick of Seattle. GTE Northwest Inc

(GTE-NW 1. McDonalds 1n Vancouver. the Northwest Pay - .

phone Associanon (NWPA), William Paine of Maple Valley.
the Public. Counsel section of the Washingtén Atorney Gen-
eral (pubhic counsel). the City of Seattle. Sentury Market-in
Goldendale. United Telephone Company of ‘the Northwest
(Sprint); Teltrust Communications Services., Inc. (Teltust).
US WEST Commumcanons. Inc. (US WEST). the Washing-

" ton Independent Telephone. Association {(WITA). and Wash-

ingion Staie Representative Philip E. Dyer

‘Based on the comments received. commussion siaff sug-
gested revised language without changing the intent or ulu-
mate effect of the propesed-rule. . T

RULE-MAKING HEARING: - The rule :hangés were consid-

ered for adopuion, pursuant 10 the notice.-at the COMMISSION's
regularly scheduled open public mecting on October 28,
1998. before Chairwoman Anne Levinson and Commussioner
Richard Hemstad. The commussion heard oral comments
from Suzanne Stillwell. representing commission staff:

Brooks Harlow. representing the NWPA: Matt Steverwalt,
represenung public counsel: and Theresa Jensen, represent-

ing US WEST. Oral commenters repcated concerns that
were stated n their prevjous wiitten comments.
SUGGESTIONS FOR .CHANGE THAT -ARE REJECTED:

" Although all parucipants workcd,‘dnhgcnily to.achieve con-

sensus. the parncipants and commission staff did not reach

complete agreement on-some 1opics. A summary of those

areas follows. . :

' 1 _Junsd ictional 1S51ES

Several commenters assert.that

the commission does not have Junsdicton over pay phones at |

all because. they argue. the Telecommunicauons Act of 1996

removed all régulation from the state. Commenters believe
that the propdsed rules are anconsistent with federal law and -
regulauon and that the incumbent local exchange companices.

{LECs will be disadvantaged in the competirve market. The
compmssion rejects these arguments. While FCC rules ended

. state regulation of the local coun rate. it left 1o the states the

authonn 1o regulate other aspects of the pay phone industry,

especially in'the area of consumer protection. The rules are. .-
consistent with the imient of Congress and the FCC, and are

compeutively neutral as 1t relates to incumbent LECs. .
2_Disclosure at the pay phone, Commenters argued that
the disclosure that the rules require from both the pay phone
service provider and operator service provider is unnecessary
and cosuy, that too many numbers must be posted, and that

i,
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(echnical limitations may affect their ability to offer on-
gemand verbal rate quotes. The commission suongl_y
behieves that adequate disclosure at the pay phone site 1§
essential 1o promote effecuve compctition and © |_nform and

rotect users appropriately of pay phone services. The
amount of posung will be nearly the same as pnor‘rulc lan-
guage {adding one telephone number Whll? removing ot..hcr
janguage). Adding the commission’s compliance aumberisa

will consider requests for waivers ‘of the rules pursuant o
WAC 480-120-141 2Xb) if technical limitations reasonably
prévcn! offering on-demand verbal rate quotes on request
3. Compensation for_incoming_calls, Commenters
areued that pay phone providers should be allowed to charge
~ customers for calls made to pay phones (incoming calls). and
_ ‘that'the rules’ prevention of such charges violates federal law.
The commission rejects this argument. Federal statute and
FCC orders are at most ambiguous about the existence of an
obligation to compensate incoming calls. and the commission

- " finds no legal or policy reason @ allow such charges.

3, Restricions on call length, Some pay phone providers

-+ {PSPs) and/or location providers want the authority 10 restrict
the length of local calls. Thesc PSPs argue that ajl customers
should have reasonable access to a phone. The rules require
that a basic local call be a minimum of fiftecn minutes. which
will allow persons ample time to conduct business. wall on
“hold.” or deal with cxceptional circumstances. Public coun-
sel urges that there be no yesmictions on length of local calls.
except to meet aeeds due to illicit activity. The rule does not
require the reswicuon of calls 1o fifieen minutes. bt offers a
bafance between customer turnover and individual callers’
needs. The requirement does not affect the 2Le for a local
call, which pursuant 1o federal requirements is not regulated.

Other specific comments that the commission rejected in .

adopuing the rules include the following:

" 'WAC 480-120:138 Pay phone service providers
(PSPs) .. : S -_
WAC 480-130-138 (3)d). required access lo telecom-

municatons relay service calls for the hearing impaired.”

Public counsel urged retaining the broader language of the
‘exisung rule, WAC 480-120-13818). 1o require that ~...instal:

“lation complies.with all appliéable federal. state. and Jocal ~

" laws and regulations concerning the use of telephones by dis-
abled persons.” Although the commussion does not support

Sther violations of law,and if 1t feams of such violations will.

report them appropriately. 1t has no junsdicuon to act upon
such violanons. Other agencies have the responsibility for
ensuring compliance with other federal, state and local laws.

“WAC 4 {4)a The rule
requires that the rate and any call length limutations be-c fearly
and legibly posted on or near the front of the pay phone. Pub-
‘lic ‘counse! asks that all placards bear the rate 1 thirty-point
or larger type and contrasting color:” Contrasung colors can
be an effective means of highlighting the tocal call charge. as
well as larger type. and esther one 1s reasonable. -

WAC 180-120-138 (d)¢), nouce that no change js pro-
vided. GTE argues that it is a commonly known fact that pay

+ phones do not make change and that it needlessly uses-space.

on an already overfoaded placard. The commussion rejects
the argument; virtually all contemporary-technology coin-

necessary consumer protection measure. The commission .

| Wy ASIUNZION SIAME ACRLLEL, 1uc > 0. N R

operated devices offer change. and there 15 no technelogicas
reason why the telephone instrument cannot be provisiones
to do so. GTE can avoid the disclosure requirgment by pro-
viding instruments that make change.

WAC 480-120-138 (43g) and (k} pOSUNE [EQUIEME RS

Subsecuon (3)(g) requires the PSP to pest the name. addszas.
and without-charge telephane number of all presubscnibes
operator service providers serving the wnstrument. and that
the placard be updated within thirty days afterachange. GTE
argues that the thirty-day requifement will be burdenseme in
parts of its rural territory. In some areas. the company ma)

‘only mamtain telephones on an "as needed” basis. As e

WAC 480-120-138 (3)(k). requinng updated piacarding

“within sixty days after the effecnve date of a rule change.

GTE asks that it be amended to permut change at the ime of

" the nextregularly scheduled visitto the pay phone. The.com-
" ‘mission rejects the suggestion that the ume periods be
 extended. The trade-offs here are between consumer infor-

mation and PSP convenience and expense. From the time of
the change until the correct informaton 1s posted. consumers
will not have on-site access to accurate information. The

- commission recognizésthat an “immediate change” require-

ment would impose hardships on PSPs and sizeablc expense
The time periods set in the rule appropriately balance the
affected interests. PSP information shows that the ume pen-
ods will allow changes 1o be made duging “routine” sie visis
in the vast majority of instances. Thirty days is appropnaie’o

" change out placards when there has been a change 1n a pre-

subscribed operator service provider, and sixty days 1s a rea-
sonable time period to change out placards 3s a result of this
or comparable rule changes.

~ WAC 480-120-138 (43(j), commission toll-free qumber.
This subsection requires posting. in contrasting colors. the

commission’s consumer complaint compliance number. 10

include a statement that. "If you have a complaint about ser-
vice from this pay phone and arc.unable to resolve it with the
pay phone owner/operator. please call the WUTC at 1-888..

333-WUTC (9882)." NWPA.LS WEST. and GTE object o
prinung a Washington-specific placard that puts another

number in very limited space  They contend that the pubhic
may become confused and fait to follow instructions for rou-

une calls. They fear that this wall lead 1o acostly leveiof mis- -

direcied complaints that should be managed by the PSP. The
commission rejects this view . The commission comphance
nuinber 15 necessary 1o suppont its compliance effortss and to

_ getinformation from consumers about pay phone problems.

" Public counsel suggests retaining the existing rule lan-
guage of WAC 430-120-138¢14) that requires credit-card
operated phones 10 1dentify all.credit cards accepted. The

- commussion believes that 1a loday's market this 1s not critical

for consumer protection. and the marketplace will address
this 1ssue. Al ’
WAC 480-120-138 (Sxc), one line perinstrument. This

subsection requires that a PSP obtain a separate pay phone ’

access hne (PAL) for each pay phone snsoument. Pay phone
providers oppose ths. suggesting that it may stifle tnnovauon
and prevent PSPs from obuarning the most efficient and cost-
cffective service. The problem addressed by this ruie 1s

assunng that the pay phone s available for service - 1f a sin--

gle line s;n-cs'm_orc-&han one nstrument. the line cannot be

Pcnpmrnl -
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available for both instruments at the same time. The rule was
modified 1n response 1o this objecuon and now specifically
provides for commission waiver if 2 company demonstrates

‘that techrology accomplishes the same resuht as the rule’s

requirement. — .

WAC 480-120-13% (5)(d) and (). extension. cordiess or
tabletop tclephones, US WEST argues that the WUTC
shouid ‘not regulate thie operational éhmc_gcdsu’cs of exten-
s10n 1eiephones. cordless, or tabletop 1eiéphones because
such phones. as customer provided equipment (CPE). are
deregulated. We reject this argument. The rule does not rep-
ulate CPE. It does not prohibit-such-equipment. sct a rental
rate for such equipment. or regulate the dimensions. color,

" ‘form, or stvle of the-equipment. The rule regulates the ser-

vices provided to the customer. a matter that remains within
the commission’s jurisdiction. S )
 WAC 480-120:138 (5)(f); kevpad restriction. The rule

_requires that a pay phone may not restrict the number of dig-
" 'its of letters that may be dialed. US'WEST argucs that the -
 restricuor is inconsistent with marketplace demands, and that

whether or not'to apply keypad restriction should be a deci-

_s10n berween the PSP and Jocauon providers. The commis-

ston rejects US WEST s arguments. in'today's environment,
conisumzrs nced keypad aceess afier dialing the number 1o
enter billing codes. 10 retrieve voice messages, use pagers.
access bank accounts and credit card accounts, call offices
that use automated menus, etc. Kévpad restrictions often

Wsshiﬁgton State Register, Tssue 99-02

safery. regulation. interests of consumers must be. 2 factar in
the process. '

WAC 480-120138/7), telephene directones. The PAL v

provider must furnish without charge one current directon
each vear and the PSP must ensure that a current drrecton s
available at every pay phone. GTE argues thar this 1s costh

and burdensome. and suggested that the PSP need only maks’

"a reasonable effort” 10 make a cument directory available a:

~every pay phone Jocation. We disagree Providing a direc-

tory is 2 part of pay phone service” Consumers should not be

forced to use directon assistanize for numbers that are readify
available 1n-a local diwectory. ‘ )
WAC 480-120-13R(R), comresune malfunciions and ruls

- violations. The rule imposes 2 five-day lumat for correcuny

reponted malfunctions or rule violations. US WEST arpues

-that "Malfunction™ aspect should be removed because it 1s
beyond the WUTC's jurisdiction since pay phonesare dereg-
‘ulated.: As noted repeatediy i this order. the commission dis-

agrees sharply with US WEST S Timited view of otir jurisdic-

tion. Public counsel suggests retainrng provisions of the

existing WAC 480-120-138(18) that make a LEC responsible

to ensure that its PSP customers comply with rules regarding
the use of 1ts PAL line. ' We reject this suggestion: in today’s

- competitive marketplace it is Inappropriate to require the
-LEC o police the activities of 2 competitor. Each conipar

mean hat the cost of a call is wasted and the Consumer has no

. 1eans to conduct her or his activities. Keypad resuiction is
. of it value 1n preventing professional cnme. because po;-

table tone generators are readily available 10 persons who :

__know they will need them. ‘I Jocation-specific problems call
" for-keypad restricuons. warver 15 available under subsection
" (6) of the rule. ’ o '

WAC 480-120-138 (S)e)_coin and credit_operation

' . Pay.phones may provide credit-only sérvice. or coin and

credit service. US WEST again states that it is inconsistent

. with marketplace demands. and should be @ decision between
the PSP and location providers 16 determine type of Tesinc-
.. bions. ‘A company may,ap’pl)’ for waiver of the rules if neces- v

Csary. ., '

: >WAC ,480-‘1.:'20-'!38»(,6). aixthoﬁziné fcs&iclions. ‘ This

_phone service upon request of Jocal governing jurisdictions 1o
" support their-efforis to prevent or limit cnminal or illicit

aztivites - Restrictions may include, but are not limited 10.
blocking of incoming calls, limiting touch 1one capabilities,
and imposing coin restriction during cenain hours. 1S

~ WEST argues that this is beyond the commission’s junsdic-

uon and inconsistent with federal law: it argues that PSPs will
implement such restrictions appropnately and willingly at the

-reguest of Jocal communjties. property owners. ncigh_b_dr,—
. -hood groups, or others at the discrenon of the company. The
- commission rejects.the suggestion that such restrictions must

he'available without commission oversight. The commission
es have. the, jurisdiction and the authority 10 ensure con-
sumer protection-and the minimum service and quality stan-

:dards provided from pay phones. While the commission .
should not be an impediment to effective local police and -

S

Permanen

1s independentls responsible for comphance with WoL "~ _
rules. . i . _
WAC 480-120-141 Operator service providers
(OSPs) . B
~ WAC 480-120-14} £2Wa}, posting - rates. Public coun
sel asks the commussion to reiain the language from the prior
rule that "Service on ths instrument may be provided atrates
that are higher than normal. . Youhave the right to contact the

operator for information regarding charges before placing

your call...” The commssion rejects the request. The.
adopted disclosures provide needed notice., especially cou-
pled with thé opporiunity 10 rezeive an on-demand verbal rate
quote. . o

'_ GTE. NWPA, US WEST expressed the same concerns
discussed above.in WAC 480-120-138(4) on disclosure

_ requirements for pay phone service providers. The commis-

_ sion notes that dusélo;pn; 1s reasonably required for consumes

- provision allows the, commission 10 direct limitations on pay

protection. and resolves these concerns in the same way.
WAC 480-120-141 (2)(b), verbal disclosure of rates.

- .Before an operator-assisied call from an aggregator locanion

_may be connecied by a presubscribed OSP. the OSP must

verbally advise the caller how 10 recerve a rate quote, such as’
by pressing a specific key or keys. but no morc than iwo keys.

or by Staying on the ine. The raté quoted for the call must

 10.do so by late 1999. The NWPA does not object 1o the ver- -
“bal requirement as long as i is consistent with federal

- include any applicable surcharge. and charges-must not

excecd the quote.. o :
Teltrust argues that the proposal is premature in fight of
the FCC's reconsideration of the parallel federal rule. which

15 subect 1o change. It argues that the rule 15 burdensome and o
expensive and that 1t threatens to harm OSPs as well as con- -

sumers by leading 10 rate ncreases. GTE states that 1. does
nol have the technology 10 comply. but that 1t should be able

fequirements both in substance and in the uming of imple.-




=
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_ mentation. US WEST argues that the WUTC should post-
i N

v

pone adoption of rule language concerning this issue until the
FCC adopts 1 final rule. stating that zhc.nccdcg technology
s not currently available for US WEST, and will take about
fifteen months to ynplement once a final decision is made 1o
pse it. US WEST also argues that the rule gencrates costs and
expenses 1o the company that they do not face today. Public
counsel argues that provisions of existing rules, WAC 480-
120-141 (10)(b) and (11} containing limits on OSP rates
should be retained.’ -

~" The commission adopts the FCC's verbal disclosure
requirement on an intrastate basis. Staff recognizes that the
FCC granted limited waivers and exiensions of time to come
nto compliance 10 several specific petitioners for automated

calls, collect call and inmate services (October 31. 1998, and”

December 31, 1998, for collect call and inmate services,

_respectively). Further, the FCC permitted OSPs that use

store-and-forward technology, until October 1999, to come
into compliance with its rules. The federal rule is stayed only
as it applies to interstate inraL ATA operator services unt!
‘sixty days after release of the FCC's reconsideration order.
The -verbal rate disclosure option is necessary (0 better
inform consumers, fosters a more competitive environment,
and it serves the public interest. Petitioners to the FCC rule
have indicated they can use live operators for rate quotes dur-
ing the interim period. Staff's intent is that the WUTC nules
be as consistent with the FCC as local conditions permit. If
there, are significant changes to the FCC rule resulting from
the FCC's review and resuiting order. the commission will do

N an expedited rule making at that time 10 consider changes

neaded for consisiency. Waivers will be considered dunng
the intenm period. consistent with the FCC approach.

WAC 480-120-141 (6% b). operational capabilities - ade-

‘guale facilies. This rule requires the OSP o determine
cause. of excessive blockage and take steps to correct the
problem. US WEST argues:this is not enforceable. stating
that the responsibie party is the Interexchangee Carrier
(IXC). since the IXC s provistomng wunking. The commis-
sion belhieves that the OSP needs 1o pursue any service prob-
fem directly with the 1XC or other responsible party Lo
resclve a blocking problem.

WAC 480-120-141 (6)c), operator service standards.
US WEST asks the commission 1o reject this language as
ambiguous and not measurable. The commission believes

" thatthe language as stated is a reasonable public expectation

and that it is stated with sufficicat clanity. - !
CWAC: 480-120-111 (6)d). operauonal capabslitie

reonigifiation,  The rule requires an OSP 10 reonginate calls 10
another carrier upon request and without charge when equip- .

ment that will accomplish reorigination with screening and
allow billing from the pont of snigin of the call. 1s in place.

If reoriginauon is not available. the OSP must give dialing -

_instructions for the consumer’s preferred camer. US WEST
asks the commission to eliminate this provision because its
operators do not'have dialing instructions for customers who
wish to reonginate a call o another camer. Customers are
transferred 10 directory assisiance to learn their preferred car-
rier’s access number. The company argues that OSPs should

not have to incur the expense of increased call handling ume..

The commission notes that this 1s not new rule fanguage and

~adopted. : )
CHANGES FROM PROPOSAL: The commission adopted

that it requircs no pew technology. The required senvice s
appropriate and should continue to be required.

" WAC 380-120-141(9), enforcement.  Public counsei
asks the WUTC to retain language from WAC 480-120-147
which includes specific RCWs and WACs detailing mini-
mum service levels. The commission rejects the propesat
because revised rule incorporates needed references.

COMMISSION ACTION: After concidering all of the infor-
mation regarding this proposal, the commussion repealed the
three rules proposed for repeal and adopted the proposed rule
amendments, with the changes descnibed and discussed in
this order. Appendix A of this order sets out the rule as

the proposal with the following changes from the text noticzd
at WSR 98-17-068. Note that the changes descnbed below

are in addition to nonsisbstapuive grammatical. cditenal. and

minor clarifying changes.
WAC 480-120-021 Glossary

Pav phone services definition was changed to “provision
of pay phone cquipmcm_lg_x_tlc public for placement of local

exchange, interexchange, or operator service calls.” This -

amendment was offered by the NWPA. We adopt 1t for the

reasons advocated in its support. .

WAC 480-120-138 Pay phone service providers

(PSPs) ) . :
WAC 480-120-138 ()b} is changed to state that “nouice

must be posted that directory assistance charges may apply.

and to ask the operator for rates.” rather than the proposed

requirement to state the rate. Public counsel asks that the -

commission relain a rate cap at dominant camier's rates. The

" FCC tequirement appears 1o be clear that PSPs. if charged for

directory assistance, may pass those costs on to the con-
sumerfealler. The adopted language is consistent with the
intent of the rule and the need for appropriate disclosure from
pay phanes.

WAC 480-120-138 (5ith), one wav call restncuon
Many commentérs want.the flexibility 10 deal on thewr own
with the question of whether or not to ban incoming ‘calls.
They argue that pay phone owners and location providers
should be allowed to restrict phones against inéoming calls
whenever they choose. The commission believes that, gener-
ally, two-way service should be available from pay phones:

- However. the commission proposed exceptions to this-policy

to meét concerns that were expressed. Present exceptions
allowing restricting incoming calls in libranies and hospnals.
where quiel I1s necessary for the operauon of the mstitution.
would conttnue. The commuission preposcd a new excepuion.
inside the building of a pnivate business. where the pay phone
provider and the focation owner may decide whether to
restrict against incorming cails. Phones locaied outside such
pnvate business locations. and in or on premises where peo-
ple have access to public ransportation such as arrports. bus
and trarn stauons: must provide two-way service unless the
commission grants a waiver. - Adopled language addresses
concerns heard 1n the comments. and it 15 consistent with the
intent of the rule and appropriate consumer pro,(bcuon. '

WAC 480-120-138(6) 15 _revised 10 remove repetiuve

- and unnecessary language. 1o correctly 1denufy the appropn-

ate subsecnion for requesting a waiver. and to shorien the

Permaneni
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comment period from thinty to twenty days when there has
been a request 1o resinct a pay phone. as the Ciry of Seatle
suggests. It is consistent with the intent of the rule and with
appropriate CONSumMer proiection.

STATEMENT OF ACTION; STATEMENT OF EFFE(.‘n VE
DATE: In reviewing the entirc record, the commission deter-
mined that WAC 480-120-021, 480-120-138. and 480-120-
141 should be amended to read as set forth in Appendix A. as
rules of the Washington Uiilities and Transportation Com-
mmssion, and WAC 480-120-137, 480-120-142, and 480-120-

-143 should be repealed. to take effect pursvant to RCW

34.05.380(2; on the lﬁmy-ﬁrst day afier filing v;'uh‘Lhc code
revISer. -

Number of Sccnons Adoplod in Order to Comph with

Federal Statute: New 0..amended 3. repealed 3: Federal
Rules or Standards: New 0. amended O, repealed 0: or
N_cw 0, amc‘ndcd 0.

Numbér of Sections Adopted at chucsz of 2 I\ongm-
ermmental Entity: New 0. amended 0, repealed 0. .
_ Number of Sections Adopted on the Agency’s Own Ini-
tiative: New 0. amended 0. repealed 0.
~ Number of Sections Adopied in Order 1o Clanf)
Steamline. or R..forrn Agency Procedures: '\cv. 0, am‘ndcd
3, rcpcalcda )

" Number of. Sections Adopted Using Ncgonatcd Rule
\'iang New 0. amended 0. repealed 0: Pilot Rule Making:

Making: New 0.amended 0. repealed 0.
- ORDER
THE COMMISSION ORDERS:

1. WAC '480-120-02), 480-120- 138, and 480—120—14]
are amended 1o read as set forth.in Appcndxx A.as iles of the
Washingion Utilities and Transportation Commission, and

"WAC 480-120-137, 480-120-142, and 480-120-143"are

repealed, to take cﬁ'ca on the thirty-first day after the date of

'f'nng with the code reviser pursuant to RCW 34.05.380¢2);

This order and the rule set out below, afier being

-r\.cordcd in_the register of thé Washington Utilities and

Transponanon Commnssnon shall be forwarded to the code
reviser for filing pursuanl to chaptérs 80.01 and 34 05 RCW
and chapter 1-21 WAC

3. The commission adopts the commission staff memo-
randa. presented when the commission considered filing a

New-0. amtndcd 0. repealed 0: or Other Alernative Rule -

 with other equipment, of dxsscmmaung a prcrecordcd mes-

preproposal statement.of i inquiry, when it considered filing -

the formal notice. of proposed rule making, and when it con- .

sidered adoption of: this proposal in conjunction with the text

~of this order. as its concise explanatory statement of the rea-

sons for.adoption of the proposed changes. as required. b)
RCW .34.05.025.

DATED at Ol) mpll Washmglon th:s 28th day of Decem-
ber 1998, -

“Washington Uulmcs and Transponanon Commission

_provide selective rouung, ALL emergency service numbers.

- phone number.

Anne chmson. Chair- -

Richard Hemnstad, Commissioner
William R. Gillis, Commissioner

O 011 IR

'rurcs

- combination of manual procedures and computer programs
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APPENDIX "A"‘

AME..IL&IQRLSECILQ._ (Amcndmg Order R-384.
Dockcl No. UT-921192, filed 226/93, effective 3/29/53;

WAC 480.120-021 Glossary. Aczess line - a circyy
between a subscriber’s point of dcmar*anor and a serving
switching center. Access code - sequence of pumbers tha:
when dialed, conngct the caller 1o m- meud.r of operato:
telecommunication services associated with that ssQuenye.

Ageoregator - is referenced in these rules asa call acere-
Alicrnaie Operator services company - {(arv-eorpesetan
N . ) .

eosrrer)) is i < :
\ldcruOSP) defined-below. .o ; 3 TS

Apph._an' - any person. firm. pannership. corporauon
municipality. cooperative organization, gmcmmemal
agency. erc., apphmv 10 the ushiy for new scrncc or recon:
nection of discontinued service. : :

* Automatic dialing-announcing device - any auxomaxic '
terminal equipment which incorporates the followmg fea-

(1¥a) Slomnc capabxlm of numbers lO be called: of

{b). A .random or sequennal nimber generator that pro-
duces numbers 10 be called: and

{c) An ability to dial acall;and -~

(2) Has the capability, working alone or in conjunction

sage o the number called. -. .

Avutomatic location |dcnuﬁcanon/data managcmcnt sys
tem (ALVDMS) - ALVDMS 15 a feature that forwards to the
public safety answering point (PSAP) acaller's telephonc
number. the name and service address, associated with the
elephone number, and supp'lcmcnta.ry information as defined
in the DMS forautomatic display at. the PSAP. The DMS 15.2

used to create. store. mampulate, and updaie data required to
and other information associated with the calhing party’s wele-

Billing agent - 2 person such as a clcanng house whlch
facilitates billing and collecuon between a carrier and an
entity such as a local exchange company which presents the
bill 1o and collects from the consumer.

Base rawe area or primary rate area - the area or areas
within an exchange area wherein mileage chargcs for ppnmary
:xchangc service do not apply.



Call aggregator - ((8)) any corporation. company. pan-

i person, who. in the ordinary course of its opera-
pons, makes telephones available ((W))m
the public or 1o users of its premises for telephone calls using
1 ices, including but not linuted t0

notels. motels, hospitals, campuses. and pay ({telephones))

scribér with diréct inward dialing 1o telephone extensions and
direct outward dialing from them. _
Central office - a switching unit in a telephone system
having the necessary equipment and operating arrangements
for terminating and interconnecting subscribers” lines, farmer
lines. toll lines and interoffice runks. (More than one central
office may be located in the same building or in the same
exchange.) . ’

agency, the Washington utilities and wansportation commis-
sion. .
. Commission (financial) - in a context referring to com-
pchsalion for telecommunications services, a payment from
an AOS company 1o an aggregator based on the dollar vol-
_umne of business. usually expressed as a percentage of tariffed
message toll charges. _
Competitive telecommunications company - a-telecom-
munications company which is classified as such by the com-
mission pursuant to RCW 80.36.320.
Competitive telecommunications service - a service

~ which is classificd as such by the commission pursuant to

RCW 80.36.330. . -

Consurner. - user not.classified as a subscriber.
" Customer premises ¢quipment (CPE) - telecommunica-
tions terminal equipment. including inside wire. located at a
" subscriber’s premises on the subscriber’s side of the standard
“network interface’point of demarcation (exciuding pay tele-
‘phones provided by the serving local exchange company).

Emergency calling - the ability to access emergency ser-
-v. . v di v o e al . 5 A
" andJor fire where 911 15 not available, without the use of a
coin or the entering of charge codes, Where ephanced-911 is

Washington State Register, Issue 99-0

Centrex - a telecommunications service providing a sub-
_telephone switching centers.

- Cominission (agency) - in a conlext meaning a state

- operational, the address displaved to the public safety
werine poinL (PSAP) shall be that of the phone i
the phone: number must be that of the pay phone.

mu 3

Exchange - a unit established by a ((vtthiey)) lelecommy:-

nications company for communication service in a specific
geographic area. which unit-usually embraces a city, town or
"communnty and its environs. [t usually consists of one or

more cental offices together with the associated plant used in
- furnishing communication service to the general public -

within that area. : :

Exchange area - the specific area served by, or purported
10 be served by an exchange.

‘Farmer linc - outside plant telephone facilities owned
and maintained by a subscriber or group of subscribers.
“which line is connected with the facilities of a telecommumi-

@ cations company for switching service. (Connection 1s usu-

ally made at the base rate area boundary.) R
Farmer station - a telephone mstrument installed and in
usc-on a farmer line. '

WSR99-0202u

Foreign exchange service - 2 COmmumcanons exchange
service that uses a private line 10 conricct a subscriber s ioca
central office with a distant central office i a communy
outside the subscriber’s local calling area. _

Interexchange . telecommunicauons company - 3 o2
communications company. or division thereof. thar Jees nct
provide basic local service.-

Interoffice facilities - facilities connecung twe or more

- [ o v

withia
e ar=a of < than fiftee

Location surcharge - 2 flat. per-call charge assessed by
an ((MWWW)) operator service
pmids:L(QSﬂ on behalf of a call aggregator/pay phone ser-
vice provider in addition to message toll charges. local cali
charges, and operator service charges. A location surcharge is
remitted, in whole or in part. to the call ((egerepator—es
temver)) aggregator/pay phone scrvice provider.

Operator service charge - a charge. o addiion o
message toli charge or local call charge. 2sSLSSeC 1 Lo
calling card, a credft carth; or for automated or [ne o itor
service in compledng a call.

Operator service provider (QSP) - any corporation, com
pany. .parnership, or person providing a conaccuon o 1otr.
astate-or interstate long-distance or to logal services frow
locations of call azgrezators, The temm “operator sCrvices™ 1n
this rule means any intrastate telecommunicaiions service

 provided 10 a call aggregator location thatinsiudes as 3<om:

ponent any automatic or live assistunce 19 a consumer b

aranee for billing or completion. or both, of 44 ;natrasiale

relephone call through 2 miethed other than: Avlomaug com-

pletion with billing to the telephone from which the call ong-

inated: or completion through an access godg¢ used bv the

consumer with billing 1o an account previously establishrd
v nsu with th »

. Outside plant - the telephone equipment and facilities
instailed on, aleng, or under sweets, alleys, highways, or on
private rights-of-way between the tentral office and subscnb-
ers’ locations or between central offices. ’ :

) v v - any ] vatl-
able to.the public on either a fee-per-call basis, independent

ing telephone calls, whethet the 1elephone is coin-operated ot

is activated by calling collect or using a calling card.

Pay_phone access line, public access line, pay telephone:

access line. pay sanon service, pay phone service (PAL) - 15

referenced 1n these rules as an access ling, see above.
Y g - v ¥
1o the public for placement of local exchange, interexchange:,

or operator sepvice calls, :
’ Pav_phone service. provider (PSP) - apy corporation,
w Wi n
makes pay phones available to the public,
Presubscribed provider of Qm‘ ralor services - the pro-
v_ldcr of operator services 1o which the consumer is connected

w ! w {

Person - unless the context indicates otherwise, any nat-
ural person or an entity such as a corpocation, partnership.
municipal corporation. agency, or associlation. '

Permancnt
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Privaie branch exchange (PBX) - customer premises
equipment 1nstalled on the subscriber's premises that func-
uons as a switch, permtung the subsenber 1o receive incom-

g calls. to dial any. other telephonie on the premises, to -

access a tie munk leading to another PBX or to-access an owt-
side trunk to 1hc_ public switched-telephone network.

Private lint - a dedrcated. nonswitched telecommunica-
uons channel provided between rwo or more points.-

Public safety answenng point (PSAP: - an answenng

locanon for enhanced 911 (E-911) calls onginating 1n a given

arca. PSAPs are designated as a primary or secondary. Pni-
mary PSAPs recerve E-911 calls directly from the public:
secondary PSAPs recerve E-911 calls only on a.transfer or
relay basts from the primary PSAP. Secondary PSAPs gener-

“ally serve as centralized answenng locanons for a parucular

1ype of emergency call
Reverse search of ALVDMS data base & query of the

- automatic jocation identificanon (ALI/DMS) daiz base imti-

ated at the public saféry answering point (PS AP) 10 obtain

electronically the ALI data associated with 'a known tele-.

phone number for purposes of handling-an emergency call

PSAP.
Spe..lal circult - an access line spccnalh conditioned to

‘when’ thc searche d telephone hnc 1 not connecied 10 the

give il charactenstics’ suuablc for handimv special or unique

services.

Standard network interface (SM) - the point of intercon-

‘neciion between telecommunications compan\ commumca~

. ons facilines and terminal equipment, protective apparaius.

" or'wiring at 2 subscriber's premises. The nerwork imerface or
‘"dema_n.auor. pont is Jocated op the subscriber’s side of the

1elecommunications company’s proteclor. of the equiv alcnl
thereof 1n cases where 2 protector is not employed.
Swauor -3 tefephone instrument 1nstalled for the use of 2

subscriber 1o provide toll and ¢éxchange service!

Subscriber - any person, fmn parmershlp corporanon.
muniipality. cooperative organization, gox'rnmcn(al

T-agency. etc.: supphcd with service by any. utility.

- Toll station.-'a lclcphonc mstrument connected for loll

~-service only and to which message lclcphonc 1ol] rates appl\‘
- for each call made therefrom. .
Trunk < 2 smulc or rmiltichannel lclccommumcauonS»
- medium between. two. or more sunchmg enuties which may
~“in¢lude 2 PBX. v
"~ "Uulny - - any ﬁorporanon. compam associauon, joint
-siock -association. partnership, person: their lessees. orustees .
=Or receivers appoinied by any¢ourt whatsoever, ow nng. con-

lro!]mg operating or managing ary telephone plant within

.the state of Washington for the purpose of furnishing 12le-
- ;phone service to the:pubhc for thC and subject 1o the junisdic-

uon of the commission.

:'AME\DATORY SECT}ON' (Amcnd:ng Order R-22
Docket No. UT- 940049, filed 9/22/94. effective 10/"3/94)
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; =€) (1) General. This section séts out the stan:

Washington. Al pav phone service providers (PSPs) must

comply with th 15 and alf other rules relaung to pay phone ser-
very X - npanyY W Wash-

1 n llow pav : W

i  {ary] Y w]l
in¢lude the rates and condiuons apphicable 1o providing ser-

vice to pav phones via its neitwork,

T 13 ] . - ) Permanent
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The absence from these rules of specific requirements of

the_Amenicans with Disabihues Act and of other local, state

Washington State Register. Issue 99-02

repairirefund number or pperaior, please cal_the sommssion
at )-88&-333-WLTC (98821 and ' g

o federal requirements. does not excuse PSPs from comali-

ance with those requirements.

- (21 Repistration and application of rujes.

(2) Pav phone_scrvice providers (PSPs) operating a pay

phone within the state of“ashmzlon must register by .
)y Submituin "'altln(h'
ter heense service, department of licensing; and
(ii) Obtaining a unified business identfier (UBI) num-
ber. A PSP that already has a UBI number nzed not reapply.,

vl

(b1 Except where pay phone services or PSPs are specif-

(P A.L) for ca»h pay phonc msxallu

(k1 Placarding shall be wn place withyri siniy dave afier
cuve dakg zable rule change.

5 > g , _

122 The par phonz, if coie operated, must relurn SOINS 50 .

the caller in the case of an ansompicete cal! and must be capa-

ble of receiving mekels, dimes ang quarters
{b. Pa\ .phone choam mus! includs both N.rr"\-'( and

lenens.

(c) A PSP must order a scparate

pzy phone access ing
“The:commissior mas

cally referenced_the rules of general anohcabllm 1o public’

SCryvice companies orf tclccommunuauons comDamc< do not

nology accomnhshes the same resuliag onz 1o one'rane by

apphy 1o pay phone sepviges. This does not exempt pav Dhonc

means other than through a PAL. thattbe service provided (o

seniice providers from rules apphicable 1o remedies or sanc.

consumers is fullv equixvalent. and that al} emergency calling

nons for violayons of rules apphicable 10 PSP operations.:
(31 Access, Pay phangs must provide agcess 107 '
(a) Dsaj tone; .
(p) Emereency calling;

|§)“ £ralpr,

(dr Tclccommunnanom relayv service cal|< ror the hear-

" requirements are met.

‘use onlv.

This PAL muu pass thc appropriale -

.( . P - (! r " a\ n . .
(d) Extension telephones mav-be copnected to a par

phone access line for the purposs of monionins emergency
An cxtensior- phone must be acuvaied onh _when

- wrad
et Al} available subscriber toll-free services: and -
(1 All .avayiahle interexchange carriers, including the

local exchange compan\

Access 10 <cr\1cc< iat throueh (c‘ of this subsechion,

911 < dialed from the pay phone,_and the exiznsion phone

must be equipped with a~push io talk” switch or ather mech-
1¢ prevent pnadveptent jniepuption of the callers ¢

versahon with the public safetv answering point__The pay.

phone-must be clearls labeled 1o, mdralc that-"91{ callc arg R

-ust be provided at no charge to the calling pany.
(4 Disclosure - What must be posted. The following

_informenor must be clear]v and legibly posted on or near the

iront of the pav phone. and must not be obstructed b\ advcr-
using or otherwise:

{ai The rate for local calls including anv rcstnguom on
the Jength of calls Clear and legible postng of the rate_can

monitored localhy ©

i¢) Cordless and tabletop pas phones mav bc connccu;d‘
to the telephone network onlt when the bili ic presented to
the user before jeaving the premises where the bill-was.
incurred, unlicss the consumer reque S that thc call be alter-

pauvelv billed.

‘(ft The pay phone mav oot restrict the numhcr of dieits
or letiers that mav be dialed

be accomplished by using 30 point or larger type print, or

conwasung color;

(b) Notice that direciory assistance ;haroc< mav a'plpl\,
nd 10 ask the ¢ s
{¢) Notice that lhc pay phone docs noi make chanrc 1f

(g} Pay_phones may. prov |dc credii- onl\ servige, or coin

‘and crednt senvice.

{h) Pav-phones must prov ide (wo-wav- service, and. no
4 v bz imposed-by g o1 In 1

‘Excepuons.to two-wayv sepace.are allowed under (hc follow-

pav phone and arc unable 1o resolve it by calling the

applicable; v
’ eroency number (911): ~'ing Cycpmsiances.
(c) Thc namé, address, phone_humber, and unified bus:~ (i} Service provided. lo hosmlak and hbrancs \\hcrc a
- iy W T - e [ o 3 ne
() A without- charge number 10 obtain assistance if the - n ; v withi Idinc ont
p2» phone malfunctions and procedures for oblaimng a a private business establishment,_1n the discretion of the busi-
r:.und, . ) . . £5S OW < 0 [a] 3 W
o) and without-chare ] peopie have access 10 public nnsponanon such as airporns,
presubscribed operator service providers, as registered with < frain_sialions ar 1 r rv; i 3
S ) s1n I w  establishments, and - '
thirty davs of 2 change in the OSP. ) ' (11} Serv s w 1 gover turisdic-
N 10 € . : { r long d:s- -tions or law cnforccmem find thar mcommr calls may be
_lance camiers; . v claig inal tacuivities and have' n
~{ix The phone pumber including area code of the pay order under subsccuon (61 of thi secuon  Each pay phone.
phope. When the pay phone 15 1n an area that has had an arca " confiped 10 one-way service must be clearly marked on or
-hangs, th 2 £0d gz ’ -the " near the front of the pav phone oo
sy phone within thirty days of the area code conversion; - j thim i -
(i) In contrasung colors. the: commission compliance v w \
number for consumer complainis. te inctude the following Y 2 S s
ion: " v rvi 1 v 0 i Ve -

cies) in their efforts to prevent or imit criminal or jilicut
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_actv 1cti v]
@ plocking of ingoming calls. limiung touch tone capabilities
R ~ i -

Requests for a commission order direcang the resuicuon

The petition mav be made on a form provided by the commus-

.signed by an agent of the local government wrisdiction in
~which the pay phone is located whe has authonity from the

]urisdir:(ion to_submit the request and must state the junsdic: -

The peuuoner must serve a copv of the petition on thc
¥ at t

.1s-filed. with-the commission. Thc petitioner must post a

notice prominently visible at the pav phone{s) of the pro- .
posed restriction, no later than the day it 1s filed with the com-
acts oo the petition. The notice_must explain what s pro-
posed. and how (o mc an obvccnon 10 (hc oc:uon with the-

-adnudncamc dccnsxon and will be Droccss:d admlmstran\«cl\
3 ¥ v r oy ¢ H
_staff within the twenrv-dav commient penod, the COmMissIon
will enter an order direcung the restricuon. [ an objection 15
filed the: commissic’)n‘will hear the petition after nouce to the

Once_resmictions are in olacc at the xc!enhonc the PSP

‘must post on or near cach pas phone se limited, 1n tegible and

. prorurent tvpe, a description of each limitaticn in effect,
- umes when the restnicuons will be in effect. and the name and
_without-charge number of the govern nmental agency that rec-

ommended the restriction. .
17 Telephone directories, The provider of the pav

- phone access hine must furpish without charge one surrent
telephone directory each vear for each pav phong aceess hine
iPALY o - -
The PSP must ensure that a current directory ss available
at everv pav phone ) ) .
{8) Malfunctions and rule violations. Malfuacuons of PR : o . n

the pay phone, or rule viplations reported to the repairifeiung . : ;

. number or the commission. must be corrected within five = © U F
o 9 Complain i lants a0 dISCUIES  sng-with-anAOS Forserice.
-tegarding pav phone service providers shali be wreated in T : o : . B
rdance wath WAC 480-120-101. R  aeamenef COperaterServIery company shetregurre:
o : condienofse tated 6 thatd ] :
AMENDATORY SECTION (Amending Order R-430. sa—Peston-thetelephe Ao tAs I Rent—Hi—Plaf—trew—cf-

~ Docket No. UT-950134. filed 4/28/95. effecuve 5/29/95 . ag-th renes _ > .
N ” WAC 480-1"0 141 (l-\—k-efne{-e-o—pefe-!-ef-ﬁ&rﬂees-)) TP - { - Ehvh

' . . . ‘ [15] : ) Permanent
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: L_:EQ—Ser—{:he-e&FH)

v ) that vide nne—

101 service v phones and other aggregator locatcas

~ within Washi i N
vxdmz OpErRIQL services (both live and auto&cd\ must s

Uons companies not snecxﬁ»allv warved bv order of the corm-
mission. The absence from these rules of specay.,

_ : - y A ; ) 5w tiies: As Y
L N . S OOt Caguse
L o ) - - . . y . ovider \ 1§ i
an-aperepbior-may-ware-applieationofthesiurehargeto-calls. a curreat list of the customers it serves 1n Washington and tne
o H 4 ; ) 1 W SCLVICE |8 Bro-
. ; : igh o Rs— vided. . ' :
i teats : i tons - N srovide servie ' felly
W sstantielby-hi avet i - ‘in_compliance with the rules,
. : I ON Y ses of this section, ” ] < the
rviees: tha-di —asst . " pany initiating and/or paving for a call using operator sc:-
ahineta ) : ; avant. vi ginatine v An oy
; — T Ao+ A TFA—— on the terminating end of the ca!l are consvmers. . “Cucx.
M ey iq .- " oorso v e -
. PADPEY the—e 155107 vider, i.e., the hotel motel, hospital, comecuonal fac.. -
Pt Sgash oy —S$0-25-hi _ ity/prison acting with an for seevive.
: weftron: - must be clcar'v and legiblv posted on or near the frontof 3
. . S A : ; — 1 ~ v adverusing
(' g t HEL— Y t th 108 HHed - !LNBS_S_ - ) ' ) O
‘ 'J;' + —~<at HO 4 8. and w - [d u a N
e : FOXK-0- . 0-2 —6r-}-806-a presubscribed operator service providers, as registered with
? : 5 orwi izineti ; ise missi : ated w
- v esttien—H-the-origt : +.- . thirty days after a change of QSPs; _
© 3 + FoH HE ; ' {ij) Nouce to consumers that they can access other Jong
& efterthe-eflectvedate-oi-the-outgomeeallsereenmng-erder- - distance camers; : '
% e Y tch : : T {iii} In conmasung colors the commussion comphiancs
3 y ; oh-aserep ¥ ses-for ~  pumber for consumer omplaints, to nclude the failpwing
eoHeetorthirdpumber-billedcels—t-the-hireservingto information; "If vou have a complaint about servic g ftom i~
% whieh-thecatwas-btHed-wassubsertbedto-tneoming-ea pay phone and are unable {0 resolve it by ¢aitin the
f iz e s-oiaced 7 ’ repair/refund number or Qm[gm[ Ql§3<c ;al[ the ZOMMISSiG D
. theeellsereentneserviceordes . : -3t 1-888-333-WUTC (9882)": a
X ‘ tertnv-ealls-biltedthreugh-the-loeaterehangseearmern . . (iv) Placarding as a r:suh of ‘rule changes shall be 1n
5 wiehatien-ol-subparasraphs-taror{blabovemustbe-removed w Xty he ¢ffective dat ul
. e&ive - f RoARC b & - C_L_hanvc ‘
i upen-identficatron—t-investeatron-bir-the-loeat-exehange (b} Verba| dlsclosure of rates. Before an opcralor’
i . man e t t 2 ' 22 loca Y led
£ _ : cathwas - hefrae-e by a presubscnbed OSP, the- OSP must verballv advise the
3‘ ¥ yfeturat +2 e cons w SCeIv t v PR
i rleesmmunieatrons-eompanras-notbiiable: _ . specific kev or kevs, but no more than 1wo keys, or by staving -
- trSveai-briled-dircetiv-bran-alternmic-eperator-ser . g 1 her verbal
vicecempany—_orthronaha bithnz method-otherthapthe informanon advising the consumer how to complete the call,
Ly t T 5 b . v o i corepat

e ; rehans : message, a consumer mayv warve their nght to obtasn specific

117] - Pgrfﬁ:mcm» )
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" _communications,” :
may be omitied when not nc;cssanﬂto idenufy clearlv the

WSR 99-02-020

sress the kev specified 1n the OSPs message Lo receive su;l‘
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12} Be able 1o tapsfer the caller inte
911 svstem and 1o the public sifelv answenne porm 35 AP

LN M I Y

v '~ ad 1

sepving the focation of the caller with a single kevsiroie fram
the operators console, 1o nciude automanc 1dcnnn»anfm of

must include any applicable surcharge Charges to the user
mustnot exceed the quoted rate, ’
. \ ¢
vices identified in WAC 480-120-138(3)
(4) Branding. The operator service provider must:

<
'

including an

disuinctiv at the beginning of every call
v < pl

(b} Ensure thai the beginming of the call is nolarer than

on [h. ra“ iﬂd

the exact locauon and address from which the call is beine:

mades;

{b) Ha‘c the abilin for the operatar 10 <lay o
with the emergency call ynty ll" PSAP repre
advises the operator that they arg po lorger regured 1o oy

(¢) Be able te provide a withoui-charge number for difect
access to public safen answeripe points shoyld addwiopa?

atelv wing r enter billine i .

bon on automated calls and on Inc and’ automalcd operator

w 1S
(¢} State the name of the company. as registered with the

[

Ipess 4]

{ < [ o
whenever referming 1o the OSP_ Terms such as “company.,”
“incorporated.” "of the northwest” eic.

necessary for billing purposes. as well as ap address and 1ol

" information be
- 1ance from 2 phene wtilizing the provider < senices  That

eeded when responding te a call for asqs-

emergency contact information mest not be donsideree pra-

(aY A _company providing-telecommunicatons semce
may not bill a call agerezator for the followine :

(1) Charges billed to_ a hine for calls s\huh oneinated
from that line throush the vse of camer acsess.codes 1 ¢
JOXXX 0, JOXXX 01, 950-X XXX 1o})-free access. codse
or when the call onginaune from that hn\ otherwiss reached

an operator position. if the opeinaune i ¢ subscribed 10 oyt

free te)ephone number for consumer inguines,

-.going call screening or pay phone spec xﬁ\ AN] coding dipits

and the call was placed afier the effective.dae of the QuigQIng

(b} Epsure that CONSUMEIs 31¢ 1O biled for calls Lhal arg

n"
1cmxﬁcd and rated from the pant of onigination 1o.the point
lcrm!nauon No call mav.be ransferred 1o anothcr camer
by an OSP unlgss the call can be billed from the point.of on-

call screening or pav phone specific AN] yodmr digits orocr

or

(1) Coliect or third- numbcr billed calls 1{ the line serv:
ing_the call thar was billed had subscnbed 10 nsomipg call

gin of the call

} C < _bi B 1t

ry

-the call detail requirements of this secuon. However, the

screening (also termed billed number screening) and the call
was placed aficr the effective dage of the call screenmine ser-
xice order. :

OSP must previde specific call detail in accordance with -
. WAC 480- 170 106 Form of bms upon request, .

: C < w
scconds from 1hc nme the call rcachcs the carrier’s swit ch.

- {bY Anv calls billed: mrouoh the access hing provider i
violauron of {a)i) of (ii} of this-subssction must-bz removed

- from the call agercgators bill by the access bine provider. If

investigauon by the access hine providsr daiermines that the
perunent call sereening of pay phone spesific AN coding
digns was operational whep the call was madc.the access

everal] blockage rate for Jack of facilities, including as peru-

il “co <" y -

hne orevxdct may -return the »hare:s for she call o mc Iele-
S \' A3

fc) Any call bitled directhy by an OSP or through a bill-

ing method other than the access binie provider. “which is

. change carriers, does not excéed one percent in the ximc'-con-

v v o

'rcsoor\sxmmv of the OSP 10 d,lcrmmc what cavsed. the

billed 1n violation of (a)i) and (n) of this- cubv:..uon must be
v I agere pator's bj 1 -

bons company providing the service mav Tequest aii invesu-

. blockage and take ymmediate steps to correct the problem.

S. - Or

gauon by the access line provider. [f the access line’ provider

~determines that call scresnins.or pav phone specific ANl cog-

industry standards in availabibey. techmcal quality. response
= 3 ' 1%

ety or arc particularly adapted 10 meet unigue needs of a mar-

S

-1ng digats (which would-have protected the calh) was sub-

scnbed to by the call aggregator and was not operational al

]' 12i e R -. ' . |

\\' W, - -

- pon siith screening and allow billing from the point of ongn

-~ the call. is 1p place. I -reonigination 1s not_available. the

P must give dialing instructions for the consumer'’s pre-

 sered camer,

~gvery OSP must have the following capabilities:

[3 r Sy

M!

the nme the call was placed lhc OSP must bm m_amm; -

provider for the call:

(9) Enforcement. Qperator ‘service providers arg sub- .

- 4 FOVC)¢ W
£

“istcation ofjm comoan\ providipe oocra Qr_services if [h:'

‘company {ails 10 meet nnmmum service levels oL fails 19 pro-

\3
¢chapter 80.36 RCW and pertinent rules.

~ :ﬁ-‘rsn—--.,. .
PN
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obp(xmu‘nitv for hearing 2s provided in RCW 80.04.110 and

the procedural reles of the commission,

ral law vi

rat 1 rovider wh jstraa o}
ety T = I

vided in R _an 524 any com-
minimum service levels or fails to provide disclosure 1o con-
, f protection available wnder 8036 RC

{c) Alternatives. The commission may_take anv other

by law, - ’
- laints, Complai i willl [
1ce with WAC 4 o
EALER

The following sections of the Washington Administra-
~gve Code are repealed: :

Customer-owned pay tele-

WAC 480-120-137,
' phones—Interstate.

WAC 480-120-142 AMernate operator services—

Enforccment.

WAC 480-120-143 * Local service 1o aggregators.

WSR 99-02-023
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
{Filed December 30, 1998, 11:00 am., effecrive March 30, 1999) -

Date of- Adoption: December 30, 1998.
Purpose: - Chaptés 296-24 WAC.- General safety ‘and
health standards.
Subject: First aid relating to longshore, stevedore, and
- related waterfront operations. State-ininated adopted ameénd-
ments are made to delete-a reference to chapter 296-56 WAC
in WAC 296-24-06105, which exempts applicability of chap-
ter 296-24 WAC first aid requirements to longshore, steve-
dore, and related waterfront industrics. This cxemption pre-
viously existed because first aid requirements were included
in the vertical standard. i '
However, under a separate rule amendment adoption
(see this Washington State Register for other WISHA rule
adopuons), the department replaced existing first aid require-
ments in chapter 296-56 WAC with a reference to first aid
requirements in chapter 296-24 WAC. Deletion of the
exemption in chapter 296-24 WAC was necessary 1o make
first aid requirements applicable to longshore, stevedore and
related waterfront operations. '
Both rules are adopted and-become effective on March
30, 1999. ;

WSR 9902024

Ciation of Existing Rules Affected by this Order
Amending WAC 296-24-06105 What workplaces does this
‘rule apply to? ' :

Statutory Authority for Adoption: RCW 49 17,040

Adopxed under nodce filed as WSR 98-20-079 on Qzte-
ber 6, 1998, :

Changes Other than Editing from Propbscd 10 .—\doptu '

Version: No public comments were received on this pro-
posal. Therefore, WISHA is adopting the rule as, proposed
Number of Sections Adopted in Order 1o Comply with

~ Federal Statute: New 0. Amended 0. Repealed 0 Federal

Ruics or Standards: New 0. Amended O. Repealed 0: or
Recently Enacted State Statutes: New 0, Amended 0.
Repealed 0. : -

Number of Sections Adopted at Réqucsi of a Nongov-

emmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own In-
Gative: New (. Amended 1, Repealed 0. v

Number of Sections Adopted in Order to Clanf S
Streamline, or Reform Agency Procedures: New 0.
Amended 0; Repealegd 0>~ :

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0. Repealed 0: Pilot Rule Mak-
ing: New 0, Amended 0. Repealed 0; or Other Ahternanve
Rule Making: New 0, Amended 1, Repealed 0.

Effective Date of Rule: March 30, 1999.- ]

December 30. 1998
Gary Moore
Director

AMENDATORY SECTIOiN (Amending WSR 98-06-061,
filed 3/2/98, effective 6/1/98) :

WAC 296-24-06105 What workplaces does this rule

_apply to? This rule applies to all workplaces, except for the

ones lisied below. They are, insiead covered by separate 1nds-
vidual rules (vertical standards): '

. Rule Title - Chamer
« ' Agricubture 296-307 WAC
+  Compressed Air Work 296-36 WAC

296-155 WAC |
296-305 WAC

+  Construction
*  Fire Fighters

+  Logging " 296-54 WAC
((+  Lengshemna/Sievedorng 20656 WAL))
* - Sawmills » 296-18 WAC
*  Shipbuilding and Repainng 296-304 WAC
WSR 99-02-024
PERMANENT RULES
DEPARTMENT OF
- LABOR AND INDUSTRIES

[Filed Decerber 30. 1998, 11 05 a m.. effecnve March 30. 1999}

Date of Adopuon: December 30. 1998,
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record iz the manner shown at the addresses listed on
the attached Service List.

Py RECEIVED |
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5 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
6 ; SANDY JUDD, TARA HERIVEL and
, | ZURAYA WRIGHT, for themselves,and | NO. 00-2-17565-5 SEA
i on behalf of all similarly situated persons,
B
. Plaintiffs,
FIRST AMENDED COMPLAINT
ol v | ~CLASS ACTION
11 | AMERICAN TELEPHONE AND VAL  Rocees
12 | TELEGRAPH COMPANY; GTE Z.
| NORTHWEST INC,; CENTURYTEL S5S

TEL EPHONE UTILITIES, INC; NORTH- [ AMRev 5 ‘“‘M"r
WEST TELECOMMUNICATIONS, INC.,,
d/b/a PTI COMMUNICATIONS, INC,;

(s | US. WEST COMMUNICATIONS, INC;;

14

16 |

: Defendants.
17

18 | 1. PARTIES, JURISDICTION AND VENUE

1.  Plaintiff Sandy Judd is a resident of Snohomish County,
Washington. She has received and paid for intrastate long-distance collect calls from
| Washington State prison inmates.

19

20

2. Plaintiff Tara Herivel is a resident of King County, Washington.
't Shehasreomvedandconhnuesmmcmvemdpayformhastatelong-dmtamemned
| calls from Washington State prison inmates.

25 |
26
. SIRIANNI & YOUTZ
FIRST AMEND T T sumswasmonon s
DECH —mgmmxnasmm-as (206) Z3-030
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1

12

13

14
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16

17

i8

19

B

24

26

3.  Plaintiff Zuraya Wright is a resident of Lake Worth, Florida. She
received and paid for interstate long-distance collect calls from a Washington State
prison inmate before rate disclosure was first offered to her in November of 1999.

4.  Jurisdiction is appropriate in this court because the defendants do
business in the state of Washington, and because the amount in controversy exceeds
$300.00. Venue is proper because the non-resident defendants have been served in
King County, Washingtor.

il. NATURE OF CASE
5. Since at least 1992, the Washington State Department of

| Corrections has contracted with private “operator service providers,” also known as

“alternate operator services companies,” to provide “0+* operator services on the
payphones used by prison inmates incarcerated in the State of Washington. Prison
inmates are required to use the “0+” operétorserviceprovider assigned by contract to
the prison from which the call is placed, and may place only collect calls.

6. - Since at least 1988, telecommunications companies acting as or
contracting with operator service providers have been required by state law to assure
appropriate disclosure of rates charged to consumers for services provided while
connecting both intrastate and interstate long-distance telephone calls. However, the
defendants, all telecommunications compames and operator service providers, have
failed to assure appropriate disclosure of rates to the plaintiffs and others similarly
situated, and continue to fail to do so for intrastate long-distance telephone calls. The
defendants have provided disclosure of rates for at least some interstate calls from
Washington prison inmates only since November of 1999.

SIRIANNI & YOUTZ
AMENDED COMPLAINT - - 701 FIFTH AVENUE, SUITE 3410
= :Cf(. ASS A N -2 ottt SEATILE, WASHINGTON 98104-7032

CTION -
OF RICHARD E. SPOONEMORE - 37 (206) 223-0303
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15 §

16

17

18 §

19 §

20

21

B

26

lil. CLASS ACTION ALLEGATIONS
7.  Definition of Class. The class consists of all individuals who have
received or will receive one or more long-distance intrastate or interstate collect calls

| from one or more Washington State prison inmates since June 20, 1996, except for
| those individuals who have received only interstate collect calls from Washington
| State prison inmates after November of 199, and to whom timely disclosure of rates
| was offered.

8.  Class Representatives. Named plaintiff Sandy Judd has received

f and paid for intrastate long-distance collect calls from Washington State prison

10 inmates. Named plaintiff Tara Herivel has received and continues to receive and pay

1 for intrastate long-distance collect calls from Washington State prison inmates.

| Named plaintiff Zuraya Wright received and paid for interstate collect calls from a
13 | Washington State prison inmate between June 20, 1996 and November of 1999,

14 |

9. Size of Class. There are approximately 14,000 prison inmates
currently incarcerated in the State of Washington. Inmate are generally allowed access

to prison payphones during daytime hours: Every person who is or has been called

by any incarcerated person since July 20, 1996 is a potential class member, including
family, friends, attorneys and news organizations. The class is expected to number in
the tens or hundreds of thousands and is so large that joinder of all members is
impracticable.

10. Common Questions of Law and Fact. This action requires a
determination of whether the defendants have assured appropriate rate disclosure to
the class member recipients of inmate-initiated intrastate and interstate long-distance
collect telephone calls as required by RCW §80.36.520 and RCW §80.36.530.

~CLASS ACTION -3 - SeATEY 104
TION Qﬁ RICHARD E. SPOONEMORE - 38 — - “‘%f;@ 0303




11.  Defendants Have Acted On Grounds Generally Applicable to the
Class. The defendants complete inmate-initiated collect telephone calls to call
recipients, and have consistently failed to make proper disclosures. The defendants
| have acted on grounds generally applicable to the class. Certification is therefore
| proper under CR 23(b)(2).

12 Questions of Law and Fact Common to the Class Predominate
Over Individual Issues. The claims of many individual class members are too small to
| justify fling and prosecuting the claims separately. Thus, any interest that individual
mmxbersofﬂwdassmyhavekxiﬁdividuaﬂyconﬁoﬂh\g&wprosewﬁmofsepamte
| actions is outweighed by the efficiency of the class action mechanism. This action can
| be most efficiently prosecuted as a class action in King County Superior Court, where
the defendants do business. Issues as to the defendants’ conduct towards members of
the class predominate over questions, if any, unique to members of the class.
| Certification is therefore additionally proper under CR 23(b)(3).

13.  Class Counmsel.  Flaintiffs have retained experienced and

16 | :

| competent class counsel.
17

th » @

@ N o

13
14

15

IV. FACTUAL BACKGROUND

14.  The defendants are telecommunications companies. On March 16,
e 1992, all of the defendants except for T-Netix, Inc. contracted with the Washington
| Department of Corrections to provide operator services for inmate payphones. The
| parties have extended this contract through four amendments. . The fourth
, ammdment,wlﬁchwmtmweffectinMaxchoflm,addsT-Neﬁ:ghm.asan0perahor
! service provider at some facilities. |
| 15.  Throughout the Class period, family members, attorneys and
other persons have been unable to speak to Washington State prison immtw.by_

18 |
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| telephone, except as recipients of operator-assisted collect calls. Recipients are billed
for these calls by the operator service provider assigned by contract to the prison from
which the call originates.

16. Rates for intrastate long-distance collect calls are not made
| available to recipients over the phone prior to the receipt of an inmate-initiated call,
| nor are recipients given a separate number to call in order to learn the rates charged.
17.  Rates for at least some interstate calls have been made available |
| over the phone starting sometime in November of 1999. Prior to that time, recipients
of inmate-initiated interstate calls could not access rates prior to receipt of the call, and
also were not provided with any information on how to obtain the applicable rates.

V. CLAIMS FOR RELIEF

FIRST CLAIM—VIOLATION OF THE WASHINGTON CONSUMER
PROTECTION ACT, RCW 18.86 et seq.

18.  Plaintiffs re-allege paragraphs 1 through 16, above.

.5 | 19.  The defendants’ repeated violations of RCW §80.36.520 constitute
.6 | per se violations of the Washington Consumer Protection Act, RCW §19.86 et seq.,
| pursuant to RCW §80.36.530. The defendants have engaged in, and continue to
. mgagein,unfairordeceptiVeacisorpracticesh&adeorcommﬁoeinviolationofthe
s | Washington State Consumer Protection Act. Such conduct affects the public interest,
| and has caused injury to the named plaintiffs and the plaintiffs’ class.

20,  Plaintiffs and the plaintiff class are entitled to damages as defined
¥ in RCW §80.36.530, and treble damages under RCW §19.86.090, along with costs of
suit and attorney fees.

© 0 N o u h» 0 N

10
11
12 §
s

14 |

17

SECOND CLAIM—INJUNCTIVE RELIEF
21.  Plaintiffs re-allege paragraphs 1 through 19, above.

26
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22 Plaintiffs and the plaintiff class are entitled to an injunction under
| RCW §19.86.090, under the common law, and under any other applicable laws, to
enjoin further violations of RCW §80.36.520.

V1. DEMAND FOR RELIEF

WHEREFORE, plaintiffs request that this Court:

1 Enter judgment in favor of plaintiffs and the plaintiff class for
| damages in an amount to be proven at trial due to the defendants’ failure to assure
| appropriate disclosure of rates charged under RCW §80.36 et seq. and RCW §19.86 et
| seq., including presumed damages under RCW §80.36.530 for each violation, and
treble damages up to $10,000 to each class member for each violation;

2. Enter judgment in favor of plaintiffs and the plaintiff class, and

141 3.  Award plaintiffs and the plaintiff class their attorney fees; and

15 4. Awardsuchotlwrreliefasisjustandproper.

181 DATED: August 1, 2000.

17 § SIRIANNI & YOUTZ

18 | 7 _

19 |
Chris R. Youtz (WSBA#7756)

20 Jonathan P, Meier (WSBA #19991)

21 Matrie E. Gryphon (WSBA #29242)
Attorneys for Plaintiffs
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SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY
SANDY JUDD, TARA HERIVEL and )
ZURAYA WRIGHT, for thémselves, and on )
behalf of all similarly situation persans, )  No.00-2-17565-5-SEA
' ' ) . o N
Plaintiffs, ) g vt oY’
) ORDERmG DEFENDANT .
Y. . )  T-NETIX,INC,'S MOTION TO DISMISS
AMERICAN TELEPHONE AND ) Action” END, ,,(ED;OC gml . @LQINT s CLA, ‘sKs
TELEGRAPH COMPANY, et al. ) 20 — v ” @ :
. ) , . b 1070
Defendants. ) o : .
) )
"}
)
)
)
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THIS MATTER having come before the undersigned judge of the above-entitled Court, and the
Court having reviewed the Motipn to Dismiss Complaint brought by Dcfend;mt T-Netix. Inc.. and
M@m in this action, and the Court m&ﬁfﬁmd
being otherwise fully informed with respect to this matter, ¢ ' ~

IT IS HEREBY ORDERED that Defendant T-Netix® Motion misy 3R
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DONE IN OPEN COURT this_¢” da%’of 2000. -

- PATTON BOGGS LLP
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’ nala H. Mullins, WSBA

Diaria P. Danzberger. WSBA # 24818
Attorneys for Defendant T-Netix, Inc.

Approved as to form:
Approved for enury:
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yE‘h:is R. Youtz, WSBA#______
Attorneys for PlaintifTs

STOKES LAWRENCE, PS.

By _____ .
Kelly Twiss Noonan, WSBA #
Attorneys for Defendant AT&T

STOEL RIVES LLP

By__ e
yTimothy 1. O Connell, WSBA #
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SUPERIGR SR upER1OR COURT OF WASHINGTON: . REARNED
L FOR KING COUNTY _ -
SANDY TUDD, TARA HERIVEL and
ZURAYA WRIGHT, for themselves, and on Case No.: 00-2-17565-5 SEA
behalf of all similarly situated persons, i
_ , -{PRERE3EN) ORDER GRANTING AT&AT
Plaintiffs, CORP.'S MOTION TO DISMISS -
v. :
AMERICAN TELEPHONE AND FEY R
TELEGRAPH COMPANY: GTE . . FILED
NORTHWEST INC.; CENTURYTEL : KING COUNTY, WASHNGTCN
TELEPHONE UTILITIES, INC; NOV 0 972000
NORTHWEST TELECOMMUNICATIONS, v it
INC., /b/a PTI COMMUNICATIONS, INC. CUPINOR COURT CLERK
|| US. WEST COMMUNICATIONS, INC.; T- BY V.SIUR A. DIGORNA
NETIX, INC., ' .-
Defendants.
' THIS MATTER came on fot hearing before the Court on Oc'tober 6,2000. Having heard

argument of counsel and having considered the written submissions of the partics and all other
docoments on file in this matter. NOW THEREFORE:
IT IS ORDERED, ADJORGED AND DEGREED tsat-RIaliui

Furthermore, Plaintiffs’ claims agsinst Defendant ATAT Corp., (“AT&T") for damages

premised on nondisclosune of interstate long distance rates are hereby dismissed with prejudice under
the filed tariff doctrine,

[PROPOSED] ORDER GRANTING AT&T CORP.S MOTION TO
DISMISS - | Page 407
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l?ECEIVED

SERVICE DATE
JUL 182005

JUL 1 9 2005 - BEFORE THE WASHINGTON STATE
UTILITIES AND TRANSPORTATION COMMISSION
ATER WYNNE LLP
o | )
- SANDRA JUDD AND TARA - ) DOCKET NO. UT-042022
HERIVEL, ) |
: ) ORDER NO. 05
Complainants, ) ‘ '
) ORDER DENYING T-NETIX’S
V. ) MOTIONS FOR SUMMARY
7 : ) DETERMINATION AND TO
 AT&T COMMUNICATIONS OF ) STAY DISCOVERY; DENYING
- THE PACTFIC NORTHWEST, INC,, ) COMPLAINANTS’
AND T-NETIX; INC,, - ) CONDITIONAL MOTION;
' : . : ) DENYING, IN PART, T-NETIX’ S
- Respondents. ) MOTION TO STRIKE;
) GRANTING AT&T'S MOTION
) FORLEAVE TO FILE RESPONSE
................................. )

SYNOPSIS. Consistent with the oral decision issued following oral argument, this
Order denies T-Netix’s motion for summary determination. The Commission may not

- dismiss the proceeding for lack of standing. The Superior Court has primary jurisdiction

over this proceeding. The Order also denies T-Netix’s Motion to Stay Discovery, denies
Complainants’ Conditional Motion;, grants in part T-Netix's Motion to Strike, and

grants AT&'T’s Motion for Leave to File Response to the Supplementul Declaratzon of
J(enneth L. Wzlson ST :

NATURE OF PROCEEDING. Docket No. UT-042022 is a complaint filed by

~ ‘recipients of inmate-initiated calls against AT&T Comrhunicati(')ns, of the Pacific

Northwest, Inc. (AT&T), and T-Netix, Inc. (T-Netix), alleging that AT&T and
T-Netix failed to disclose rates for the calls, violating the Commission’s rules
governing disclosure. The complaint was filed with the Commission after the

King County Supenor Court referred the matter to the Commission under the , =
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doctrine of primary jurisdiction to allow the Commission to complete ari’; "% ;.|

adjudication into certain issues of fact and law.

PROCEDURAL HISTORY. The complamt initiating this proceedmg was flled
with the Commission on November 17, 2004. On December 15, 2005, AT&T filed
a Motion for Summary Determination, and on December 16, 2004, AT&T filed a
response to the formal complaint.

During a prehearing conference held on February 16, 2005, before. Administrative
Law Judge Ann E. Rendahl, the parties agreed to a procedural schedule in the
proceeding, mcludmg a schedule for discovery. The Commission adopted the
schedule in Order No. 01 in this proceeding, a prehearing conference order.

On March 18, 2005, the Commission entered Order No. 02 in this proceeding, a
protective order. :

On April 21 2005, T-Netix filed with the Commlssmn a Motlon for Summary
Determination and a Motion to-Stay Discovery. SRR

I Pursuant to the Comxmssxon s Apnl 25 2005 notice, AT&:T and Complainants on
. May 6, 2005 filed responses to T-Netix’s motions.. AT&T joined in T=Netix's-
motions, and Complainants filed a number of declarations supporting their:
response, as well as a Conditional Motion to Postpone Consideratiori of T-Netix’s
" Motion for Summary Determination Until Complainants Have Been Pérmitited
Additional Discovery. |

‘ On May 10, 2005 T-Netlx ﬁled its Reply in Support of its Motlons for Summary
Determination and to Stay Discovery, a response to the Complamant’ s
conditional motion, an affidavit in support of the,Mot_:lon,- for Stay of Discovery, a
Motion to Strike, and a déclaration in support of the Motion to-;Sh'ike.:e :
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Following a teleconference call held on May 10, 2005, the Administrative Law
Judge learned of T-Netix’s filing with the Commission and requested T-Netix’s
counsel to coordinate responsive pleading deadlines with counsel for
Complainants.

- The Administrative Law Judge issued a notice on May 11, 2005, establishing a
- schedule allowing parties to file additional responsive pleadings to address T-
- Netix’ motion to strike, and scheduling oral argument on T-Netix’s motions for

June 7, 2005. , .

Pursuant to the May 11, 2005, notice, Complainants filed with the Commission
on May 16, 2005, a response to T-Netix’s Motion to Strike, with a supporting
declaration, and a Reply to AT&T’s response joining in T-Netix’s motions, with
supporting declarations.! On May 20, 2005, T-Netix filed a reply in support of its
Mo_tion to Strike, and AT&T filed a surreply in support of its response joining in
T-Netix’s motions. s :

On May 31, 2005, Complainants filed a Highly Confidential Motion for Leave to

File Supplemental Declaration of Kenneth L. Wilson Dated May 27, 2005, and the
. Highly Confidential Supplemental Declaration of Kenneth L. Wilson in support

of Complainants’ response to T-Netix’s motion for summary determination and
Complainant’s reply to AT&T’s Response.

Also on May 31, 2005, T-Netix submitted by electronic mail an Emergency (1)

Opposition to Complainants’ Motion to File Supplemental Wilson Declaration
and (2) Motion to Strike or, in the Alternative, for Right of Reply and

-Continuance of June 7 hearing. = -y

* “'1'The May 11, 2005, notice provided for partles to submit eléctronic copxes of the p‘liéﬁdin'gs‘with

the Commission by 5:00 pm on May 13, 2005, with paper copies to be filed on May 16.

,Complainants submitted electronic copies to all parties and the Commission at 7:51 and 7:54 p.ni.

“on May 13.
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On June 1, 2005, Complamants filed a Response to T-Netix’s Emergency Motion
and Motion to Strike.

- InOrder No. 04, entered on June 2, 2005, the Administrative Law Judge granted

the Complainants’ Motion for Leave to File a Supplemental Declaration, and
denied T-Netix’s Motion to Strike, allowing T-Netix and AT&T to file responses

to the supplemental declaration. The Order also granted the Complamant’ s

Motion to Continue the June 7, 2005, oral argument.

= OnJune 6, 2005, the Commission issued a Notice: reschedulmg the oral argument
-until June 28, 2005. :

~ On June 13, 2005, T-Netix filed with the Commission a Highly Confidential

Affidavit of Alan Schottin Sﬁpport of T-Netix, Inc.’s Motion for Summary ,
Determination. On June 15, 2005, AT&T filed a Highly Confidential Motion for
Leave to File Its Response to the Supplemental Declaration of Kenneth L. Wllson,

«- - as'well as a Declaration of John D. Schell, ]r

+On:June 20, 2005, Complamants filed a nghly Confidential Response to AT&:T'

Motion.

On June 24, 2005, T-Netix filed with the Commission a Highly Confidential ‘

- Supplemental Affidavit of Alan Schott in Support of T-Netix, Inc.’s Motion for
* Summary Determination. On June 27, 2005, T-Netix filed a Supplemental

Affidavit of Nancy Lee in Support of T-Netix, Inc.’s Mot10n for Summary
Determination. o

_OnJune 28, 2005, the parties presented oral argument on the pendmg motions
before Administrative Law Judge Rendahl.. F ollowing oral argument, the
 Admninistrative Law Judge issued an oral rulmg denymg T-Netix’s Motlons for

Mgl
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Summary Determination and to Stay Discovery, denying Complainant’s
conditional motion, granting, in part, T-Netix’s Motion to Strike, and grantiﬁg
AT&T’s Motion for Leave to File a Response to the Supplemental Declaration of
Kenneth L. Wilson. '

- APPEARANCES. ]onathan P. Meier, Sirianni Youtz Meier & Speonemore,
- Seattle, Washington, represents Sandra Judd and Tara Herivel, Complamants
. Letty Friesen, AT&T Law Department, Austin, Texas, and Charles H.R. Peters

and David C. Scott, Schlff'Hardm,LLP, Clneago, llinois, represent AT&T.
Arthur A. Butler, Ater Wynne LLP, Seattle, Washington, and Glenn B. Manishin
and Stephanie Joyce, Kelley Drye & Wa1_'ren LLP, Washington, D.C., represent
T-Netix. :

MEMORANDUM

A. T-Netix’s Motion for Summary Determination. T-Netix moves to dismiss
the proceeding asserting that Complainan‘ts’ lack standing te pursue their claims
before this Commission.?. T-Netix asserts that documents. recently produced in
discovery show that Complainants suffered no “cognizable harm.”? T-Netix
asserts that all of the calls for which Complainants seek relief were carried by

twolocal exchange carriers, US West,. andGTE,and that both carriers were
. granted waivers from the Commission’s rule:# T-Netix asserts that T-Netix did

not carry any of the calls and that Complainants suffered no harm.

T-Netix asserts that persons brmgmg a 'ebmpiaint before the Cormm nmission must
demonstrate standing by showing i injury in fact; i, financial or other i m]ury, and

must have an interest within the “zone of interest” that the Comnussmn s '

2 T-Netix’s Motion for Summary Determination, § 2.

31d.; see also Exhibits 9-11 to T-Netix's Motion for Summary Determmatlon
41d, 99 9-12.

5Hd, 112, 14,16-21.
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statutes or rules are designed to protect.® Relying on the exhibits to its motion
and several affidavits, T-Netix asserts that Complainants have suffered no injury
in fact as none of the calls involved T-Netix and that none of the calls identified
on Complainants” phone bills were subject to rate disclosure.” T-Netix asserts

that Complainants are not within the “zone of interest,” as the local exchange

companies, US West and GTE, did not owe Complainantsa'duty*to disclose the -

rates for inmate-initiated local and intraLATA calls due to exemptions from the
rule? T-Netix asserts that it has met the standards for granting a'motion for
summary determination: The material facts are not in dispute and the

- Complainants have not demonstrated standmg to pursue a c]alm before the
- Commission.’ ‘ ‘

T-Netix acknowledges that this matter has been referred to the Commission by
the King County Superior Court under the doctrine of primary jurisdiction to
determine whether T-Netix has violated the Commission’s regulations.®® T—Ne’ux
asserts, however, that the Commission need not reach that questlon if the

- Complainants lack standing.!* T-Netix agrees with -Complaman‘ts that the -
- Commission has only “derivative” jurisdjéﬁbﬁ"uhdgi'ithé Superior Court’s

primary jurisdiction referral.”? T-Netix asserts; however, that if the Superior

- Court would not have jurisdiction due to lack of standing, the Commission does

not have jurisdiction to resolve'the questions referred, and must dismiss the

- proceeding.”® T-Netix asserts that the Commission has no further duty to assist

¢ Id., 113, citing Stevens v. Rosario Utils., WUTC Docket No. UW-011320, Third Supplemental
Order at 19 (July 12, 2002); Save a Valuable Enmronment ( SAVE) v. City of Bothell, 89 Wn.2d 862, 576

" P.2d 401, 403-404 (1978).

7.1d;- 99 14-21; see also Exhibits 4 and 11 to T-Netix’s Motion; June 13, 2005, Affidavit of Alan
Schott; June 24, 2005, Supplemental Afﬁdavxt of Alan Schott; June. 27, 2005 Supplemental
Affidavit of Nancy Lee.

- 8 T-Netix’s Summary Determination Motion, 19 22-23.

°1d., 911 3, 14-23.

v, 124

njd., g28. ’ i
12 T-Netix’s May 11, 2005, Reply, T11.

- BT-Netix’s Summary Determination Motlon, 11 29-30 T-Netix’s May 11,2005, Reply, ‘I 11.

=
Fa b
1 .
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the Superior Court and must dismiss the proceeding.! T-Netix further asserts

that continuing with the referral would be a waste of resources, and that

~ disposing of the issue of standing would resolve the entire controversy.1> .

- +AT&T joins in T-Netix’s Motion for Summary Determination, asserting that the

information T-Netix presents also demonstrates that Complainants have no
standing to pursue a claim against AT&T.16

- Complainants dispute T-Netix’s arguments that (1) T-Netix was not involved in

any of the calls, and (2) the Commission may dismiss for lack of standing a

. matter referred under the doctrine of primary jurisdiction.” Complainants object

to AT&T’s “joinder,” asserting that the pleading goes beyond the issues raised
and seeks affirmative ruling for AT&T.®® Complainants object that AT&T’s

- joinder attempts to accelerate its own motion for summary determination and

limit discovery the Commission ordered on AT&T’s motion.® -

Addressing the factual issues raised by T-Netix and AT&T, Complainants assert

- that the issue of whether a telephone call is subject to the rate disclosure-

requirements in WAC 480-120-141 does not depend on the carrier that “carried”
the call, but upon who prov1ded a “connection,” i.e., operator services.?”

- .. Complainants assert that T-Netlx 1s.an operator service prov1der (OSP) and that

| - ..the key question is whether ‘T-Netix prov1ded operator services on the phone
~ calls in question, not whether an exempt carrier was involved with the phone

P . T—Netlx’ s Summary Determmatlon Motlon 1 30.
* 15 T-Netix’s May 11, 2005, Reply, 915,13, '

16 AT&T Response Joining in T-Netix’s Motlons for Summary Determination and to Stay
Discovery, 112, 6, 8, 12.

17 Complamants’ Response to T-Netix Motion for Summary Determmatxon, ‘][‘I 1-4

1 Complamants’ Reply to AT&T's Response 11

“19 Id

% Complamants’ Response, ‘I‘] 1,20-21, 23-26 see ulso Complamants’ Reply to’ AT&T’s Response,
1112, 19-21.
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- calls in question.? Complainants submit two declarations of Kenneth L. Wilson

in support of its Response to T-Netix’s motion.2 Complainants assert that
material facts remain in dispute, additional discovery is warranted, and the

Commission should not dismiss the proceeding.? Complainants further assert

- that AT&T and T-Netix are liable under the statue governing operator services

pr,oviders asserting that the statue focuses on companies operating as or 7

contracting with an alternate operator services company.

- Complainants assert that the Commission may not dismiss the case for lack of

standing. "Complainants assert that the King County Superior Court did not
relinquish jurisdiction over the proceeding when it referred to the Commission
the question of whether T-Netix violated the Commission’s rules. |
Complainants assert that the Court referred only specific issues to the

- Commission-due to the Commission’s expertise concerning operator services

companies, but retained jurisdiction to make the final dec151on in the -
proceedmg %

Compl‘»airiants assert that an: agency’ s role in a primary jurisdiction referral is

~strictly limited to the questions referred to the agency, and that primary
- jurisdiction does not invoke the ind‘ependent’juri'sdii:tion 'of the agency.Z
- 'Complainants assert that the Commission has statutory authority to resolve the - -
-issue of whether T-Netix violated the Commission’s riles.”® Complainants assert

-2 Complainants’ Response, 11 1-2, 6-7, 17-20.

2 May 2, 2005, Declaration of Kenneth L. Wilson in Support of Complainants’ Response May 27,

- 2004, Supplemental Declaration of Kenneth L. Wilson.

3 Complainants’ Response 99 21-26; see also Complamants’ Reply to AT&T’s Response, ‘][‘i 4,7-
11.

o Complamants’ Reply to AT&T’s Response, ) | 17

25 Complamants’ Response, 127.

% Id., 4 28, quoting Jaramillo v. Morrzs, 50 Wn. App 822 828 750 P.2d 1301 (1988) , :
' Id, citing Dioxin/Organochlorine Center v. Department of Ecology, 119 Wn.2d 761, 837 P.2d 1007

(1992); International Ass'n of Heat & F rost InsuIators andAsbestas Workers v. Umted Contractors Ass'n,
-:Inc., 483 F.2d 384,401 (3d Cir: 1973). - S :

- B1d, 133. , c

®
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that the issue of standing is within the Superior Court’s primary jurisdiction over

the proceeding, an issue the court reserved for itself. The Complainants assert

that the Superior Court can address the issue of standing after the Commission

resolves the questions in the referral

Finally, Complainants assert that if there is a problem with standing, the
Commission should allow them to amend their complaint to include additional
class representatives.” Complainants offer the declarations of Suzanne Elliott

~and Maureen Janega in support of this request.*

In reply, T-Netlx moves to strike the declaratlons of Ms. Elliott and Ms. ]anega as -

. outside of the scope of the proceedmg and as pre]ud1c1a1 to T-Netix.3® The

motion is discussed further below in Section H. C. T-Netix asserts that the .
Commission does not have jurisdiction to permitjoinder in a primary -
jurisdiction referral. T-Netix asserts the Commission cannot decide issues
outside of the scope of the referral and requests the Commission deny

- Complainants’ request for ,leave to amend to include new (:Omplainants.35

Discussion and Dec:szon Under WAC 480-07—380(2), the Comnuss1on s'rules
governing motions for summary determination, the Commission will consider
the standards applicable to motions for summary judgment made under the civil

~ rules. Under CR 56, a party may move for summary. determination if the -

pleadings, together with any properly admissible evidentiary suppért, show that y

. there is no genuine issue as to any materialifact'and the party:is entitled to -

judgment as a matter of law. . Summary judgment is properly entered if there is

‘. dId 929
%4, q35.

31 Complamants’ Reply to AT&T’s Response,‘l‘[ 36 39.
2Hd., 11 38-39.

3 T-Netix’s Reply, q8.

#Md,115 .

®1d, 11 16-19.
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no genuine issue as to any material fact, that reasonable persons could reach only

“one conclusion, and that the moving party is entitled to judgment as a matter of

law.* In resolving a motion for summary judgment, a court must consider all
the facts submitted by the parties and make all reasonable inferences from the
facts in the light most favorable to the nonmoving party.”

After considering the numerous pleadings and affidavits presented by the

- parties and making all reasonable inferences from the facts in the light most

favorable to the nonmoving party, T-Netix’ motion for summary detérmihation

is denied. There is a genuine issue of material fact in dlspute and T-Netix is not

entitled to ]udgment as a matter of law.

The issue in this proceeding is whether T-Netix and AT&T provided service as
operator service companies on the calls at issue’in this proceeding. While T-
Netix asserts thatonly US West and GTE carried the calls in question,
Complainant’s affidavits and pleadings raise questions as to the role of T-Netix
and AT&T in connecting the calls between the correctional institutions and the
Complainants. The parties” dueling and numerous affidavits identify several
issues of fact.concerning AT&T and T-Netix’s network and theu' mvolvement in

- the:calls in question.

Even if there were no genuine‘issue of material fact in dispute, as T-Netix asserts,

- T-Netix is not entitled to;judginent as a matter of law. The law at issue here is

not the law governing standing, but the doctrine of primary jurisdiction. Under

* the doctrine of primary jurisdiction, if & court finds that-an issue raised in a

dispute before the court is within the primary ]ul'lSdICthl‘l of an agency, the court
will defer a decision in the action until the agency has addressed the particular
issue within its primary jurisdiction, but retams ]gqsdlctlon over the dlspute

% Tanner Electric Coop. v. Puget Sound Power & nght Co., 128 Wn.2d 656, 668 ( 1996)

71d.

T
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itself and all other issues in dispute.® The doctrine of primary jurisdiction “’does
not necessarily allocate power between courts and agencies, for it governs only
the question whether court or agency will initially decide a particular issue, not
the question whether court or agency will finally decide the issue’.”* Thus,
where a court.refers issues to an agency under the doctrine of primary
jurisdiction, the referral does not invoke the agency’ s jurisdiction over all issues
in dispute, only those issues referred to the agency.

In this proceeding, King County Superior Court Judge Learned referred to the

Commission under the primary jurisdiction doctrine the issues of (1) “whether or

not [AT&’I‘ is] considered by the agency to be an OSP under the contracts at issue

herein and if so if the regulations have been violated,” and (2) “to determine if T-

Netix has violated WUTC regulations.”% Judge Learned stayed resolution of
Complainants’ Consumer Protection Act clalms and any award of monetary

.damages pending the Comrmssmn s action on the issues.4!

: The issue of Complainants’ standjhg to bring a complaint before the Commission

is not within the issues referred to the Commission for consideration: Judge

- Learned reserved ]unsdlctlon to resolve all other issues in the dispute. As this

matter is on referral from the Superior Court and not a complaint filed initially
with the Comm.ISSIOI‘l, the Commission does not have jurisdiction to decide the

- issue of standmg Wh11e resolving the issue of standing may avoid a waste of

resources, as T-N etlx asserts, it would be inappropriate for the Commission not

to address the questions referred by the Superior Court.

" 2 R. P:erce, Admlmstratwe Law Treatlse, § 14.1.

% It re Real Estate Brokerage Antitrust Litigation, 95 Wn.2d 297, 301-302, 622 P.2d 1185 (1980), -
quoting 3 K. Davis, Administrative Law, § 19.01 (1958).

© Judd, et al. v. AT&T, et al., King County Supenor Court Case No. 00-2-17565-5 SEA Order
Granting AT&T Corp s Motion to Dismiss, 2 (Aug. 28, 2000); Judd, et al. v. ATET, et al., King
County Superior Court Case No. 00-2-17565-5 SEA, Order Denying in Part Defendant T-Netix,
Inc.’s Motion to Dismiss First Amended Complaint - Class Action and Grantmg in Part and
ReferrmgtoWUTC,Z(Nov92000) P T :

4 1] - . - . : : :
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For the same reasons this Order denies T-Netix’s Motion for Summary

" Determination, the Order rejects Complainant’s request to amend its complaint

to include Ms. Elliott and Ms. Janega as complamants. The Commission’s
jurisdiction in this proceeding is limited to the issues referred by the Superior-
Court. The Superior Court retained )unsdlctlon over all other issues, including
amending the complaint. ’ '

B. T-Netix’s.Motionto Stay iscoirery,“a"nd Complainants’ Conditional
Motion. T-Netix filed a motion to stay discovery in the proceeding pending the

- resolution of its motion for-summary determination. Because a motion for
‘summary determination does not automatically stay the procedural schedule of a

case, T-Netix requests the Commission enter an order staYing discovery.42 T-

N eux asserts that an order staying dlscovery is warranted as dlscovery is
burdensome and may lead to- disclosuré of “highly-sensitive commercial and
security information” where there is the p0351b111ty the case may be dismissed.®
T-Netix also asserts that there isno deadlme for resolvmg the proceedmg

AT&T asserts that it should not be required to-"diSdose"COnﬁdenﬁal infof_rriaition
- in discovery where there may be no basis for Complainants” claims.*

Complainants oppose T-Netix’s motion to stay dlscovery asserting that AT&T
and TLNetix'havealready'reﬁiséd to continue ‘djséové'ry until T-Netix's motion is

- resolved.* Complamant’ s object to T-Netix and AT&T’s refusal to participate in

further discovery and asserts that T-Netix has obstructed Complamants efforts
to obtain information. 'Complamante 1dent1fy speclﬁc ;'espopses by T—Nehx and

e T-Nehx‘ s Motxon to Stay Dlscovery, b | 3
B, g4 : S
Mg

© AT&T's Response, 414/ AT&T's Surreply‘, q15.

- % Complainants’ Response, { 1; Complainants’ Reply to AT&T's Response, 'l 28.
- ¥ Complainants’ Response, 11 3, 5-9. ;
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AT&T as examples of the parties’ refusal to respond to discovery.#
Complainants request that the Commission not condone T-Netix and AT&T’s
conduct in staying discovery contrary to WAC 480-07-380(d).#

Complainants further requests through a Conditional Motion that the
Commission postpone consideration of T-Netix’s motion for summary
determination until T-Netix responds to discovery requests.® Complainants also
request the right to discovery on issues raised in T-Netix’s motion for summary -
determihation,?’ |

Inreply, T-Netix denies that it has failed to cooperate in discovery.5? T-Netix
asserts that any objections to T-Netix’s responses to data requests and conduct in
discovery should be raised in a motion to compel rather than in a response to its
motion to stay discovery.®® T-Netix w111 treat the portion of Complainant’s

Response as an invitation to meet and confer and will address Complainants’

counsel’s concerns.*

T-Netlx opposes Complamants request for add1t10nal dlscovery to respond to

.. the motion for summary determmatlon » T-Netix asserts that the facts
. "-_s,upportmg the motion are indisputable and that the.Commission does not need
s addltlonal infloﬁr:\_ation; to decide the issue.. T-Netix objects to allowing new

| dlscovery to substantiate the claims in Ms. Elliott and Ms. Janega's declarations.5

®1d, 91511

©1d, 1 14.

o4, 17,
StHd., 1 18. E
.52 T-Netix’s Reply,‘[2.
S, 17. ‘
S

%1Hd., 91 8-13.
%M., 918, 11.

‘v, 113, - | T T
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Discussion and Decision. The Commission’s procedural rules, specifically WAC
480-07-380(2)(d), provide that filing a motion for summary determination does
not stay the procedural schedule in a case. T-Netix filed a motion to stay
discovery, seeking to stay discovery until the Commission resolved the pending
motion for summary determination. T-Netix’s motion is denied.  The numerous.
pleadings and affidavits in this matter indicate that there is a continuing need for
discovery to resolve issues of material fact in the proceeding. Complainants’
conditional motion is likewise denied.- The parties must continue dlscovery to
allow the Commission to address the issues referred by the ng County
Superior Court.

A matter of concern, however, is T-Netix and AT&T’s actions in ceasing

- discussions with Complainants over outstanding data requests and refusing to

provide answers to pending data requests untll the Commission resolved the
pendmg motions.: Filing a motion to stay- dlscovery does not allow the parties to
stay discovery. T-Netix and AT&T did not wait for the Commission to resolve
either motion before staying discovery on their own. Such conduct is not

acceptable. The Commission expects the partiés to follow the procedural rulesin

Chapter 480-07 WAC and will not tolerate such ﬂé”grant'x':riolation's The parties

- 'must meaningfully respond to Complainants” dlscovery requests. If T-Netix and

AT&T are correct that they are not OSPs and had no role'in the inmate-initiated

-+ calls in question; then they should be willing to disclose in discovery all relevant

information in the proceeding.

C. T-Netix’s Motion to Strike.. T-Netix filed a motion to strike Complamants
responsive pleadings in their entirety, or in the alternative, paragraphs 1 through
9 of the response and the declarations of Ms. Elliott and Ms. Janega.’® T-Netix
asserts that Complainants did not timely file their response, serving the pl_eadlng
on all parties and submitting it to the Commission at 7:51 p-m. on May 6, 2005,

5 T-Netix's Motion to Strike, §{ 1-15.

£

",

o
v&«‘)
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instead of the 5:00 p.m. filing deadline.® T-Netix asserts that Complainants did

- not seek an extension of time and that the Commission should not condone this

disregard of Commission procedures.®

Should the Comzmssmn not strike the Complamants responsive pleadings in

their entirety, T-Netix requests the Commission strike a part of the
Complainant’s response as “irrelevant and prejudicial.”é! T-Netix objects to

- paragraphs 1.through'9 of Complamants response concerning T-Netix’s conduct
in discovery.©2. T-Netix asserts that Complamants response does not address
""whether discovery should be stayed, but seeks merely to impugn T-Netix’s
-counsel and raises issues that should be addressed in a motion to compel.

T-Netix also requests that the Commission strike the declarations of Ms. Elliott
and Ms. Janega.®® T-Netix:asserts that the declarations. raise new allegations and

- .new complainants, matters that are outside of the scope of the Superior Court’s

primary jurisdiction referral # T-Netix further asserts that the new declarations

+ ... areprejudicial as irrelevant to. T-Netix’ motion and because the time tor propound

o dlseovery has ended.5..

50

: Complamants concede that they electromcally submitted. their responsive filing
.- late on. May 6,2005, but assert that they:timely filed their Paper.copy on Monday,
- May 9, 2005.% gComplamants assert that counsel underestimated. the time to

comply with the confldentlahty provisions of the protective order, and asserts

thatit wﬂl not: happen again.’ Complamants assert that the sanction T-Netix

2,12 f o
@i, 1.
b ":'611"‘{_;1['4. T AT -

2Jd, 15-7.

e, {8.

“1d., 11 9-11.
s1d., 1112-14.
% Complainants’ Response to T-Netixs Mohon to Stnke, 11 1-2

“Hd,q1.
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requests is too harsh, as the parties received both electronic and paper copies and

had the opportunity to reply.® -

Complainants assert that issues raised in paragraphs 1 through 9 of their
response, i.e., whether T-Netix has engaged in a good-faith effort to resolve
discovery disputes and respond to discovery and whether a party may halt

discovery upon filing a motien for summary determination, are not irrelevant or

* prejudicial.® Complainants also assert that the two declarations should not be
- stricken, asserting that T-Netix will not be prejudiced if a new schedule in the

proceeding allows additional discovery.”*. Complainants assert that T-Netix’s
pbjections address the' Commission’s authority to amend the complaint in this

proceeding.”

Discussion and Decision: T-Netix’s motiori‘to strike Complainants’ responsive

- pleading in its entirety is denied:: T-Netix’s requestéd sanction for late filing is | % . }
-~ tooharsh, as T-Netix had ampleiopportunity to réply to'the pleading. The. o
.-Commission does not condone late filing of materials. Where the opposing party

has not been prejudiced by the late filing, it is not appropriate to réject the

~pleading. Complainants’ are on notice, however, that parties must submit all

electronic submissions to'the Commission by 5:00 p.m. of the date set for - -

. electronic submission, and send an electronic ‘copy to the Administrative Law
Judge. Any other late submissions will be dealt with'appropriately. - - -

-T-Netix’s altemativelzr.équest"toistﬂké5?f)‘axﬁagi'aphsi1"’:;i’th’ro'ligh‘9?-o'f the pleading is

also denied. While some of the issues Complainants raise are appropriate for a
motion to compel, Complainants are justified in complaining about discovery

efforts in the proceeding in the context of responding to motions for summary

®1d., 3.

©1d, 1146. - S | e .
ML, FEO-10. .t ot den it oesb o e e
n1d., 11 8-12. , | PP )
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determination and to stay dlscovery Parties may not unilaterally halt discovery
while motions for summary determination are pending, even if a motion to stay
discovery is also pending. '

‘The Commission expects parties to meaningfully respond to discovery requests.
Should discovery disputes arise in this. Proceeding, the party seeking information
'should work directly with the responding party to address the dispute first, but

should bring.disputes to the Commission’s attention promptly if the dispute is
not resolved.

Finally, T—Netlx s request to strike the declarations of Ms. Elliott and Ms. Janega
is granted. Complainants included these declarations to support their request to
amend the pleadings before the Commission. This Order rejects Complamants
request as outside of the scope of the Superior Court’s primary jurisdiction

- referral to the Commission. The declarations are unnecessary to this proceeding

and are stricken.

D. AT&T’s Motion for Leeve to File Response.. In Order No. 04, the |

Administrative Law Judge allowed, T-Netix to file a response to Complainants’

'Highly Confidential Supplemental Declaration of Kenneth L. Wllson On June

16, 2005, AT&T requested leave to file a response to Mr. Wilson’s supplemental

. declaration, attachmg the Declaration of John D. Schell, Jr.

Complamants do not ob]ect to AT&T’S motion, assertmg that the statements in
Mr Schell’s declaratlon support the need for additional dlscovery inthe

. tproceedmg

Discussion and Dec1510n. Cons13tent mth the deasxon durmg oral argument,
AT&T’s motion is granted. Complainants do not object to the motion. Order No.
04 allowed T-Netix, AT&T’s co-defendant, the opportuml:y to file a response to



60 -

61

62

63 -

DOCKET NO. UT-042022 . : . PAGE1S /"”m‘;
ORDER NO. 05 : :

Mr. Wilson’s supplemental declaration. AT&T should be given the same

opportunity. -

FINDINGS OF FACT

1) - Cdmplainants Sandra Judd and Tara Herivel received'inmate-ir‘iitiéted
calls and allege in a compliant filed in King County Superior Court that
they did not receive the rate disclosures for those calls requlred by the

Commssmn s rules.

(2)  T-Netix, Inc, and AT&T of the Pacific Northwest, Inc., are classified as
competitive telecommunications companies under RCW 80.36.310-330.

(3) - .- King County Superior Court Judge Learned ordered several'issues to be
i considered by the Washington Utilities and Transportahon Commission

R
\, L, ﬂ,y_"'}

TR

through a primary jurisdiction referral.

(4)  T-Netix filed a motion for summary determination and motion to stay .
- discovery asserting that the Complamants Iack standmg to brlng their
complaint before the Commission.: R S L ey :

() The parties filed numerous pleadings, attaching exhibits, affidavits, and
declarations, to address the matters raised in T-Netix’s motions. 7 ’

(6) - The Commission held oral argument on T-Netix’s motions, as well as
Complainants” conditional motion and AT&T’s motion forleave to filea
response to a supplemental declaration of Mr. Wilson.

P

72 Complainants’ Response to AT&T’S Motion, ¥ 1-9. -
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@)

@®)

D)

@

°)

The declarations of Ms. Elliott and Ms. Janega, attached to Complainants’

Response, include new allegations to support a request to amend the

. pleadings.

Complainants electronically submitted their responsive pleading to the
Commission nearly three hours after the 5:00 p-m. deadline for electronic
submission, but filed paper copies with the Commission in a timely

. manner..

CONCLUSIONS OF LAW

Summary judgment is properly entered if there is no genuine issue as to
any material fact, that reasonable persons could reach only one

. -conclusion, and that the moving party is entitled to judgmeht as a matter
.. of law.. Tanner Electric Coop. v. Puget Sound Power & Light Co., 128 Wn.2d

656, 668 (1996). In resolving a motion for summary judgment, a court
must consider all the facts submitted by the parties and make all

,_reasonable inferences from the facts in the hght most favorable to the
. _nonmovmg party. Id.

Complainant’s affidavits and bleadings raise quesﬁons of material fact as
to the role of T-Netix and AT&T in connecting the calls in question

 between; correchonal institutions and the Complainants and identify -

several issues of material fact concerning AT&T’s and. T-Netix’s networks
and the carriers’ involvement in the calls in question.

" The law at issuein T-Netlx’s motion for summary determmatlon is the

law ; governing the doctrine of primary jurisdiction, not the law governing

_,standmg
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(4)  Where a court refers specific issues to an agency under the doctrine of

(5)

()

@)

b -stay dlscovery See WAE 480-07-380(2)

®)

©)

(10)

primary jurisdiction, the court retains jurisdiction over all other issues in
the proceeding and will defer a decision until the agency addresses the
particular issues within its jurisdiction. See 2 R. Plerce, Admzmstratlve Law
Treatise, § 14.1. R ' ’ '

- T-Netix is not entitled to judgment as a matter of law, as the Commission

does not have primary jurisdiction in this matter to address issues of
standing, but is limited to applying its statutory authority to determine
whether AT&T is an operator services provider under the Commission’s

rules and whether AT&T and T-Netix violated the Commission’s rules

governing operator services companies. = -

The Commission does not haVerjuri'sdicﬁ'on in this primary jurisdiction

 referral to determine whether the Complamants may amend their
‘pleadmgs I TR T T

. Filing a motion for summarydetermmatlon does not’stay the procedural

schedule in a proceeding, nor may a party uﬁﬂatéraﬂ}i'stay discovery after
filing a motion for summary determmatlon, even after fﬂmg a motlon to

T Ll
oy A

-Itisnot appropriafte to reject or"sti‘iké"' a pleading for late filing if the
- opposing party has not been prejudiced by the late filing.

The declarations of Ms. Elliott and Ms. Janega address matters outside of

- the scope’ of _the -Sup'eridr Court’ s pnmary jﬁﬁsdicﬁon referraI.

AT&T asa co—defendant of T-Netix, should have the opportumty to ﬁle a
response to the supplemental declaratlon of Mr. Wilson.

‘/(#“AT&\,N
A
Y o
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ORDER

THE COMMISSION ORDERS:

)

)

®3)

()

©)

T-Netix, Inc.’s, Motion for Summary Determination is denied.
T-Netix, Inc.’s, Motion to Stay Discovery is denied.

Complainants’ Conditional Motion to Postpone Consideration of T-Netix,
Inc.’s Motion for Summary Determination is denied.

: T-Netix, Inc.”s Motion to Strike the Declarations of Ms. Elliott and Ms.

Janega is granted, while T-Netix’s Motion to Strike the Complainants’
Responsive Pleading in its entirety, or in the alternative paragraphs 1
through 9, is denied. '

The Motion of AT&T Communications of the Pacific N orthwest, Inc., for
Leave to Filed its Response to the Supplemental Declaration of Kerineth L.

- Wilson is granted.

NOTICE TO PARTIES: This is an Interlocutory Order of the Commission.
Administrative review may be available through a petition for review, filed

within 10 days of the service of this Order pursuant to WAC 480-07-810. _

Dated at Olympia, Washington, and effective this 18th day of July, 2005.

WASHINGTON UTILITIES AND TRANSPORTATION COMI\/IISSION

~ ANNE.RENDAHL
-Administrative Law Judge
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_ . - COPype..
SANDY JUDDAND,T_ARA" DOCKET UT-042022 PY‘RECEIVED'

, )
~ HERIVEL, D AN 12 2909
: | | ) ORD'ER*I4‘
- Complainant, - ) ATER WYNNE LLP
o ) ORDERGRAN'HNGINPARTAND
v ). DENYINGINPART = - -0 .
S SR ) COMPLAINANTS’ MOTIONTO
AT&T COMMUNICATIONS OF = ) . COMPEL; ORDER GRANTING IN
THE PACIFIC NORTHWEST, INC., “ ) PART AND DENYING IN PART
~ AND T-NETIX, INC., - ) AMLS MOTION TO COMPEL;
- ) ANDDENYING T-NETIX’S
| Respondents. ). MOTION FORAPROTECTIVE -
R ) ORDER

~ Synopsis. This order resolves a dzscovery dlspute between Complamants AT&T and
T-Netix. The order grants in part Complamants and AT&T’s motions to compel
responses from T- Netzx to data requests involving the four institutions ﬁom whzch

- Complainants recetved calls from 1996 to 2000, and demes Complamants and

- AT&T’s motions to compel i responses ﬁ'om T- Netzx to data requests concerning all

~_other. Washington institutions T-Netix served ﬁom 1996 to the present. This order. .
. specifically denies Complamants motzon to compel Complaznants Second Data @
: ':Request No. 5.as over broad. This order also denies T-Netix’s ‘motion for a protectzve

order regardlng the expanded dzscovery sought by Complaznants as the issue is not
yet rlpe = ' :

SUMMARY )

NATURE OF PROCEEDIN G. Docket UT-042022 mvolves a formal complamt

- filed with the Washmgton Utllltles and: Transportatlon Commission (Commlss1on) by
- Sandy Judd and Tara Herivel (Complalnants) agamst AT&T Communications of the -

~ Pacific Northwest Inc. (AT&T) and T-Netlx Inc. (T—Netlx or the Company,

= _collectlvely Wlth AT&T “Respondents ) requestmg that the Comm1s31on resoive

) . L3
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certain issues of fact and law under the doctrine of primary JUIISdlCthl’l and referred

"'by th e Supenor Court of Washmgton for ng County (Superlor Court)

o ;APPEARANCES Chrrs R. Youtz Slnanm Youtz Meler & Spoonemore Seattle
Washmgton represents Complainants (collectively w1th Respondents, “Partles”)

Letty Friesen, AT&T Law Department, Austin; Texas, and Charles H. R. Peters

Schiff Hardin, LLP Chicago, Illinois, represent AT&T. Arthur A. Butler Ater e

‘Wynne LLP Seattle, Washmgton Joseph S. Ferretti, Duane Morris, LLP,

: Washmgton D. C, and. GlennB Mamshm Kelley Drye & Warren LLP Washmgton o

D C, represent T-Netlx -

~ MEMORANDUM
A . Procedural History
On November 17,2004, Complalnants filed a formal complalnt w1th the.

: Commlssmn against Respondents under the court’s referral ! “The Superror Court’.
_ had referred two questions to the Commissiéni: 1) whether AT&T or T-Net1x were -

.Operator Serv1ce Prov1ders (OSPs) and 2) whether they v1olated the Comm1ssron S o

' dlsclosure regulatlons

On October 23, 2008, the Commission. entered Order: 10 grantmg T-Net1x $ Motlon to
Amend the Scheduling Order and extending the procedural schedule deadliries by

- approximately two weeks. The procedural schedule was’ agam mod1ﬁed when, on

* November 12, 2008, thé Commission entered Order 11-granting Complamants

- ‘Motion to Amend the Scheduhng Order and extendmg the deadline for filing mot1ons

to compel by one week Therefore the motlons to compel were due by November 26
, 2008 ’

 1The procedural hlstory in this matter is descrlbed more fully in Order 09 in thrs docket and is
-~ not repeated here.
. *Judd et. al.;v. AT&T et aI ng County Superlor Court No 00-2- 17565 5- SEA Order o
- Denying Plaintiffs’ Motion to- Vacate Orders Granting Defendants Motions for Summary -
" Judgment and Granting Motion to Reinstate Referral to WUTC (March 21,2008).

g

. v
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' On November 26, 2008, Complamants fileda motlon to compel discovery responses. |
from T-Netix (Complainants’ Mot1on) along with the Declarations of Chris Youtz and

Kenneth Wllson AT&T filed a motion to compel T-Netix to respond fully to v
AT&T’s Second Set of Data Requests (AT&T’s Motron) and T-Netix filed a motlon ’

fora protectrve order along with the Declaration of Arthur A. Butler (T-Netix’s

' Mot10n collectively with Complamants M0t10n and AT&T’s Motion, “Dlscovery
_ Motlons”) :

'On December '5"' 2008, the Commission entered Order 12 granting the Parties’ ‘motion
-to extend time to file opposmons to the Discovery Motions. Opposmons to the '
o D1scovery Motions were. due by December 12, 2008

| - On December 12, 2008 Complamants ﬁled an oppos1t10n to T—Netlx S Motlon

(Complamants Opposition) and the Declaratlon of Chris Youtz, and T-Netix ﬁled an
opposmon to Complamants Motlon (T—Net1x S Opposrtlon) and an opposmon to
AT&T’s Motlon (T—Netrx S Opposmon 2)

' On December 16 2008 the Partres ﬁled a Jomt motron for perrmssron to ﬁle replles _

7' (Joint Mot1on) in support of the vanous Dlscovery Motlons The Cormmssmn 1ssued o

© Order 13 on December 19, 2008 grantmg the Jomt Motron and g1v1ng the Partles
‘ unt11 December 24 2008, to file any replles

On December 24 2008 AT&T ﬁled a reply in support of its MOthIl (AT&T’

: ',‘Reply) Complamants fileda reply memorandum in support of Complamants Motlon

(Complamants Reply), and T-Netlx ﬁled a reply bnef in support of its Motlon (T—

o Netlx S Reply)
- B. _ ;Di__sc_oy’ery‘ Motions

- First, the Comm1ssmn addresses Complamants and AT&T’s request to expand the
' scope of discovery to'include all Washmgton Department of Correctlons (DOC)

facilities for the time period from 1996 to the present, as well as T-Netix’s Motlon to .ﬁ
protect against the discovery of such information. The Commrssmn then turns to the

~specific information sought in Complamants and T-Netix’ s Motions: (1) the servrces' -

and products T—Netlx provided to the DOC facilities and (2) rate disclosure -
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Co procedures mcludlng details surroundmg a pl'Q]CCt that mvolved the replacement of
_chipsina telecommumcatlons system in. order to comply w1th the FCC rate disclosure

regulatlons

1. _E_xpansion _of Discovery

-,Complalnants argue that the Superror Court referral did not lnmt the- scope of the
Commission’s rev1ew to the four mstrtutrons from whrch Complalnants received the

calls in questron Accordrng to Complalnants therr suit in Superior Court is a class -

action, and potentlal class members exist in all persons who were incarcerated or were

called by an incarcerated person in Washmgton Further, Complamants maintain that

* T-Netix has not followed its own discovery limitations with regard to AT&T, notmg
that- T—Netlx propounded data requests to AT&T seekmg mfonnatlon regardrng all
' Washmgton DOC fac111t1es not ]ust the four 1nst1tutrons at issue in the Complalnt

_".T-Netlx on the other hand suggests that a protectlve order is necessary to prevent
B Complalnants from “seek[rng] drscovery well beyond [the four institutions from
' "whlch and durlng the trme perlod Complamants recelved thelr telephone caIls]

“57 "

T-Netix alleges that Complamants expansrve d1scovery tactlcs w1ll contmue to -

o plague the drscovery process wuhout an approprrate order from the Comm1ssron

14

v

b-Accordmg to T—Netlx the Comm1351on s _]urlSdlCthH over tlns matter is lrmlted to the
- -primary Jurlsdlctron referral from the Superror Court and does not 1nvoke the '
Comm1ssron s 1ndependent _]urrsdrctron T-Netrx also msrsts that the Supenor Court

never certlﬁed a class 1n thrs matter and has stayed all class 1ssues 1 Thus T—Netlx

3The four facrlmes are listed as: Washmgton State Refomratory (al k a. Monroe Correctronal
* Complex), Airway Herghts McNeil Island, and Clallum Bay. Complamants Mot:on at1,92,

and at 2, fn 1.

RRE Id, at2,93.1f Complainants’ Motlon is granted then AT&T requests that T-Netix supplernent )
its responses to AT&T’s data requests as well T-Netix has agreed AT &T s Motion, at 2 1] 5. 1-

Nettx s 0pposztlon 2,at1,92.

: Complamants Motion, at 2,1 4.

Complamants -Motion,at 3,9 6.
T- Netlx s Motlon at 8 T 20

g . : : , L
S/
oz OSee, TNeths Opposmon at 4, 1[ 8 and TNethsMotzon at3 1[4 LT
10T Netvc 'S Opposztzon, at 3 1[ 7. ) R

g,
EY

= . . .
: v .

<)
AT
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: ‘recominends that the Commission limit dlscovery to the two Complamants and the

events surroundmg their complamt

| _ Complamants argue that T-Netix has not proffered the necessary factual showmg of a

partlcular need for a protective order.'? T-Netix, accordmg to- Complamants only
posits that Complainants’ data-: requests are burdensome but does not actually show
how the requests are burdensome

Dlscusswn and dectszon. The Comm1s31on spec1f1cally determmed in thlS

,proceedmg that, “[t]he Commission’s Jurlsdlctlon in this proceeding is limited to the v
issues referred by the Superlor Court.”** In its prior referral order, the Superior Court

stayed the issue of class status pendmg Commission action on the referral questions.’

. The Commission’ s sole responsrblllty under the doctrme of primary jurisdiction is to

. answer the referral questlons as they were posned by the Superior Court. Had class

~ certification proceeded the referral to the Commission, ‘Complainants’ cla1m that -
~discovery should include all of the Washmgton DOC facﬂmes from 1996 to the

present would have been more persuasive.

v ,Complalnants have not advanced a compellmg legal argument that would support the
o Commrssmn s rullng on thei issue of class certification, effectlvely removing class

L certification’ from the jurisdiction of the Superlor Court. The Commxsswn therefore »

- B,

» ' denies the Complamants motion to compel dlscovery from T-Netix which goes

beyond the scope of the two Complamants claims. This detennmatlon however

. does not prevent the Supenor Court from refemng broader questlons to the
o Commlssmn should such a referral prove necessary '

v “Id at2 2. See aIso TNetzstotzon at 12 ﬂ33

Complamants Opposmon at3 1] 7

MJudd et al, v. ). AT, &T et al, UTC Docket UT-042022 Order 05 at 12, 1{38 See 1d., Order 07
at 5,919 and Id., Order 09, at 12-3, 91 50.

“Judd et. al., v, AT&T et. al., King County Superior Court, No 00-2-17565- 5 SEA Order
- Denyingin Part Defendant T-Netix, Inc.’s Motion to Dismiss First Amended Complamt Class ,
: Actlon and Grantlng in Part and Referrmg to WUTC, November: 8 2000 '
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: Further we deny T-Netlx s Motlon The Company has not stated how Complainants’

discovery requests or conduct warrant the Commission’s protectlon of T-Netix from
“annoyance, embarrassment, oppressmn or undue ‘burden or expense,” as asserted 1n
WAC 480-07-420. T-Net1x has'not demonstrated that Complamants requests for:

o 1nformat10n have created any of these difficulties. Addltlonally, itis hard to
understand how the request for state-wrde mformatlon would cause any of these -

problems 1 for the Company when T-Netix has acknowledged that mformatlon sought

by Complamants with regard to the additional 1nst1tut10ns would be 1dent1cal to the

1nformatron sought for the uncontested mstltutlons

In addltron T—Net1x s Motlon is moot Th1s order demes Complamants Motlon to .

expand dlscovery Moreover; T-Netix should ¢ give Complamants an opportumty to
comply with: this Order before a seeklng a protectlve order Ses s

2. Services and products._T-Netix pro__vided to"DOC facilities_

Complalnants Data Request Nos 2 and 3 and AT&T’s Data Request
Nos7 89 10, 18 19 and21 '

-’..,In the1r Second Data Request Nos 216 and 317 Complamants seek 1nformat10n

pertammg to the platforms equipment; and services that T-Netix prov1ded to each

. Washington DOC facility. - Complamants argue :that T -Netix’s response to Data

- 16Complalnants Data Request No 2 requests that, “[t]o the extent you have not already produced :
-such documents, please produice all documents that describé or relate to platforms or other

equipment or services that T-Netix’ provided with regard to each T-Netix Institution, including
without limitation system drawings, trunking diagrams, trunking lists, ¢onfiguration diagrams,
systems engineering documents, systems specification documents, white papers, performance -
specification documents, performance analysis documents, systems architecture documents,

- ‘marketing documents, and any other documents that describe or relate to the equipment or

services that T-Netix provided with regard to each T-Netix Institution.” ‘(Emiphasis deleted).

" YComplainants’ Data Request No. 3 asks that, “[f]or each T-Netix Institution, please produce all
- documents that describe or relate to the platform (including, but not limited‘to, Adjunct (TNXWA
- 00224), POP (TNXWA 00225) and Premise (TNXWA 00226)) used in that T-Netix Institution, -
- including all documents that show where the main ‘compenents of the platform were focated, how

trunkmg was’ conﬁgured from the T-Netix Institution to the platform’ locatron, how trunking was.

- configuréd from the platform to the LEC.or IXC switch; and, if the Adjunct conﬁguratron was

used, which AT&T SESS was used, where.it was Iocated and howirunkmg mvolvmg that switch
was conﬁgured ? (Emphasrs deleted) ST ey _

SR
ke ™,
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Request Nos. 2 and 3 does not prov1de any spe01ﬁc detalls regardlng the platforms 1n

- use at each 1nst1tut10n

‘ Complamants claim that the specrﬁc detarls of T-Netlx s platform and how it handled

each collect call from the 1nst1tut10ns at 1ssue is relevant to show whether rate

disclosures occurred.® Additionally, Complamants witness, Kenneth L. erson
f _ opines that diagrams of T-Netix’s platform schematics would prov1de certalnty as to
: how the platform is connected to the public ; switched telecommumcatlons network. 2’
' _Informatron regardmg the platform connectlon accordlng to Mr Wllson would

~ answer such questlons as who the llnes and/or trunks were purchased or
~ leased from, how they were connected to the P-III Platform, how many
© lines and/or trunks were in use, and other information that is. hrghly
- relevant in determmmg Who actually provrded the operator services for
' ‘an 1nst1tut10n : :

' Sumlarly, AT&T contends that T-Netix has falled to respond fully to its Data Request
,' Nos 722 823 92 1025 1826 1927and 2128 AT&T seeks. mformatlon relatmg tothe

18Complaznanl‘s Motzon at.5,913.

‘9Id at.5-6, 1913 and 14.

Declaratzon of Kenneth L Wllson at 3, 1] 8

22AT&T’s Data Request No. 7 asks that T- Netlx “[1]dent1fy as spemﬁcally as p0551ble all -

~ equipment. (mcludmg hardware and software) provided by T-Netix relating to telephone serviceat. =~
- . Washington state prisons during the relevant period, including for each particular piece of B

- - equipment the dates during which T-Netix provided the equipment, the Washmgton state pnson

at which the equipment was provided or for which it facilitated telephone service, the person or
entity that owned the equipment at the tlme and the person most knowledgeable about such

“equipment.”

BAT&T’s Data Request No. 8 seeks a descnptlon “m as much detall as possrble the nature of and -

functions performed by each particular piece of equipment (including hardware and soﬂware)

identified in your response to Data Request No. 7” from T-Netix.

. MAT&T’s Data Request No. 9 requests that T-Netix “[i]dentify as specifically as possrble all -
- services provided by T-Netix relating to telephone service at Washington state prisons during the -
relevant period, including for each particular service the dates during which T-Netix provided the o

service, the Washmgton state pnson at which or for which it was prowded and the person most
knowledgeable about such service.”

o . BAT&T’s Data Request No. 10 requires T-Netix to “[d]escrrbe in as much detarl as p0531ble the

* process by whrch an intrastate, mterLATA cal.l from a payphone ata Washlngton state prison was

nature and purpose of each particular. service identified in your response to Data Request No. 9.”
26AT&T’s Data Request No. 18 requests T-Netix “[d]escribe in as much detail as possible the.
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' equrpment the functlon of that equlpment the services, and the nature of those

services employed by T-Netix at the various Washington state prisons. AT&T asserts
that the mformatron sought is intended to “explain T-Netix’s role with regard to

inmate-initiated calls at issue, and in particular T-Netix’s role in connectlng and
provrdmg operator services and rate disclosures for such. calls. »29 T- Netix’s responses '

refer AT&T to documents that lack detalls regardrng the specrﬁc equlpment and
services’ that T- Netlx prov1ded at the fac111t1es at issue durmg the relevant time
penod 30 '

_T-Netlx dlsagrees -arguing that the 1nformatron both AT&T and Complamants seek )
| regardmg T-Netix’s platforms and nétwork conﬁguratron are entlrely irrelevant to the

_ question of whether it was operatmg as an OSP for-the calls i in questlon 7 Jtis the ’
~ function of the camers themselves not the des1gn of the networks Whrch determine

the carrlers regulatory status

* T-Netix argues that its role during: the call process was. essentlally holdmg the v01ce

path while the call was verrﬁed and the called party querled for collect call -

' acceptance »33 1. Netix- witness, Robert L. Rae, posrts that the Company d1d not
'provrde a connectron as he deﬁnes the term from the Comm1ssron s regulation

deﬁmng an OSP. * Mr. Rae argues that the question for the Commrssmn to decrde is
whether the Local Exchange Camer (LEC), by connectmg to AT&T’s swrtched
access services, or AT&T, by connectlng to its long: distance network provrded the '

B B connectlon that would 1dent1fy either as an OSP 35 M. Rae contends that a lrteral

mterpretatlon of “connectlon 10, 1dent1fy an OSP would produce absurd results

processed from caller to eall-remprent' specrfymg in pamcular who eonnected‘the call from pomt

of origin to the service provider and what hardware or software was used to process the call.”

- YAT&T’s Data Request No. 19 asks T-Netix to “[d]escribe in as- much detail as possible each and
every change or revision to the process described in your response to Data Request No.18” -

2 AT&T’s Data Request No. 21 asks T-Netix to “[p]roduce all documents relating to or
1dent1fy1ng the call control platform and archrtectural variant used at each Washmgton state -
prrson during the relevant penod > s

- PAT&T’s Motion, at 4, 1[9
O, atg10.

3'T-Netix’s Opposition, at 9 1[ 21
21d., at 10,922 .

’ 33Declarrattonfof RobertL Rae, at3, ﬁl 8

*1d., at 4,94 8 and 9.

-
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: mcludlng de31gnat10n of a wholesale camer as the OSP instead of the actual service

prov1der

E AT&T replies that the Comm1sswn s regulatlons defme an OSP as, any corporatlon

company, partnersh1p, or person providing a connection to intrastate or interstate

- long-distance or to local services from locations of call aggregators »31 AT&T
| charges that this definition means that an ent1ty which facilitates a call transfer from a

call aggregator to a long distance service prov1der is an OSP.** ‘Yet, T-Neiix refuses

to prov1de any details on the role it played in the connectlon process. ¥ -

' Complainants state that the 'fact that T—Netix"s witnéss who is also a T-Netix .
‘employee, disagrees with Complamants witness regarding. the usefulness of the
documents does not automatxcally render the information useless.** Further,
:Complamants mdlcate that the Commmsmn s regulatlon deﬁmng an OSP “do[es] not

~ limit liability to those who were requ1red to prov1de operator sérvices by contract;

those regula'uons speak in terms’ of operator serv1ces prov1ded by a party. nal

. Dtscusswn and decmon. The Comm1s31on 'S rules requlre that data requests must -
seek only information that'is: relevant to the 1ssues in the adjudxcatlve proceedmg or

- may lead to the production of information that is relevant.”42 Parties:may not object -

~ to-adata request on the grounds that mfoxmatlon may be 1nadm1551b1e asthe
-: Commission will allow dlscovery if the, 1nformat10n “appears reasonably calculated to:

- lead to dlscovery of adm1ss1ble ev1dence ‘

”43

“Id at’s, 10,

3"AT &T’s Reply, at 2, eltmg WAC 480 120- 021 (1999) and WAC 480- 120-26'2(,1') (cui‘rent).

l 38AT&TsReply, at2.
- PId,at2. : o
' 40Complaznants Reply, at 8 1[21.', K
'f-v“Id at9,922. o
2WAC 480-07-4004). .o Som R, o
) 4Id S AT """fz“f_ s CLE
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, HaVing considered the contested data requests, thefpar_ties’ pleadings and arguments
in light of the standards for resolving discovery disputes, Complainarits’ motion to |
»"compel responses to Data Request Nos. 2 and 3 and AT&T’s motion to compel '
. :responses to Data Request Nos. 7 8, 9 10 18 19 and 21 are granted

: The Commrss1on has been glven the task of resolvmg the two referral questlons from

~ the Supenor Court: 1) whether AT&T or T-Nettx were OSPs and 2) whether they

violated the Commrssmn ] drsclosure regulatrons ‘An OSP has’ been defined by the
Cormnmission as any corporatron company, partnershlp, or person provrdlng a-
"connectlon to 1ntrastate or mterstate long-dlstance or to local services from locatrons .
;of call aggregators ' ‘

, Each Party has thelr owWn 1dea of how the term connectlo should be 1nterpreted by
the Comm1ssmn Complamants and. AT&T 1nterpret the term © connectlon” literally.
~Even though he disagrees with this 1nterpretatlon, T-Netix’s own wrtness

3 acknowledges that there i is more than one way to interpret the Commlssron 8
- definition. Whether T-Netix pr0v1ded a connectron under the Commission’s rule i 1s

" the ultimate questlon in this proceedmg, which will be. de01ded following: hearmg
" The'issue before the Commission here is whether the information i relevaritand © - .
’ Vshould be provided through dlscovery T-Netlx splatform and network conﬁguratlon
~ may provrde useful information about the: Company 's-ability to provrde a connectlon

‘These data requests are relevant to the i issues-in this proceeding and may lead to

;_adm1351ble ev1dence Thus, T-Netlx must respond completely to the data requests at

" 1ssue '

Complamants Data Request Nos 5 16 and 23 and AT&T’s Data
Request \Io 1 5

Data Request No. 5. With regard to Data Request No. 545 of Complamants

| Second Data Requests Complainants ask for any documents contammg the phrases

44As drscussed above these data requests are hmlted to the four mstltutlons that Complamants
received calls from and to the time. period-at issue-in this case, namely 1996 to 2000.°

o Complamants’ Data Request No. 5 seeks, ... all documents in which T-Netix uses the phrase |

operator service’ or ‘operator services’ or altematlve operator services’ or ‘automated operator

_to describe any part of the services that it has prov1ded is providing, or will prov1de ThlS requestr '

for documents is not limited to T-Netix Instltutlons ” (Emphams deleted)

i, .
; iy

N
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“operator service”, “operator serv1ces” “alternate’ operator services”; or “automated

operator” . Complainants did not limit this data requestto documents pertaining to the
'DOC facilities. Complainants explain that in consultation with T-Netix, they. agreed

to limit the scope of Data Request No. 5 to documents which contarn ‘a substantive

~ discussion” relating to operator services.* Complamants assert that they have
“narrowed their original request and that the Commrss1on should direct T-Netlx to -
' produce the documents o ' '

. _'T-Netrx argues that the request is too broad. ® The Company asserts that ,
'Complamants data request would have T-Netix: examine millions of | pages of
- documents which had been created over the last twenty years in order to possibly

locate documents contarmng the phrases “operator service,” “operator services,” .
“alternative. operator services,” or “automated operator % T -Netlx further drsagrees

“with Complalnants as to the “agreement” the two partles reached narrowmg the focus
" of this data request ® T-Netix states that discussions of cornphance Wlth the data ‘

request broke off before any agreement was reached 0

_ Complamants reiterate that they have already agreed to modlfy the data request so as
 to limit 1t to documents contalmng a substantive dlscussron regardlng operator :

services.’! Now, Complamants argue the Comm1ssmn should requrre T-Netlx to .

“respond to thls narrowed request

Dtscussmn and Deczs:on. T-Netlx is correct that Complamants Data Request No 5

- is overly broad. Even llmrtmg the request to only thése docurnents containing a -
| substantive dlscussmn of ‘operator. services” and which pertam to the four institutions
. during the relevant period still would have the Company searching a ‘broad spectrum
- of documents that, while the documents may contain the phrase “operator services,”

have 11ttle to no relevance to’ the Complalnants c1rcumstances ThlS request is too
broad and is denied. '

Complamants Motzon at6 1] 15.

“®r1 -Netix’s Opposmon at 11 1{24
“Id., at 11, 926.-
5°Id at12,926.
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c Data Request No. 16. In Data Request No. 162 of Complainants’ Second Data
Requests Complamants seek documents relating to contracts and subcontracts in

* which T—th1x is a party and which involve inmate-initiated telephone calls. .
Complamants state that they have knowledge of a dlspute between. contractmg part1es

AT&T and T-Netix over performance-obligations.*? The information Complainants’
are requesting should determine who the OSP was for the calls handled under the
contract and whether T-Netix agreed to be the OSP >4

T-Netix asserts that thls data request is likewise overly broad as’ 1t seeks documents

addressmg the “negotiation, 1nterpretat10n 1mplementat10n or performance of all T- »

Netix contracts relatmg to 1nmate-1mt1ated phone calls

Complamants drsagree arguing that thrs request is very srmrlar to Complamants F 1rst,'£ ,
~ Data Request No 2, which T-Netix responded to. w1thout complamt, Complainants
- assert that T-Netix agreed to supplement its response to.Data- Request No. 16 but only *
to a narrower data request Complamants posit that T—Netlx clearly recogmzes that :
-~ thereisa subgroup of documents falling within this request that should be produced

-but it refuses to produce those: documents or: descrlbe what it determmes to be the
: appropnate boundanes of product1on W8 L I

: Dzscusswn and deczswn In contrast to Complamants Data Request No 5 Data
Request No. 16 is narrowly tailored to documents relatmg to T-Netix’s contractual
-obligations with regard to inmate-initiated phone calls from the four i mstltutlons in
question during the time perlod from 1996 to 2000. T-Netlx S oppositien to Data
Request No. 16 asserts that the request “broadly refers to ali aspects of the -
performance of a contract performed over the course, of more-than a decade 3. The
Commission has already limited the scope of dlscovery toa four anda half ycar

52Complamants Data Request No. 16 asks T- Netlx to, “[p}lease produce all documents that relate
to the negotiation, interpretation, implementation, or performance of any contracts or subcontracts
in which T-Netix is a party and which relate to inmate-initiated calls.” (Empha51s deleted)
PComplainants’ Motzon at 6 1[ 16. : o
54Id at 7,9 16.
ST Netzx 's.Opposition, at 12 927
Complainants’ RepIy, at 10, 9§ 27.
Id., at 10,927,
'”Id at 10-11; 9 27. o o
- 59TNetucs Oppt)smon at 12-13, 128. ...
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- period (June 1996 through .Dec’ember 31, 2000)and only the four institutions at issue.

T-Netix has not raised a s1gn1ﬁcant argument as to why thls narrowly-tallored data

- request is over broad. Thus, the Commrssmn grants Complarnants ‘motion to compel
k responses to.Data Request No 16 |

- Data Request No 23. In Data Request No 23% of Complalnants Second Data
Requests, Complarnants ask which T-Netix employee or agent has the best knowledge :
of T-Netrx rate d1sclosure announcements Complainants indicate that T-Netix has ’

" not answered this data request and has simply referred them back to previous data |

request responses.’ Complamants entreat the Commrssron to order T—Netlx to .

- respond drrectly to this data request

' T—Netrx asserts that the passage of tlme and the multrtude of corporate reorgamzatlons '

that have taken place make this request 1mpossrble to fulﬁll  Thereisnoone
currently employed by T—Netlx, according to the Company, that has ﬁrst-hand

;knowledge of T-Net1x s operatlons for the tlme perlod in question.*

| Dlscusswn and deczswn It is understandable that employees sometlmes leave therr :
, 'employers in search of other work and it is possible, as T-Netix clalms that no one

currently on.its payroll has any knowledge of the Company’s rate drsclosure

“announcements for the period 1996-to 2000. However as the Comm1ssron reads

Complamants data request it srmply seeks the 1dent1ty of the employee who

- , _'possesses the. most knowledge relative to the Company s rate dlsclosure

announcements for inmate-initiated calls. Although it would be best for the -
proponent of the data request to modify the request to seek the natne of the “current or

b former” ernployee rather than the “employee ” w1th the most knowledge we interpret

the data request to also seek 1nformat10n about prlor employees. It is the Company

 whoi is in the best position to know this. Given this 1nformat10n Complainants and
- AT&T then have the optlon of whether they will seek to depose that 1nd1v1dual The

' 6°Complamants’ Data Request No. 23 drrects T—Net1x to, “[p]lease 1dent1fy your employee or-
- agent with the most knowledge relating to rate dlsclosure announcements made by T—Netlx for

inmate-initiated calls.” (Emphasrs deleted)

-ﬁlCompIamants Motlon at7,9. 19

621d
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‘Commission grants _Cor'nplainantS’ motion to compel responses to Data Request No.

- To the extent T-Netix has not already prov1ded the 1dent1ty of the current or former T- _
~ Netix employee who possesses the most knowledge of the Company s rate. dlsclosure

pohcres T-Netix is d1rected to do S0.

Dat’a* Reduest No. 15 AT&T’s Data 'Request N‘o 15% sought documents

pertaining to T-Netix’s transfer of ownershlp to AT&T of telephone service o
_ lequlpment at the four fa0111t1es durmg the spe01ﬁc time periods at issue. 66, T-Net1x has -
- failed to produce any bills of sale, title transfers, or receipts that would prove that the
Company s 1nvolvement w1th mmate-mrtlated calls was hmlted to supplymg the -

equrpment

T-Netix asserts that AT&T has failed to show why these documents would be

relevant.®® T-Netix. maintains that its platform functions the same regardless of
~ ownership or trunklng conﬁguratlons and the relatlonshlps between the: partles and

the DOC were all govemed by the contract not ownershrp of the equlpment
T-Netix lndlcates that it prov1ded the equ1pment to AT&T, and T-Netix never

-'prov1ded services or* equ1prnent to any DOC facilities or to any. end users in_

Washlngton ° Accordmg to T-Netix, the Company does not know whether it held |
legal title to the equlpment in questlon, S0 the Commrsswn shouId deny AT&T’

- ’Motron as moot

= fAT&T_eoUnters' that' this ‘information is relevant because T-Netix has ar_guedvin ‘t‘heg .

past that the Company did not operate as an OSP, and that it only sold AT&T.

equipment.” AT&T asserts that it needs to be able to respond to that argument.” *

- SAT&T’s Data Requiest No. 15 seeks “all documents relating to the transfer from T-Netixto

AT&T of ownership of any equipment relating to telephone service at Washington state pnsons
during the relevant period, meludmg any bllls of sale, transfers of trtle, or sales recelpts

,'“AT&TsMonon at5;913..

ST Netzx s, Opposmon 2, at 4, 1[ 8 r
®ld,at4,99. . .

. 701d

d, at 5,910,

nAT&TsReply,atlf_. ’ , ’ S : E ».7_ 7_ - * »

PR

Pan .
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| . 'AT&T contends that 1f T-Netix has no sale documents then it should say so for the

record.”

Dlscusswn and dectslon T-Netlx does not refute and 1ndeed relterates its clarm that

the Company never prov1ded services or equipment to any institution or end user, but - 7
only provided equipment to AT&T pursuant to T-Netix’s. contract w1th AT&T. If thrs a
is correct, then evrdence of such an arrangement would 20 far i in provmg that the

o Company s involvement was limited to non- -OSP functlons The relevance of this

'~ data -appears quite evident. The Commission grants AT&T’s motion to compel

_responses to Data Request No. 15. To the extent that, as T-Netix argues, it does not
have such data, the Company should state that in its response ;

3. The “Pro; ect” to comply w1th the FCC’s Rate Dlsclosure
Regulatlons .

In Data Request Nos. 217 and 227 of Complalnants Second Data Requests _
Complainants allude to a “pI'OJ ect” that they claim was brought to their attentron by T-
Netix.”” . T- Netix, according to Complamants has admitted that the “project™ 1nvolved
the replacement of chlps to comply with the FCC’s rate dlsclosure requ1rernents -

Complainants insist that, “[d]ocuments assocrated with this change may well provrde -

information regardlng whether this chip ‘change could be used to satisfy both state and
federal requirements. 79, Complamants contend that T-Netix.has not provrded PR

Complamants with- e-malls and correspondence from former T-Netrx employees o
'relatlve to the’ Company s d1sclosure of rates However AT&T has produced

747 '
Id - : : ' :
75Complamants Data Request No. 21 asks for, “all documents relatmg to the “PI'O_]CCt” referred to -

in A000108-09, paragraph (b), and the sub_)ect matter of TNXWA 00785-87.” (Emphasrs
v deleted) ’

Complamants’ Data Request No. 22 p051ts that “[1]f the “Pro_|ect” referred to in A000108- 09
paragraph (b), resulted in changes to the T-Netix platform at any T-Netix Institutions, please

identify those T-Netix Institutions and state when the- “Project” was completed with respect to

each T-Netix Institution.” (Emphasrs deleted).

' 77Complamants Motlon at7,917.

731d
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' emalls from- AT&T to T-Netix detailing the Company ] obhgatlons to prov1de rate

drsclosures

- T-Netix maintairis that documents already produced by AT&T demonstrate that the
rate drsclosures were prov1ded for mtrastate calls since 1998 and that the project was
. mecessary to comply w1th federal requrrements for interstate calls which are not at -

issue here.*? Further, T-Netix concludes that 1nformat10n regardmg the Chlp
replacement has no probatrve value B

T-Ne'ti){;as‘serts' :that it Wwas never asked] to produce e-mails’ or:Correspondence by

- Complainants in their data requests:* 'In addition, T-Netix’s witness Arlin'Goldberg -

avers that e- -mails and correspondence of former T-Netix employees were never
arch1ved after T-Netlx merged wrth Evercom Systems Inc., under the parent
company, Securus Technologies, Inc in 2004 85 As‘such, T-Netix states that “emalls

sent or received by the T-Netix employees 1nvolved at the t1me are no longer w1thm
the possess1on or eontrol of T Netlx ‘ '

»86: -

Accordlng 10 T—Net1x 1t has already prov1ded supplemental responses to-
vComplamants and 50 some of the requests made in’ Complama:nts Motron are moot

) :Complalnants d1spute T—Netlx S cla1m that Complamants never. requested e-ma11s in

their data. requests.” ) Complamants argue that both their: first and second set of data

o requests- contamed a request for documents deﬁned to 1nclude e- ma11 and other

correspondence Addltlonally, Complamants cite to the F ederal Rules‘of . Crvnl
Procedure whlch specrﬁcally calls for the productlon of e- marls in the normal course.

of dlscovery

- sl]d N

.- 21 Netpc s Opposztzon at 13, 1[ 30

83Id

M at 7-8 T 17,

8sDeclaratlon ofArlm Goldberg, at 1-2 1{1[ 3 and 4
T Netix’s 0ppos1t10n at9, 9y 20 ;
8’Id at2,94.
Complamants Reply, at 2, 1] 2.
89
Id.
*1d, at2,93.

g,
by
N
N
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o Complalnants counter that T-Netix ° has engaged n dlscovery gamesmanshlp "9l
o Complamants point out that T-Netix has already admitted that it did not conduct a
- search for e-mails and other respons1ve documents in answer to Complainants’ data

requests and that T- Net1x destroyed e- malls that could have contalned relevant

e mformatlon

Cornplamants contend that the, declaratlon of Mr. Goldberg ﬁled n support of
T-Netix’s Opposition acknowledges that T-Netlx failed to preserve evidence while.

* this case was pendmg in court.” Mr. Goldberg states that T-Netix failed to archive

e-mails from its former employees when T-Netix merged with Securus in 2004, four

" - years after this action was filed in Super10r Court.>*’ Complalnants assert that Mr. -
- »Goldberg S efforts to:locate the e-mails of the former T Net1x employees were

' 1nsufﬁc1ent Further; Complainants argue that T-Netix does not prov1de support for

Cits clalm that a search for the ema1ls is too burdensome |

; Dlscusswn and deczswn Informatlon regardlng whether the Company 1mplemented

a chip replacement which would allow for rate: dlsclosure appears relevant to the -

" " referral question of whether T-Netix v1o]ated the Commlssmn s regulation requiring
rate-disclosure. Complamants motlon to compel responses to the1r Second Data -
) Request Nos. 21 and 22is granted S ‘

- The Commlssmn is troubled by T-Netix’s admlssron that it d1d not preserve potentlal :

L fev1dence for litigation due to a merger four years after this- actron had been filed: A

7Homeworks ‘Const., Inc V. Wells 133 Wash App 892, 138 P. 3d 654 12006)

| . party may be responsible for spohatlon of evidence without a finding of bad faith.”
As T-Netix has admitted that the Company has failed to exhaust possible avenues in~

locating the mlssmg e-mails and correspondence, T-Netix is 1nstructed to. contmue to

diligently and promptly pursue locatlng and providing copies of these documients
~ relative to the: ch1p replacement prOJect referenced in T-Netix e—malls, as well as e-
mall correspondence. : ' a '

79‘Id at1,91.
a1, 1.
- PIdat 5,910,
M4 atd 17

51dat51|8 S
*Id,at599, o
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j,d1sclosures were made to end users of 1nmate-1n1t1ated calls. 3 -Additionally, desplte
- the changes't to regulatory requlrements over time, T-Netix has told AT&T that the
E Company is. unaware of any: revisions made to the rate dlsclosure Process.. % In .
. “answer to T-Netix’s claim: that 1t does not have any additional: documents, AT&T _
- argues that if th15 is truly the case, T—Netlx should be requrred to submit: amended
- responses for the record 105 '

%d,atd. : S 3‘)
: msld_ at4. R T BV Cmen : - e T : %
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" With regard to AT&T’s Data Request Nos 11 and 12 AT&T argues that T-Netxx

fails to descrrbe the actual _process the Company employed to dlsclose rates pursuant

to regulatlon . Instead AT&T points out that T-Netix cryptically responds to its data

requests w1th “T-Netix would have been able to configure the system to provide the -

_rate quote via a voice recording. 99 This- response, AT&T contends does not prov1de B
~ information regardmg how the system actually was conﬁgured or whether T—Netrx S -
- system did in fact provrde the requlslte rate dlsclosures ' '

| T Netlx clalrns that it responded as fully as is p0351ble given the elght years that have -

,passed since, this action was. initiated and the ‘corporate mergers and reorganizations

~ ‘which T-Netix has: experlenced A Net1x no longer has employees with ﬁrst-hand
3 knowledge of these matters = : =

102"

AT&T explains that T—Netix has- only partially 'desc'rihed the process by which rate

J"M’; '
R

Dtscusswn and deaswn AT&T’s Data Request Nos 1 1 and 12 appear relevant and
- .may lead to'admissible ev1dence “T-Netix does: not reply that these data’ requests are

" irrelevant to the instant. proceedmg, only that it no longer possesses any. other R

: documents which would fulﬁll these requests -'

, .”AT&TsMonon atd, g 11.
I, at5,912.
,‘°°1d ats, 12,

VT Netix’s OpposztzonIZ at3; 1[ 7.

14, at4,97:

TR Ts Reply, at 3-4.
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That said, it is one thmg for T-Netlx to argue that a Company cannot be expected to
retain its employees for the duration of a litigated case; it is quite another to maintain
that the same company cannot be expected to retain’ documents relatmg to ongomg

. 11t1gat1on

' :T-Netlx earlier stated in Mr. Hopﬁnger S declaratlon that the. Company has not -

exhausted all sources from which documents it possesses may be located. “As such,

’ the Comm1ssron finds T-Netix’s argument dubious. . Therefore, not only is AT&T’
'mot1on to compel Data Request Nos. 11 and 12 granted, T-Netix i is strongly

encouraged to search all ava11able sources of data, whether i inits possessmn or in the

) possessron ofits parent company, before it responds to these data requests agam

ORDER

* THE COMMISSION- oRDERsz :

1y 'Sandy Judd and Tara Henvel’s motlon to compel responses by T-Netrx Inc
"~ toData Request Nos 2,3, 16, 21, 22 and 23 is granted to the extent these data .
- requests seek information regardmg the four 1nst1tut10ns at issue from June B
' _1996 to December 31, 2000. R

@ .' Sandy Judd and Tara Her1vel S motlon to compel responses by T-Netrx Inc.,

_to Data Request No. 5 is demed

' (3) ~AT&T Commumcatlons of the Pamﬁc Northwest Inc.’ s motlon to compel

responses by T-Netix, Inc, to Data Request Nos. 7, 8,9, 10, 11, 12,15,18,19 '

>

~ and 21 is granted to the extent these data requests seek mformatlon regardmg
‘the four institutions at issue froni-June 1996 to _De_cernber 31, 2000.
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- (4) - T-Netix, Inc.’s motion for a pr_otectivepfder is denied.
‘Dated at Olympia,_ WaShihgton,- and 'effectiv"e J anuary 9, 2009.

~ WASHINGTON STATE UTILITIES AND TRANSPORTATION COMMISSION |

-7 MARGUERITE E. FRIEDLANDER
- Administrative Law Judge

o

<['A_‘9;m&h. .

/:x}_ﬂm‘,\r Yo
£ b =
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SANDY JUDD AND TARA )
HERIVEL, )
) R 22 2010
Complainants, ) ORDER 23 APR _ ¢
| - ; |  ATER WYNNE LLP
V. ’ - ‘
| S )  INITIAL ORDER DENYING IN'
AT&T COMMUNICATIONS OF THE ) PART AT&T’S AMENDED MOTION
PACIFIC NORTHWEST, INC., AND ) FOR SUMMARY DETERMINATION
T-NETIX, INC., ) . AND GRANTING T-NETIX’S
G s ) MOTION AND AMENDED MOTION
Respondents. )

- FOR SUMMARY DETERMINATION

SYNOPSIS. T hzs is an Admzmstratzve Law Judge’s Initial Order that is not effective
unless approved by the Commission or allowed to become eﬁectlve pursuant to the
notice at the end of this Order. This Order denies in part the Amended Motion for
Summary Determznatzon Sfiled by AT&ET Communications of the Paczf ic Northwest,
Inc., by fi ndzng that AT&T, and not T- Netix, was the operator service provider Jfor

' Washmgton State Reformatory (a/k/a Monroe Correctional Complex), Airway
Heights, McNezl Island Pemtentza)y, and Clallum Bay, from June 4, 1997 to
December 31, 2000. AT&T’s Amended Motion which requests that the Commission
find AT&T did not violate any of the Commission’s OSP rate dlsclosure regulations is

“held in abeyance pending Surther Commission proceedings. This Order grants the
Motion and Amended Motion for Summary Determznatzon filed by T-Netix, Inc

NATURE OF PROCEEDING Docket UT-042022 involves a formal complamt
filed with the Washmgton Utilities and Transpoﬂatxon Commission (Commission) by
‘Sandy Judd and Tara Henve] (Complainants)' against AT&T Communications of

! Zuraya anht filed su1t in con_]unctlon w1th Ms Judd and Ms. Henvel agamst Respondents in
the Superior Court of Washmgton for King County (Superior Court.or Court). See, EXhlblt A 2.

B
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the Pacific Northwest, Inc. (AT&T), and T-Netix, Inc. (T-Netix, collectively with
AT&T, Respondents).” Complainants 'request that the Commission resolve certain

- . 18sues under the doctrine of primary Jurrsdlctlon and pursuant to the referral by the

i Supenor Court

" APPEARANCES. Chris R, Youtz, Sirianni Youtz Meier & Spoonemore, Seattle,

Washlngton represents Complainants. Letty Fnesen AT&T Law Department,
Austln Texas and Charles H. R. Peters, Schiff Hardin, LLP, Ch1cago Illinois,
represent AT&T. Arthur A. Butler, Ater Wynne LLP, Seattle Washington, and
Stephanle A. Joyce Arent Fox LLP, Washmgton D.C,, represent T-Netix.

| PROCEDURAL HISTORY This matter has an extensive hlstory, datrng back to

~ when the complaint was first filed:in 2000 in the Superior Court. Complainants

- -alleged:in their complaint that they received collect calls from inmates in Washington
State correctional facilities served by Respondents, that Respondents provided
operator services to the correctional facilities and that Respondents were operator
service providers (OSPs)> who violated the rate disclosure statute® by failing to assure

As Ms. Wright’s claim'is restricted to 1nterstate inmate telephone calls and our jurisdiction -,
extends only to mtrastate telephone calls we w1ll not address Ms anht s cla1m in this order

? Complainants orrgmally named five telecommumcat1ons companies in their suit'in Supenor
Court. In addition to Respondents, Complainants also filed suit against Verizon Northwest;-Inc.,
f/k/a GTE Northwest, Inc. (Verizon), Qwest Corporatron f/k/aU.S. West Communications, Inc.
(Qwest), and CenturyTel Telephone Utilities, Inc., f/k/a CenturyTel Telephone Utilities, Inc.‘and
Northwest Telecommunications, Inc., d/b/a PTI Commumcatrons Inc. (CenturyTel). Verizon, .
Qwest, and CenturyTel were subsequently dismissed from the action. Exhibit A-46. The o
Washmgton Court of Appeals affirmed the trial court’s ruling, as did the Supreme Court of

Washington. Judd, et al., v. American Telephone and T elegraph Company, et al’; 116 Wash.App.

761, 766, 66 P.3d 1102 (2003) and Judd v. Am. Tel. & Tel. Co., 152 Wash.2d 195, 198, 95 P:3d
337 (2004).

* While WAC 480-120-021 (1989) and (1991) classify entities that provide connections from call
aggregators to local and interexchange carriers (IXC) as alternate operator services companies,

© WAC 480-120-021 (1999) changed the term for these entities to OSP ‘As the Supenor Court
refers to them as OSPs, we will do likewise in this Order.

* RCW 80.36.520 provides that:
[t]be utilities and transportation commission n shall by rule require, at a minimum,
that any telecommunications company, operatmg as or contractmg with an
alternative operator services company, assure appropnate disclosure to
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rate disclosures for the collect calls Complainants received. Fo]lowmg the Superior
Court’s dismissal of three defendants from the suit and the subsequent affirmations of
the Court’s verdict, the Superior Court referred two questions to the Commission
under the doctrine of primary jurisdiction:’ ’

1) Whether Respondents were OSPs under the contracts at issue herein, and
2) If so, if the regulatlons have been vrolated 6

On November 17, 2004, Complainants filed a formal complaint with the Commission
: _under the court’s referral. In that filing, Complalnants expanded their arguments
further, claiming that Respondents had violated the Commlssron s rule requiring that
' OSPs provrde rate quote information to consumers In vrolatrng the Commlsswn 'S
| _, rule Complamants allege that Respondents also v1olated the Washmgton Consumer
_ Protectlon Act (WCPA) On December 15, 2004 AT&T filed an answer to the
formal complaint and a Motion for Summary. Determination (AT&T S Motlon)
~_requesting that the Commission find that AT&T was not an OSP dunng the period in -
question and that AT&T had not violated the Commrssron S regu]atlons apphcable to
OSPs. On December 16 2004,  T-Netix ﬁled its answer to the formal complaint. Due

consumers of the, provision and the rate charge or. fee of services prov1ded by an
alternative operator services company.

> Primary jurisdiction is a doctrine which requires that issues within an agency’s spec1al expertise

be decided by the appropriate agency. Tenore, v. AT&T Wireless Services, 136 Wash.2d 322,
345,962 P.2d 104, 115 (1998).

$ Judd v. Am. Tel. & Tel. Co. 136 Wash.App. 1022, not reported in P.3d, (2006).
-7 See, WAC 480- 120 141 (1991) and (1999)

8 RCW 80.36.530 provides that:

In addition to the penalties provided in this trtle a violation of RCW 80.36:510,
80.36.520, or 80.36.524 constitutes an unfair or deceptive act in trade or commerce
in violation of chapter 19.86 RCW, the consumer protection act. Acts 1n=V101at10n of
RCW 80.36.510, 80.36.520, or 80.36.524 are not reasonable in relation to the
development and preservation of business, and constitute matters vitally affecting the

" public interest for the purpose of applying the consumer protection act, chapter 19.86
RCW. It shall be presumed that damages to the" consumer are equal to the cost of the
service prowded plus two hundred dollars Additional damages must be proved
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“to intervening motions relatmg to discovery and standing, AT&T’s Motion was never
: adJudlcated '

On July 28, 2005, T-Netix filed a Motion for Summary Determination (T-Netix’s -
Motion.) In its Motion, much like that of AT&T, T-Netix alleges that it was not an
OSP for certain inmate collect calls and that the exemptlons of Verizon, Qwest, and
CenturyTel should preclude hablhty for T-Netix.’

Concurrently, T-Netix filed a Motion for Summa'ry'Judgmeritv(Summary Judgment
Motlon) with the Superior Court, alleglng that the Complamants had suffered no
1nJury ‘and therefore lacked standmg to bring the action.'® On September 6, 2005 the:
' Supenor Court granted T-Netix’s Summary Judgment Motlon and revoked its referral

to the' Commlssmn The Superlor Couﬂ later clarified that the ruling also apphed to

AT&T.? Asa result nelther AT&T s nor T- Netlx s Motions before the Commlssmn
' were addressed

On September 7, 2005, T-Netix filed a Mot1on to Dismiss with the Comm15310n based
~ on the Court’s revocation of the teferral.- On October 28, 2005, the Commlssmn '
issued Order 07, granting T-Netix’s Motion to Dismiss the complalnt against both T-
Netix and AT&T and found that, “a primary jurisdiction referral does not invoke an
agency’s independent jurisdiction, but is denvatlve of that of the court'in'which the

matter is pending.”"?

. ? Exhibit T-1HC, at 1.

" Judd v. Am. Tel. & Tel. ‘Co., King County Supenor Court, No. 00-2-17565-5. SEA, I-Netix’s
Motion for Summary Judgment, July 26, 2005.

" Judd v. Am. Tel. & Tel. Co., King County Superior Court, No. 00-2-17565-5 SEA, Order -
Granting Defendant T-Netix’ Motion for Summary Judgment, September 6, 2006.

n Judd, 136: Wash.App.' 1022 nedt',‘repor"ted 1nP3d (20»0’6’)".'

B Judd V. Am Tel & Tel Co., Docket UT- 042022 Order 07, Order Grantmg T- Netlx s Motion to

. Dismiss and Dismissing Complamants Action, ] 19, quoting International Ass’n of Heat and
Frost Insulators and Asbestos Workers v. United Contractors Ass’ n, Inc 483 F.2d 384 401 3
_Cir. 1973). :

AR,
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On December 18, 2006, the WashingtOn Court of Appeals reversed the lower court’s
decision on T-Netix’s Summary Judgment Motion and remanded the case back to the
Superior Court."* On December 4, 2007, the Supreme Court of Washmgton denied T-
Netix’s request for review."”> On March 21, 2008, the Superior Court issued an order -

 reinstating the referral to the Commission for the determination of the issues:

1) Whether AT&T or T-Netix were OSPs, and - »
2) Whether they violated the Commission’s disclosure regulations.

On August 21, 2008, the Commission convened a prehearing conference before
Administrative Law Judge Marguerite E. Russell (ALJ)."* On October 2, 2008, the

Commission entered Order 09 estabhshmg a br1eﬁng schedule for AT&T’s and T-
Netix’s motions.

The parties requested amendments to the discovery and briefing schedules on several
occasions subsequent to the Commission’s entrance of Order. 09.'7

AT&T filed an Amended Motion for Summary _Determination (AT&T’S Amended
Motion) on August 24, 2()_09.18 On August 27, 2009, T-Netix filed its Amended
Motion for Summary Determination (T-Netix’s Amended Motion). :

" Judd, 136 Wash. App. 1022, not reported in P.3d, (2006)
B Judd v. Am. Tel: & Tel. Co., 162 Wash 2d 1002, 175 P.3d 1092 (2007)

16 Dunng scheduhng discussions at the prebearing conference, it became clear that the partles did
not agree on the status of the procedural schedule as it existed when the Superior Court rescinded
its referral. Following briefing by the parties, the Commission entered Order 09 finding that both -
AT&T’s and T-Netix’s Motions were still pending before the Commission and that the

procedural schedule should accommodate dCCISIOIl on the motions.

'" There were no less than ten requests to modify the procedural schedule from October 2008 to
August 2009.

'® AT&T neglected to request leave to amend its original pleading. Following a telephomc
conference on August 25, 2009, between the parties and the ALY, AT&T and T-Netix both filed

“miotions for leave to amend their original motions for summary determinations, stating that the

original motions were more than4 years. In Order 21, entered on August 28, 2009, the

Commission granted AT&T’s and T-Netix’s request for leave to file amended motions for
summary detenmnatron :
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‘On September 10, 2009, Complainants filed a Memorandum in Opposition to

T-Netix’s and AT&T’s Amended Motions (Complainants’ Opposition); T-Netix filed
its Opposition to AT&T’s Amended Motion (T-Netix’s Opposmon) and AT&T filed

its Response to T-Netix’s Amended Motion (AT&T’s Response)

On September 24, 2009, AT&T filed its Reply in Support of its Amended Motion
(AT&T’s Reply) and T-Netix filed its Reply in'Support of its Amended Motion
(T-Netix’s Reply) '

The Comm1ssmn on October 8,2009, issued Bench Request No. 1 to T—Netlx stating

- that T-Netix had provided dupli.cative exhibits, Exhibits 5 and 10, in its o_nglnal

Motion. Bench Request No. 1 requested that T-Netix file a list of its intended . -
exhibits to clarify which exhibits should have been attached to the Motion. T-Netix
filed a Response to BenchRequest No. 1 on October 12,2009, acknowledging that
the wrong document had been provided to the Commission as Exhibit 5 and rectifying
that error by including the appropriate document for Exhlblt 5 and a list of exhlblts :

“T-Netix 1ntended to ﬁle with 1ts Motion

On January 4, 2()10, theALJ 1ssued Bench RequestLNo,'-iZ- to AT&T, noting that-the
company had alleged that it was certified as a local exchange carrier (LEC) by the
Comrmss1on but. prov1ded conflicting dates for the certiﬁcation Bench Request No.
2 asked that AT&T, inter alia, clarify the date of its certification and provide a copy
of the Commission-issued ceitificate. - On January 15, 2010, AT&T responded to -

Bench Request No. 2 s:t_atmg that it was certificated as a LEC on January 24, 1.997, n
-Docket UT-960248. AT&T included a copy-of its LE_C certification; asserting that it

had not surrendered its LEC certificate, nor had the Commission revoked it.

The CommisSion issued Bench Request No. 3 to AT&T, explaining that AT&T had
advanced the theory of collateral estoppel in response to Complainants arguments
regarding RCW 80.36.520. Bench Request No. 3 requested that AT&T provide a

'copy of its Motion to Dismiss filed with the Superior- Court and which was-the subject
of the Couxt ] October 10, 2000, order.. AT&T ﬁled its response to Bench Request

No. 3 on February 5, 2010 with a copy of 1 its Mot1on to Dismiss. AT&T also. .

included a copy of Verizon’s Motion to Dismiss, arguing that Verizon had madc the
‘same argument -

3
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On March 4, 2010, the Commission issued Bench Request No. 4 to T-Netix asking
the company to indicate whether its P-III Premise call platform' had the ability, from
June 1996 to December 2000, to provide consumers with instructions on how to
receive rate quotes and provide consumers with rate quotes. T-Netix responded to
Bench Request No. 4 and stated that the platform did have the capacity to accomplish

~ both actions.

The Commiission issued Bench Request Nos. 5 and 6 on March 19, 2010. Bench
Request No. 5 noted that AT&T had alleged that T-Netix had contracted with the
LECs for T-Netix to connect calls from the correctional facilities to local and long-
distance service providers and to provide operator services at the correctional
facilities. The Bench Request sought the contract(s) between T-Netix and the LECs

* on which AT&T based the allegation. AT&T responded by stating that T-Netix had

not produced any contracts between the LECs and T-Netix for the relevant time
period, but that T-Netix employees and agents had indicated during discovery that
T-Netix had a business relationship with the LECs.

_ BehchRequcst No. 6 indicated that Amendment No. 3 to.the DOC contract required -

T-Netix to remit a twenty-seven percent (27 percént) monthly commission to the
DOC for local calls. The Bench Request asked that T-Netix explain what services or
activities, if any, T-Netix was providing upon which the monthly commission was
based. T-Netix filed its response explaining that it leased facilities to providbe local

calls on behalf of AT&T. According to T-Netix, AT&T agreed to reimburse T-Netix

for the commission T-Netix paid on local calls placed after March 3, 1998, from-the
five DOC facilities T-Netix served. | -

19 Inits Motion, T-I\fetix trcafed the name of its platform as hi'ghiy_conﬁdenﬁal, yet T-Netix 1
disclosed the name of the computer platform system in its Amended Motion. On January 19,

2010, the Commission issued a Notice of Commission Challenge to Assertion of Highly

Confidential Designation and Notice of Intent to Make Information Public (Challenge Notice).
The Challenge Notice indicated that, since T-Netix had already disseminated the moniker in
filings that are public records, the company-had waived its right to designate the information as
highly confidential. The Challenge Notice also stated that the Commission would treat the name
of T-Netix’s computer platform as public information as of January 29, 2010.
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On April 8, 2010, the Commission issued Notice of Final Exhibit List (Notice). The

* Notice stated that the attached exhibit list was complete and that each exhibit had
“been admitted on the date it was filed with the Commission. The Notice also

requested that the parties file any objectlon or corrections to the exhibit list by Noon-
on April 12, 2010. None of the partles filed objections or correctlons to the final

. exhlblt list.

On April 8, 2010, AT&T filed with the Commission its Motion for Leave to File a
Response Regarding Bench Request No. 6 (Motion for Leave) and its Response.”® Tn
its Motion for Leave, AT&T claims that T-Netix’s Response to Bench Request No. 6

1s “vague, amblguous and, particularly with respect to references it makes to AT&T,
‘misleading.”?" On April 9, 2010, T-Netix filed its Opposition and Response to
, AT&T’s Motion for Leave (T-Netix’s Opposition and Response). T-Netix asserts

that AT&T has failed to cite to any authority which-would allow it to respond to a
bench request directed only to T-Netix.”? T-Netix also alleges that AT&T s Response
is misleading, factually incorrect, and that it should be strlcken

On April 12, 2010 the Commiission 1ssued Order 22 denymg AT&T s MOtIOIl for

-Leave. The Commission found that AT&T’s Motion for Leave was lacking in any
. real substance and fails to 1ndlcate how its supplementatlon of the record would ass1st

the trier of fact
MEMORANDUM

~The Superlor Court referred two questlons to the Comrmssmn 1) Whether AT&T or

T-Netix were OSPs and 2) whether each violated the Commission’s rate disclosure

 regulations. Complainants’ lawsuit, filed in Superior Court, alleges that they received

operator-assisted collect calls from four Washington state correctional facilities and

O AT&T’s pleadmg was actually captioned “AT&T’s Unopposed Motion for Leave to Fileits -
Amended Motion for Summary Détermination.” The pleading did, however, contain the
appropriate title eIsewhere in the text. As T-Netix has indicated, AT&T’s Motlon for Leave was
not unopposed ‘

2 AT&T’s Motion for Leave, 1[ 2.

2 T Net1x 5 Opposmon and Response 1[ 5.

2 1d,q6.

fa

RN
N
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were not given the option of hearing rate quotes before accepting the collect calls in -
violation of the Commission’s rate disclosure rules.?* Complainants have alleged that
the Respondents were each responsible, under the Commission’s regulations,? for

disclosing the collect calling rates, and that, by failing to comply with the

Commission’s regulations, the Respondents have violated the WCPA.?® The

'Complainants claim-that they received the calls in question from June 1996 through

December 31, 2000. The CommissiOn-]imited the scope of discovery in this matter

- accordingly.”

L GOVERNING Law

In ruling on the Respondents motions, we cons1der our rule govermng summary
determination. WAC 480-07- 380(2) prov1des '

A paﬂy may move for summary determlnatlon of one or more issues if
the pleadings filed in the proceeding, together with any properly
admissible evidentiary support (e.g., affidavits, fact stipulations,
matters of which official notice may be taken), show that there is no
genuine issue as to any material fact and that the movmg party is -
entitled to judgment as a matter of law. In considering a motion made

_ under this subsection, the [Clommission will consider the standards

» apphcable to a motion made under CR 56 of the Washlngton [S]upenor
[Clourt’s [Clivil [R]ules : R

Asa result our decision really is two-fold. First, we must review the pleadings and

supporting evidence to ascertain whether there is a dlspute as to any question of fact

material to our determmatlon of the issues that cannot be resolved without resorting to

further process, i.e., an evidentiary hearing, to develop additional evidence. Second,

- if we can make all findings of fact necessary to a decision on the basis of the-

2 The four correctional facilities are: the Washmgton State Reformatory (a/k/a Monroe
Correctlonal Complex) Airway Helghts McNEeil Island Pemtentlary, and Clallum Bay.

- See WAC 480-120-141.
% See, RCW 19.86.010, et seq., and RCW 80.36.530.

?" See, Order 14 (January 9, 2009).
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* pleadings and supporting 'évidence, we consider that evidence in the lighttmost

favorable to the nonmoving party”® and determine whether the moving party is

entitled to judgment as a matter of law.” We will grant motions for summary

determination only where reasonable minds “could reach but one conclusion from all

the ev1dence »30

The nonmoving party may not rely upon: speculatlon or argumentatlve assertions in
meeting their burden.>’ As the Court of. Appeals has stated, “[e]xpert testlmony must
be based on the facts of the case and not on speculation or conjecture. "2 CR56(e)
provides that declarations containing conclusory statements that are unsupported-by
facts are insufficient for purposes of summary dete:rm}ination.33

The first issue referred to us under the'doctrine of primary jurisdiction is whether
AT&T or T-Netix was an OSP. From 1991 to 1999 WAC 480-120- OZ]deﬁned an
OSP as:

any corporation, company, partnersh1p, or person other than a local
exchange company providing a connection to intrastate or interstate
long—dlstance or to local services from locations of call aggregators.
The term ‘operator services’ in ‘this rule means any intrastate -
telecommumcatlons service provided to a call aggregator location that

~ includes as a component any automatic or live a531stance to a consumer
to arrange for billing or completion, or both, of an intrastate telephone
call through a method other than: (1) automatic completlon w1th bllhng

2 Activate, Inc., v. State, Dept of Revenué, 150 Wash. App 807,812, 209 P. 3d 524 (2009) (CItmg

- Vallandigham v. Clover Park Sch. Dist. No. 400, 154 Wash.2d 16, 26 109 P. 3d 805° (2005)

% CR 56(c).
* Activate, 150 Wash. App. at 812, (cmng Vallandlgham 154 Wash 2d at 26)

3 Marshall v. Bally’s Pacwest, Inc., 94 Wash.App. 372, 377, 972 P. 2d 475 ( 1999) (c1tmg Vacova

Co.v. Farrell, 62 Wash. App. 386, 395, 814 P.2d 255 (1991).

* Davies v. Holy Family Hospital, 144 Wash. App 483,493, 183 P3d 283 (2008) (citing Seybold .

v. Neu, 105 Wash.App. 666, 677, 19 P 3d 1068 (2001)

BCR 56(e) and Davies, 144 Wash App. at 496 (c1t1ng Gulle V. BaIlard Cmty Hosp 70
‘Wash.App. 18, 25, 851 P.2d 689 (1993).

R

e
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to the telephone from which the call originated, or (2) completion
through an access code use by the consumer with billing to an account
previously established by the consumer with the carrier.>

In 1999, we modified WAC 480-120-021 by, iner alia, removing the exemption of
LECs from the definition of an OSP. |

The second question on referral from the Superior Court is, if either T-Netix or
AT&T was an OSP, whether either violated our rate disclosure regulations. This
issue implicates WAC 480-120-141. In 1991, WAC 480-120-141 (3)(@)([Iv)(A)-(C)
mahdé_ted that an (ON] S : :

~Identify the [OSP] providing the service audibly and distinctly at the
" béginning of every call, and again before the call is connected, -
including an announcement to the called party on calls placed
- collect... The [OSP] shall immediately, upon request, and at no charge
to the consumer, disclose to the consumer: (A) a quote of the rates or ‘
charges for the call, including any surcharge; (B) the method by which
the rates or charges will be collected; and (C) the methods by which
complaints about the rates, charges, or collection practices will be -
' resolved. : o

~In 1999, we revised WAC 480-120-141 so that OSPs were required to verbally advise
consumers how to receive a rate quote. Specifically, the modified regulation provided

- that:;

Before an operator-assisted call from an aggregator location may be
connected by a presubscribed OSP, the OSP must verbally advise the
consumer how to receive a rate quote, such as by pressing a specific

- key or keys, but no more than two keys, or by staying on the line.>

3 WAC 480-120-021 (1991).

* WAC 480-120-141(2)(6) (1999).
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) [ )

IL UNDISPUTED FACTS

The facts material to our determifiation of the legal questions before us are those that

- tell us what whose responsibility it was to provide the operator services at the

correctional facilities and how they went about providing such services. Based on the

- affidavits, deposition transcripts, and other documents attached as eX_hibits to the

parties’ various pleadings, we find the following facts well established in this matter.
These facts are summarized below. ) . : o

In 1992, AT&T entered into a contract (DOC contract) with the State of Washington
Department of Corrections (DOC) to provide telecommunication services and

. equipment to various inmate correctional institutions and work release facilities. ¢

The DOC contract authorized AT&T to subconvtract‘Withvtjh_réc'LECs, Vészon, Qwest,
and CenturyTélv, for the provision of p\‘lbrlic. telephone sets and equibment, lines,
Dictaphone recordihg/monitoring equipment,’” and local and intraLATA teléphone
service and operator service.® AT&T would only provide “0+” interLATA and
international operator assisted long distance service on its own. >

In their suchritraciS, the LECs agreed to provide »pubiic pdy felephdnes and
equipment and deliver interLATA traffic ori ginating from the public pay telephones

-*® While the DOC contract addresses public telephones made available to inmates for collect calls

as well as other public telephones located on the facility premises for use exclusively by staff and
visitors, Complainants’ suit and thus the Commission’s examination are limited to the former.

¥ Both AT&T and T-Netix have detailed the special challenges involved in providing inmate
telecommunications services. .See, Exhibit A-12, 9 6 and Exhibit A-19HC, 99 6-10. Inmate
telecommunications systems generally need to be equipped with call control features suich as call
monitoring an_d recording equipment. See, Exhibit A-19HC, 97 They formerly employed live

- operators but now use automated operators, thereby avoiding the possibility of threats and -
_manipulation by inmates to which live operators were subjected. Id. Furthermore, inmates are ,

only allowed to ¢all pre-approved telephone numbers in order to prevent harassment of witnesses

‘and intimidation of the law enforcement community. Id., 99. Assuch, inmate

telecommunications systems need to be able to screen the telephone numbers inmates attempt to
call. Id. '

% See, Exhibit A-8.

Pnast
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contracted to complete all “0+” local and intraLATA telephone calls, provide various

live or mechanical operator announcements, and provide call timing and call blocking

features.*!

Amendment No. 2 to the DOC contract, eXecuted in 1995, required AT&T to
“arrange for the installation of certain call control features for intralLATA,
interLATA, and international calls” which AT&T was to carry.”  The Amendment
mandated that AT&T would “install and operate such call control features through its
subcontractor Tele-Matic Corporation.® Further in 1995, the Commission recognized

the acquisition. of Tele-Matic Corporation by T-Netix.**-T-Netix was retained to
_provide a computerized platform at the correctional facilities that would feature call
control provisions as well as various support functions for the platform.*

In 1997, T-Netix sold its P-III Premise platform to AT&T.f‘G In Washington state, the
P-III Premise platform was used for all local and intraLATA calls, which are the only

% Exhibit A-9 (for Verizo'n)’,"ﬂS(é) and (b); Exhibit A-10 (for Qwest), 1[‘3(a)7 and (b); and Exhibit -
A-11 (for CenturyTel), § 4(a) and (b). CenturyTel was responsible for delivering both |
interLATA and intraLATA traffic. C ' _ .

- -*"Exhibit A-9, §3(c), (g), and (h); Exhibit A-1 0, 93(c), (g), and (h); and Exhibit A-11, § 4(c),

(g), and (h). CenturyTel was only responsible for completion of “0+” local calls, not <0+
intraLATA calls. : '

* Exhibit A-8, Amendment No. 2, 1.

I

* Exhibit C-13, at 1. _

 Exhibit T-25, 9 13; Exhibit A-1HC, §§ 12, 13; and Exhibit C-1C, ﬂ 18, 19.

* Exhibit T-1HC, §9. See Exhibit T-2C. The issue.of who oWns.th_e platform is at the c.ruxb of
any determination of which Respondent acted as the OSP. Yet, the parties have designated the
June 4, 1997, contract, where T-Netix sells title of the platform to AT&T, as confidential, and

they have redacted the entire document. This has served to complicate the Commission’s
discussion of the contract immeasurably. The few references to the content of the contract used

- by the Commission are taken directly from the parties’ pleadings and riot the contract itself.

However, these references have been verified using the contract.

~ to AT&T’s Point of Presence (POP) over switched access farc;il.it,ie’_s.,‘_‘0 The LECs also -
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types of calls Complainants have documented in this case.'” T-Netix:was responsible

for installing the platform, adjusting the call restriction settings, formatting.the: + .~

recOrds of the inmate calls; and providing on-site administrative'supportf'gf :

- A typical call from the correctional facilities 1nteract1ng with T-Netix’s P I platform

would have progressed as follows

1. The inmate lifts the handset and dlals the de51red “0+” destlnatlon nunber
and, if required, a personal identification number.*’ T b
2. The platform screens.the number against a list of: prohlblted numbers
- 3. For a valid call, the platform prompts the caller to- record-hlsnamef{_, S
4. The platform will seize a dedicated outbound-trunk and,",aﬂér— receiving {a] -
dial tone, will outpulse® the destination number as.a 1+ call.”> .

" 3. The LEC end office switch will then route the call to either an
interexchange carrier (IXC) switch or to a LEC’s switch, depending on the
Jurisdictional nature of the call and which carrier is the designated
telecommunications provider for the type of call being made >

they have a call from an inmate and then play the inmate’s recordlng

TId.

* Id. Exhibit A-19HC, § 12a-¢.

- Exhibit A-19HC, ¥ 18(a) and (b) and Exhibit A-20HC, | 14.

% Exhibit A-20HC, 9 14 and Exhibit A-19HC, § 18(c).

' Exhibit A- 20HC, 14 and Exhibit A-19HC, § 18(d). T-Netix explains that, if the call is
prohibited, the platform will play a rejection message and return simulated dial tone to allow for
another attempt. Id.

*2 Outpulsing is the process of transmitting address mformation over a trunk from one sw1tch1ng
center to another BLACK SLAW D]C’HONARY 583 a 9“’ ed 2003) 2

3 Exhrbrt A-20HC 1[ 14 and Exhlblt A-19HC, 1[18(6)
4 Exhlbrt A-20HC, § 14'and Exhxblt A-19HC ) 18(f)

”ExhrbltA 20HC, 1[14andExh1b1tA-l9HC T18)° oo SR e
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7. The platform then gives the recipient the option of accepting the call or
rejecting the call. > ' |

8. While this interaction is proceeding, the platform does not make a
connection for the audio path between the inmate and the called party.”’

9. Ifthe recipient accepts the call, the platform will complete the audio .
path and the call proceeds as would a normal «call. 38 ,

lO The platform performs multlple fraud detectron tests throughout the
duration of the call.”

- 11. When the call has ended the platform w1ll record the call details, mcludlng -

- . the date, time, originating phone number terminating phone number,
length of call and distance of call. Call deta1l records for each call are
periodically downloaded from the platform to a centralized T-Netix data -

center where it is formatted and sent to the LEC or IXC that owns the
traffic.5

T-Netix provided support for the platform 1nclud1ng installation and removal of the
call control platforms, performance of dlagnostlc checks and housekeeping functions
of the systems; 1mplementat1on of revisions to the call restrlctlons formattmg call
records for the service prov1ders for blllmg purposes and provrsmn of on- 51te /‘
personnel to adm1mster the equrpment

1n 1997, AT&T and the DOC agreed to amend their original contract (Amendment

No. 3) to delete CenturyTel as a subcontractor and include T-Netix as a station”

provider.” Amendment No. 3 also terminated CenturyTel’s subcontract in its
entirety.” ‘ : e

_ ﬁ‘Jd_. :

1d.

% 14. and Exhibit A-19HC, 1[ 18(h).

* Exhibit A-19HC,  18(). _‘

% Exhibit A-20HC, 14 and Exhibit A-19HC, § 18@) and (k).
! Exhibit T-25, § 13.

82 Exhibit A-8, Amendment No. 3.
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I REFERRAL QUESTIONS

While the Superior Court referred two questions to the Commission, the Motions
themselves only address the first question, i.e., whether AT&T or T-Netix was the
OSP. The second referral questlon whether either AT&T or T-Netix violated the
Commission’s OSP rate dlsclosure regulatlons is not addressed in this order. The
partles did not raise this issue in their pleadings and did not present the Commission -
with facts upon which it could make a determination regarding this issue. Following

' the review period for this initial order, a prehearing conference will be scheduled to

determine how best to address this next phase of the referral. -
A. DID AT&T OR T-NETIX PROVIDE THE CONNECTION BETWEEN THE
CALL AGGREGATOR LOCATIONS AND LOCAL OR LONG-DISTANCE

SERVICE PROVIDERS AND THUS SERVE AS THE OSP?

1. AT&T’s Argulnents'- :

: AT&T asselts that it was not the OSP as deﬁned by the Commlssmn s rule, for any

of the calls in questlon since it did not pr0v1de the connectlon between the call

_ aggregators, Le. , the prisons, and the intrastate long distance or local service
‘pr0V1ders As a result AT&T contends that it should not be held liable for any failure

to dlsclose rates

AT&T notes that the DOC contract d1d not ant1c1pate that AT&T would pr0v1de the

. connection of inmate telephone calls from the call aggregator to its point of presence

(POP) According to AT&T, the LEC contracts required the LECs to make operator
announcements “ ... for all personal calls made from Inmate Public Telephones that .
the call is coming from a prison inmate and that it will be recorded and may be

6 .

% Exhibit A-1HC,, 1 5.

®1d., 9 10. » - , : N S *)
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monitored and/or intercepted.”®® AT&T asserts that the LECs hired T-Netix to
“connect calls from the prisons at issue to local or long-distance service providers and

provide the operator services for such calls.”® AT&T claims that T-Netix provided
these services to the LECs through its P-ITI Premise platform.® However, AT&T

- admits that the assertion that the LECs hired T-Netix to provide operator services is

based solely on the statement of T-Netix empic)yees and agents who testified during
discovery to a business relationship between T-Netix and the LECs.% ,

AT&T assérts that T-Netix was the OSP, rthrough thé soﬁWare platform that pfovided

the operator services.” In fact, AT&T argues that Complainants have already
admitted that T-Netix was the OSP-. that provided operator services for the calls in |
question.”! AT&T relies on the statement of T-Netix’s employee, J.R. Roth, who
stated that “[a]s the OSP we verbally advise ,th_é cénsumejr how _t,o“ recech arate
quote.””” Further, T-Netix petitioned thé‘F cC foif a waiver of ifiS»Qingatjon to

announce actual rates to consumers because T-Netix alleged that it did not hévc the

technical capabilities to do so.?3 AT&T claims that, in its petition, T—Netix admitted

that 1t served access lines and was the “sole service provider in ... these facilities.”’*

% Exhibit A-9, 1 3(g), Exhibit A-10, § 3(g), and Exhibit A-11, q 4(g).
7 Exhibit A—lHC, q15. AT&T’é Response to Bench Request_’ No. 5.
6 g '

® AT&T’s Response to Bench Request No. 5, 2. AT&T states that it does not possess any
contracts in which T-Netix agreed to provide operator services on behalf of the LECs. /4.
According to AT&T, the LECs acknowledged that they were required under contract to connect

 the calls at the facilities and provide operator services when they sought waivers of the _
- Commission’s rate disclosure regulation. Exhibit A-1HC, 1 26. By requesting waivers, AT&T

argues that the LECs were recognizing that they or their agent, T-Netix, were the OSP at the
prisons. Id. ' -

7 Exhibit A-1HC, §23.

" Exhibit A-45HC, § 4. AT&T states that T-Netix’s Opposition is largely duplicative of T-

- Netix’s own Amended Motion which AT&T claims it responded to at length in AT&T’s

Opposition. As a result, AT&T asserts that it has incorporated by reference its Opposition and
will only address any newly raised arguments found in T-Netix’s Opposition. Id. n.1.

" Exhibit A-22HC, 1 40, citing Exhibit A-40.

7 Exhibit A-22HC, 42, citing Exhibit A-42, 1Y 1, 5-8.
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* AT&T argues that T-Netix’s distinction between the Commission’s definition of

‘operator services” and what T-Netix labels as.‘operator: ﬁmctidnality’» 1S a non
sequitur.“ AT&T contends that T-Netix is attempting to divert attention from the
Commission’s regulatory definition of operator services and instead define operator
services as the provision of switching, routing, access, and transportservices.’s .
AT&T argues that the Commission’s definition of an OSP does not include the- -
provision of sw1tch1ng, routing, access, or transport services, and T-Netix has not

' 'explalned how these are related to’ the deﬁmtlon

AT&T asserts that it is critical to estabhshmg the identity of the OSP to deterinine
who pr0v1ded the operator services, espec1ally smce the Comm1ss10n s definition’of

an OSP 1ncluded the term “operator services™ and defined it. B AT&T mamtams that

in domg 50, the Commlssmn recogmzed that an OSPisa prov1der of* operator
services. 7 AT&T argues that T-Netix’s w1tness Alan Schott, testified that the -

" services T-Net;x provided had historically béen perfermed by alive operator.

T-Netix’s P-III Premise platform replaced live operators by performing the services -
itself.*!

- In addition to performing the operator services, AT&T maintains that T-Netix also

provided the connections of the calls to the local or long-distance service providers.

According to AT&T, the Commission’s definition of an OSP does not look at every '

™ 1d. citing Exhibit A-42, 8.

-75 Exhibit A-22HC; n.3.

Y14 , , ; i
1.

" Exhibit A-22HC, 1 13.

"B Id

® Exhibit A-22HC, { 12, citing to Exhibit A-19HC, %9 5 and 8.

8 1d.

i
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connection made during the path of a telephone call.*> The only relevant connection,
AT&T surmises, is the initial connection that allowed the call to move v‘fr'om the call
aggregator to either the local or long-distance service provider.® AT&T cites to
Complainants’ witness, Kenneth Wilson, who detailed the path an inmate-initiated
collect call would take Mr. Wilson specifically stated that “[f]or a valid call, the

- platform will seize an outbound trunk, and after receiving dial tone will outpulse the

destination number as a 1+ call.”®

AT&T asserts that T-Netix’s witness, Robert Rae, testified that the company’s

platform acted as a gatekeeper which allowed calls to go through only if certain
criteria were fulfilled.®® Mr. Wilson stated that “[1]f the [called party] accepts the call,
the [T-Netix] platform will complete the audio path and the call proceeds as would a

- normal call.””’ Defining the term “connection” as “how a-call routes through the

network, the various pieces of equipment and trunks or lines or links in a call,”** Mr.
Wilson associated connection with.completion of the call “... [with] the connection
[being] made when the call is complete from end to, er’xd.”89 :

‘T-Netix acknowledged, according to AT&T that it cdnnected all of the calls from the
correctional facilities to the local or long-distance carriers through the P-1I1 -

platform.”® In fact, AT&T cites to the testimony of Scott Passe, T -Netix’s witness,

- who stated that the P-III platform was “the interface between the inmate and the ...

# Exhibit A-22HC, § 17.

7 81d

* Exhibit A-1HC, § 23 (citing to Exhibit A-20HC, § 14.),

® Exhibit A-20HC, { 14.

* Exhibit A-22HC, 8, citing to Exhibit A-24HC, 224:10-24.

¥ Exhibit A-20HC, 114

% Exhibit C-9, at 42:10-12.

"~ %14 at 42:15-19.

* Exhibit A-22HC, § 8. | | | —
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[public telephone switched network].””' Further, AT&T points to T-Netix’s data

request response that “T-Netix equlpment made a connection to the access line-

prov1der s facxhtles at-the’ network interface device.” e

- AT&T disagrees with T-Netix’s contention that the OSP must be a common carrier,
- stating that T-Netix’s argument is based on the federal definition of an OSP, not the

Commission’s.93 According to AT&T, T-Netix mistakenly assumes that, since the
Commission stated in an order that it was “adopt[ing] the FCC’s verbal disclosure

requirement on an intra-state basis” that the Commission was also adopting the FCC’s - -

OSP definition.”* AT&T argues that, had the Commlsswn Wanted to limit OSPs to

“common carriers, it would have.”’

The Commission’s order indi’cat-ing that it adopted the federal verbal rate disclosure

- requirement does not have any impact upon the definition of an OSP. % AT&T asserts
* that the Commission’s adoption of a verbal rate disclosure based on the FCC’s:

requirement had no bearing on whom the Commission intended to perform that -

| requirement.”’ AT&T cites to a Washington Supreme Court case in support of this
" assertion which mandated that “a provision of [a] federal statute cannot be grafted

onto [a] state statuté where the Leglslature saw ﬁt not to 1nclude such pr0v1310n 798

- AT&T ’Vige’rotisly‘ disagrees with'Co'mpléinams’ attempts to hold AT&T respoﬁsible_'

for T-Netix’s failure to provide rate disclosures to consumers. Complainants contend

*! Id. citing to Exhibit A-23, at 97:8-24.

%2 144 10, quoting Exhibit A-26.
%3 Exhibit A-22HC, § 22.
“Mﬂ%.

% Id. §23.

% Id 9 24.

T,

_98 Id. quoting Nucleonics Alliance v. Wash. Public Power Supply System, 101 Wash.2d 24, 34,
677P.2d 108, 113 (1984).
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that RCW 80.36.520 imposes-liability for failure to disclose rates upon any entity that
merely contracts with the OSP. Complainants have 01ted to RCW 80.36.520 which
provides: :

The [Commission] shall by rule require, at a minimum, that any
telecommunications company, operating as o}rvcont'r_t_'z,cting withl an [OSP]
assure appropriate disclosure to consumers of the provision and the rate,
charge or fee of services provided by an [OSP].”

Complainants also reference RCW 80-36-5-3,0—Whi¢h states, inter alia, that any

- “violation of RCW 80.36.520 constitutes an unfair or deceptive act in trade or
“.commerce in violation of ... the consumer .protection_act.”

AT&T contends that the statute only d1rects the Comm1351on 0 estabhsh regulatlons
1mpos1ng that liability.'® Further as AT&T notes, Complamants have made this
argument before and failed when the Superior Court held that “the [Washington] -
legislature intended to create a cause of action ... only for violations of the S
regulations promulgated by the [WUTC] and did not create a cause of action for
actions beyond or outside the regulations.”'®' © AT&T points out that, in the. 1991
revision of WAC 480-120-021, the Commission explicitly removed the reference
requiring the OSP to be in contractual privity with call aggregators.'” Thus, AT&T
argues that the Superior Court referred limited questions to the Commission and one

of those was not whether AT&T is liable simply based on the fact that it contracted
with an OSP.'” -

» (Emphasis added).
1% Exhibit A-45HC, § 11.

! Exhibit A-4SHC, § 12.

© 1% pyhibit A-22HC,  28.

19 Exhibit A-45HC, § 13.
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Asa result, AT&T argues that Complainants are collaterally estopped from raising
the argument again.'® The four elements of the doctrine of collateral estoppel,
AT&T explains, are: ‘

(1) Identical i 1ssues
2) A ﬁnal judgment on the merits,
3) The party against whom the plea is asserted must have been a party to or in
privity with a party to the prior- adjudlcatxon and '
(4) Application of the doctrine must not work an injustice on the party agamst
' whom the doctrme is to be apphed 105 L e ’

AT&T contends that Complainants argument is identical'to the prevmusly htlgated
issue.'”® The Superior Court S decision to reject Complamants _argument is now
1.7 AT&T argues that Complalnants were the plalnttffs in the Superior Court
case, and that preventing Conipl‘ainantsﬁ from re-litigating their'argumeht' will not
work an injustice since Complamants were' glven a “full and fair hearlng onthe -

1ssues. »108

Ih a‘ddition,' AT&T contends that a T-Netix witness, Naney Lee, stated that T-Netix’s

‘acquisition of Gateway Technologies; Inc. (Gateway) in '1999-was the acquisition of a o

T—Netixéorri;)etitor.@?” According to AT&T, Gateway was certified as:an OSP in the
state of Washington, and Gateway-acknowledged providing operator services inx:

% 1d. q15.

1% I4. citing to Malland v. State, Dept. of Retirement Systems, 103 Wash. 2d 484, 489, 694 P.2d
16 (1985) (en banc) and Shoemaker v. City of Bremerton, 109 Wash. 2d 504, 507, 745 P.2d 858
(1987) (en banc). ,

19 77 4 16.

7 14,

1% 14 AT&T posits that allowing Complainants to relitigate this argument when the Superior
Court has already rejected it would violate the Fourteenth Amendment of the United States

Constitution. Id, §17. The Fourteenth Amendment, AT&T argues, prevents entities from hemg

punished for that which they had no knowledge was prohibited. Id.- ‘This, accordmg to AT&T
violates the company s due process.

% Exhibit A-22HC., § 41 and Exhibit A-41, 1]'3.

{ o )
el
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- Washington.""® From these statements combined with T-Netix’s receipt of

Gateway’s OSP certificate, AT&T argues that T-Netix acted as an OSP at the
correctional facilities. !

7 Fmally, AT&T notes that from 1998 to 2003 ‘WAC 480- 120 l4l(5)(a) required that

the OSP provide necessary call detail 1nformat10n to the bllhng company for brll1ng
12

- purposes.”* AT&T suggests that this regulatron would have been unnecessary if the

call provrder was the OSP as well. 13
2. Netix’s Arguments

T- Netrx requests that the Commrssron ﬁnd that 1t was not an OSP for any of the
correctional facilities mvolved and was not bound by the Commission’s rate ’
disclosure regulat1on In its onglnal MOthIl T-Netix claimed that the LECs acted as

. the OSP and that it only acted as an equlpment provider, supplylng ‘customized

computer-based telephone control cards,”'* As proof of the LECs’ respon51b111t1es
T-Netix points to the fact that all three LECs, Verizon, Qwest, and CenturyTel
obtained exemptions and waivers from the Commission’s rate disclosure
requirements. 5 1. Netix 1nd1cates that it has been providing “a propnetary platform

that could be programmed to perform [the operator services] automatlcally” to mmate

OSPs since the late 1980s. !¢ Accordmg to T-Netix, it sold this platform to AT&T,

-and the company only operated the platforrn at the pnsons on behalf of AT&T 17

o1

A

" Exhibit A-22HC, § 46,

ll3]d.

" Exhibit T- 1HC, 1[1] 2,4, Inits Reply, T-Netrx clarifies that the LECs were the OSP for local

calls which they switched onto their own facilities and AT&T was the OSP for long-distance calls
since it switched the calls at its POP to its own fac1ht1es Exhibit T-29, § 12. '

“SExhlbrt T-1HC, 1[ 3

"7d q8.

"7 Exhibit T-13, 9 3.

WA e 1 2 b e s o
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T-Netix disagrees with Mr. Wilson’é: deﬁnition of an OSP as based on two criteria:
1) which entity performed the operator services functions and 2) which entity -

118

established an end-to-end connection.''® With regard to the operator services prong,

T- Netix argues that this examination is mappropnate because the regulation ¢ applles

to operator service providers, not operator ﬁmctxonahty providers, 119 and the

determmatwn of which entity provided operator services does not assist the -

vComm1551on in establishing which entity actually prov1ded the conhection discussed

in the regu]atlon 120

T-Netix has raised the issue of the adm1531b111ty of Mr. Wilson’s testrmony and argues
that his testimony is irrelevant and 1mmater1al T-Netlx has not specrﬁcally
formulated its request that the Comrmssmn exclude his testimony in a motlon to

| stnke 121 T Netix posits that, if the Commrssxon finds that Mr ‘Wilson’s oplmons are

adm1331ble then the Commission should refuse to grant AT&T’s Amended Motion

since Mr. Rae’s testimony directly contrad1cts Mr. Wllson s and raises a genume
122 B

'Wlth regard to the Commrsswn s deﬁmtlon of an OSP T-Netix argues that a
B connectlon to long distance services is establlshed as corroborated by AT&T’s
»wrtness Mark Pollman, “when the LEC delivered the call to AT&T, via intrastate

switched access services orderéd by AT&T from the LEC as a carrier, at AT&T’s
POP.”'2 Therefore, T-Netix posits that the Commission’s query should really be

118 Exhibit T-25., 1[ 18. T Netlx clalms that this would mean that there is no OSP for incomplete

or busy telephone calls. Id.

" 1d q18.

120.'1 d

2! Exhibit T-25 , Y 32-38.

1214 938.

'?3 Id. 19, citing'to Exhibit T-16, Tr. 57:1-22, 60:11-61:7.

£
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whether the LEC, connecting to AT&T’s switched access. services, or AT&T,
connectmg to its own. long—dlstance network provided the necessary connectlon

To further bolster its contentlon that it was never an OSP for the calls in questlon _
T-Netix points to language in Amendment No. 3 to the ongmal DOC. contract which
states that the company would act as a station prov1der 125 Srnce a “statlon has been
defined by the Commission as “a telephone instrument 1nstal]ed for the use of a
subscriber to provide toll and exchange service,” '2 .. I-Netix concludes that is

_ Contractual obligation was 81mply to provide i mmate phones 127 This argument,
~ according to T-Netix, compoxts with the, language of the. contract the company.

entered into with AT&T i n-1997. 128 The contract i is silent on the question of which
entlty had the obhgatlon to, fulﬁll the rate dlsclosure Tequirement. 129 The. 2001 ‘
1040 the 1997 AT&T/T -Netix contract; spemﬁcally mentlons for the first
time “that T-Netix was obhgated to assist AT&T with rate dlsclosures »131

T-Netix denies having any d1rect relatxonsth to the DOC the calhng partles or the
call recipients, and states that it maintained a 1:1 ratio between station lines and

trunks to the LEC such that the company was: actlng only asa gatekeeper for approval

of the ca]ls Bz

124 ]d.

% Exhibit T-1HC, { 15.

S WAC 480-120-021.

" "’ Exhibit T-1HC, §16. -
214 917,
P q18.

Sy Exhibit T-6C. -

Bl 99 19-20. T-Netix points out that it was only obhgated to provide 2 a331stance to AT&T with
the rate disclosures for interstate telephone calls. /d. ,

2 Exhibit T-25, 49 14 and 15.»
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T-Netix concedes that the Commission’s OSP regulation does not spe01ﬁcally define -
the term “connection” in the regulation.”® ‘Yet; T-Netix notes that AT&T provided
the switching, routing, access, and transport services for intrastate inter.LATA inmate
collect calls.”** Robert Rae T-Nétix’s witness; maintains that collect calls from the

" correctional facilities in’ questlon were connected to local and Iong-dlstance services
by the LEC or AT&T respectwely B o ‘ e '

T-Netix contends that the Commission’s’ deﬁmtlon of an OSP was riever inténded to
implicate an entlty that prov1des an end-to- end connection. 136 T_Netix adrmits'that the
platform was connected to mmate teléphones over a separate plam old telephone

serve (POTS) line to the' centrat office s serving the’ LEC 137 HOWever T-Netix argues

that the connectlon that an OSP prov1des has to occur pnor ‘to‘'thecall being answered .

~ since unanswered calls and “busy” phone calls have not techmcally been completed
“but they have been onnected to an intrastaté or inferstate lotig-distance orlocal*

service prov1der The regulatlon insists T-Netix, could have condltloned the OoSp.
139- .

‘de51gnat10n on call completlon but it dxd not. P

- T-Netix prdposesfthat,'-since the'Comm:i-s'sionZS’ ra‘tefdis'closureiregtﬂation is based on

the FCC’s own verbal rate disclosure requirement, the correctional facilities in’ -
question cannot be call aggregators.'* The company argues that the FCC ruled in

1991 that its regulations did not classify correctional facilities as call aggregators,-and

13* Exhibit T-25, § 17.
134 Id.

135 Id. citing to Exhibit T-17, § 8 in which Mr. Rae references Alan Schott’s Supplement
Affidavit, Exhibit A-19HC, which Mr. Rae adopted.

- 1% Exhibit T-29, 1 6.

B 1d q12.

.‘ 138 Id 1[7-

¥1d 99.

140 Exhibit T-13, §27.
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the agency later adopted a separate rule to correct this deficiency.’* The-
Commission, T-Netix notes, did not adopt a separate regulation bringing these o
institutions under the Commission’s definition, as the FCC had.!%? T-Netix asseﬁs, '
therefore, that calls placed by inmates at correctional facilities are not covered by the
Commission’s OSP regulations and did not require verbal rate disclosures.'*® T-Netix
argues that Complainants’ assertion tha_t the FCC did not forestall the state
commissions from adopting greater regulations for OSPs is irrelevant, ' In addition,
T-Netix posits that the Commission 'hanalready stated that the definition of the OSP is
intended to closely reflect the federal definition and even provided_a'point by point
comparison of the two regulations.'*> : : o :

T-Netix argues that, contrary to AT&T’s assertion, the Commission’s regulation did
not provide that the ‘connection’ in the OSP definition referred both to connecting

long-distance service and connecting to the public switched telephone network
(PSTN).16, '

T-Netix stresses that the objective of the Commission’s OSP regulation has been to

- shield the consumer from excessive charges by carriers for calls from aggregator’s

payphones.'¥’ According to T-Netix, the rationale was that carriers providing lohg
distance services from aggregator locatioens would institute high fees because of their
preferred contractual status.'*8 As aresult, T-Netix posits, the Commission adopted
regulations requiring that the OSP insure that the call aggregator posted a notice
stating that: the public phone rates may be higher than normal, which OSP was

e

142 Id

. 143 Id,

"* Exhibit T-29, 9 44.
*** Exhibit T-13, n.9.

4% Exhibit T-29, 7 13.

7 Exhibit T-25, § 21.

1481(1-

S P
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responsible for the call, and disclesing that, inter alia, the caller may access other

carriers from the public phonés.”?. The regulations also required that the OSP brand

itself as such at the beginning of the telephone call and provide a rate quote for the

150

T-Netix asserts that the regulations themselves require that an OSP must be a

- common carrier.””! The Commission’s regulation implementing the verbal rate quote
~ in 1999 was based on the FCC’s rate disclosure requirement, and the FCC specifically

defined an OSP as a common carrier.””” T-Netix also argues that the OSP serving end
user customers is the entity that the Commission required to provide verbal rate
quotes.'_53 T-Netix cites to the Commission’s adoption.order, Order R- 452, which

- provides that OSPs are to reselve service problems directly with the interexchange

carrier or other party responsible for resolving blockage problems. 154

To bolster its argument that OSPs must be common carriers, T-Netix points out that
both the 1991 and 1999 versions of WAC 480-120-021 refer to “operator services” as
any intrastate telecommunications service. 135 The 1991 and 1999 versions of WAC

480-120-141 mandate that “telecommumcatlons compames pr0v1d1ng operator

R 149 Id.ﬂ 22, re‘ferenci»ng Exhibit A-5.

ISOId“

151 Id, 1| 20.

2 Jd 9§23, T-Netix quoteé the federal statute as defining a “provider of roperat'or' services” to be

“any common carrier that provides operator services or any other person determined by the
Commission to be providing operator services.” Id., citing to 47 U.S.C. § 226(a)(9).

'3 Exhibit T-25, § 24.

. 1% Id_ § 25, citing to Exhibit A-6.

13 Exhibit T-29, 1[ 15. WAC 480-120-021 spec1f1ca11y defines “operator services” as “‘any
intrastate telecommunications service provided to a call aggregator location that includes as a

component any automatic or live assistance to a consumer to arrange for billing or completion, or - -

both, or an intrastate telephone call through a method other than (1) automatic completion with-
billing to the telephone from which the call originated, or (2) completion through an access code

useby the consumer with billing to an account prev1ously established by the consumer Wlth the

carrier.”
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services must comply with this and all.other Commission telecommunicaﬁons
regulations.'*® T-Netix maintains that the regulations purposely designated OSPs as
telecommunications companies, and thus, common carriers. "’ According to T-Netix,
it did not provide any transmission, switching, or access services, and therefore, did-
not act as a common carrier.' The company argues that AT&T and the LECs served
as OSPs under the Co'r‘rim'isrsji‘(')n’»s regulationis.”® - - '

T-Netix contends that, while it did agree to be a station provider at correctional
facilities that Centui'yTél had contracted to serve, none of those facilities originated
any of the calls at issue in‘this matter. " T-Netix asserts that the only CenturyTel
facility at issue in this matter is the Cla]lam-Bay Corrections Cénter, and
Complainants only allege that they received intraLATA calls from this facility. te1-
T-Netix points out that neither AT&T nor Complainiants-have asserted that! T-Netix
provided intralLATA calling services at the Clallam Bay facility. ' S

T-Netix notes that the OSP definition also-contains an explanation of the term
“operator services.”*> The term “operator services” was defined in WAC 480-120-

021 as:

any intrastate telecommunications service provided to a call aggregator
location that includes as a component any automatic or live assistance
to-a consumer to arrange for billing or completion, or both, of an -
intrastate telephone call through a method other than (1) automatic v
~completion with billing to the telephone from which the call ori ginated,

156 fd.
7 14, 99 17-19.

"8 1d 9 28.

159 fd.

'% 14 9 29.

Uy

‘mld.» .

' Exhibit T-1HC,  21.

L3t i o i L e e,
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or (2) completion through an access code use by the consumer with
billing to an account prev1ously established by the consumer w1th the
-~ carrier." :

T- Netlx mamtams that it d1d not arrange for bllhng or complet10n of an mtrastate

telephone call.' AT&T and the 0ther LECs each b1lled for calls that they
individually carried.'®® T-Netix p031ts that its only role in the bllhng process was to
provide call detail records to the billing Tent1t}:{.1v(’7‘jv _For that matter, ,TfNet1x claims that

" call.completion was performed through the routing of calls: 168 _According to T-Netix,

all signaling functions required to- complete the call were. enabled by the LEC

‘sw1tch 169

Ina letter to AT&T from T-Netix, the company explains that it would provxslon the -
local traffic on AT&T s behalf. ””0 That being said, T-Netix opines that this
obligation ¢ requlred obtammg the local phone line from the phone to the LEC
switch and billing end users for local calls.”'”': Since neither of the Complainants

- received a call from:any of the correctional fa01l1t1es affected by the March 1998 letter
 to AT&T, T-Netix argues that it could not have been acting as an OSP for the calls

received by the Complainants.'”

16 1

' 14,9 25.

166 1d '

"7 Id. 4 26.

16 1 9929 and 31.

' 149 31.

""" Exhibit T-1HC, § 22 and Exhibit A-12.
"o (Emphasis in original).

mId_"

{

N ,
g
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T-Netix argues that AT&T’s participation in interLATA collect calls reflects the
company’s understanding of itself as the OSP.!” The interLATA collect calls in-
question were assessed AT&T service rates, were branded as AT&T telephone
calls,'™ and were billed on behalf of AT&T by T-Netix.!” T:-Netix asserts that it
would be absurd to have the telephone calls branded as AT&T’s but find that T-Netix
was the ultimate OSP since the Commission’s regulations were designed to clarify for
the consumer which party was actually providing the services and whose rates would

" be applied. '8 T_Netix maintains that there can only be one OSP for any glven
~ payphone cal ' ’ L

1 177

According to T-Netix, the FCC rule for which it sou ght a waiver dealt directly with

inmate calling services, not the general OSP rule.'”® T-Netix explains that the email . -
from Mr. Roth which AT&T cites'to was taken out of context.!” T-Netix asserts that
Mr. Roth was merely oonﬁnning*that Verizon'was the OSP for prisons located in its
territory and that T-Netix, as the equipment supplier for Verizon, would enablé:
Verizon to comply with 1ts OoSpP regulatory responsrbllltres 180

T-Netrx contends that there is no evidence: that Mr. Roth qualifies as a “speaking

~:agent” for T-Netix and thus hrs statements would 'not be admissible under Washington

Rule of Evidence (WRE) 801(d)(2) 18] Accordmg to T-Netix, whether a declarant is a

174

' Exhibit T-25, 1 28.

T Netlx acknowledges that 1t performed this brandmg function on behalf of AT&T. Id- 1] 29.
S 1d. T- Netrx admits that it billed the rec1p1ents on behalf of AT&T. Id.

176 Id 1]30

VA 31.

78 Ex}ribit_ T-29, § 63.

'™ 1d. 9 66.

180 rg

¥ 14 n31.
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speakmg agent for purposes of WRE 801(d)(2) 1sa questlon of prehmmary fact
governed by WRE 104(a).'"

T—Neti__x aeknowledges that it did petition the Commission for authority to acquire
Gateway’s OSP certificate, but the company argues that Gateway was not a party to
any of the contracts at issue in this ca’_se.;183  T-Netix originally petitioned for transfer

+ of the cettificate on January 9, 2001, and the Commission granted it on January 25,

2001."** Not only was this transfer. subsequent to any of the telephone calls recelved

by the Complamants T-Netix asserts that Gateway never provided equlpment to any

of the four correctlonal facﬂmes at issue in this case. 185,

- T-Netix :assert_s;that Cornplainants*’ witness, Mr. Wilson, draws conclusions that.are
.. irrelevant, since they are not based.upon the “connection” standard for determining -
. the.OSP and use a theory of the term.“connection” that would make the OSP: -

regulations: useless 18 Specifically, T-Netix contends that Mr. WllSOIl based h1s ]
testimony upon an incorrect legal ; standard, namely that connection occurs at the point

- when the call is terminated to the call rec1p1ent and an end-to-end connection is

established.'®” T-Netix. quotes WRE 702 as: mandatmg that-“[i}f scientific, technical,

- orother spe(nahzed knowledge will: asswt the trier of fact to understand the ev1dence

or to-determine-a fact in issue, a witness. qualified as an’ expert by knowledge Sklll
experience, training, or education, may testify thereto in the form of an opinion or
otherwise.”'® According to T-Netix; Mr. Wilson’s testimony cannot be of assistance
to the Commission.'® ‘In addition, T-Netix argues that the Commission cannot rely
upon Mr Wilson’s testimony because he prov1des a legal opinion in declanng that

1 See Condon Bros v. Szmpson Tlmber CO 92 Wash App 275 285 966 P.2d 355 (1998).

'3 Exhibit T-1HC, " 3233,

% 1d 9§34,

' 1d. 4 35.

1% Exhibit T-25, § 32.

%7 14, 43435,

8 1d. 933,

14
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T-Netix, not AT&T, was the OSP.'* According to the company, WRE 704 prohibits

reliance upon expert legal opinions or oplmons that address mixed questlons of facts
and law."”! ' »

T-Netix quotes AT&T as counseling the Commission in a prior rulemaking to amend
WAC 480-120-021.1n 1988, such that, “if the COnnnisgion is concerned that a-

facilities-based carrier such as AT&T or [Qwest] would attempt to charge a unique

rate to telephone customers of a particular aggregator — beyond the rate offered to the
general pubic [sic] - AT&T suggests that the definition now in WAC 480-12- 021
[sic] and WAC 480-120-141 remain.”'??. T-Netix points out that the Comm1sswn did
as AT&T proposed and declmed to revise its regulatory definition.'”*

3. ,Conaplainahts’, Arguments

Accordmg to Complamants T Net1x not only prowsmned equ1pment to the
correctlonalfacﬂltles but also engaged in the regulated activity of prov1d1ng operator
services.' T-Netix, asserts Complamants performed the duties of an OSP. and

- received remuneratlon for its performance. 195 Complamants allege that T—Net1x .,
. controlled the P-IIL platform which pr0v1ded operator serv1ces such as 1dent1fymg the

corrections facility and the name of the inmate, brandmg the call and detecting three-
way calls 19 Though T-Netix argues that Amendment No. 3 only desi gnated the
company as d “station provider,” Complainants point out that T-Netix is obligated
under Amendment No. 3 to pay a commission to the DOC for local calls for which it

%0 14 937,

: 1191'Id'_» '

'2 Exhibit T-13, § 22 and Exhibit T-21 at 4.

" 1d.

194 Exhibit C-1C, § 41.

. _'”Id. .

1% 1d.§ 19, 22 and Exhibit C-6C.
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would not-have to if it were simply an equipment supplier."”” The company engaged-
198

_ With regard to T-Netix’s claim that the rate disclosure waivers the LECS received

demonstrate that these companies were the OSPs, Complainants declare that there is
no evidence that the LECs-performed OSP duties at the facilities in questlon 199
Instead, Complainants contend that it was T-Netix’s platform:that Was present and

: operatmg at'each of these locatlons and prov1d1n g operator services.

o COmp'lainants point out that AT&T understood that it was the'_OS'P When“itfsought a

waiver of its own for some of the OSP rules*’ Additionally, they claim that AT&T
attempted to comply with the Commission’s rate disclosure requirements in 2000

after it was sued by the Complainarits. 22 As isevidenced by a letter dated August 25
12000, AT&T and T- Net1x engaged in negotlatlons to implement rate dlsclosures for

intrastate inmate telephone calls'in the state of Washmgton 205 ThlS attempt at”

compliance with the rate disclosure regulatlons argues Compl‘amants shows tH

OSsp regulatlons along with T-Netix. 204+ Complamants allege that T-Netlx was”

© AT&T’s subcontractor, and AT&T had ultlmate control over T-Netlx to ensure that
 the rate quotes were prowded 205: '

14 q 53 and Exhibit A-8, Amendrient No. 3.
%8 14 q41. |

199 14 1]'5[7.

20 1y 157 |

2V Id 921. See, Exhibit C-5.

2 14 428. |

29 Exhibit C-1C, 9 25.

2% 14§28,

205 Id
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With regard to AT&T’s argument that it is not liable under RCW 80.36.520 for the

 failures of T-Netix to provide rate disclosures, Complainants argue that AT&T has

failed to demonstrate that the Commission intended to exclude companies that
contract their OSP responsibilities from compliance with the OSP regulations.”®

Complainants maintain that T-Netix provided the connection to intrastate

telecommunications services from call aggregator locations.””” In this instance,

Complainants note that the Court of Appeals has found that “[w]ords of a statute,
unless otherwise defined, must be given their usual and ordinary meaning.”*®® The
logical meaning of -the_word_‘connection’ is when the call is completed end-to—end.zo9

, Complamants w1tness M. W1lson asserts that trad1t1onally, when an operator
Teceives a collect call request, the operator Would pull another line to contact the

called | party for verification that this party w1ll accept the charges for the call 1% Once

the called party has agreed to accept the charges, the operator connected the calling
_party and the recipient by ¢ ‘plugging them together, completing the call. »211
_ Complalnants ‘maintain that this is the “connection” referred to in the statute and the

Commission’s regulation. 212

Complamants contend that T-Netlx s interpretation of “connectlon would mean that
the call is connected -even before the called party listens to the voice prompt asking if

' -they will accept the call or p0551bly before the call transmission reaches the called

party.??? Complamants assert that “[t]he T-Netix platform is the gateway for the call

2614 938,
- 714 q 41

- Id_§ 44, quoting East v. King County, 22 Wash.App. 247, 253, 589 P.2d 805 (1978).

210 4.9 46 and Exhibit C-2HC, 9.
Mg

2121(1’.

28 149 48.
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going anywhere in the system” and if “the cail'pla(‘:ed by the inmate [does not pass] | o
the initial security checks on the T-Netix platform, the call doesn’t get beyond the
pnson walls.”?"* Thus, Complamants contend thatit is this platform that creates the

connectlon 215

Complainants‘disagree with T-Netix’s assertion that prisons cannot be considered call
aggregators under the Commission’s regulations; Complainants argue that “[t]here
has never been any doubt that prisons-are among the places covered by the rate
disclosure statute and the Commission’s rate disclosure rules. 26 According to-
Complainants, the Commission specifically included ¢ pnsons in its-1989 regulation,
WAC 480-120-141 (2)(b) when defining OSPs as those carriers with which hotels,
motels hospltals prlsons campuses et cetera., contract to provide operator serv1ces
to its customers 27 The Commlssmn S 1991 modification of the regulatlon stated in
its mtroductory remarks that “[p]rison servxce walvers can be accomphshed on a case-

-by-case basis.”?"® For that matter, T+ Netlx was’ granted a waiver of some of its’ OSP _

respons1b111t1es in 1993 1nclud1ng the requlrement to include mformatlonal stlckers on

its inmate payphones statmg how to contact the Operator219 L

In addition, Complamants argue that while the FCC oplned that the term “call”

o -aggregator” did not include inmate payphones the FCC also clarified that “states are

> not precluded’ from adopting greater safeguards or more str_mgent rules regarding OSP
~ §érvices and aggregator practices with regard to intrastate operator servicesthan those
- that we have adopted herein for interstate services.”?2° Contrary to T-Netix’s *

suggestion that the Commission was required to follow the FCC’s lead in adopting a
separate and specific rule setting out the inclusion of correctional facilities in the rate

214 1d. 9 49.

' 25 1

218 1d.97.

27 1d. 4 62.

28 14 463

2914 49 64-65 and Exhibit C-12.
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disclosure requirements, Complainants assert that would have been unnecessary given
the Commission’s 1989 regulation, adopted before the FCC’s determination.?”!

Decision, Only T-Netix has »alleged that there is any genuine:issue'ofmaterial fact
and that AT&T’s Amended Motion should not be granted. Complainants and AT&T
did not but instead argue that the T-Netix’s Motion and Amended Motion should be

denied because the company 1s not entitled to Judgment as a matter of law. However,

T- “Netix has failed to demonstrate that Complamants witness, Mr Wilson, and 1ts

own witness, Mr. Rae, have presented a genuine issue of matenal fact. T-Netix does
not cite to any specific examples of the two witnesses disagreeing on any material
facts. The selected portions of Mr. Wilson’s deposmon which we received from
T-Netix support the conclusion that Mr Wllson was attemptlng to shed llght on a
question of law, namely the 1nterpretat10n of one of our regulatlons and the term -
“connection” contained therein. T- Netlx also pomts to Mr Wllson $ assertlon that an

. OSP necessarily provides operator services. Again, it is apparent from the context of

Mr. Wilson’s remarks that he is endeavoring to flesh out a legal deﬁmtlon ‘not ralse
contentrous facts. Statutory constructlon 1Sa questlon of law nota questlon of fact
T- Net1x s lack of proof as to any genume 1ssue of matena] facts leaves us w1th no
choice but to decline to accept T-Netix’s argument. We fi nd that no genulne lssues of
material facts exist, and thus move on to the ments of each party’s Motion.

222

‘In addressmg the first part of the Superlor Court’s referral, namely whether e1ther
" AT&T or T-Netix were the OSP, we ﬁrst examine the regulations at issue. Durmg

the time frame which Complamants claim to have received operator—a351sted inmate
telephone calls, WAC 480-120-021, deﬁned an OSP as:

any corporation, company, partnership, or person other than a local
exchange company providing a connection to intrastate or mterstate

. long-distance or to local services from locations of call aggregators.
‘The term ‘operator services’.in this rule means any intrastate
telecommumcatlons service provided to a call aggregator location that

2. 174. '

2 1y ve Detention of Strand, 167 Wash.2d 180, 186, 217 P.3d 1 159 (2009) (crtmg to In're Det. Of
-Martin, 163 Wash.2d 501, 506,182 P.3d 951 (2008).
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" includes as a component any automatic or live assistance to a consumer
to arrange for billing or completion, or both; of an intrastate telephone
call through a method other than (1) automatic completion with billing

- tothe telephone from which the call originated, or (2) completion
. through an access code use by the consumer. w1th billing to an account
prev1ously established by the consumer. w1th the camer 223

24 Asa re’s‘;ﬁif if

we find that AT&T was the OSP, we will then ascertaln whether or not the company

' falls within the LEC exemptlon as AT&T clalms

' Crltlcal to our analy31s is what specrﬁcally, the term connectlon ‘means w1th1n the

regulatory deﬁmtron of an OSP ‘The partles have proposed contradlctory

_ 1nte1pretat10ns Therefore it 1s 1mperat1ve that we examlne the meanmg of the OSP

deﬁmtlon and the connectlon requlrement

25 An ag agency )

after con81der1ng the entlre statutory scheme 1ncIud1ng related regulatlons 26

The plain meamng ofa statutory prov1s1on is discerned from the ordinary meamng of N

-the language at 1ssue the context of the statute in Wthh the prov1sron is found
\related prov1s10ns and the statutory scheme asa whole 27 The courts have found that

3 WAC 480-120-021 (1991).

24 WAC 480-120-021 (1999).

225 Syate, Dept. ofLabor&Jndizs v. Tyson Foods, Inc., 143 Wash.App. 576, 582, 178 P.3d 1070

(2008), crtlng to Cockle v. Dept of Labor & Indus 142 Wash.2d 801, 807, 16 P.3d 583 (2001).
26 Tyson Foods, Inc., 143 Wash.App. at 582, citing to Wash Cedar & Supply Co., Inc. v. Dept. of
Labor and Indus., 137 Wash.App. 592, 599-600, 154 P.3d 287 (2007) and Dept. of Labor and
Indus. v. Gongym 154 Wash.2d 38, 45, 109 P.3d 816 (2005)

27 Det. of Strand, 167 Wash.2d at 188 (citing to Udall v. T.D. Escrow Servs., Inc 159 Wash. 2d

903, 909, 154 P:3d 882 (2007) (quotmg to Ti mgey V. Halsch 159 Wash. 2d 652 657,152 P 3d ,
1020 (2007). ' i(:fl )
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a word should not be read in isolation when attempting to ascertain plain meaning.??® 228
There is no part of a statute that should be viewed as 1noperat1ve or superﬂuous unless
that part is the result of clear error or mistake.””” Rules of statutory construction are
also applicable to the interpretation of agency regulations.?°

T-Netix’s interpretation of the term 1s flawed when the regulation is read in its
entirety. First, our definition of an OSP in WAC 480-120-021 never references

- switching, routing, access, and transporting as services necessary to the classification

of an OSP. For that matter, “connection” cannot indicate, under the regulatory
definition, every time a call is switched or transported during the journey of a
telephone call. A typical telephone call can go through two, three, or more carriers
and if the OSP were to be the company that transported or switched the call, there.
would be.several OSPs for one call. ‘We would never be able to determine who the
OSP was, and that result obviously cannot be what the regulation intends.

In addition, our inclusion of the definition of “operator services” within the definition
of an OSP is quite telling. As the case law indicates, both regulatory definitions must

be read together.”®! Asa result, an. OSPisbotha corporatlon company, partnershlp, S

or person other than a local exchange company providing a: connection to intrastate or
interstate long-distance or to local services from locations of call aggregators and the
merchant of any intrastate telecommunications service providedto a call aggregator
location that includes as a component any automatic or live assistance to a consumer
to arrange for billing or completion, or both, of an intrastate telephone call through a

. method other than (1) automatic completion with billing to the telephone from which

B s, 1d (cmng State v. Roggenkamp, 153 Wash. 2d 614, 623 106 P.3d 196 (2005) (quotmg State v.
 Jackson, 137,Wash.2d 712, 729, 976 P.2d 1229 (1999))

P Id. at 189, (c1t1ng to Klein v. Pyrodyne Corp 117 Wash 2d 1, 13 810 P.2d 917 (1991))

20 Linville v. State 137 Wash.App. 201, 209, 151 P. 3d 1073 (2007) (cmng State v. Reler 127
Wash.App. 753, 757-58, 112 P.3d 566 (2005)

Szlverstreak Inc V. Dep t. of Labor and Indus., 159 Wash 2d 868 884 154P.3d 891 (2007),

- where the Court found that interpretations must “give meaning to every word in a regulation.”
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the call originated, or (2) completion through an access code use by the consumer

with billing to an account previously established by the consumer with the carrier. »232

- The P-1II Premiseplatform linked the calling party at the prison to the local or l.ong-

distance provider. If the inmate attempted to dial out using a number that was-
prohibited, it was the platform that prevented that connection to the local or long-

- distance service from being provided. It was the-admitted gatekeeper for calls from
-the correctional facilities. - : e

We find that the P-1II platform performed the operator services at the correctional
facilities. ‘It validated the telephone numbers the inmates dialed, recorded thecall -
details, and provided automated announcements to the call recipients indicating that
they had received a call from a particular inmate. The call flow diagram that 'F -Netix
provided supports our analysis as does Mr. Wilson’s description of the collect call’s
path. An examination of the call path'i’ndicatesr that the P-III platform took the call

- and, after verifying that the call was va]id"and not prohibited, out pulsed it as a *1+’
"+ call. Based on this analysis, we find that the owner of the P-1II platform, having -
~connected the ‘0+> call to the local or long distance service prov1der and outpulsmg it
asa ‘1+’ call, is the OSP. R '

“Even With()ut exam’ini'n'g the schematics of an inmate-initiated collect call, the
“contracts themselves p'éint to the owner of the platform as an OSP. In construing a
‘written contract, the basic principles require that: 1) the intent of the parties ‘controls;

- 2) the court ascertains the intent from reading the contract ‘as-a whole; and 3) a coun

will not read an amblgmty into a contract that is otherwise clear and unambiguous.”’
Interpretation of an unambiguous contract is a question of law.?

22 See, WAC 480-120-021. T-Netix has drawn a confounding distinction between operator
services and operator functions in contending that it did not provide operator services.. However,
T-Netix fails to coherently distinguish between these two terms and has cited to no precedent for
the distinction in the first place. Therefore, whether T-Netix labels them operator services or
operator functions, an OSP is, by logic, a provider of operator services as defined under the
regulatxon

=3 Mayerv Pierce County Med. Bureau 80 Wash. App. 416, 420, 909 P.2d 1323 (1995) (cmng

to Felton V. Menan Starch Co 66 Wash 2d 792, 797 405 P.2d 585 (1 965))

24 1d. quoting Absher Constr Co. v. Kent School District No. 415, 77 Wash. App 137, 141 890
P.2d 1071 (1995). - , .
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The DOC contract provided that AT&T would provide the equipment and services as
required by the DOC’s request for proposal. For reasons unknown to the ‘
Commission, the DOC contract also mandates that the LECs will provide the operator
services at the prisons in question. That being said, it was AT&T, not the LECs, who

purchased the P-III Premise call control platform from T-Netix for use at each of the
correctional facilities. '

Amendment No. 2 to the DOC contract, executed in 1995, provided that AT&T .
would install and operate such call control features through its subcontractor, Tele-

. Matic Corporation. Tele-Matic was later acquired by T-Netix. Of partlcular

importance, the contract between AT&T and 'T-Netix, which was executed on June 4,
1997, provides that AT&T bought the platform from T-Netix and took title to it. .
T-Netix solely provided the technical and training services. AT&T has failed to-

“establish otherwise. In fact, the August 2000 letter from AT&T to T-Netix clearly

shows that AT&T had certain responsibility for the implementation of rate Quotes
using the platform for the Washington State correctional facilities. Therefore, AT&T
through the P-III platform, provided the connectlon between the call aggregator and
long- drstance or local service prov1ders '

In contrast to AT&T’s assertion that the LECs had retamed T-NCth to prov1de
operator services at the correctional facilities in question, the company has provrded
us with no evidence that this is the case. In fact, the -only contract we have clearly
demonstrates that it was AT&T who purchased title to the P-III platform

In .addltlon, the legislature and the Commission’siorder adopting the OSP rules
indicated that the OSP disclosure rules were created, at least in part, to protect the
consumer from accepting collect calls without being properly informed as to- who was
providing the service and at what charge. This 1s the reason that the regulations
required the OSP: to ensure that the call aggregator with whom it has contracted posts .
a notice of how the consumer may obtain rate 1nformat10n Specifically, the rates
over which the Commission expressed concern would have been AT&T’s for long-
distance service and the LECs’ for local service, not T-Netix’s. T-Netix did not
directly contract with the DOC. Addltlonally, the rule provided that the OSP must
disclose the 1dent1ty of the OSP providing the service to the consumer. Tt was
AT&T’s service that was carrying the call to the call recipient and it was AT&T’s
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name that was branded during the telephone call. AT&T presented no evidence that
T-Netix charged the Complainants for any of the calls they received or that T-Netix
provided Complalnants with telecommunications services that requ1red branding. To
have required T- Net1x to announce its own name as the OSP would have been
nonsensxcal and serve only to confuse the consumer. :

103 It should be emphasized that call connection is not the same as call completion:
There are many connections made throughout the journey that a telephone call takes. -
Call completion is just one of these. According to the rules, the crucial connection in -
establishing the OSP is the connection from the correctional facilities to the'
appropriate LEC service provider or to AT&T: The definition does not require that
the OSP complete the call from end-to-end or even pr0v1de the connectiorn betWeen
the callmg party and the call rec1p1ent ' '

104 . T-Netix has 1ncorrectly argued that, since our regulations mitror the federal statute235

and the FCC’s regulations,?*® and as the FCC did not include prisons per se in the
definition of call aggregators until 1998, that prisons are not a part-of our definition.
‘While the FCC did find that the federal law, the Telephone Operator Consumer:
Service Improvement Act (TOCSIA) did not intend: for the term “aggregator’to
include correctional facilities, T-Netix overlooks the fact that the federal statute and
RCW 0. 36 520 have several fundamental differences: ‘First, TOCSIA’s language

- defining an aggregator does not include any examples of these entities, whereas RCW
80 36.520 provides a list of aggregators including four enumerated examples as well

as the 1mp011ant caveat that these four are not exclusive.

105 Further, TOCSIA contains a much more specialized and limited deﬁmtlon of call
' aggregators than RCW 80. 36 520 or any of our regulations. TOCSIA prov1des that an
aggregator ‘ ‘in the ordinary course of its’ operatlons makes telephones available to the
public or to transient users of its premises, for interstate telephone calls using a - |
~provider of operator services.””” When the FCC determined that TOCSIA did not

35 Exhibit T-13, §30:- The federal statuté is the Telephone Operator Consumer Services-
Improvement Act of 1990 (TOCSIA) 47U.S.C. § 226. - :

26 4 See, 47 C F R. §§ 64. 703-708

23747USC§226(a)(2) | S fw |

N
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-apply to inmate-only phones at correctional facilities, it focused, in particular, on the

fact that inmates are not members of “the public” and are not “transient users of [the
facility’s] premises.”*** RCW 80.36.520 and the associated regulations do not
contain such narrowly tailored provisions.?

The cases cited by T-Netix to advance its theory that our regulation like does not
apply to correctional institutions, are inapposite. The decisions i in State v. Bobic and

State v. Williams support the proposition that a state statute that is “substantially

similar” to a federal statute carries the same construction as the federal law.
However, these cases can be distinguished from the instant case. The court in Bobic

noted that the Washington statute in contentlon “does not clearly indicate whether the

Legislature intended to punish a defendant multlple times for a single conspiracy. »240

- The Commission’s intent to include prisons within the definition of a call aggregator

is clear from our order adoptlng the OSP regulations in 1991, after the FCC’s rules ‘

- were adopted and its order issued. In that order, the Commlssmn stated that “[p]rlson

service waivers can be accomphshed on a case- by—case basis, so no express provxslon
is required.”®*' There is no question that the Commlssmn intended to include

- correctional facilities in the regulatory scheme.

In Williams, the Court of Appeals found that the sfatutory Vdéﬁ'nition of a ‘fsécuri:ty’.’ |
was substantially identical to the federal definition, and in fact, was “basically derived
from the federal act.”*#? First, the state statute at issue in Williams did not clearly

_identify whether patent and royalty interests were included within the definition of a

“security,” and thus the court found it necessary to interpret the statute using
legislative history.”*® The Commissions’ rule, on the other hand, clearly indicated

2% Exhibit T-24, at 2752, fn 30.

39 T Netix also poin.ts‘to a letter from the Commission Staff ‘which compares the FCC’s
regulations with our own. However, as the April 30, 1991, letter clearly points out, “this draft is
a staﬂ document.” Exhibit T- 23 at 1.

2% State v. Bobic, 140 Wash.2d 250, 263, 996 P.2d 610 (2000).

29! Exhibit A-5, at 107.

_?“2 State v. Williams, 17 Wash.App. 368, 371, 563 P.2d 1270 (1977).

- See, Williams, 17 Wash.App. atn 1.
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that a call aggregator means a “hotel, motel, hospital, prison, campus, pay telephone,
etc.””* In addition, the definition of a call aggregator is not “substantially identical”
to the FCC’srule. T-Netix admits that the FCC’s rules were implemented in 1991, at

which time our regulations already stated that OSPs provided services to prisons.**
~ While the Commission did adopt the OSP definition to ‘more' closely reflect the
 federal definition, T-Netix has provided no indication that the Commission’s call
- aggregator definition was intended to mirror the FCC’s. In fact, the Commission’s

1991 call aggregator deﬁnition‘proclaims that these entities “[make] telephories

“available for intrastate service to the public or to users of its premises, including, but
" not limited to, hotéls, motels, hospitals, campuses, and pay phones.”* In 1991, the

FCC’s rule provxded that an aggregator is “any person that, in the ordmary course of

its operat1ons makes telephiones available to the public or to transient users of its

prermses for interstate telephone calls using a provider of operator services.”?¥’

" ‘Whereas the federal rule does not set out specific examples of call aggregators the

‘Commrssmn 8 rule does

Each of the parties has raised arguments with questionable relevancy to the issues that
the Superior Court referred to this Commission. Complainants argue that AT&T
sought and was granted a‘waiver of the OSP rules and therefore must have been an

" OSP under the Commlss1on s rules AT&T asserts that T-Netix received a walver

from the FCC’s OSP rules and so T-Netix miust have been the OSP in question.

T-Netlx points out that the LECs requested and were given waivers so they must be
the OSPs." If the request for a wa1verwas enough to establish OSP liability at every
fac111ty that a’ company operated there would be at least three OSPs for each of the

calls at issue. Respondents and the LECs may or may not have believed that they

were the OSPs responsible for telephone calls placed from correctional facilities
around the state. The Commission’s orders waiving the OSP regulations do not

24 Exhibit A-5, at 112, (Emphasis added). WAC 480-120-141(3);'

2% See, Exhibit A-4, at 74, WAC 480-120-141 (1989).

2 Exhibit A-5, at 109, WAC 480-120-021 (1991) and (1999).

% 470USC. § 226(3)(2)-
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specify at which correctional facilities the companies were providing OSP services.
Further, at least one company, AT&T, has stated that it filed its request in an

‘abundance of caution, uncertain at that point whether or not it would be acting as the

OSP under the DOC contract. Even viewing the waivers in a light most favorable to
Complainants, they have not presented evidence to indicate that the waiver of AT&T,
or for that matter, those of the LECs or T- Netix at the federal level, demonstrates the
companies’ OSP status. Thus, the waivers establish only that the companies involved
were attempting to protect themselves in case they were the OSP. The wajvers alone
are not demonstrative proof that any of the partles were the OSP.

. AT&T also raised the 1rre1evant 1ssue of T Netlx S acqulsltron of Gateway, a

certificated OSP. AT&T argued that one of T-Netix’s witnesses, Nancy Lee, claimed

- that T-Netix was in direct competition with Gateway, an OSP, such that T-Netix must
~ also be an OSP. Th1s alone, does not demonstrate that T-Netix was an OSP under the

Commission’s rules. While Ms. Lee may have argued that Gateway and T- Netix
were competitors, Ms. Lee does not state that T-Netix provided operator services to
the four 1nst1tut10ns we are exammlng For that matter, T-Netix’s acquisition of -

- Gateway’s OSP certificate does not indicate, and none of the parties has alleged, that
. Gateway provided the operator services at the 1nst1tut10ns In question. L1kew1se

AT&T’s argument that Mr. Roth, a T-Netix employee admitted that T-Netix was the
OSP proves little except what one employee believes. Our OSP definition is clearly
controlling. law and does not rely on popular behef in cla351fy1ng the OSP.

T-Netix’s arguments against the reliance on Mr Wilson’s testimony and Mr. Roth’s

~-e-mail are procedurally 1nappropriate. Pursuant to WAC 480-07- -375(2), these

arguments should have been framed as mot1ons to strike i in-a separate p]eadmg apart

from its Opposmon As T-Netix’s arguments are procedurally deficient, they are
rejected. »

With regard to AT&T’s contention that Complamants are collaterally estopped from
 asserting its theory of liability based on RCW 80.36. 520, the Supreme Court of

Washington has noted that there are four elements to the doctrlne of collateral
estoppel .
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1) Identical issues;
2) A final Judgment on the merits;
- 3) The party against whom the plea is asserted must have been a party to or in
privity with a party to the prior adjudication; and ’
4) Application of the doctrine must not-work an 1n]ustlce on the party agalnst
whom the doctrme isto. be applied.

Complainants clearly state in their Opposition that:

The statute directing compliance with the rate disclosure rules
established by the Commission requires that those disclosures be made
“by any telecommunications company, operating as or contracting -

with an [OSP]. RCW 80.36.520. Here, to the extent that AT&T was
not the OSP itself, it clearly contracted with T-Netlx who 1t states was
the OSP.**®

In its 2000 d'eCision, the Superior Court determined- that the rate disélosure:statutes,
RCW 80.36.510, .520, .524, and .530, and the Commission’s rules do not create a
separate cause of action under the WCPAfor violations of the statutes 29 put another ,

way, the cla1m against Respondents must stem from the Commission’s rules 1ot from :

“a'statute, 1nc1ud1ng one that directs the Commlssron ‘not the felecommunications’

providers, to impose disclosure regulatlons upon those ‘contracting with” an 0Sp0
We find that the issue Complalnants raise in their Opposition is identical to'the issue -

‘previously decided by the Supen'or Court.

As'to the second prong of the collateral estoppel test there must have been a ﬁnal

251

Judgment on the ments of the 1ssue The Court of Appeals and the Supreme

% Exhibit C-1C, 32. (Emphasis in original).
*® Judd v. AT&T, 116 Wash.App. at 766.

# [d. and Exhibit C-1C, § 37. This is of particular importance to Complainants since our -
regulations do not provide for liability of those “contracting with” an OSP.-

3 »

! See, Judd, 116 Wash.App. at 763.

i e
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Court™ affirmed the trial court’s decision. Thus, the courts have already resolved the

' Compla’_inants._i;vere the party in both actions and there is no indication that applying

collateral estoppel against the Complainants will work an injustice since they have
alrelad,y: had at least three previous.opportunities to make the same argument. :AT&T

~ hasmetits bqrden of proof, and we find that the Complainants are col]atérally
. estopped from raising their argument regarding RCW 80.36.520.

In sumrflary, we find that the nonmd\?ing partieé have presented no genuvi’ne“issne of
material fact. Further, AT&T, having purchased the P-IIT Premise software platform

“from T-Netix on June 4, 1997, the platform which connected the long-distance and
local s_cl;yicg providers to the call aggregators and provided the operator services to
_ the fourr_COrrecrtio;nal_fac_ilities, was the OSP from June 4, 1997 on. We find that

T-Netix pr'ovifd_éd '-servi_ce,and trainihg for the .platfor'm;but did not hold ti.tl_ej t;) it. In
addition, we find that correctional facilities are included within the regulatory |
definition of call aggregators, and Compléinants are collaterally ‘estbpped from
felitigat_ing their argument that RCW 80.36.520 imposes liability upon an entity that

. contracts with an OSP. - |

B. Was AT&T ALEC FOR PURPOSES OF THE COMMISSION’S OSP
.‘DE'_FINITION,'A‘ND THUS EXEMPT FROM THE RATE DISCLOSUR'E'
- REQUIREMENT?

AT&T claims that it was a LEC from 1996 to the present and was therefore exempt
from the OSP disclosure regulations.?>® AT&T argues that the comments to the 1991
rule clearly state the Commission’s intention to focus on non-LECs. > According to
AT&T, it was certified a LEC by the Commission from January 1997 to the present. -
Thus, AT&T claims that it cannot be held liable for compliance'with the OSP
disclosure regulations during this time period.2 ’ B

" See, Judd v. AT&T, 152 Wash 2d at 204.

- ™ Exhibit A-1HC, §19.
P

™ Exhibit A-1HC, § 20, and Exhibit A-12, q12.
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Complainants acknowledge that the Commission’s rate disclosure rules exempted
LECs from the definition of an OSP from 1991 to 1:999, when the regulation was -
revised, and thus the rate quote requlrements 256 Yet, Complainants contend that
AT&T was not acting as a LEC during the brief period of time when LECs Were
exempt from providing inmates w1th rate disclosures.”’ AT&T’s own witness, Ms,
Gutierrez, admitted that the company did not pr0v1de LEC services at any time under
the DOC contract to any of the correctrona] facilities.”® As'such, Complainants : argue

that AT&T should not be allowed to now hlde behmd its LEC certlﬁcate to aV01d

' responsibility as an OSP 2

'Complalnants mamtam that AT&T refers to the LECs separate and apart from -

itself 2% In nerther its Response to T-Netlx s Amended Motion nor its Reply does
AT&T counter the Complamants allegatlon that it was not functioning as a LEC in

_ these circumstances and should not be permltted to clalm the LEC exemptlon under

the Comm1ssron S OSP deﬁnltlon

‘Decision. We find that the LEC exemption within the OSP definition doés notapply

to AT&T, a carrier who holds certification as both an mterexchange carr1e126 Yand a

- LEC** smce AT&T was not actmg asaLECin the matter before us. Furthermore,
| a]lowmg the: company o appropnate this exemptlon would produce an absurd result.

When it filed its Amended Motion, AT&T includéd as an exhibit the Commission’ s
order adoptlng revisions to WAC 480-120-021, which created the LEC exemption.”®

2% Exhibit C-1C, 1 4.

57 1d g 40.

2% 14 and Exhibit A-12, 12,

259 Td. |

2% See, Exhibit A-22HC, 1§ 4 and 36, and Exhibit A;45HC, 19 13,20, and 23.
1 See, AT&T’s Response to Bench Request No 2,atl.

262 Id at 2.

EN

e
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In that order, the Commission stated that the reason for the LEC exemption was that,
“[c]onéumers often expect that they are using their LEC when they use a pay phone;
requirements that apply to non-LEC companies to inform the consumer that [they are]
not the LEC is reasonable, 2% AT&T was not acting as a LEC in the correctional
facilities in question and the consumers:would, therefdre, have no reason to believe

that they were using AT&T’s services absent disclosure,

The Supreme Court has sfated on occasion that “statutes should receive a sensible
construction to effect the legislative intent and, if possible, to avoid unjust and absurd
consequences.”?®® Ifwe accepted AT&T’s argument, interéxchange{ canfiérs would be
able to escape regulation under the OSP definition ~simply because they possess LEC
certification, not because they were providing local services, This would circumvent
the disclosure requirement and produce an absurd kresult." For this reason, as well as »
the company’s failure to defend its argument in either its Response or Beply?,vje;ﬁnd

that AT&T does not qualify for the LEC exemption under WAC 480,-120—921 (1991).

C. DIb AT&T AND T-NETIX ESTABLISH A PRINCIPAL/AGENT o
RELATIONSHIP SUCH THAT AT&T WOULD BE LIABLE FOR ANY
VIOLATION OF COMMISSION 1AW THAT T-NETIX MAY HAVE

commrrrep? L s

AT&T is responsible for T-Netix’s fziilu@ to comply with:thegisclosure iégt’;lations.'

According to AT&T, T-Netix was, 'atﬁmost, an in ependent_contfactbr_ L:mder,the DOC
contractual scheme.?®® Ag AT&T points out, “a principal is only liable for the acts of

AT&T_ has asserted that;Complaihants» err,oneoujslly’ rely u'p()x_i'a‘gehcy la»fvbvnl to argue that

its agents, not its independent contractors.”?6’ AT&T notes that there are several

2 1d at 107,

25 State v, Vela, 100 Wash.2d 636, 641, 673 P.2d 185 (Iv983) (citing to Crown Zellerbach Corp.
v. Department of Labor &,Indu._s., 98 Wash.2d 102, 653 P.2d 626 (1982); Whitehead v. :
Department of Social & Health Servs., 92 Wash.Zd 265, 595 P.2d 926 (1 979).

*%® Exhibit A-45HC., § 24. | o

*7.1d. citing to Getzendaner v. United Pac. Ins, Co., 52 Wash.2d 61, 67, 322 P.2d 1089 (1958)

and Gaines v. Pierce County, 66 Wash.App. 715, 725, 834 P.2d 631 (1992). o
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 factors that Washington courts examine in determining whether an agency
* relationship exists, including: ‘

1) the extent of control the employer may exert over the details. of the work;

2) whether or not the one employed-is engaged in a distinct occupation or-
business; : - '

3) whether the work is usually done under the direction of the employer or by a
specialist; ' L

4) whether the employer supplies the tools and the p]ace of work for the
employee; and : : o

5) whether the parties believe they are ereating-an agency 1"%:1atiOﬁship.z‘68

124 ~ AT&T notes that T-Netix exerted control over its own work product,’ “working
e autonomously by any means, mode, or manner it found most suitable”?%’ AT&T
~ contends that T-Netix’s own witness, Mr. Rae, acknowledged that T- Netix decided
how frequently its own site administrators v131ted the correctional fac1ht1es and that .
he saw nothmg to mdlcate that AT&T had mput mto that dec131on : ‘ ‘ )

125 AT&T assetts that TéNetiX%’Oi:)erates its own bu'sirfessapa'rt fr’oiﬁ AT&T, that T-Netix
performs specialized functions that AT&T cannot provide, that T-Netix controlled its
proprietary platform, and that both believed that their business dealings were among

" two, independent contractors.””! For this last assertlon AT&T relies on the 1991
' bcontract between the two where T- Netlx admltted that it was servmg as an '
mdependent contractor B

268 14, 4 25, quoting Kroshus v. Koury, 30 Wash.App. 258, 263-4, 633 P.2d 909 (1981) (citing
'RESTATEMENT (SECOND) OF AGENCY § 220(2) (1958))-

gy q27.
2 Id. citing to Exhibit A-48HC, 131:4-133:18.
I, 129.

72 14_citing to Exhibit A-43, § 14.5.
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AT&T also contends that consideration of Complainants’ vicaric')ps_.,liability theory
exceeds the scope of the Superior Court’s referral.>” The Commission was not

directed to determine whether AT&T could be held liable for T-Netix’s failure 'tQ -
provide rate quotes to consumers 27 Further, AT&T notes that the Commission has
already concluded that its authority in this matter.is constrained and “does not invoke

' the independent jurisdiction of the agéncy.”275 According to AT&T, the principal

behind the doctrine of primary jurisdiction is that the administrative agency is better
able to address certain technical questions which touch upon the agency’s expertise.?’
As AT&T notes;: Complainants’ theory of vicarious liability does not involve the

Commission’s technical expertise and is a legal question that the Superior Court is

capable of addressing.?”

Complainants assert that AT&T is still responsible for providing rate disclosures
despite having contracted away the responsibility to T-Netix 2’8 Pursuant to .
Amendment No. 2 to the DOC contract, it was AT&T’s responsibility to install and
operate the call control teatures through its subcontractor, Tele-Matic, which« later
became T-Netix.?” AT&T, according to Complainants, is liable if its:subcontractor
fails to comply with 'theilaw.—zgo Complainants argue that AT&T contractually agreed

g3

A

75 Id. 732, quoting Complainants’ assertion which the Commission agreed with in Judd v.
AT&T, et. al., Order No. 5, Order Denying T-Netix’s Motion for Summary Determination and to
Stay Discovery, 129 (July 18, 2005). - .. , - —

776 1d. 9 33, citing to Tenore v. AT&T Wireless Servs., 136 Wash.2d at 345.
- - v , v
"8 Exhibit C-1C, 9 20.

7 1d. 9 10, citing to Exhibit A-8, Amendment No. 2.
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to provide telephone services that were in compliance with the law:?®! Complainants

 state that “[t]raditional agency law holds that a prmmpal is not relieved of its.

obligations by hiring an agent to pelform in its stead.”*** Then, in a perplexing move,

** Complainants assert that there is no neéd to apply agency law in-establishing AT&T’s
responsiblhty to ensure that its subcontractor performed its obllgatlon

283

Decision. 'We find that AT&T is correct. The question of whether an agency
relatlonshlp existed is outside the scope of the questions referred to us by the Court.
There is no specialized expertise necessary for making a determination of the

“existence of such a telationship. As a result, we decline to'make a determination on

this issue.

Iv. - CONCLUSIO_NS:

- Based on the foregoing, we find that.the P-III Premise platfoﬂnpmvided;the '

connection between long-distance and local services and the Correctional facilities.
As the owner of this platform; AT&T provided the connection and was, therefore, the e )

~ OSP for the correctional facilities:. AT&T did not act as a LEC: at any.of the; facilities NS

at issue in this case and does not qualify for the LEC exemption to the OSP regulatory
definition. We still have yet to hear evidence on whether AT&T, as the OSP, -violated

- our disclosure regulations. - Following the review period for this initial order, we will
_issue a prehearlng conference notice to discuss the procedural schedule for that phase

of the referral.

T-Netix, hai/ing sold the platform to AT&T and solely prO\{iding technical services

and training for the platform; is not the OSP. Thus, w_e will not address whether T-
Netix violated any of our OSP regulations at this time

! Exhibit C-1C, § 33.

B A
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)

3)

4

®)

(6)

()
®

FINDINGS OF FACT

In 1992, AT&T Communications of the Pacific Northwest, Inc., entered into a
contract with the State of Washington Department of Corrections'_to provide
telecommunication services and equipment for various inmate correctional
institutions and work release facilities.

Due to the unique challenges involved in providing inmate
telecommunications services, the original contract was amended in 1995 to
require AT&T to arrange for the installation of call contro] features for-
intralLATA, interLATA, and international calls through its subcbntraétor,' '
Tele-Matic Corporation. ’ '

- In 1995, the Commission recognized the acquisition of Tele-Matic
Corporation by T-Netix, Inc.

| In 1997, T-Netix and AT&T contfactually agreed that AT&T Would purchaSe

title to the P-III Premise software platform from T-Netix and that T-Netix
would solely provide support and training for thevplatfolm./ | '

The platform provided call qontfoi "serv'ice_s: in:;':'ludi'ng:' screening the dialed

~number against a list of prdhibited, telephbné numbers;_ if the number is not

prohibitéd, séizing a dedicated outbound trunk and outpulsihg the destination -
number as a 1+ call; and if the recipient accepted the call, the platform would

-.complete the audio path.

-AT&T was not acting as a local exchange company for ahy of the calls placed

at the four correctional facilities.

AT&T possessed the ability to direct T-Netix to rhodify the P-1II platfonn.

The parties have not provided sufficient evidence to support a decision as to
whether AT&T violated the Commission’s rules governing operator service

- providers.
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" material fact and that the moving party is entitled to judgment as a matter Qf

@

3)

@

© |

Rt
o )
", s

CONCLUSIONS OF LAW
Summary judgment is properly entered if there is no genui‘ne'issue as to any
law. WAC 480-07-380(2). CR 56(c).

In resolving a motion for summary judgment, a court must consider all the
facts submitted by the parties and make all reasonable inferences from the

" facts in the light most favorable to the nonmoving party. Activate, Inc., v.
| State, Dept. ofRevenue 150 Wash.App. 807, 812, 209 P.3d 524, 527 (2009)
(cztzng Vallandigham v. Clover Park Sch. Dist. No. 400 154 Wash.2d 16, 26,

109 P.3d 805 (2005)

With regard to AT&T’s and T-Netix’s Motions for Summary Det'erl'nina’tion,
none of the nonmoving parties raised questions of material fact as to the role

of Respondents in connectmg the calls in questlon from the correctlonal

1nst1tut10ns

/ B
W, =
" RS
R

Connection, based on an examination of the call schematics and the plain

7 meaning of the regulat1on occurs after the P-1II Premise platform verifies that
 the call is valid and not pI'Ohlb]ted and when the platform passes the ‘0+’ call '
' kto the local or long-dlstance service prov1der by outpulsmg itasa ‘1+’ call

* The P-III Premise platform provided the connection between the intrastate or

interstate long-distance or local services and the correctional faeilities. WAC
480-1 20-021(1 991) and (1999).

AT&T, as the owner of the platform, was the operator service provider from

__June 4, 1997, the date of the execution of the General Agreement for the
Procurement of Eqmpment Software, Services, and Supplies Between T-

- Netix, Inc. and AT&T Corp.

‘i

(®)

T-Netix was not the OSP for the correctional institutions in»’vo'lve"d in this case:

AT&T does not qualify for the LEC exemption under WAC .480-120-02 1.
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147 (9)  Call aggregators, as defined by WAC 480-120-021, include correctional
facilities.

148  (10) - The Commission should schedule:a prehearing conference to address the

| procedural steps to address the second question posed by the Superior Court.
 ORDER

THE COMMISSION ORDERS: .

149 . (1) AT“&T'Comrnunications of thePacific Northwest, Inc.’s Amended Motion for

' -+ 'Summary-Determination, which requests that the Commission find that AT&T
- ‘was not.an operator service provider, is denied in part.

150 (2 T—Netlx Inc.’s Motlon and Amended Motion for Summary Determmatlon are -

_Dated at Olympla Washlngton and effectlve Apn] 21, 2010.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSIC)N

MARGUERITE E FRIEDLANDER
Administrative Law Judge
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NOTICE TO THE PARTIES B . | . | -

This is an Initial Order. The action proposed in this Imtlal Order is not yet
effective. If you dlsagree with this Initial Order and want the Commission to

- consider your comments, you must take specific action within the time limits

outlined below. If you agree with this Initial Order, and you would like the

- Order to become final before the time limits expire, you may send a letter to the
~ Commission, waiving your rlght to petltlon for admmlstratlve review.

WAC 480-07-825(2) provides that any party to this proceeding has twenty (20)
days after the entry of this Initial Order to file a Petition for Administrative

- Review. What must be included in any Petition and other requirements for a
- Petition are stated in WAC 480-07-825(3). WAC 480-07-825(4) states that any
. party may file an Answeér to a Petition for review within (10) days after service of

the Petltlon

WAC 480 07-830 provndes that before entry of a Final Order any party may file
~a Petition to Reopen a contested proceeding to permit receipt of evidence

=
TR,
{
b
Ck F
% 4

- time of hearing, or for other good . and sufficient cause No Answer to a. Petltlon

to Reopen will be accepted for filing absent express notice by the Commission °
calling for such answer. : ’

| RCW 80.01. 060(3) provides | that an initial order will become final without
, ,further Commission action if no party seeks admmlstratlve review of the initial

order and 1f the Commlssmn falls to exercise admmlstratlve review on its own

motlon.

One cepy of aﬁy Petition or Answer filed must be served on each party .of record
with proof of service as required by WAC 480-07-150(8) and (9). An Original '
and nine (9) copies of any Petition or Answer must be filed by mail delivery to:

Attn: David W. Danner, Executive Director and Seci‘etary

Washington Utilities apd Transportation Commission

P.O. Box 47250 T | o .
Olympia, Washington 98504-7250 : - " )
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SERVICE DATE
OCT 06 2010

0CT 0 8 2010
STATE OF WASHIN

- WASHINGTON UTILITIES AND_'TMNﬁ%%WXN%E!L\'NﬁSSION

T T 1300 S: Evergreen Park Dr-S:W.; P.O: Box-47250 © Olympia; Washington 98504-7250~ e e _

(360).664-1160 = TTY (360) 586-8203 :
October 6, 2010

: NOTICE OF REOPENING THE RECORD AND BENCH REQUESTS
(Responses to Bench Requests due by Wednesday, October 20, 2010;
Responses to Bench Request Responses due by Wednesday, October 27, 2010)

RE: Sandy Judd and Tara Herivel, Complainants, v. AT&T Communications of the
- " Pacific Northwest, Inc., and T -Netix, Inc., Docket UT-042022

‘The Washington Utilities and Transportation Commission (Commission) on its own
motion pursuant to WAC 480-07-830, reopens the record for the limited purpose of
obtaining specific additional information necessary to make a determination on review of

" the E%ttal Order in this proceeding in the form of the following bench requests:

'BENCH REQUEST NO. 7(to all parties):

Please identify each type of charge for, associated with, arising from, or otherwise related
to the collect calls at issue in this procetding that AT&T, T-Netix, or any other company
billed, or had billed on its behalf, to end user customers who accepted those collect calls. -

For each such charge, please provide the following information:

a. The company that billed or was identified as billing the charge on the

customer bill; : -

b. The name of the charge as reflected on the customer bill;

. A description of when and how that charge applied; S o

d. The sections or pages of the tariff, price list, contract, or other publicly
available governing document (collectively “Tariff’) in which the rates, terms,
and conditions associated with the charge were set forth; and

€. A description of the costs the charge was designed to recover.

Please provide a copy of a sample bill sent to an end user customer that includes these

charges and a copy of the Tariff sections or pages identified in response to subpart d
above. ’ ‘
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BENCH REQUEST NO. 8 (t6 AT&T and T-Nétix): =

- Did AT&T’s or T-Netix’s Washington price list for local exchange services that was on
file with the Commission during the time period at issue in this proceeding include rates,
~ terms, and conditions for any of the charges identified in response to Bench Request No.
7?7 If so, please identify the applicable price list prov1s1ons and provide a copy of the
relevant pages from that pnce list. f :

: BENCH REOUEST NO.9 (t,o?AéT&T and T-Nefix); .

Please provide the prices, rates, charges or other compensation that AT&T paid T-Netix

. for the equipment and/or services that T-Netix provided under the contract(s) between the
companies that are part of the record in this docket. Please describe the nature (e.g.,
recurring and/or nonrecurring, flat fee, commission or percentage of sales or revenues,
etc.) and form(s) that compensation took (e.g., lump sum payment, mstallment payments,
per transaction fees, etc.). : :

BENCH REQUEST NO. 10 (to AT&T):

Please descnbe how AT&T recovered the amounts 1t pald to T-Netlx 1dent1ﬁed in. ‘f"t : 4’4

response to Bench Request No. 9 from end user customers, in particular those customers

who accepted the collect calls at issue in this proceeding, If AT&T did not recover these :

" amounts from end user customers please explain how and from whom AT&T recovered ’_ _

those costs.
%

Please respond to these Bench Requests no later than Wednesday, October 20 2010

with an original and five (5) copies., Pursuant to WAC 480-07-830, parties may respond ]

to any other party’s responses to these Bench Requests no later than Wednesday,
October 27, 2010. S _ . , v

- Ifyou have any questions concemmg these requests, please contact Gregory J Kopta,
Director, Administrative Law D1v1510n at 360-664-1355, or via e-ma11 at
ngta@utc wa.gov.

_ Smcerely,
GREGORYJKOPTA ..
‘Director, Administrative Law DlVlSlOl’l o
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STATE OF WASHINGTON
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

1300 S. Evergreen Park Dr. S.W., P.O. Box 47250 » Olympia, Washington 98504-7250
(360) 664-1160 » TTY (360) 586-8203

November 30, 2010

NOTICE OF BENCH REQUESTS -
(Responses due by Wednesday, December 8, 2010;
Replies to Other Responses due by Wednesday, December 15, 2010)

RE: Sandy Judd and Tara Herivel, Complainants v. AT&T Communications of the
Paciﬁc Northwest, Inc., and T-Netix; Inc Docket'UT-042022

The Washmgton Utilities and Transportatlon Commission (Comm1ssmn) issues the
followmg bench requests:

BENCH REOUEST NO. 11 (to AT&T):

Sect1ons 1 and 24 of the Agreement between the Washmgton Department of Correctlons’
(DOC) and AT&T dated March 16, 1992, and included in the record in this docket state
that the Agreement incorporates by reference the DOC’s Request for Proposal No.
CRFP2562, dated September 4, 1991 (RFP), and the combined proposals from AT&T
and other carriers submitted in response to the RFP on November 12, 1991. Please '
provide COplCS of the documents incorporated by reference into the Agreement

BENCH REOUEST NO. 12 (to AT&T): .

- Section 4 in Attachment B to Amendment No. 2 to the Agreement between the
Washington Department of Corrections and AT&T dated June 16, 1995, and included in -
the record in this docket provides, “In the event AT&T is unable to provide [Inmate
Calling Service (ICS)] as of the effective date of this Agreement, as defined in Section 3
of the Agreement, then AT&T will provide its standard live operator services to connect
the inmate’s call to the called party until it is able to provide ICS.” Did AT&T provide -
its standard live operator services to connect an inmate’s collect call to the called party -
from any of the correctional institutions covered by the Agreement between June 20,

1996, and December 31, 2000? If so, please describe those services and identify the time
period during which AT&T provided the services, the types of intrastate calls (local,
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intralLATA, or interLATA) for which AT&T prov1ded the services, and the locatlon from }
which the calls originated.

BENCH REQUEST NO. 13 (to AT&T):

Did AT&T bill, or have a third party bill on AT&T’s behalf, any consumer (as that term
was defined and used in WAC 480-120- 021" and WAC 480-120-141) for any intrastate
operator services or operator-assisted calls placed from the four correctional institutions

at issue in this proceeding between June 20, 1996 and December.3 1,,2000? If so, please
identify the service(s) billed and provide a copy of the tariff or price list provisions in
effect at that time that established the rates, terms, and conditions for the billed service(s). f

' BENCH REOUEST NO. 14 (to T-Netlx)

'Did T-Netix bill, or have a thlrd party blll on T-Netlx s behalf any consumer (as that
term was defined and.used in WAC 480-120-021 and WAC 480-120-141)-for any -
intrastate operator services or operator-assisted calls placed from the four correctlonal ,
institutions at issue in this proceeding between June 20, 1996 and December 31, 20007 If '
s0, please identify the service(s) billed and provide a copy of the tariff or price list, s .
provisions in effect at that time that established the rates, terms, and conditions for the { }
billed serv1ce(s) : ‘ e

BENCH REOUEST NO 15 (to AT&T and T-Net lx[

Do AT&T or T-Netlx have any record of bllhng Ms Herlvel or. havmg a: th1rd party b111
Ms. Herivel on its behalf; for operator services. or an- operator-assisted call in connectlon;_
with any collect call placed from the Airway Heights correctional institution near
Spokane and received by Ms. Herivel at her home in Seattle between August:26; 1997;

- and January 1, 1999? If so, please provide a copy of the blll(s) If a copy of the bill is
unavailable, please identify the service(s) for which Ms. Herivel was billed, the. amounts
bllled, and the date(s) on which the billed serv1ce(s) was (or were) prov1ded

Please respond to these Bench Requests no later than Wednesday, December 8 2010
with an original and five (5) copies. Pursuant to WAC 480-07-830, parties may: respond

to any other party’s responses to these Bench Requests no later than Wednesday, Pl
December 15, 2010.. : R e

% 4
M’
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- Ifyou have any questions concémirig these requests, please contact Gregory J. Kopta,
Director, Administrative Law Division, at 360-664-1 355, or via e-mail at
gkopta@utc.wa.gov. - ’

Sincerely, |

P

GREGORY J. KOPTA
Director, Administrative Law Division _

cc: all parties -
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[Service date: December 8, 2010}

BEFORE THE
WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

~ SANDY JUDD and TARA HERIVEL,
‘ _ : Docket No. UT — 042022
- Complainants, - :
T-NETIX, INC’S RESPONSE TO
V. BENCH REQUESTS NO. 14 AND 15

AT&T C,OMMUNICATIONS OF THE
PACIFIC NORTHWEST, INC., and T-
NETIX, INC,, '

| Respondents.

ReSpondent T-Netix, Inc. (“T-Netix”), throngh counsel, submits this Response to Bench
Reqﬁests No: 14 and 15. Nothing in these responses is confidential.

BENCH REQUEST NO. 14:

Did TQNetix» bill, or have a third party bill on T-Netix’s behalf, any consumer (as that
term was de_ﬁned‘ and used in WAC 480-120-021 and WAC 480—120—1741) for any intrastate
operator services or op¢rator-assisted calls placed from the four correcir:ionalr institutions at issue |
in this proceeding between June 20, 1_996 and December 31, 2000? Ifsé, please identify the
service(s) billed aﬂd provide a copy of the tariff or price list provisions in effect at that time that |

established the rates, terms, and conditions for the billed service(s).

'1-T-NETIX, INC’S RESPONSE TO BENCH REQBESTS NO. 14 AND 15~ ATEWMgur =
¢ e ARSI - ) 601 UnNION STREET, SUITE 1501

S Te LT SEATTLE, WA 98101-3981
A , ' , , (206) 6234711



RESPONSE TO BENCH REQUEST NO. 14:

T-Netix did not bill, nor did T-Netix have a thirdrpart'y bill on its behalf, any consumef
(as that term was defined and ﬁsed in WAC 480-120-021 and WAC 480-120-141) for any
intrastate operator services or operator-assistéd calls placed from the four correctional institutions
‘at issue in this proceeding betwéen June 20, 1996 and December 31, 2000. As T-Netix stated on
October 6, 2010, in response to Bench Request No. 7, it was not the telephone company who

caiﬁéd the calls at issue in this proceeding, nor did it brand, rate, or bill the calls.

BENCH REQUEST NO. 15:

Do AT&T or_T-Netix have any record of billing Ms’. Herive}, or having a third party bill
Ms. Hérivcl on its behalf, for opérator services or an operator-assisted cali in connection with any
collect call placed from the Airway Heights correctional institution near Spbkane and received by
Ms. Herivel at her home in Seattle between August 26,1997, and J anuary 1, 199§? 1If so, please
provide a copy thhe bill(s). If a copy of the bill is unavailable, please idehtify the service(s) for
§vhich Ms. Herivel was billed, the amounts billéd, and the date(s) Qn which the billed service(s)

was (or were) provided.

- RESPONSE TO BENCH REQUEST NO. 15:
T-Netix has researched all call records in its possession and has not found any record of
billing Ms. Herivel; or having a third party bill Ms. Herivel on its behalf, for opefator services or

" an operator-assisted call in connection with any collect call placéd from the Airway Heights
< : : . o

correctional institution near Spokane and received by Ms. Herivel at her home in Seattle between

August 26, 1997, and January 1, 1999. T-Netix researched all three télephone numbers that Ms.

2 - T-NETIX, INC’S RESPONSE TO BENCH REQUESTS NO. 14 AND 15 ATE’;AWYNNE_UP |
S ' 601 UNION STREET, SUrTe 1501
SEATTLE, WA 98101-3981
(206) 623-4711



iz o
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Herivel identiﬁe(i twice in responSe to discovery: (206) 652-9415; (360) 714-8119; and (360)
738-8903.

T-Netix s not in possession of information regarding AT&T that wouid enable it to
answer this Bench Request on AT&T’s behalf.

DATED this 8th day of December, 2010.

ATER WYNNE LLP

601 Union Street, Suite 1501
Seattle, WA 98101-3981
(206) 623-4711
(206) 467-8406 (fax)

Stephanie A. Joyce (admitted pro hac vice)
ARENTFOX LLP
1050 Connecticut Avenue, NW
~ Washington, DC 20036
(202) 857-6081
(202) 857- 6395 (fax)

3T NETIX, INC’S RESPONSE TO BENCH R%éthSTs NO. 14 AND 15 - ATERWNNmP

M Lo 7 _601UN10NSTREEI‘ Surre 1501
S . R , SEATTLE, WA 98101-3981
Lo ) , (206) 623-4711



CERTIFICATE OF SERVICE

I hereby certify that I have this 8th day of December, 2010, served via e-filing a true and
correct copy of the foregoing, with the WUTC Records Center. The original, along with the
correct number of copies (5), of the foregoing document will be delivered to the WUTC, via the
method(s) noted below, properly addressed as follows:

David Danner Hand Delivered
Washington Utilities and Transportation U.S. Mail (first-class, postage prepaid)
Commission — o _
Overmight Mail (UPS
1300 S Evergreen Park Dnve SwW - Face: glh o 5(3[:’1 350
Olympia, WA 98504—7250 ___ bacsimile (360) 586-

x  Email (records@wutc.wa.gov)

I hereby certify that I have this 8th day of December 2010, served a true and correct copy |

of the foregoing document upon parties of record, via the method(s) noted below, properly
addressed as follows:

On Behalf Of AT&T Communications :
Letty S.D. Friesen : Hand Delivered

AT&T Communications } ’ U.S. Mail (first-class, postage prepaid)
Law Department X Ovemight Mail (UPS)

P Suite B 1201 ' ' Facsimile ,

N7 2535 East 40th Avenue : _x_ Email (Isfriesen@att.com)

Denver CO 80205

Conﬁdentialit)z Status: Highly Conﬁdential

On Behalf Of AT& T Commumcatlons o
Charles H.R. Peters - _ Hand Delivered

Schiff Hardin LLP - U.S. Mail (first-class, postage prepaid)
233 South Wacker Drive "~ _X Overnight Mail (UPS)

6600 Sears Tower . __ Facsimile (312) 258-5600

Chlcago IL 60606 X _ Email (cpeters@schiffhardin.com)

" Confidentiality Status: nghly Confi dentzal

On Behalf Of AT&T Communications: ‘
- David C. Scott Hand Delivered

Schiff Hardin LLP U.S. Mail (first-class, postage prepaid)
233 South Wacker Drive ‘ X Overnight Mail (UPS)
6600 Sears Tower Facsimile (312) 258-5600

Chicago IL 60606 X Email (dscot_t@schiffhar_djn.com) _
B Confidentiality Status Highly Confidential S
2 4- T»NETIX INC’S RESPONSE TO BENCH REQUESTS NO 14 AND157. AFIERWYﬁNE LIB-. - o

- L ;_. - , 601 UNIONSTREET SurTE 1501
. LT S - . - SEATTLE, WA 98101-3981
A S (206) 623-4711



On Behalf Of AT&T Communications:
Tiffany Redding
Schiff Hardin LLP
233 South Wacker Drive
6600 Sears Tower
Chicago IL 60606

Confidentiality Status: Highly Confidential

On Behalf Of Complainants :
Chris R. Youtz
Sirianni Youtz Meier & Spoonemore
Suite 1100
719 Second Avenue
Seattle WA 98104

Confidentiality Status: Highly Conﬁdential

On Behalf Of Complainants :
- Richard E. Spoonemore ,
Stirianni 'Youtz Meier & Spoonemore
Suite 1100 '
719 Second Avenue
Seattle WA 98104

Confidentiality Status: nghly Conf dential

Courtesy copy to:

Marguerlte Friedlander .
Washington Utilities and Transportatlon
Commission - _

1300 S Evergreen Park Drive SW

PO Box 47250 ;

Olympia WA 98504-7250

-2 0anpuedss

_____ Hand Dehvered
_ U.S. Mail (first-class; postage prepald)

Overnight Mail (UPS)
Facsimile (312) 258-5600
X Email (dscott@schiffhardin.com)

___ Hand Delivered

__ U.S. Mail (first-class, postage prepaid) -
_X__ Overnight Mail (UPS) ‘
_____Facsimile (206) 223-0246

_X_ Email (cyoutz@sylaw.com)

___ Hand Delivered

___ U.S. Mail (first-class, postage prepaid)
_X _ Overnight Mail (UPS)

__ Facsimile (206) 223-0246

_X __ Email (rspoonemore@sylaw.com)

____ Hand Delivered _
__ U.S. Mail (first-class, postage prepaid)
_— - Overnight Mail (UPS)

___ Facsimile (360) 586-8203

- Email (Word version)
(mrussell@utc.wa.gov,

X -mfriedla@utc.wa.gov

5 - T-NETIX, INC'S RESPONSE TO BENCH REQUESTS NO. 14 AND 15~ ATERWYNNELLP -

LAWYERS
601 UnNION STREET, SUITE 1501
SEATTLE, WA 98101-3981
(206) 623-4711






CERTIFICATE OF SERVICE

Pursuant to WAC 480-07-150, I hereby certify that I have this day, December 8, 2010,
served this document upon all parties of record by e-mail and Federal Express overnight delivery
at the e-mail addresses and mailing addresses listed below:

Stephanie A. Joyce ' Arthur A. Butler

Arent Fox LLP R Ater Wynne LLP

1050 Connecticut Avenue, NW 601 Union Street, Suite 1501
Washington, DC 20036 Seattle, WA 98101-2341
Jjoyce.stephanie@arentfox.com aab@aterwynne.com

Chris R. Youtz
Richard E. Spoonemore
Sirianni Youtz Meier & Spoonemore
719 Second Avenue, Suite 1100
Seattle, WA 98104 '

. cyoutz@sylaw.com
rspoonemore@sylaw.com

Pur_suaht to WAC 480-07-145, 1 further certify that 1 have this day, December 8, 2010,
filed MS Word and PDF versions of this document by e-mail, and six copies of this document by
Federal Express, with the WUTC at the e-mail address and mailing address listed below:

Mr. David W. Danner
~Secretary and Executive Director
Washington Utilities and Transportation Commission
1300 S. Evergreen Park Drive SW
PO Box 47250
Olympia, WA 98504-7250
records@utc.wa.gov

~Pursuant to the Prehearing Cbnference Order 08 and Bench Request Nos. 5 & 6, I further
certify that I have this day, December 8, 2010, provided- a courtesy copy of this document, in MS
Word, to ALJ Friedlander by e-mail at the following e-mail address: mfriedla@utc.wa.gov.

Dated: December 8, 2010 /s/ Charles H.R. Peters
Charles H.R. Peters




BENCH REQUEST NO. 15 (to AT&T and T-Netix):

Does AT&T or T-Netix have any record of billing Ms. Herivel, or having a third party bill Ms.
Herivel on its behalf, for operator services or an operator-assisted call in connection with any
collect call placed from the Airway Heights correctional institution near Spokane and received
by Ms. Herivel at her home in Seattle between August 26, 1997, and January 1, 1999? If so,
please provide a copy of the bill(s). If a copy of the bill is unavailable, please identify the
service(s) for which Ms. Herivel was billed, the amounts billed, and the date(s) on which the

billed service(s) was (or were) provided.

AT&T’S RESPONSE TO BENCH REQUEST NO. 15:

-~ AT&T has conducted a reasonable search of its records and has not located any record of

billing Ms. Herivel for an operator-assisted call from Airway Heights correctional institution

between August 26, 1997 and January 1, 1999.

Dated: December 8, 2010

Letty S.D. Friesen
AT&T Services, Inc.
2535 E. 40th Avenue
Ste. B1201

Denver, CO 80205
(303) 299-5708
(303) 298-6301 (fax)
1£2562@att.com

Cynthia Manheim
AT&T Services, Inc.
PO Box 97061 '
Redmond, WA 98073
(425) 580-8112

(425) 580-6245 (fax) -

cindy.manheim@att.com

SUBMITTED BY:

AT&T COMMUNICATIONS OF
THE PACIFIC NORTHWEST, INC.

By: /s/ Charles H.R. Peters
Charles H.R. Peters
David C. Scott
Douglas G. Snodgrass
SCHIFF HARDIN; LLP
233 S. Wacker Dr.
Chicago, IL 60606
(312) 258-5500
(312) 258-5600 (fax)
cpeters@schiffhardin.com
dscott@schifthardin.com
dsnodgrass@schifthardin.com




AT&T’S RESPONSE TO BENCH REQUEST NO. 13:

To the extent that Bench Request No. 13, by seeking information regarding billing,
deviates from the Commission’s own regulation at issue, WAC § 480—120—02], which expressly
defines an Operator Service Provider (“OSP”) as the entity “providing a connection to intrastate
or interstate long-distance or to local services from locations of call aggregators,” AT&T
respectfully objects to this Ben‘ch Request. Consistent with the fact that billing information is
not relevant to the question at issue — namely, determining which entity provided the
“connection” for the prison collect calls received by the Complainants at issue in this proceeding
— the information now sought in this Bench Request was not developed or argued by the parties,
or considered by the ALJ, prior to the Commission’s Bench Request. As a result, raising these
billing issues now, on this incomplete record, and straying from the express language of the
Commission’s own regulation at issue, raises concerns about due process, fundamental fairness,
inadequate notice, and the lack of an opportunity to be fully heard. Moreover, to the extent this
Bench Request seeks information received by persons other than the Complainants, the Requesf
»raiseé concerns with respect to the Commission’s lifnited jurisdiction in this proceeding.

| Subject to its obje(;tions, AT&T states that, with respect to operator-assisted collect calls
placed from the four correctional institutions at issue in this proceeding, for the period between
June 20, 1996 and Decembér 31, 2000, AT&T provided operator-assisted (“0+”) interLATA,
. intrastate service. AT&T expressly denies that it prpvided the requisite “connection,” under the
- Commission’s reguiation at issue in this proceedirig, “to intrastate or interstate long-distance or
to local ”services.” AT&T is in the process of searching for and retrieving the appropriate
tariff(s) to respond to this Bench Request, but requifes additional time to do so. Accordingly,
AT&T respectfully reqilests an additional seven (7) days to locate and retrieve the appropriate

tariff(s) and to provide the additional information requested regarding tariffs.



“[c]onnection, based on an examination of the call schematics and the plain meaning of the
regulation, occurs after the P-1II Premise platform verifies that the call is valid and not
prohibited, and when the platform passes the ‘0+ call to the local or long-distance service
providef by oufpu]sing itasa 1+ call.” Id at q 142, VConclusion of Law No. 4. That particular
conclusion has not been challenged by any party. Moreover, the ALJ concluded that “[t}he P-111
Premise platform provided the connection between the intrastate or interstafe long-distance or '
local services and thc correctional facilities,” citing WAC 480-120-021 (1991 rand 1999). Id atq
143, Conclusion of Law No.b5. That particular conclusion also has not been challenged bif ahy
party.

AT&T objects to this Bench Request to the extent that it covers correctional institutions
other than the four at issue in this proceeding on all available grounds, including but not limited
to overbreadth, irrelevance, lack of standing, improper jurisdiction, lack of due process, and
other constitutional and legal issues. Without waiving its objections, AT&T states that, to the
best of its knowledge, information and belief, it did not provide its standard live operator
éervices to connect an inmate’s collect call to the called party from any of the correctional

institutions covered by the Agreement between June 20, 1996, and December 31, 2000.

BENCH REQUEST NO. 13 (to AT&T):

Did AT&T bill, or have a third party bill on AT&T’s behalf, any consumer (as that term was
defined and used in WAC 480-120-021 and WAC 480-120-141) for any intrastate operator
services or operator-assisted calls placed from the four correctional institutions at issue in this
proceeding between June 20, 1996 and December 31, 2000? If so, please identify the service(s)
billed and provide a copy of the tariff or price list provisions in effect at that time that established
the rates, terms, and conditions for the billed service(s).



BENCH REQUEST NO. 12 (to AT&T):

Section 4 in Attachment B to Amendment No. 2 to the Agreement between the Washington
Department of Corrections and AT&T dated June 16, 1995, and included in the record in this
docket provides, “In the event AT&T is unable to provide [Inmate Calling Service (ICS)] as of
the effective date of this Agreement, as defined in Section 3 of the Agreement, then AT&T will
provide its standard live operator services to connect the inmate’s call to the called party until it
is able to provide ICS.” Did AT&T provide its standard live operator services to connect an
inmate’s collect call to the called party from any of the correctional institutions covered by the
Agreement between June 20, 1996, and December 31, 2000? If so, please describe those
services and identify the time period during which AT&T provided the services, the types of

intrastate calls (local, intraLATA, or interLATA) for which AT&T provided the services, and the
location from which the calls originated.

AT&T’S RESPONSE TO BENCH REQUEST NO. 12:

It is undisputed in this proceeding that T-Netix’s P-III Premise platform was installed and
utilized at the four prisons at issue prior to June 20, 1996 through later than December 31, 2000.
See T-Netix’s Response, Amended Response, and Second Suppleméntal Response to AT&T’s
Second Data Request No. 7, attached hereto as Exhibit A (T-Netix’s Response and Amended
Response are also attached to AT&T’s Petition for Administrative Review at Tabs 16 & 17). As
the Administrative Law Judge (“ALJ”) found, T-Netix’s P-IIl Premise platform “provided call
control services including: screening the dialed number against a list of prohibited telephone
numbers; if the number is not prohibited, seizing a dedicated outbound trunk and outpulsing the
destination number as a 1+ call; and if the recipient accepted the call, the platform would
complete the au'dlio path.” Order No. 23, Iniﬁa] Order, at § 135, Finding of Fact No. 5. That

particular finding has not been challenged by any party. The ALJ further concluded that

' Although the ALJ correctly found that the platform performed these functions, the
Initial Order incorrectly stated that AT&T, not T-Netix, owned the platform, even though the
factual record indisputably establishes that at all relevant times T-Netix, not AT&T, owned the
platform. The ALJ concluded that the owner of the platform was the OSP. The question of who
owned the platform is central to AT&T’s Petition for Administrative Review, which is the matter
presently pending before the Commission. AT&T has asked the Commission to review and
reverse the ALJ’s conclusion that AT&T owned the platform rather than T-Netix, which the
factual record plainly shows was the platform’s owner.



BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

SANDY JUDD, and TARA HERIVEL,
Complainants,

v, ‘ | Docket No. UT-042022

AT&T COMMUNICATION OF THE PACIFIC
NORTHWEST, INC., and T-NETIX, INC.,

Respondents.

AT&T’S RESPONSES TO NOVEMBER 30,2010 BENCH REQUESTS

AT&T Communications of the Pacific Northwest, Inc. (“AT&T”), by its attorneys,
respectfully submits the following responses to th;e bench requests served by the Washington
Utilities and Transportation Commission (the “Commission”) on NOVember 30,2010. AT&T
incorporates by reference as if fully stated herein the preliminary statement from AT&T’s
previous]y-ﬂléd Responses to October 6, 2010 Bench Requests, inciuding but not limited to .the

- objections asserted in that preliminary statement.

BENCH REQUEST NO. 11 (to AT&T):

Sections 1 and 24 of the Agreement between the Washington Department of Corrections (DOC)
and AT&T dated March 16, 1992, and included in the record in this docket state that the
Agreement incorporates by reference the DOC’s Request for Proposal No. CRFP2562, dated
September 4, 1991 (RFP), and the combined proposals from AT&T and other carriers submitted
in response to the RFP on November 12, 1991. Please provide copies of the documents
incorporated by reference into the Agreement. '

AT&T’S RESPONSE TO BENCH REQUEST NO. 11:

AT&T previously searched for the documents dated from 1991 referenced in Bench
Request No. 11 and, upon receiving this Bench Request, AT&T conducted another search of its

records. AT&T has not located these documents in its possession, custody, or control.

~
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