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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON

In the Matter of the Continued ) Docket No. UT-003013
Costing and Pricing of Unbundled ) Vol unme No. XXXV

Net wor k El enents and Transport ) Pages 4048 - 4067
and Term nati on. )

A prehearing conference in the above matter
was held on March 28, 2002, at 10:10 a.m at 1300 South
Evergreen Park Drive Southwest, O ynmpia, Washington,

before Adm ni strative Law Judge LARRY BERG

The parties were present as foll ows:

THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by MARY M TENNYSON, Senior Assistant
Attorney General, and GREGORY J. TRAUTMAN, Assi stant
Attorney Ceneral, 1400 South Evergreen Park Drive
Sout hwest, Post O fice Box 40128, O ynpia, Washington
98504; tel ephone, (360) 664-1220 (Tennyson).

QNEST CORPORATI ON, by LISA A ANDERL,
Attorney at Law, 1600 Seventh Avenue, Room 3206,
Seattl e, Washington 98101; tel ephone, (206) 345-1574.

VERI ZON NORTHWEST, | NC., by JENNI FER L.
MCCLELLAN, Attorney at Law, Hunton and WIIlianms, 951
East Byrd Street, Richnmond, Virginia, 23219; tel ephone,
(804) 788-8571.

MCl / WORLDCOM | NC., by M CHEL SI NGER NELSON,
Senior Attorney, 707 17th Street, Suite 4200, Denver,
Col orado, 80202; tel ephone, (303) 390-6106.

Kathryn T. W/l son, CCR
Court Reorter
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AT&T OF THE PACI FI C NORTHWEST, INC.; XO
WASHI NGTON, | NC., by GREGORY J. KOPTA, Attorney at Law,
Davis Wight Trenmine, 1501 Fourth Avenue, Suite 2600,
Seattl e, Washington 98101; tel ephone, (206) 628-7692
(via bridge).

COVAD COMMUNI CATI ONS COVPANY, by DAVID L.
RICE, Attorney at Law, MIler Nash, 601 Union Street,
Suite 4400, Seattle, Washington 98101; telephone,
(206) 622-8484.
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PROCEEDI NGS

JUDGE BERG Let's go ahead and be on the
record. This is a prehearing conference in Docket No.
003013 before the Washington Utilities and
Transportation Conm ssion in the matter of the
continued costing and pricing of unbundl ed network
el enents, transport and termination. M nane is Larry
Berg, I'mthe presiding officer. This prehearing
conference is being convened pursuant to notice served
on parties in the 29th Supplenental Order served on
January 22nd, 2002. Today's date is March 28th, 2002.
The prehearing conference is being conducted in the
mai n hearing roomat the comm ssion's headquarters in
d ynpi a, Washi ngt on.

At this time, we will proceed to take
appearances fromparties. To the extent that al
counsel have previously entered an appearance, it's
only necessary to state your nane, your affiliation
and the party you represent, and we'll start with
conmi ssion staff and work around the room and then we
wi |l take an appearance from AT&T and XO on the
tel econference bridge |ine.

MS. TENNYSON: |I'm Mary M Tennyson, senior
assi stant attorney general, appearing on behal f of

comi ssion staff.
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MR, TRAUTMAN. Gregory J. Trautnman, assistant
attorney general for conmission staff.

MS. SINGER NELSON: M chel Singer Nel son on
behal f of MCI/Worl dCom

MR. RICE: This is David Rice. 1've not
appeared yet so I'mgoing to give you ny full
information. |I'mwith MIler Nash, and ny address is
4400, Two Uni on Square, Seattle, Washington, 98101. My
phone nunber is (206) 622-8484 or (206) 777-7424. 1'm
here on behal f of Covad Comruni cati ons Conpany.

MS. ANDERL: Lisa Anderl appearing on behalf
of Quest.

MS. MCCLELLAN: Jennifer MCl ellan appearing
on behal f of Verizon.

JUDGE BERG. For AT&T and XO?

MR, KOPTA: Gregory J. Kopta of the law firm
Davis Wight Tremaine, LLP, on behalf of AT&T and XO.

JUDGE BERG: Are there any other persons who
wi sh to enter an appearance at this time? Let the
record reflect that there was no response. |'I|
indicate for the record that Ms. Doberneck, who is
Covad' s counsel, had previously indicated that she
woul d not be appearing, that MIler Nash would be
representing Covad here today. | will also indicate

that | spoke with M. Arthur Butler, counsel for
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TRACER. M. Butler indicated that TRACER woul d not be
participating in the Part D hearing.

The next matter | would |like to address at
t he prehearing conference woul d be correspondence
subm tted by counsel for AT&T dated March 22nd, 2002,
wherein AT&T indicates that pursuant to a stipulation
with Qenest, AT&T proposes to strike a portion of the
prefiled response testinony of Ron Stanker dated
Decenber 20, 2001, and further, AT&T requests that
M. Stanker be excused from appearing at the hearing.
Is there anything else that you would like to state
about that matter, M. Kopta?

MR. KOPTA: Yes, Your Honor. Thank you. |
would like to give a little explanation of what
happened. M. Stanker's testinopny addressed two
nonrecurring charges related to nultiple tenant
envi ronnent access, and the basis of his testinony was
that these were two charges that the conmi ssion in the
271 docket, Docket UT-003022 and 3040, had al ready
addressed that issue, and he went on to al so explain
why froma policy perspective that those charges were
i nappropri ate.

In discussing the testinmony with Ms. Ander
on behal f of Qwest, M. Anderl informed ne that Qnest

woul d be withdrawing its proposal to inpose those two
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charges and would agree that it would not need to
gquestion M. Stanker if the policy argunents that were
included in his testinony were renoved. So we agreed
that that woul d be an appropriate resolution, and
therefore, we propose to provide revised testinony for
M. Stanker that essentially deletes the policy
argunent and sinply raises the fact that the conm ssion
has al ready decided this issue and reconmend that these
charges not be permtted, and we will do that in
consultation with Qvwest to nake sure that we agree on
the portions of the testinmony to be stricken, and then
it was ny understanding that since Qwest was the only
party that would be inpacted that they would not have
any questions if no one else would, and M. Stanker
woul d be able to sinply have his testinony adnmitted
into the record by stipulation without a need for him
to actually appear in Washington in these proceedings.

JUDGE BERG. When do you propose that revised
testi mony would be ready for filing?

MR. KOPTA: | will circulate a revised draft
of the docunent red lined to show the strikeout to
Ms. Anderl, and as soon as she has a chance to | ook at
it, we can talk and file it pronptly.

JUDGE BERG Ms. Anderl, anything further you

would Iike to add to M. Kopta's comments?
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MS. ANDERL: No. He's accurately represented
our discussions to date, and | think we al so have a
pretty good i dea of what the revised testinony should
ook like. It's just a matter of getting it done.

JUDGE BERG Just so it's clear, there wll
be sone portion of the testinony that remains filed;
that portion of the testinony that contends that these
two nonrecurring charges for nmultitenant environnment
access haven't been addressed in that other proceeding.
Do we actually have those nonrecurring charges filed in
this proceedi ng?

MS. ANDERL: Yes, they were filed.

JUDGE BERG Were they filed by Qwest?

MS. ANDERL: Yes, and | believe -- M. Kopta,
you can check me on this, but | believe M. Easton's
rebuttal testinony in March acknow edges that we woul d
wi t hdraw t hose el enents.

MR. KOPTA: That's my understanding is that
the responsive testinony that Quest filed, on the reply
testinmony that Quwest filed in response to M. Stanker's
testi mony acknow edged the commr ssion's decision in the
ot her docket and said that they would be wi thdraw ng
t hose proposed rates.

JUDGE BERG I n this proceeding?

MR, KOPTA: Yes. So in this proceeding,
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Qnest initially proposed those. It's ny understanding
that Qwest has withdrawn that proposal, but as a matter
of record in the prefile testinony, they are still
there, so just for the interest of conpleteness of not
having to revise too much of the record, we just
propose to revise some of M. Stanker's testinony, and
the rest of the testinmony will remain as it is.

JUDGE BERG What we will do when it cones
time to mark the exhibits for M. Stanker, we will mark
hi s Decenber 20th, 2001. W wll assign a nunber to
it, but the exhibit list will indicate that the exhibit
is withdrawn, and then we will also proceed today to
assign a nunber to the Stanker revised response
testi nony, which | then understand would be stipul ated
as an exhibit into the record, and if counsel could
wor k toget her and make sure that | have the requisite
nunber of copies or the requisite nunber of copies are
filed with the comi ssion before we go on the record
the norning of April the 8th, | would appreciate it.

MR. KOPTA: Yes, Your Honor. We will file it
with the comm ssion, |'mhoping, no later than the
first part of next week, so you should have the revised
docunents in hand prior to the begi nning of hearings on
April 8th.

JUDGE BERG Anything else on that matter?
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MR. KOPTA: No, Your Honor. | believe that
takes care of it. |, unfortunately, need to | eave
with the Court's indul gence, but | would nmake one ot her
notation. | know you will be discussing later in the
preheari ng conference cross-esti mates and schedul i ng of
times for witnesses, and | don't have it in front of
me, but to the extent that any Qwest witness has only
cross-exanination estimtes fromme, then pl ease
consider it an opportunity for another wi tness not to
have to appear, then | would ask that that not be the
case; that the witness appears to speak as | happen to
reserve some cross for that particul ar wtness.

JUDGE BERG | already |ooked at the matrix,
and that's not the case.

MR, KOPTA: Thank you. | just wanted to nmke
sure since | wasn't there that | wasn't the cause of
havi ng to have soneone fly out from Denver or wherever.

JUDCGE BERG. Let ne just say that having to
concl ude business pertinent to your clients, you wll
be excused to drop off at any tine. |If you wish to
stay on the bridge longer, there is no need for you to
announce when you drop off.

MR, KOPTA: Thank you very nuch, Your Honor
| appreciate your indul gence.

JUDGE BERG. You're welcone. The next matter
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to be addressed are notions that are pending. |'ve

i ndicated to counsel off the record that |'ve had an
opportunity to review all the witten argunments of the
parties as well as other related documents. |'ve

wor ked out my deci sions on each of these issues, so
there is no need for parties to present arguments here
this morning. | do intend to provide the parties with
suf ficient explanation of my decisions so that if they
decide to seek further review that they will have a
record to refer to.

The first matter is the Covad Comuni cations
notion to file second suppl enentary responsive
testimony. The Covad notion is denied. Covad received
the subject matter, so-called sanple weeks for Novenber
and Decenber 2001, on February 25th. The deadline for
filing motions was originally March 15th. On March
14t h, Worl dCom recogni zed that it needed nore tinme to
file notions and requested an extension to March 18.
Wor |l dComl s request was granted, and the deadline for
all parties to file notions was extended to March 18.
Covad made no filing whatsoever on or before March 18.
Covad's motion was filed on 3/25, one week after the
deadl i ne had | apsed. Covad did not request |eave to
submt a late-filed notion, nor does Covad of fer any

explanation why it was unable to file its notion on
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March 18, three weeks after receiving the subject

di scovery. The conmi ssion nmay extend a deadline where
good cause exists, but it does not ignore deadlines,
and neither should the parties.

The next motion is WrldConmls notion to
conpel denpnstrations. The WorldCom notion to conpel
denonstrations is denied for several reasons. WorldCom
frames its request as seeking to conpel denonstrations,
but what it really seeks is an opportunity to performa
field audit related to certain nonrecurring costs, or
even, perhaps, to conpel Qwest to performtine and
noti on study.

The conmi ssion has facilitated field audits
on two occasions that | have been able to | earn of, and
in each instance, it was a cooperative exercise anong
all parties, a situation which clearly doesn't exist
here. 480-09-480 (1) as quoted in WorldCom s notion
refers to the commission's ability to audit public
service conpanies, but it does not address the ability
of one public service conpany to conduct an audit of
anot her public service conmpany. 480-09-480 (1) is not
controlling over the issue at hand, but also let ne
make clear that if the comm ssion did choose to conduct
such an audit, it would not be conducted under terns

that were instituted by that public service conpany but
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rat her woul d be conducted on the commi ssion's own
ternms, including the place where such audit woul d be
per f or med.

Let me also indicate that the comm ssion is
addressing Qnest's reliance on subject matter experts
inits Part B order, and Qwest's nonrecurring cost
study nethodology is also at issue in this proceeding
as are the subject matter expert estimates it proposes.
In this instance, it's nmy conclusion that WrldComis
capabl e of refuting Qmest's proposed costs through
i nformati on produced in discovery and through expert
wi tnesses of its own. WrldComfails to establish the
necessity to conduct a denonstration or a field audit
to acconplish its objectives.

"Il note that at a tinme when unenpl oynent in
the tel ecommuni cations sector is reported to be
soaring, there nust be one or two engi neers who have
the expertise and the notivation to testify in a
proceedi ng such as this. | have little to no
confidence in the prospect that a denponstration or a
field audit would produce any reliable rel evant
evi dence wi t hout extensive controls, numerous
observations, and constant oversight, nmuch less a
denonstration that is arranged on short notice and

proposed just prior to hearing. | agree with Quest
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that the notion is not tinmely. W rldComs inplication

that Qwest has strung it along is unconvincing, and the
suggestion that Qwmest shoul d wel conme the opportunity of
a denonstration for a field audit is not serious. Any

questions?

Next is WorldComis notion to file surrebutta
testinmony. The notion is conditionally granted. |l
di scuss the conditions in a nonent. Let ne just
indicate that it is difficult to nmake decisions on
notions |ike these without great detail in the notion
itself, and | understand that it's possible that
counsel came prepared to discuss to great detail that
woul d be relevant, but |I'mnot going to explore that
other than to say ny preference, certainly ny
preference is that those kinds of details are included
in the witten notion, and what | amtal ki ng about
woul d be references to the very specific information in
the rebuttal testinobny that is the subject matter of
this notion, which counsel concludes to be new
i nf ormati on.

I can | ook at those pages that are cited and
turn to the supplenental testinmony that was filed by
M. Lathrop and ascertain that, in fact, WrldComdid
propound certain data responses to Qwest, which were

responded, that did produce sone of the sane
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information that's contained in the pages that are
being cited as providing new information. |[t's unclear
to me the extent to which WrldCom coul d have conducted
additional discovery to elicit the information that it
considers to be newin the rebuttal testinony and, in
fact, in the future, | can assure you | will be taking
a much closer look in ny cases, or in cases in which
presi de, as at whether or not, in fact, the nmatter that
appears to be newis matter that could have and shoul d
have been elicited in the course of discovery.

| agree with Qenest that it is always possible
to go into nore detail on a particular point, which is
t he purpose of discovery. It would not be reasonable
to expect that a party filing direct testinony is going
to provide all possible information in its prefiled
direct case; particularly in a case such as this where
there are nunerous rates being placed on the table.
It's necessary for other parties to zero in on those
particular points that are to be disputed and to
further develop the record.

It's unclear whether Worl dCom did or didn't
pose all data requests that could have elicited
what ever information is to be considered new in the
rebuttal of M. Hubbard at pages 5 through 14 and

Ms. MIlion, pages 25 through 33, and | don't think
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that it would be productive at this point to ferret
that out. The parties have been working together in
this process now for five years, and they should know
the steps, and | expect parties to aggressively use
di scovery to elicit information about assunptions,
processes, and other operational details before filing
response testinony rather than waiting until after
rebuttal. | also agree that Qeest is the party with
t he burden, and as such, Qwmest deserves the |ast word.

The hard part for the comm ssion when these
sorts of issues arise is that very often this kind of
additional information |l eads to a better decision, but
it my be that that information is not essential, so
here's the conditional part. The schedule that I'm
about to provide is driven by the fact that M. Lathrop
is only available to testify on Tuesday, April 9. |If
this were not the case, if he were available later in
the hearing, there would be a slightly different
approach

The Lathrop surrebuttal testinony is due
April 1, and it must be limted to Hubbard rebuttal
pages 5 through 14, and MIlion rebuttal, 25 through
33. Qwest nust provide data requests to Worl dCom
regarding the Lathrop surrebuttal on April 3rd. Quest

will be entitled to a mninmum of six data requests or a
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mexi mum of one data request per page of surrebutta
testimony. WorldCom s responses are due at nine a.m
on April 8th, and Qmest will be allowed to provide live
sur surrebuttal at the hearing; that live sur
surrebuttal to be provided on April 9th, 10th, or 11lth
at Qvest's own choice. In setting up this aggressive
schedule, | will indicate to parties | don't think this
is conplicated subject matter, and that while parties
may have other things that nmay deserve a higher
priority during the same tinme franme, | believe that
this is doable.

In the future, I"mgoing to be |ooking to
schedul e these prehearing conferences on an
increasingly earlier basis. In the past, these
prehearing conferences have been schedul ed closer to
the hearing to enable the parties nore tine to prepare
their cross-exam nation exhibits for hearing, but
what ever the case is, we need to add nore tinme into the
process because these problens continue to come up. |If
it means that there will be additional weeks added to a
heari ng schedule for parties to prepare, or it may be
that we need to set up a prehearing conference to
resol ve notions and then a latter prehearing conference
for the purposes of cross-exam docunents, that's what

we will do, and the parties, |I'msure, get a sense that
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I"'mworking off the top of ny head, and as | see your
heads bobbi ng up and down in agreenent, | certainly get
a sense that that's a better approach, but the
conmi ssion wants to seriously consider these types of
nmotions, but at the sane time, it's not always fair to
pl ace a burden on other parties to correct any problem
that may exist at the 11th hour. Coments from
particularly WrldCom and Qmest regardi ng the schedul e?

MS. ANDERL: Your Honor, we understand your
ruling, and we will work with Worl dComto nake this
work. To the extent that Ms. Singer Nelson's notion
has been granted, | believe for it to be nmeani ngful
she's entitled to sone data request responses from us
because M. Lathrop's ability to prepare surrebuttal
as | understand it, is sonmewhat contingent on the
getting response fromus to questions that they had
propounded.

I don't think our responses are due unti
April 1st. If we could take a nonent off the record so
| could talk with Ms. Singer Nel son about which nunbers
she needs, | could rmake sonme phone calls and try to
expedite that so she gets the answers by the cl ose of
busi ness today or tonorrow. That neans M. Lathrop
wor ks on the weekend, but it would help effect your

ruling.
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JUDGE BERG. | understood that responses to
DR's were pending. | did not anticipate that they were
due on April 1, so let's go ahead -- even though we got

alittle bit of alate start and there is a lot of work
left to be done, let's take approximtely a five-mnute
break here and certainly no nore than 10 minutes. |[|'l]I
be back in the roomin about five nminutes, and I'l| be
ready to go when the parties are but no later than five
m nutes to the hour, and before we go, M. Singer

Nel son?

MS. SINGER NELSON: That's what | was going
to raise, the fact that we did have outstandi ng data
requests. | may not be able to prioritize those over
this break. | talked to M. Lathrop this norning and
he was avail able, but he was going into a neeting, and
I don't know how | ong that neeting has |asted, so in
case | can't get ahold of him it nmight not be usefu
to take such a long break at this point to tal k about
that. | could | eave hima voice mail and he could cal
me back with that priority.

JUDGE BERG | would normally be | ooking to
take a five-m nute break anyway, so let's do it, and
we'll tal k about that when we conme back on

(Recess.)

JUDGE BERG Back on the record. There have
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been sone off-record di scussions regardi ng exhibits as
well as the possibility of opening statenents, brief
openi ng statenments by witnesses. Parties are going to
continue working with regard to exhibits and the
nunmberi ng of exhibits off the record.

Wth regards to brief opening statenents,
parti es exchanged their views regarding the nerits of
having a brief opening statenents. All parties agree
that in sone proceedings, it would probably be very
hel pful. There is sone slight difference of opinion
whether it would be helpful in this proceeding. To the
extent that this hearing is not being presented before
the commr ssioners but to nyself as adm nistrative | aw
judge and Dr. David Gabel as adviser and in |ight of
the overall schedule, 1've decided that it would be
better to proceed without opening statenments in this
case. The commission will continue to consider the
process for allow ng parties to make openi ng statenents
in proceedings and continue to work with parties in
ot her parts of this docket as well as the new new
generic case to see if that will be of benefit.

Are there any other matters that the parties
want to raise on the record before the form
proceedi ng adj ourns? Hearing nothing, then we will

st and adj our ned.
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