06152

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

In the Matter of the
I nvestigation into

Docket No. UT-003022
Vol unme XLI
Pages 6152 to 6322

U S VEST COMMUNI CATIONS, INC.'s

Conpliance with Section 271 of

t he Tel econmuni cati ons Act of
1996

In the Matter of

Docket No. UT-003040
Vol unme XLI

Pages 6152 to 6322

U S VEST COMMUNI CATIONS, INC.'s

St at ement of Generally
Avai |l abl e Terns Pursuant to
Section 252(f) of the

Tel ecommuni cati ons Act of 1996

N e e N e N N N N N N N N N S S

A hearing in the above matters was held on
Decenber 19, 2001, at 9:30 a.m, at 1300 South Evergreen
Park Drive Southwest, Room 206, O ynpia, Washington
before Adm ni strative Law Judge ANN RENDAHL and
CHAl RMOMAN MARI LYN SHOWALTER and COWM SSI ONER PATRI CK J.
OSHI E and COWM SSI ONER RI CHARD HEMSTAD and THOMAS SPI NKS
and PAULA STRAI N

The parties were present as follows:

THE PUBLI C, by ROBERT W CROWELL, JR.,
Assi stant Attorney General, 900 Fourth Avenue, Suite
2000, Seattle, Washington, 98164-1012, Tel ephone (206)

464- 6595, Fax (206) 389-2058, E-Mi
robertcl@tg. wa. gov.

Joan E. Kinn, CCR, RPR
Court Reporter



06153

1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QVEST CORPORATI ON, by LI SA ANDERL and ADAM
SHERR, Attorneys at Law, 1600 Seventh Avenue, Suite
3206, Seattle, Washington 98191, Tel ephone (206)
345-1574, Fax (206) 343-4040, E-mmil |anderl @west.com
and by LYNN A. STANG Attorney at Law, 1801 California
Street, Suite 4900, Denver, Col orado 80202, Tel ephone
(303) 672-2734, Fax (303) 295-7069, E-mil
| xst ang@west . com

TI ME WARNER TELECOM XO WASHI NGTON, | NC.,
AT&T COMMUNI CATI ONS OF THE PACI FI C NORTHWEST, |INC., and
ELECTRI C LI GHTWAVE, |INC., by GREGORY J. KOPTA, Attorney
at Law, Davis, Wight, Tremaine, LLP, 1501 Fourth
Avenue, Suite 2600, Seattle, Washington 98101, Tel ephone
(206) 628-7692, Fax (206) 628-7699, E-nmil
gregkopt a@w . com

WORLDCOM, | NC., by M CHEL SI NGER- NELSON,
Attorney at Law, 707 - 17th Street, Suite 4200, Denver,
Col orado 80202, Tel ephone (303) 390-6106, Fax (303)
390-6333, E-mail m chel.singer nel son@com com

COVAD COVMUNI CATI ONS COWPANY, by MEGAN
DOBERNECK, Attorney at Law, 7901 Lowy Boul evard,
Denver, Col orado 80230, Tel ephone (720) 208-3636, Fax
(720) 208-3256, E-mail ndoberne@ovad.com

AT&T, by STEVEN WEI GLER, Attorney at Law,
1875 Broadway, Suite 1500, Denver, Colorado 80202,
Tel ephone (303) 298-6508, Fax (303) 298-6301, E-mil
wei gl er@tt.com

ALSO PRESENT:

JOHN FI NNEGAN, bridge |ine, AT&T
MARK REYNOLDS, Qnest
PEGGY EGBERT, bridge line

Ut ah Conmi ssi on St aff



EXHI BI T:

1290
1291
1292

1295
1296
1297
1298
1299
1300
1301
1302

1305

MARKED:
QNEST (No witness)

6275
AT&T (No witness)

COVAD (No witness)

ADM TTED:

6247
6247
6275

6247
6247
6247
6247
6247
6247
6247
6247

6247



06155

PROCEEDI NGS
JUDGE RENDAHL: This is our second day of
presentati on before the Washi ngton Comm ssion on Qumest's
per formance assurance plan and the report fromthe

nmulti-state proceeding, and we had a -- we were
foll owi ng our agenda yesterday, and | think we're going
to make a few changes this norning. W will start with

the special access and ot her performance neasures, which
is Issue N, and then turn to paynment |evel for high
val ue services, Issue M and then turn to Issue Q
sufficiency of paynments, and hopefully we can conplete
t hose before the norning break and try to finish the
ot her issues before we break for |unch

So that's our plan, so let's turn to, before
we turn to Issue N, are there any housekeepi ng i ssues
that we need to address before we get started?

Hearing nothing, let's start. M. Stang, do
you want to lead off the discussion on that?

M5. STANG | wll.

JUDGE RENDAHL: Okay.

MS. STANG  Thank you, Judge Rendahl, and
good nor ni ng.

JUDGE RENDAHL: GCh, I'msorry, before you go
ahead, there is one housekeeping matter. For the
record, M. John Finnegan from AT&T and Ms. Peggy Egbert
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fromthe Utah Commi ssion are on the bridge |ine.
M . Finnegan may participate, but Ms. Egbert has
expl ai ned that she's just listening in.

So is there anyone el se on the bridge |ine
besi des Ms. Egbert and M. Finnegan?

Okay, hearing nothing, go ahead, Ms. Stang.

MS. STANG  Thank you.

By way of sonme background, we first received
a request for special access performance neasurenments to
be put into the performance assurance plan in comments
that we had filed in front of M. Antonuk for his
review We had conme a |long way down the funnel on the
PAP devel opnent by that tine. W had had our PAP
wor kshops in which we had agreed to certain principles,
i ncluding the fact that we would use the ROC PIDs as the
foundation for the PAP. W had on nunerous occasions
negoti ated what the ROC Pl Ds woul d be, which of those
ROC PI Ds woul d actually be included in the PAP, and as |
think I indicated, we included the majority of them
Speci al access was never a ROC PID, and it was never
asked for in the ROC PAP col | aborative as we were
di scussi ng what performance neasurenents should be in
the PAP, and to ny recollection they were never a part
of any of the CLEC plans that have been filed. Keep in
mnd that in the PAP col |l aborative, there were a number
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of plans in addition to Quest's that were filed and
asked for consideration. |In other words, CLECs had
their favorite plans on the table too, and we all ended
up agreeing to work from Qunest.

But the point | want to make is it just
wasn't in sight. And, in fact, the issue had cone up in
the ROC CSS col | aborative at one point when the parties
wer e devel oping PIDs, | nmean way back when OP-3s and 4s
were being devel oped. At one point, there was a request
to consider special access in the ROC PIDs, and it was
resisted by us and the col | aborative in general. And
the requester, who was ELI, finally w thdraw that
request. The view, and this is in testinony in the ROC
PEP, in the ROC hearing in front of M. Antonuk, that
the col |l aborative felt, and certainly Quwest felt, that
that wasn't a 251 issue, so it was not devel oped in that
process.

As | said, we then went through the PEP
process, no one ever asked for special access. So we
were really faced with this for the first tine in the
Ant onuk hearing. And we obviously believe that this is
a wholly inappropriate thing to include in a PAP. It
wasn't appropriate in the ROC PIDs, because it wasn't a
251 issue. |It's not appropriate in a ROC PAP either
and the reason is the -- what the CLECs are asking of us
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is to include and pay penalties on orders for specia
access that they purchase out of our retail tariffs, and
predom nantly out of our FCC tariffs.

The testinony in the record in the ROC in
front of M. Antonuk is that for XO and ELI, | believe,
that the majority of their purchases are out of the FCC
tariff. They admitted that. Qur witness, Ms. Stewart,
testified to the fact that 97% of the channe
term nations that -- for special access that we provide
is out of the FCC tariff. So the issue is there's
interstate traffic running off those tariffs, and if you
i ncorporate that into a performance assurance plan
which is meant to keep backsliding for the purposes of a
| ocal market, we're paying for provisioning of orders
that are off the interstate tariff governed by another
jurisdiction and carrying traffic that are not -- is not
local traffic. Now you will hear --

CHAIl RMOMAN SHOWALTER: Can you just explain
to me, why is including special access as a neasurement,
why does that translate to having to pay for it, since
we had di scussion yesterday about there's some things
that are just in the PAP for which there is no recovery?
Are those two separate issues, whether you report within
t he PAP versus whet her you pay, or they're one and the
same?
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MS. STANG To ne, they're one and the sane.
I nmean the purpose of having a neasure in the PAP is
that it will get a paynment. And actually, it's not
really precise to say that the measures in the PAP that
are diagnostic, that neasures that are diagnostic are
actually in the PAP. The way that we really approached
this is to say, for sonme neasures that are already in
the PAP |ike OP-3 and 4, if they have subneasurenents
that are diagnostic and they received a standard, they

come in. | nmean if they're just a part of what's
al ready sort of the skeleton of the PID, they cone in.
Now those -- so there is a -- there is an
expectation that when they get a standard, they will get
a penalty. | mean there's not a purpose of having in ny
m nd a neasurenent in the PAP that doesn't get a
penalty, because that's -- it's a penalty plan. So our
concern is that if you start just to neasure it, what is
that for. | mean what's the end gain there,
particularly if you're neasuring -- you're producing
results that soneone expects -- | nean the purpose of

the results in the PAP is that we make self executing
penalties on them and that they're standards we agree to
be governed bhy.

Now what you will hear fromthe CLECs is,
wel |, gee, we use special access to provision |oca
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service, so we think that it's |ocal and we need to --
we need to neasure it as the PAP, as part of the PAP
and there are a couple of problens with that argunent.

Nunber one, there's no way for us to ever
know -- let's assune what they're saying is true, that
they use special access that they purchase out of
interstate tariff to provision |Iocal service. Let ne
start by saying the FCC has said, well, we understand
that, and furthernore we understand you may even use
that to provision local service in lieu of a UNE, but
we're going to tell you two things, and they said this
repeatedly, it's not a 271 issue, it's not a public
interest issue. They said that specifically, actually
it's at the Bell Atlantic order at Paragraph 335, |'m
sorry, Massachusetts at Paragraph 335, |'msorry, SBC at
335, and for the Verizon Massachusetts at Paragraph 156.
And it's in my presentation if you | ook at page 18,
there's a quote there. And they have also said, you
know, it's not -- it's not -- we don't even -- aren't
going to consider it a 271 issue even if you use it in
lieu of UNEs, okay.

And they further said, you even have a way of
using -- of having special access dealt with as a UNE by
converting. The FCC does have a rule that allows
conversion if there's a significant |ocal traffic and
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you can show that, and then that traffic gets converted
to EELs, and EELs are in our performance assurance plan.
Now sonme of them are diagnostic and -- right now, and
I"'mgoing to tell you why and what that neans, but sone
are not. And under our agreenent, we would incorporate
submeasurenents of PIDs that are diagnostic into the
pl an once they get standards. That happened in the ROC
0SS col | aborative recently, and they will come in as
payment opportunities in the PAP

So those are three things that the FCC has
sai d about the relationship or the treatnent of specia
access, and those are three inportant reasons why we
shoul d not be treating special access blatantly and just
sort of taking neasurenent for traffic that we purchase
off or that they purchase off the FCC tariff. |It's not
271, and to the extent that there is some |oca
inmplications to it, the FCC has said how we're going to
do it. You convert it to EELs, you show a significant
anount of traffic, you convert it to EELs, that will
come into our PAP, and that's the appropriate way to
treat it.

That's not what they're asking for. They're
aski ng that we nmeasure every order that they buy out of
our FCC tariff, every order, and that at -- for sone
purpose, and right now what they're arguing is that
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they're -- it should be a paynent opportunity in the
PAP. O at least | think their first -- that's their
first line of -- first request. Their second position
is, okay, we'll just neasure it if you don't want to
actually penalize it, but | nean what -- the end gane
here is they want to provision that through specia
access, and they want for us to pay when we don't neet
some defined standard.

There's a docunent that's not in the record
but -- well, I think it is in the record. | think
Wor 1 dCom even attached it to their comments. And it is
a docunment fromthe ROC OSS coll aborative where they
wer e addressi ng what neasurenents need to have
standards. And the outcone of that was that there wll
be sone EEL neasures that were previously diagnostic
that will have standards. The standards were --

JUDGE RENDAHL: \What docunent is that that
you're referring to?

MS5. STANG. | believe --

JUDGE RENDAHL: Exhibit D?

MS. STANG Let nme show it to themso | nmmke
sure we're tal king about the sanme docunent.

JUDGE RENDAHL: Let's be off the record.

(Di scussion off the record.)

JUDGE RENDAHL: Pl ease go ahead.
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M5. STANG Ckay, and a lot of this is not
relevant to this proceeding, but for the purpose of the
EELs, you can see that the standard was devi sed and
agreed to for OP-3, 4, oh, I'msorry, OP-3 and 4, oh,
just OP-3, take that back, OP-3, the standard is 90%
and --

CHAIl RWOMVAN SHOWALTER:  |'m sorry, can you
direct us what cell to look at?

M5. STANG Page 2, and the cell at the very
begi nni ng under PID nunbers, you can see OP-3, 4, 5, and
6.

CHAl RAOMAN SHOWALTER:  Thank you.

MS. STANG Okay, and if you follow across,
then you see categories applicable and you see EELs, and
the current standard was di aghostic, and you can see
that for OP-3 there's now going to be a 90% st andard.
And if you also | ook, there are other places that we
have EELs, for instance, back down on the |eft-hand
colum if you follow down under PID nunbers, you see
that we have EELs as a subneasurement identified for
mai nt enance and repair, but it remains diagnostic.

And the significance of this is, you know, we
had a group collaborative with all the parties who are
sitting before you, and they could have argued for a
standard there. And if they argued for a standard,
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there woul d have been nore of these EEL categories that
cone into the PAP. But they agreed that the standard,
the appropriate standard right now woul d be for just
OoP- 3.

CHAl RAOMAN SHOWALTER:  Well, | think this
gets back to nmy earlier question. It seens that there
are clearly three possibilities: Don't include any of
this in the PAP, include a neasure as diagnostic only
with no standard, and then diagnostic with a standard.
And between the last two, | tried to get a sense of -- |
was making -- trying to make that distinction, but I
t hought you said there is no distinction, but it seemns
that there is a distinction.

MS5. STANG It still -- it's still the
prem se that the PAP is a renedy plan. And once we, you
know, put these in the PAP, then they're going to have a
payment opportunity. Can't take themout | nean or |
guess what was the purpose of putting themin. So we --
now -- and my -- so the answer is the -- because of the
expectations that there will be a penalty associ ated
with performance nmeasures that are in the PAP, it
shoul dn't cone in even as di agnostic.

And from a technical perspective, again, we
don't include diagnostic neasures in the PAP. |If you
ook in the way the PAP treats neasures, they're ones
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that you have to have a standard to have a penalty. So
if they're measured, if the PAP docunent says we're
going to include special access even if you don't now
put a standard to it and a paynent, the expectation is
if it's not -- it's inthat plan, it's a part of the
plan and that there would be a standard and a penalty
associated with it.

CHAI RWOVAN SHOWALTER:  Well, | guess | don't
know that this is appropriate here or not, but we do on
occasion require disclosure of statistics, and we put
them on our Web site, et cetera, and we view that as
having a positive effect on conpani es because they don't
want to be shown to be the worst in the state or
whatever. And it just stops there so that sunshine has
its own effect in sonme contexts. |Is that -- is it
appropriate or not in a backsliding prevention docunent
to take the step of disclosure. Obviously | think
you're quite correct, it could lead to the next step if
t he disclosure determnes that this is a big problem and
what ever this -- whether whatever the substance is
bel ongs in a PAP

MS. STANG | would -- | would say there's
nothing to prevent you. Keep in nmnd, we're talking
about services that they either purchase out of tariffs
but this Conm ssion governs. | nean -- and so to the
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extent that what -- in part, | nmean 3% would be. So
guess what | would say to that is, yes, | think the risk
is there, and it is for the reasons | stated a problem
and objectionable. | would also say there's nothing to

prohibit this Commi ssion and, what | want to tal k about
in a mnute, the FCC from doi ng whatever is in their
authority to do it otherwise, and | would say that's the
approach to take.

One thing that's very significant about this
is the FCC has just opened a rule making, an MPRM on
this very issue, and it is for the sane reasons or
concerns. It is over provisioning concerns. But what
we have said is, if you have that, it's really a
service, it's just out of tariffs, and in sone
i nstances, and primarily in, where these CLECs purchase
it, an FCC issue. So, in fact, AT&T was a big proponent
of going to the FCC and sayi ng, you need to do sonething
about this. At the sane tinme, you have other CLECs
coming to the state saying, you need to do sonething
about this. So the MPRM basically is going to
i nvestigate a host of issues, but the FCC has said, this
is, you know, this is something we're going to
investigate, and it's their jurisdiction fromour point
of view, and that's what the state should do, is to
allow the FCC to deal with tariffs under their
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jurisdiction.

Now | will point out, | nmean |I'msure this
will be raised here, and that Phil Wiser as the Specia
Master in Colorado agreed with us, and he said, this
isn't a 271 issue. | nmean he didn't agree with us, he

said it on his own, but he agrees that it's a 271 issue.
He said, you know, there is probably sone validity in

| ooking at this, but the states, he was talking to

Col orado then, should work with the FCC in conjunction
with, you know, how are we going to deal with this, it's
not a PAP issue, it's not a 271 issue.

Chairman G fford asked us to put specia
access in the PID to do what you're saying, neasure it,
you know, | will think about penalties |ater, but
nmeasure it. And that -- for the same reasons | just
expl ained to you, we said, we don't think that's
appropriate. W said, you know, you've got this MPRM
going on in the FCC, and you may have some state, you
know, although it's deregul ated, special access in many
states is deregulated and | honestly don't know in
Washi ngton, but the point is sone states have --
regulate it very loosely, but they can still exercise
what ever oversi ght they have over that independently.

We're not saying we can tie your hands to
that, but this is a performance assurance plan that is a
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backsliding plan. Wat did you have to do to get here.

VWhat, you know, what -- so that should define what the
backsliding relates to. W didn't have to show how we
provi si on special access to get here. |In fact, the FCC

said time and tine again, we don't care about that for
271 purposes. And now you've got another venue | ooking
at this to say, well, okay, we're going to, it's our
issue, we're going to look at it. So all of this seens
in our mnd to say, that's not a good idea here, and we
really do object to it. W have that on one of the

i ssues we have raised to the full conm ssion in
Col or ado.

JUDGE RENDAHL: Ms. Stang, can you take just
anot her minute or two, we want to nove on to other
parties.

MS. STANG  Surely. | wll talk about in a
m nute, there's sonme practical issues too, and one of
the things the FCC is going to look at is to say, well
wait a mnute, how can we even, you know, what are the
measurenment issues about this. Again, this just never
came up. We don't know how we woul d even begin to
provi de nmeani ngful neasures or that we could, you know,
have a way, a path to that. And | may have anot her
conment or two, but | will hold it for rebuttal if
that's okay.



JUDGE RENDAHL: Ckay, thank you.

M . Kopt a.

MR, KOPTA: Thank you, Your Honor

One of the aspects of the QPAP that the
Conmi ssion needs to |ook at is whether it provides sone
assurance to CLECs that use a variety or different CLECs
that use different forns of entering into the |oca
exchange nmarket in the state of Washington not solely on
resale, not solely on UNE-P, not solely on facilities,
but that CLECs that choose whatever entry strategy
that's authorized under state or federal |aw have some
opportunity to have the obligations that this Comn ssion
has established enforced. Interestingly enough, Quest
takes the position that the Comm ssion shoul d encourage
facilities based conpetition. But as the QPAP is
currently configured, it's exactly those conpetitors
that are left out of the QPAP that have very little, if
any, ability to enforce the obligations that this
Conmi ssi on has established.

We put in a substantial anobunt of evidence,
testi nony of M. Know es on behalf of XO which is
Exhi bit 1265 and 1266-C, as well as the testinony of Tim
Kagel e on behal f of Time-Warner Tel ecom which is
Exhi bit 1267, that goes into this in nore detail. But
in general, these carriers have all constructed their
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own networks. They each have one or nore switches in
Washi ngton. They have fiber optic rings that they have
constructed connected to those switches. And they rely
on Qnest primarily to get interconnection and to get
last mle connectivity, essentially loops. And within
that category, it's largely high capacity circuits, DS1
DS3 type circuits, both | oops and on occasion transport.

And unfortunately, the only way that we have
been able to get those circuits is out of specia
access. They have not been avail able as UNEs.

Initially Quest refused to provide themas UNEs and only
recently has said that it will provide them as UNEs, but
the problemis that there are a nunber of restrictions
on the ability to use the sane facilities to provide
both UNEs and special access. And we have discussed
this in Wrkshop Il already, and | won't repeat that

di scussi on here.

So what we're left with is the vast majority
of circuits that facilities based providers obtain from
Qnest conme out of the special access tariff. They're
not in the PAP. W have no recourse under the PAP for
probl enms that arise with provisioning maintenance and
repair of those circuits. And so we have proposed that
t hose be included, not because it's a tariff service,
but essentially because this is the only way we have of
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providing | ocal service in the state of Washi ngton

The nunbers that Qwaest has on performance
bear us out. Qwmest has yet to provision a DS3 |loop in
the state of Washington, zero. The nunber of EELs that
Qwest has provisioned in the state of Washington through
August, nine. They say they're available, they're not.
| nean as a practical matter, they're not avail able, and
so this is what we're left with. W have to get them
out of the special access tariff if we're going to get
t hem

And if the Conmi ssion is concerned about the
ability of conpetitors to provide | ocal exchange service
in the state of Washington, then it should be concerned
about these circuits. | nean XO ELI, and Time Wrner
provide a significant anount, if not the mpjority, of
conpetition to Quest on a facilities basis in the state
of Washington. So how can a QPAP be in the public
interest if it excludes the very carriers that are
provi ding a conpetitive alternative to Qwest service

One of the things that Quest has said is a
problemis jurisdiction. Conm ssion, you can't -- you
can't do anything about this. Well, that certainly
didn't slow down Chairman G fford. As M. Stang el uded,
he didn't agree that these should be included in the
QPAP in terns of paynent obligations, but he concl uded
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that they should be neasured, as the Chairwoman
suggested, sort of the sunshine approach, that if we
show what the performance is, then that in and of itself
may be sufficient to ensure that there is conparability
of service quality between those circuits and ot her
types of services. And if that's what the Conmm ssion
woul d be inclined to do, we would certainly ask that at
the m nimumthat we get sonme kind of report.

And Qnest al so says, oh, gee, there's a
probl em we don't know how to neasure these. Well,
find that interesting, because if you | ook at the PIDs,
the performance indicators, the standards for DS1 and
DS3 circuits, whether they're as | oops or as transport,
is parity with retail private line. Now retail private
line includes special access, so in their performance
reports that you have been getting from Qwest, they
i nclude reports on special access, because they're
conparing it against the high capacity |loops to the
extent that they provide any. O even if they don't,
they're still providing nmeasures.

So froma jurisdictional standpoint, Quest
doesn't seemto nmake any distinction fromthe fact that
these are fromthe FCC tariff, because they're providing
it to you as a conparative to local service. They're
sayi ng, here's how we provision all of high capacity
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service, including those that are provisioned out of the
FCC tariff, against how we provision UNEsS in the state
of Washington. So Qwest already includes FCC tariff
services inits reports, and it reports on its

per f or mance.

What it doesn't do is disaggregate that from
-- because fromtheir point of view, a tariff is retail
Now, you know, ELI obtaining a special access circuit
out of the FCC tariff to provide local service is not a
retail customer, and yet that performance is included in
their retail parity measure. And that unfortunately
causes a |lot of problens, not only because we don't see
how carriers are treated apart fromend users, but
because it actually masks an opportunity for
di scrim nation.

And just to give you a nuneric exanple, let's
say that a DS1 UNE is provisioned in 10 days, and Qmest
provi sions a DS1 special access circuit in 15 days, and
then Qwest provisions an end user private line circuit
in five days. They use an average on their retai
waiting, so their average is going to say, hey, we
provision our retail service within 10 days and our UNE
within 10 days and so we have parity. Wen, in fact,
they're providing UNEs in 10 days, special access in 15
days, so the conpetitors are getting the short end of
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the stick, and yet the end user is getting a
significantly superior service where all of a sudden
they're saying there's parity, when, in fact, there is
not .

And so by including special access neasures
in the performance -- in the QPAP, the Commission at a
mnimmif you -- even if you don't have penalties
associ ated, can see whether that's happening. You can
say, okay, here's your special access performance,
here's your UNE performance, and here's your end user
performance, so that you can see whether there is
parity, true parity, if what you want to find is parity.

The other issue other than special access is
EELs, and that was the one that Ms. Stang al so spent
some time tal king about. There has been one neasure
t hat has been included as there's been a bench mark
established so |I'm assunming a paynment opportunity, but
there are several others that continue to be
"di agnostic". And the problemthat we have there is two
fol d.

Nunmber one, an EEL is nothing nore than a
conbi nation of a |oop and transport. You get paynent
opportunities and neasures for a | oop, you get paynent
opportunities and neasures for transport. There is
absol utely no reason why you can't have those sane
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t hi ngs when all you're doing is conmbining the two

el ements together. |It's ridiculous to say that all of a
sudden an EEL becones a new product that we have to do
sonme di agnostic neasures on when we have been dealing
with |l oops and transport since day one.

The second problemis that Ms. Stang didn't
explain to you that a diagnostic nmeasure when it becones
a standard is not automatically incorporated into the
QPAP. At sone point the QPAP is frozen, shortly before
it's filed with the FCC, | believe. And any other
changes have to come through the six nonth review
process. So let's say that Qwest has filed with the
FCC, and then there's a decision that there's going to
be a conversion of a diagnostic neasure to a bench mark.
That's not automatically incorporated in the QPAP. You
have to wait until the six nmonth review process, which
happens after the FCC has approved their application and
the QPAP goes into effect as it's currently structured.
So, you know, even if Qwaest files with the FCC early
sometine in the second quarter of next year, we're not
| ooki ng at getting any conversion froma diagnostic to a
bench mark even if that happens on a neasurenent side
into the QPAP until sonetinme in the followi ng year. So
that's, from our perspective, that causes sone rea
heartache, because you will have a standard, and as we
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1 discussed yesterday, you don't get any relief, any

2 outside of the QPAP, and you don't get any relief inside
3 of the QPAP

4 So those are really the issues from our

5 perspective that are problematic with respect to specia
6 access and EELs.

7 COW SSI ONER HEMSTAD: | have a question, and
8 I'mlooking at the materials from Qvest and the comment
9 of the FCC, reading, the FCC has repeatedly nade clear
10 that it:

11 Does not consider provisions of specia

12 access services pursuant to tariffs for

13 pur poses of determ ning checkli st

14 conpliance equally. There is no need to

15 consi der the provision of special access

16 in context of the public interest

17 requirenment.

18 What is your reaction to that in what we're
19 tal king about here?

20 MR. KOPTA: M reaction is that that's

21 certainly what the FCC has said, and naturally we're
22 disappointed that that's what the FCC has said. What
23 we're saying to this Commission is that may be the

24 floor, but it's not the ceiling. Wat the Conm ssion
25 needs to | ook at here is howis |ocal service
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provisioned in the state of Washington. And today, a
good part of it, if not the majority of it, is

provi sioned using at least in part special access
circuits. And so | think in this state, | don't know
what it's like in New York or Massachusetts or Texas,
but in Washington, those are the circunstances that we
deal with here today.

And, you know, obviously the FCC is thinking,
okay, we're not going to deal with that here, and that's
really what they're saying in their orders, we're not
going to deal with that here, we're going to deal with
t hat somepl ace el se, and they have issued an MPRM The
problemwith the MPRMis that one of the questions that
they're asking is, should we even do anythi ng about
this. So we could be sitting here a year from now not
havi ng heard anything fromthe FCC or having heard from
t hem saying, well, yeah, there are a | ot of issues, and
we just won't do anything about it right now. 1In the
meantime, all we have are special access circuits to be
able to provision |ocal exchange service, and we're not
getting the kind of service that we should be able to
get to be able to provide an effective alternative to
consuners in Washi ngton. Thank you.

JUDGE RENDAHL: |Is there any other party who
wi shes to comment on this issue?
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MS. NELSON: | would like to, Worl dCom
Commi ssi oner Hemstad, in response
specifically to your question, | |ooked at the cites

that are in Qvest's slide, and those di scussions are
about different various checklist itens, but the
specific one on the public interest piece of that, that
gquote is in a footnote, and it was within the context of
a di scussion of Section 272, so there wasn't a rea
fully devel oped di scussion of the issue of how specia
access affects the public interest analysis.

The other thing that | thought about when
| ooked at the FCC orders on this issue was it | ooked
i ke what the FCC was doi ng was eval uating argunents
made at the FCC where the state hasn't already nmade a
recommendati on that special access should be included in
the PAP, you know, in either in the way that
Conmi ssioner Gfford would like to see it included or in
some way where penalties would be attached to it. So |
haven't seen an analysis fromthe FCC where the state
has actual ly included special access in the PAP, and
-- and so we don't know what the FCC would do with that
once it got there.

MS. STANG May | ask, Ms. Singer-Nelson, are
you representing that there are states with PAPs that
have speci al access?
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MS. NELSON: No.

MS. STANG  Okay, because your comments
seened to indicate that you thought that the FCC s view
was conditioned on a situation where they had speci al
access in the PAP.

MS. NELSON: No, not at all, no, that wasn't
what nmy argunment was at all.

JUDGE RENDAHL: I would like all the conments
to be directed to the Bench.

M5. STANG | apol ogi ze.

CHAl RAOMAN SHOWALTER: | have a question of

M. Kopt a.

MS. NELSON: Sure.

CHAl RMOVAN SHOWALTER: M. Kopta, at the --
toward the end of your comrents, and | actually think at
t he begi nning too, you said, and they nmeaning certain
CLECs, are not going to get relief outside of the QPAP.
Why is that?

MR. KOPTA: We had the discussion yesterday
that if sonething is nmeasured and i ncluded within the
nmeasures that the QPAP addresses but there's no paynent
opportunity, it is included because of the --

CHAl R\OMAN SHOWALTER: Because of the
contractual obligations?

MR, KOPTA: Right.
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CHAl RMOMAN SHOWALTER:  Ckay, thank you.

JUDGE RENDAHL: Ckay, Ms. Stang, just a few
m nutes on rebuttal, and then M. Spinks has a few
guestions, and then |I think we need to nove on.

MS. STANG  Okay.

MS. NELSON: Excuse me, Judge, | haven't
finished. | just wanted to respond to the
Conmmi ssi oner' s questi on.

JUDGE RENDAHL: Okay.

MS. NELSON: But Worl dCom actual | y addresses
this issue in the brief extensively, but | did want to
go through sone of the argunments. WorldCom does think
that this is part of the public interest analysis, and
the reason is once Qunest is ultimately granted 271 | ong
di stance authority, it will have increased incentive to
provi de poor perfornmance on these very key circuits to
its conmpetitors in favor of its own retail custoners, so
it's going to affect the conpetitive aspects of both the
| ocal market and the [ong distance market here in
Washi ngt on.

Now several states have ruled that special
access services should be neasured. Colorado's, you
know, Comm ssioner G fford's recormendation is the only
pl ace where that's been in the context of the 271 case.
But in Texas after the 271 case had gone through, Texas
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recogni zed that access should be a |evel of

di saggregation for UNE neasures when access is ordered
in place of UNEs, just |ike Conm ssioner G fford did,
and that's currently under arbitration in Texas. New
York, after the 271 docket was over, they addressed
speci al access as a separate matter. The New York
Conmmi ssi on concluded its investigation and found access
critical to businesses and to CLECs for |oca
conpetition and that Verizon continued to be the
monopoly provider of the last mle facilities. The New
York Commi ssion found that access service provisioning
was poor and discrimnatory to CLECs conpared to the

I LEC retail customers and held all access circuits
shoul d continue to be reviewed subject to performance
reporting. And then in our brief --

JUDGE RENDAHL: Do you have a cite for that,
or is this in your brief?

MS. NELSON: It's in our brief.

And t hen Massachusetts, again, not in the 271
docket, but the commi ssion ordered Verizon to report to
the Commi ssion on its performance on both interstate and
intrastate access circuits. |In Indiana, the Indiana
Conmi ssi on issued a guidance to the parties in --
actually in the Areritech PAP proceedi ng and expressed
its tendency to include special access in the PAP. And
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then we all know about what Conmi ssioner Gfford is
recommendi ng in the Col orado case.

Now t he issue of this Conmm ssion's
jurisdiction over access services purchased out of the
interstate tariff was addressed very extensively by the
Conmi ssion in the AT&T special access conpl ai nt
proceeding. And this Comr ssion found that it did have
jurisdiction over those circuits even if it was
purchased out of the interstate tariff. And it -- the
argunment there was on mxed use facilities where there's
both interstate and intrastate traffic going over a
facility, it only needs to contain 10% interstate
traffic to be classified -- to be purchased out of the
interstate tariff. So this Comm ssion said, since there
was intrastate traffic flowi ng over those circuits, it
had jurisdiction to require good quality of service on
that circuit.

Now i n response to sone of Ms. Stang's
argunents, the parties did start -- if the -- | don't
think it's significant that the parties didn't talk
about special access a |lot at the beginning of this
process. However, if the Comm ssion were to find that
was significant that the parties had just started
bringing it up later, in fact, WrldComdid raise it at
the very last neeting of the PEP collaborative when it
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was -- when it was -- when Qwnest wal ked away fromthe
PEP col | aborative, so it was raised at that tine.

Now on the -- in response to the argunent
about the purpose of the PAP having self executing
penalties, | think the Conm ssion could, like
Conmi ssioner Gfford, refuse to |l ook at the PAP in that
narrow way and agree to -- there's nothing preventing

the Comnmi ssion from agreeing to have neasurenents

i ncluded in the PAP on special access services but not
attach penalties to that at this time. There's nothing
preventing the Conm ssion from doing that.

As far as the issue of the FCC | ooki ng at
speci al access services right now, as M. Kopta said,
the Conmmi ssion's just beginning its process, and the
process is slow, problens exist currently, and we need
the -- we need sone kind of relief now, particularly if
Qnest were to get into the long distance market prior to
there being any standards set by the FCC for specia

access services. Because again, it's -- they're very
i mportant services to both |ocal and | ong distance
conpetitors, and if there -- there is definitely an

incentive, a natural incentive, for Qwvest as a nonopoly
provi der and a conpetitor to provide better service
quality to its retail custoners than it is to its --
than it has to its whol esale custonmers. So if the
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standards aren't in place until, you know, sonetime a
couple of years fromnow, we will |ose a |lot of ground
inthat initial time where Quest has actually entered
the long distance market. So Worl dCom woul d ask t hat
the Commi ssion start reviewing its service quality,
Qnest's service quality now and not wait until the FCC
does sonet hi ng.

I'"mjust thinking about whether | have any
nore responses to what Ms. Stang said. Well, so in
closing, I think it is -- it should be part of the
Commi ssion's review of the PAP. WrldComthinks for the
reasons expressed in the brief and the reasons |
hi ghlighted today that it should be included in the PAP.
Worl dCom woul d i ke there to be attached penalties, but
there -- but at a mininum we would |like to see specia
access included so that the service quality is neasured,
and you could actually do as Commi ssioner Gfford is
recommendi ng the Col orado Comni ssi on do.

Thank you.

JUDGE RENDAHL: Thank you.

Ms. Stang.

MS. STANG Briefly.

JUDGE RENDAHL: Briefly.

MS. STANG What M. Kopta said is not true.
There is no reason that they can not purchase the
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conbi nati ons, UNEs, to provide the service that they
want to provide. The reason that there aren't the kinds
of nmeasurenents that he eludes to is the CLECs aren't
purchasing it. They don't want to purchase it through
UNEs. Yes, there was a tine in which we weren't
offering it, but we do now, and there's absolutely no
reason they can't do it, and | understand that actually
his clients are interested in doing conversions and have
been tal king to Qmest about that. Wth respect -- and
they could do other things too. They could purchase it
out of the local tariffs if they're so concerned about
it.

But the end gane here is they want the
conveni ence or the benefits that they have or believe
they have purchasing it out of the federal tariff,

i ncluding | ower prices, and want us to pay for things
that have nothing to do with local service. M. Singer
says, well, yes, you could have sonme local traffic
riding on that FCC tariff, but you could have interstate
traffic, and we can't tell what part is what. They
can't -- they don't like that they can't distance

t hemsel ves from what the FCC has said on this matter,
and they have said nothing conpelling that should neke
you di stance yourself or reject what the FCC has said so
far as well.
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Wth respect to the diagnostic neasures,
meant to enphasize this, and if | didn't, these parties
sat at the table at the ROC col |l aborative, and if they
t hought there should be diagnostic standards for EELs,
t hey shoul d have nmade that affirmative proposition or
proffer, but they didn't. Maybe that was their strategy
not to. In the end, what we have said about diagnostic
nmeasures, including themin the PAP, is that we will do
it up through this ROC process, and then we will do it
at the six nonth review. There's really no other
opportunity. [It's not going to happen in between. But
again, if they thought that there was a concern that
sonmet hing was going to be -- | nean if they're thinking
there's going to be a need to -- an inpending need to
have a neasure go from di agnostic to a standard before
the first six nonth review, why weren't they in the ROC
0SS col | aborative saying, no, | want this standard now.
They coul d have taken that to the steering conmttee, to
an i ndependent decider, and they knew we had nmade a
conmitrment to roll that through the PAP. They didn't.
Wth respect to the right under the PAP to
sue for special access, we nade this clear in our
col | aborative to their responses for requests for
adm ssions. We're not saying they have -- are precluded
from pursuing renedies for things that aren't covered,
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1

i.e., special access. W nmade it -- | nean there are
things -- you can take that to an absurd concl usi on.
mean we have said personal injury, property damage,
intellectual rights. Those things may be in the SGAT,
but they're not covered by the PAP. W' re not saying we
preclude all your rights to that. We nmade it clear it
didn't preclude special access, so M. Kopta should
understand that. |f you ignore the FCC MPRM what we're
going to end up with potentially is standards that
conflict, because the FCC certainly thinks they have
jurisdiction over special access purchased out of their
tariff.

Finally, I"'mnot going to go through this,
but I -- we have addressed the so called precedent that
Ms. Singer-Nelson refers to, and it's not. If you take
a look at the cases, they sort of glomred together as
sort of an utter -- for the proposition that states are
doi ng what they urge you to do, you will see that that's
not true. Nunber one, these states including
Massachusetts said they have no jurisdiction over the

federal. They're looking at it but not assuming that
they have jurisdiction for under FCC tariffs. |If,
again, if you look at these dockets, you will see they

have nothing to do with 271. They are |local or dockets
that the commission initiated under their own
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jurisdiction.

And, you know, we said that to Chairnman
Gfford, if you think that they need to | ook at this,
open up sone sort of informal investigation, but it's
not a PAP issue. And if that's really what these CLECs
are looking at, then they shouldn't -- and what they
want, they shouldn't be afraid, they shouldn't be
insisting that it come into the PAP. And | would refer
you to our coments on that. Again, Texas is
arbitrating. There has not been any state today which
has included a PAP. Indiana, there is a recomendation
fromstaff to ook at it, but again, it's not -- there's
not been a determination, and I think this MPRMis going
to affect dramatically all the novenents which has been
initiated by CLECs to have it included, because the FCC
has said, we have jurisdiction over our tariffs, and
we're going to look at these things, and that's where it
shoul d be dealt with.

Thank you.

JUDGE RENDAHL: Thank you, | know M. Spinks
has a few questions.

MR, SPINKS: At least one. Qaest and the
CLECs are at inpasse over whether perfornmance neasure
PO 2(b) should be included in the QPAP, and |'m
wondering how that issue, assuming that the steering
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conmittee and executive comrmittee decide that it's nost
appropriate for each state to decide that individually,
how does that issue get before us; would there be a
paper record?

MS. STANG Would you like me to answer that
first, M. Spinks?

JUDGE RENDAHL: Yes.

MS. STANG | would like to distinguish a
little bit what we have been tal king about, first of
all, with respect to the rollover of diagnostic nmeasures

that are part of PIDs, and they're already in the PAP as
product disaggregation. W have not said we
automatically roll over new neasures, you know, that
cone in. There's a reason for that, and that's because
we know what the diagnostic neasures are that are
product di saggregations, because they're already in the
PAP. W have tal ked about that. W have that
visibility. W don't have that to new nmeasures that

m ght be devel oped, whol e new neasures |ike the 02 or
there are others. So we don't see that automatically
rolling into the PAP

VWhat we think -- where we think that will
cone inis at the six nonth review. | nean the parties
wi |l have the opportunity, and keep in mnd nobody has

asked that that be in the PAP to this date. It's never
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been requested in the PAP to this date. | believe that
is true. So the point is we would put it in the PAP at
the six nonth review.

| see your face. | think what -- | nean
they're asking for it nowin the ROC GSS, but they never
asked for it through any PAP process.

MR, SPINKS: Well, it had been di agnostic
until recently when the standards had been set, and then
in conjunction with that, | understand that they have

al so asked that it be included in the PAP.

M5. STANG Well, they didn't neke that
request in our hearings, and they could have done that
even though it were diagnostic.

MR, SPINKS: Okay, so Qwest's proposal is
that you wait until the six nmonth review to consider it?

M5. STANG That's our viewis that that's
the appropriate place for entirely new PIDs to cone into
t he PAP.

MR. SPINKS: And the CLECs' view?

MR. FINNEGAN: This is John Finnegan, | would
like to respond to that.

JUDGE RENDAHL: Before you do that,

M. Finnegan, we will have to swear you in as a wtness.

MR. FINNEGAN: That was what | was going to
say.
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(Wtness John Finnegan was sworn.)

MR. FI NNEGAN: At | east AT&T's view on the
PO 2(b) neasurenent, and this is a nmeasurenent of
Qnest's ability to process orders without intervention
until we have got a bench mark set through the ROC
process, it's sonewhat premature to nake the request in
the PAP process to have that included in the
nmeasur enent .

In the ROC process, the CLECs had requested
two things. One was that a bench mark be established
for what M. Spinks has accurately described as what had
been a diagnostic standard. And the second thing we
requested was that once the bench mark was set, the
measure be included in the QPAP. Qwest's response to
that was basically accepting the fact that a bench mark
could be set for the PO 2(b) nmeasurenment, but that it
was i nappropriate for a PAP decision to be nmade in the
ROC process.

The issue is still at inpasse and -- at the
ROC. There's two things that could happen in the ROC
i npasse for the PO through the executive conmttee. One
is the -- | guess there's several things, but generally
they could say, yes, let's establish a bench mark, but
the QPAP discussion is premature. The second thing they
could do is agree that its bench marks shoul d be set and
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it should be in the QPAP. But if the former decision is
made and the QPAP issue is kicked to the individua
states, once the bench mark has been set, at that tinme,
we woul d request the PID be included in the QPAP.

MR, SPINKS: Well, that's precisely what |
had antici pated, which is why | had asked the question.

How wi || that process work when AT&T requests that for
Washi ngt on?

MS. STANG Well, | guess we don't agree that
their -- the steering commttee made a determ nation

that they can decide what's in the QPAP
MR, SPINKS: No, |I'massum ng that they

don't.

MS. STANG Yeah, | think that's their point.
Well, we think it's appropriately raised at the six
month review, and | guess | would say |I'm not sure what
harmthat is, | mean particularly with PO-2(b), | nean

this is why, and then M. WIllians is here and he's been
very much closer to what goes on or what has gone on in
t he ROC process over this issue, but this is one the FCC
has been very tentative about in howit handles it for
review for 271 given the CLECs' ability to affect how we
deal with this nmeasure. So | guess the question is |
mean why would it be inappropriate to wait until the six
month review? Wiy is it necessary that it be included
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now?

MR, FINNEGAN: | would like to respond to
that if | could.

JUDGE RENDAHL: | think the Chairwoman has a

qguestion, and then why don't you give your response.

CHAl RAOMAN SHOWALTER:  Yeah, and this is
Chai rwonman Showalter. |It's probably a question or
comment that goes to you as well. It strikes nme that
this issue is not before us here. That is, there's an
event that we know about in the ROC process that could
| ead to a request by soneone at sone point in tinme that
we do something to incorporate a new issue into the
QPAP. \Whether that would be tinely before we conme out
with an order on this or isn't tinely and would need to
be postponed to a later date, i.e., the six nonth
review, | don't know, because what's in front of us
today doesn't include it at all

I would say as a general comment, sonmewhere
along the Iine you've got to cut things off. W have
sonmething in front of us that we have to decide, and as
with any hearing and ongoi ng proceedi ng, things do creep
in along the way. But yet you do draw a |line at sone
point. It seens |like to me that we don't know on this
i ssue whether it's one of the things that are going to
creep in along the way or it's too | ate because we
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simply haven't got it in front of us. Does anyone want
to comment on that?

JUDGE RENDAHL: | think first M. Finnegan
because you were about to junp in, and then Ms. Stang,
and then | think we ought to end this issue.

M . Fi nnegan.

MR. FI NNEGAN: Sure, the issue of what's the
harm and I'mnot afraid to do the math, but it | ooks
like the earliest Qumest could get into or get 271 relief
in the state of Washington is sonetine in the June, July
time frame. |If you tag an additional six nonths on top
of that, delaying the decision on whether or not that
measur enent should be in the process is effectively
pushing it off another year, and that's quite a | ong
time to be without what we consider to be an inportant
i ssue.

As far as the Chairperson's comments, we had
been waiting on the ROC executive conmmittee for a
decision. | don't know how this would work
adm nistratively, but our preference, as | had described
it, was for to have the decision first on the bench
mark. To ensure that it doesn't becone an untinely
request, we m ght suggest now that the PO 2(b)
measur enent be included as one of the perfornmance
measurenents in the Washi ngt on PAP but regardl ess of
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what ever the outcone is in the executive committee
appeal

JUDGE RENDAHL: Ms. Stang.

MS. STANG  Well, you know, obviously we

object to that. | mean it's not as if this is the first
noment that AT&T had to consider this process. The
issue -- | nean if M. Finnegan was concerned about it,

he could have teed it up all along the way, and he did
not. Obviously we're going to have to denonstrate sone
-- it's not as if we don't -- aren't held to sonme
standard for PO-2(b) in the FCC s review and they're
going to look at it.

But, you know, to your point, we have to draw
the line sonewhere, and we have. W have gone through
this process, and they had nultiple opportunities to
raise it, and they could have raised it just |ike they
did -- actually, they did raise tw diagnostic neasures
in M. Antonuk's process and asked us, they were changed
managenment neasures, and asked us to accept them and we
made an exception there. It was in front of
M. Antonuk, and we said, okay, we're going to put those
in, and we will accept the standard that the ROC gives
us. You know, it was a way to try and get to sone
closure. They didn't -- they could have raised PO 2(b)
as one of those issues there. They did not. So I think
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that that shows a credibility of M. Finnegan's claim

JUDGE RENDAHL: Ckay, thank you.

Let's be off the record for a nonent.

(Recess taken.)

JUDGE RENDAHL: We're back on the record
after our nmorning break, and we are starting with the
| ssue M paynent |evel for high value services, and
because of our limted amount of time, Qwest will have
five mnutes to address its issue, its comments on this
i ssue, and the other parties will collectively have five
m nutes, and they can divvy that up as they wi sh, but we
need to get through these issues this norning.

Go ahead, Ms. Stang.

MS. STANG | will et M. Kopta start on
that, and I will just reserve my coments for rebuttal.

JUDGE RENDAHL: Thank you.

M. Kopt a.

MR. KOPTA: Thank you, Your Honor.
In some ways in |ight of the |ast discussion
that we had, this is somewhat theoretical, because we're

still constrained in our ability to obtain high capacity
UNEs. But being in -- being as optim stic as possible
and believing that at sone point we will be able to get

nore of these, the QPAP, as we discussed yesterday, is
designed to ensure that Qmest has the financial
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incentive to provide quality service. And with respect
to the high capacity circuits, both |oops and transport,
the current paynent |levels that are in the QPAP don't do
that. They're set at the same | evel whether you get a
two wire analog | oop or a DS3 | oop, even though the
price varies enornously.

In our brief, as we explained, the retai
rate or the tariff rate for a DS3 circuit, for exanple,
is $1,500, and the UNE rate that Qwmest proposed in the
cost docket here is around $800. So they can nake a
whol e | ot of paynents for poor service if they hang on
to that custoner paying $1,500 rather than providing us
the I oop for $800 and having the custoner be ours
i nstead of Quest's.

Quwest did include a proposal during the
hearings to adjust the paynent |levels for those types of
services, but Qwest conditioned that on a reduction in
t he payments for other types of services. There was
nothing in the record that denonstrated any connection
between those. For exanple, if you | ook on Exhibit
1204-C, which is the presentation that M. Inouye had at
the hearing, specifically on page 13, it |ists what
Qnest' s proposal was, and there's absolutely no evidence
linking the rates for business and residential resale
with DS3 | oops, and there was no indication that the
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paynment |evels were set at a |l evel that was somehow an
average of all of the different types of payment |evels.
In fact, Qwest agreed to increase paynent |evels for
col l ocation without any correspondi ng decrease in any
ot her servi ce.

So fromour point of view, there was no
established rel ati onshi p between the vari ous paynent
| evel s so that you needed to sort of have a revenue
neutral approach so that if you're going to increase
some, you're going to have to decrease others. But each
paynment |evel for each type of service needs to be
sufficient to ensure conpliance with the obligations
with respect to that service. And as it stands right
now, that's not the case with the DS1, DS3 | oops and
with DS1, DS3 transport. And | think that basically
covers the issue.

JUDGE RENDAHL: Thank you.

Ms. Stang.
MS. STANG. You need to understand the
context of this. The -- all these services under what

our plan was, the Texas plan, are treated as we have
been treating themin Attachnment 1 to our PAP. Renenber
we tal ked about those PIDs. W had offered in addition
to all the other things | tal ked about that we did to

i ncrease the paynent |evel for services, including as to
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sonme of these high valued services, renenber | talked
about the critical value and reducing the critica

val ue, which is one way of saying, we're going to, you
know, basically increase the opportunity that we're
going to end up nmaki ng paynents on those, so that in
addition to increasing paynents on other services, we
addressed an in -- upped the paynent |evel of our PAP
wel | above over Texas as we had started.

This was another kind of an issue, and it
actual ly was approached -- we were approaching the ROC
col | aborative to do this, and we said, we w |l consider
that, we were trying to be reasonable and get to
resol ution, the PEP coll aborative, and we said, we wll
consider that. Well, in the hearing, M. Finnegan put
out a proposal, and we said, that proposal doesn't nmke
sense to us, because our concept of what you night be
asking for is you want to raise sone services, and you
think they're higher valued services, then the right
thing to do is to consider whether the other services
that you by definition then don't consider higher value
servi ces should be adjusted, calibrate them

And what M. Kopta pointed to you is
evidence. It's the exhibit that's in M. Inouye's
exhibit at page 13 and 12. He asks -- he took a | ook at
-- he took a | ook at both the AT&T proposal and our
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proposal, and he basically said, the way that we woul d
approach this, the offer that we would make is to | ook
at the value of the service and | ook at the relationship
to the paynent anount that you're proposing, and try to
calibrate that approach by neking sure that as you took
the val ue, you took the paynent anount, and there was a
ratio, a consistent ratio between the service that they
paid or the price they paid and the amount of penalty
that was proposing. AT&T didn't |ike that approach

And what M. Antonuk said was, you know, if
you' re going to ask for this increase, this up, then you
need to al so be reasonabl e and make t he adjustnent down.
You know, if your premise is one is worth nore, then you
need to |l ook at that. And so that's what we proposed,
and AT&T and the others rejected it. Actually,
M. Kopta's clients never really supported this proposa
until after the hearing. But in the end, that was
M. Antonuk's ruling is that it was reasonable, if you
want to do sonmething, it was reasonable to do it up and
down. 1t was our offer had been rejected, and therefore
he didn't feel like there was a requirenent, keep in
m nd the standard, is this necessary for there to be an
ef fective backsliding program you know. He concl uded
no given the history both of the changes we have nade
and the Texas pl an.
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And | -- | submit this is evidence, both in
terms of the testinony and the exhibit that we provided
inthe nulti-state and the parties' opportunity to
extensively cross-examne M. Inouye. |In fact, not only
on this issue, but he was cross-exam ned for over the
course of three days on all of these PAP issues. And
that's all

JUDGE RENDAHL: M. Kopta, | have just one
nore question. Are you proposing then to go back to the
AT&T proposal that was made during the nulti-state
hearing, or what is your proposal, what do you recomrend
that we do?

MR. KOPTA: Well, what we would recomrend is
that the Conmi ssion establish the paynent rates at those
that Qwest proposed for the DS3 | oops and transport and
DS1 | oops and transport. Again, Ms. Stang is talking
about high value, and that's the way that the AT&T
approached it. From our perspective, it's not so much
an issue of high value as relationship to the financia
situation of the cost of the service to Quest and the

retail rate for the service. So if thereis a -- if
they can nmake a paynment to a CLEC and have that be the
-- oh, all right, I will cut it short and say, if you

| ook at the reference that | gave to you, the paynent
references and for DS3 and DS1 for UBL and UDIT for both
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DS3 and DS1 on this exhibit that it should be the

payment |evels that Qwmest has proposed in this exhibit.
JUDGE RENDAHL: W thout any concom tant

| owering of paynents in other areas?

MR. KOPTA: That's correct. | nmean from our
perspective, we're fine with | owering the paynents for
resale. | nmean we don't do resale. But | don't think

it's our place to say take it away from sonebody else to
give it to us, and | don't think there's been anything
established in this record that has any |ink between
resal e and hi gh capacity | oops.

JUDGE RENDAHL: Okay, I'mjust trying to
clarify what the recommendations that the parties are
maki ng.

Any questions?

CHAl RAMOVAN SHOWALTER:  No.

JUDGE RENDAHL: Thank you.

MS. DOBERNECK:  Your Honor, if I could
just --

JUDGE RENDAHL: One ninute.

MS. DOBERNECK: | will be 20 seconds. |
woul d just sinply suggest from Covad' s perspective that
we woul d vehenmently object to this calibration notion
One of the elenents that Qwest proposed to calibrate
downwards is two wire non-|loaded | oops. From Covad's



06203

perspective, that is a huge conponent of our ability to
provi de service in this state in the |ocal market, so we
woul d strongly object to any downward novenent on that
one.

JUDGE RENDAHL: Thank you.

MS. STANG Can | nmake just one |ast comment,
and that is -- that is that keep in mnd that no one
established that any of the changes, the upward
mobility, was necessary to establish the sufficiency of
tier 1 or tier 2 paynents.

JUDGE RENDAHL: Thank you.

Ckay, let's nove now to the issue of
sufficiency of paynents, and which of the parties intend
to comment on this? |s there one party that's going to
carry the ball? M. Wigler, M. Doberneck, does
anybody wi sh to speak on this?

MS. STANG O can we also ask the specifics
of -- this was one that | wasn't quite sure what the
exact nature -- | nmean sufficiency is pretty broad.

CHAl RAOMAN SHOWALTER: What letter is this?

JUDGE RENDAHL: This is letter Q

Ms. Dober neck.

MS. DOBERNECK: Honestly, my -- | was
focusing nore on being responsive to Qvest and how it
was approaching the sufficiency issue. | nean dependi ng
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on what Ms. Stang says, | mean | think it may be covered
in the brief, and I"mjust kind of up in the air. And
if she has no further comment other than their briefing,
| think | can rely on mne as well

JUDGE RENDAHL: Maybe | will ask a question.
Is the question whether the -- related to what we were
tal ki ng about before, the paynents that are set forth in
the QPAP, are they sufficient to create a disincentive
to Qunest or an incentive to Quest to create good
performance? |s that the issue?

M5. DOBERNECK: | view the issue as the
i ncentive and the conpensation, and both of those are
covered in our brief. And if Qwmest isn't making any
further statenent, |'m happy to rely on our briefing
conment s.

MS. NELSON: Excuse ne, Judge, | just wanted
to add that our argunent that we tal ked about a little
earlier about the evidentiary argunent of the val ue of
the evidence that Qmest, the rel evance --

JUDGE RENDAHL: That was off the record.

MS. NELSON: Ch, okay. WorldComdid brief an
i ssue on the relevancy of sone evidence that Quest
presented and that M. Antonuk addressed in his report.

JUDGE RENDAHL: Do you have a page reference
in the report?
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MS. NELSON: Yes, let nme find the page
reference in our brief, page 6 and 7 in our brief, and
it's the report at page 25, | believe. So this -- that
would fall into this category. | think our brief
addresses the issue, and we don't need to reargue it,
but | did want to note that it was included in that
i ssue.

JUDGE RENDAHL: Thank you.

M. Weigler, you just raised your hand.

MR. VEI GLER: Just to say that we have sone
comments on this in our brief, and we will rely on those
conment s.

JUDGE RENDAHL: Do you have page references?

MR, WEIGLER: Starting at page 10.

JUDGE RENDAHL: Okay.

Ms. Stang.

MS. STANG The only thing | would say
because | think they're kind of vague comments, no one
objected to Ms. Singer-Nelson, | nmean no one objected to
t he evidence, and to the extent that they felt like it
wasn't relevant or sufficient, they neither objected to
the evidence that we provided or provided any of their
own. And | refer the Commi ssion to what we have
referred to here before, which | think is 1224,

M. lnouye's slide CTI-5, which is chalk full of
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evi dence of the payments, both the tier 1 and tier 2
paynments that are made under the plan

I mentioned yesterday there's a figure on
slide 2 that is the total priceouts for the nine states,
February through May. And | won't nention that nunber,
because it is confidential, but | will say that for
Washington, | think | nmentioned this yesterday, 29% of
t hat number is Washington al one, so you can see that the
paynment anounts are extraordinarily robust.

If you're interested nore in terns of the
i ndi vi dual paynment amounts for individual orders that we
would miss, | would ask you to | ook at the slides that
follow on three and four for msses for OP-13(a), OP-3
and 4. We tried to price out a mss under those
performance neasures to give a nmagnitude of the kinds of
paynments that we would make. And again, they were --
they are very robust, and no party brought forth any
evi dence to the contrary.

So that is the -- ny response, and | think
that the Commi ssion can derive the sanme conclusion from
this exhibit as well as M. Inouye's testinony regarding
this exhibit.

JUDGE RENDAHL: Thank you. | wll just note
I think the exhibit is 1204-C, not 1224.

MS. STANG Oh, |I'msorry, thank you.



06207

MR, VEIGER | just want to point out that
AT&T in the proceeding did bring up sone objections to
that particular exhibit. | mean not the adm ssion of

the exhibit, but did bring up the possibilities of the
robustness and the plan not being quite what Quest
presented. But those -- that's in the record. So when
they said no one brought up in any objections or any

ot her evidence, that's, in nmy recollection, that's not
true.

JUDGE RENDAHL: Thank you.

Any questions?

Ckay, well, thank you for your brevity on
t hat point.

M5. STANG It was either five mnutes or al
day.

JUDGE RENDAHL: Good choi ce.

Let's move to the next issue, which would be
back to Issue |, the duration or severity of the cap
Is this an all day or nothing issue as well?

MR, VEEI GLER:  What | was planning to do was
wal k through the math and then have M. -- turn it over
to M. Finnegan.

M. Finnegan, are you on the phone?

MR. FI NNEGAN:  Yes.

MR, WEI GLER: Okay, great.
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And then turn it over to M. Finnegan to
explain the issue. W wll do it under five mnutes.

JUDGE RENDAHL: Thank you.

M . Finnegan, you m ght not be able to hear
M. Weigler go through his presentation because he's
away froma mke. Let's see if we can get himone.

Okay, you will be able to hear it now.

And for the record, M. Wigler has witten
some notes on a flip chart which we may want to include
as a denonstrative exhibit, but for now, he's referring
to a chart, and if you can explain what you've got on
the chart as you wal k through it, that would be hel pful
for the record.

MR, WEI GLER: Sure. Before turning this over
to M. Finnegan, | just want to wal k through what | have
written on the board. This is an exanple of a situation
where Qmest is capped in a neasure at 100% and | will
explain what | nean. The CLECs, this is a, for |ack of
a better term would this be called an interval, John,
the CLEC installation interval m nus parity standard of
performance divided by parity standard of performance?

MR, FINNEGAN: Yes, in that exanmple, it wll.

MR, WEIGER: Okay. And that's an interval
that affects a lot of PIDs, OP-3, OP-4, MR- 6, OP-5 are
some exanples. So let's look at the math on this.
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JUDGE RENDAHL: Can you, before you go
through the math, can you expl ain what the purpose of
this function is, the -- or is that sonething
M. Finnegan is going to go through?

MR, VWEIGER: M. Finnegan will go through

t hat .

JUDGE RENDAHL: Ckay.

MR, VEIGLER: |'mjust showi ng that there's
an interval here. |'mjust going through the math, and

then | really have to turn it over.

JUDGE RENDAHL: That's fine.

MR VWEIGLER: So let's go through the math
here. For exanple, the installation, the actua
installation interval that Qwaest conmes up with is 12
days, and the parity standard of performnce woul d
actually be 4 days. So Qmest did it in 12 days, the
parity, what they're doing it for their retail customers
is 4 days, so you would take the 12 days mnus the 4
days and divide it by the 4 days, and that would get --
because it's parity standard, installation interva
m nus parity standard performance divided by parity
standard performance. That's 12 m nus 4 over 4, which
is -- equals 2 or the effectiveness of 200% And then
you take actually, as a hypothetical, you would take
200% tines the 100 orders, and that would be 200
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occurrences.

VWhat Qnest does is, in a QPAP, is even though
you're conming up with a 2.0 here or a 200% Qwest caps
that at 100% So you wouldn't have a 2.0 here, although
that's what the math shows, you would have a 1 tinmes 100
orders. So the CLECs' paynents, even though that the
disparity is actually 12 days mnus 4 days cones up with
a 2 or a 200% OQwest would cap that, take that in half,
and you're not actually getting the severity.

And with that, | would turn it over to ny
expert to explain it alittle better.

CHAl RWOMVAN SHOWALTER: Before you do that,
before you get to the content of this, just so that
we're sinply foll owing the nath.

MR, VEI GLER:  Sure.

CHAl RMOMAN SHOWALTER: Is it 100% because
it's half of 200% or because 100%is the cap?

MR, VEI GLER:  Qwest has made 100% t he cap.

CHAl RAOMAN SHOWALTER: Okay. So if in that
exanple it were 16 days instead of 12 and you arrived at
300% i nstead of 200% the cap would still be 100%®

MR, WEIGER: That's right.

CHAl RMOMAN SHOWALTER:  Okay.

MR, VWEIGER And that's what we're arguing
agai nst .
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JUDGE RENDAHL: M. Finnegan.

MR, FINNEGAN:. First, | want to warn you, our
PBX went down this norning, so |I'mtalking on a cel
phone, and | have been dropping off every once in a
while, so if | do drop off, | will call back

JUDGE RENDAHL: Thank you.

MR. FINNEGAN: This is really a sinpler
matter to understand than it may first appear. In
cal cul ati ng how much Qwest owes under the plan, you
mul tiply what are called the paynent occurrences by the
paynment ampounts in tables that Qwest has. The paynent
anounts vary by the nunber of consecutive nonths of mss
and the characterization of a neasurenent as high,
medium or low. But | won't tal k about the paynent
amounts in the tables. Wat | want to focus on is how
you arrive at the paynent occurrences.

The way you arrive at the paynent occurrences
are through multiplying two factors together. The first
factor is the amount of activity that's in a given
month. And the reason for that is it recognizes, al
ot her things being the sane, if you have nore
performance in a nonth than say sone ot her CLECs, you
shoul d get nore conpensation, all other things being the
same. So if you have 1,000 orders conpleted in a nonth
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and one other CLEC only has 10 orders conpleted in a
nonth, if you're both provided the same inadequate
performance, the CLEC with the 1,000 orders should
generally receive nore conpensation than the CLEC with
10 orders.

The other factor is how far away fromthe
standard has Qwest performance devi ated, and the concept
there is the worse Qnest's performance gets, the higher
the payments should be, and that cal cul ati on of how far
Qnest performance has deviated fromthe standard is what
M. Weigler had denonstrated in that exanple. It's what
the CLEC result is mnus what the standard is divided by
t he standard.

What Qwest has proposed to do is arbitrarily
cap how poor their performance can be at 100% So as
Chai rwonan Showal ter pointed out, if their perfornmance
to a CLEC is 16 days or 20 days or 50 days and the
performance to the standard is 4 days, it doesn't matter
that Qwest's performance can be that nuch worse than
what the standard is. All the CLEC would be entitled to
for the purposes of the calculation of the deviation
fromthe standard is 100%

So there reaches a point where there's no
additional incentive for Quwest to inprove its
performance. They pay the sanme in that exanple whether
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they provide the service to the CLEC in 8 days, 12 days,
or 120 days. There's no additional incentive for Quest
to inmprove their performance, and there's no reflection
of the fact that Qwest perfornmance has deviated in one
case, let's say a 12 day interval, a lot nore than it
woul d be in an 8 day interval.

We pointed this out in the hearing, and
M. Antonuk apparently nisunderstood the argunment. He
t hought we were arguing or AT&T was argui ng that we
should totally disregard the one factor, the quantity of
orders or the quantity of transactions, and solely
concentrate on the deviation fromthe standard. That
was not our intent at all. W had al ways recogni zed
that the paynent occurrence was a function of both the
anount of activity a CLEC had done in a nonth and the
deviation fromthe standard. Wat we were arguing is
you should not artificially cap what the percent
deviation from standard woul d be because that creates
the wong incentives and sends the wong policy nessage.

JUDGE RENDAHL: Thank you, M. Finnegan.

I'"mgoing to turn now to Qmest for their
response or M. Reynol ds.

MS. STANG Yeah, | think M. Reynolds can go
ahead and do this a little nore expeditiously.

JUDGE RENDAHL: Ckay, M. Reynol ds, you were
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sworn in yesterday, you remai n under oath.

MR. REYNOLDS: Ckay, thank you. [|'mgoing to
have to play the ganme show host here too.

John, can you hear ne?

MR. FI NNEGAN: Yes, | can.

MR, REYNOLDS: Just for M. Finnegan's
confort, I'mgoing to use pretty nmuch the sanme nunbers
t hat AT&T used, but | would like to go through the
calculations a little bit nore so that you understand
Qnest' s perspective on this issue.

M5. STANG. Mark, you might want to use a
di fferent col ored marker.

MR. REYNOLDS: | will.

And so | have witten on the easel the 12
m nus 4 divided by 4 equals 200% and | would like to

talk -- I"'mgoing to sinplify the exanple a little bit
nore. This 12 represents an average nunber of days per
order for an interval. And what |"'mgoing to do is use

an exanple of 3 orders, one 2 days, one 31 days, and one
3 days, and if you add those up, hopefully ny math is
right, you get 36 days total. And this is actually how
the matrix works. W would divide the 36 by 3 orders,
and you woul d get 12 average days. And | want you to
notice that if this is the retail parity standard and
this was derived simlarly using retail orders and
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retail installation intervals, that on 2 out of 3 of
these, Qwest actually beat the retail standard. It had
1 -- it had 1 order that was way out of whack at 31

days, but we average that in, we average it al
together, and we end up with 12 as the average.

What Qnest is saying is that we should cap
this at 100% because you have to have sone reflection of
where the actual occurrence was. This is the missed
occurrence. There's one m ssed occurrence in mny
exanple. |If we go back to AT&T's exanple, if you
recall, they had 100 orders down there. Well, sone
portion of those 100 orders probably net the standard,
and all Qwest is saying is that we should not be held
responsi bl e for nore than the nunber of orders the CLEC
submtted in the first place.

And we woul d submit that this same type of
limting function is included in the other plans
approved by the FCC. In fact, for Kansas, they limted
this not to 100% but to 50% just for this very reason
And so | would submit that Qmest actually is nmaking a
severity paynent here, that is we're conpensating nore,
at least in nmy exanple, nore than just the order we
m ssed, we're also conpensating two other orders that
were in conpliance. And although we didn't argue it
here today, Qwest put on substantial evidence of the
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anount of noney it pays out on interval neasures, and no
party refuted that that amount of nobney was
i nsufficient.

MS. STANG And, you know, | think it helps
to put this in perspective.

JUDGE RENDAHL: You will need a m crophone,
can you borrow from M. Weigler

MS. STANG It helps to set this up that, you
know, this is a per occurrence plan, and M. Antonuk
goes over this. | mean this plan started out as a per
occurrence plan, and that means somet hing. That neans
we're going to pay on these occurrences. And |ike Texas

and New York, | nean, |I'msorry, Texas, Kansas, and
Okl ahoma, it's set up in this way where there is this
cap given the issues that you -- that M. Reynolds just

di scussed. And in the record at 1207 | think is we
submi tted pages fromthe FCC docket for Kansas and
Ol ahoma that shows that there are these sane kind --
t hat these sanme nmechanismis used there for the sane
reasons that M. Reynolds tal ked about, that the equity
i n paying on the nunber of orders that you actually have
and not misaligning so that you're paying a penalty on
orders that really nmet the standard.

MR, REYNOLDS: | would just add one nore
thing. | know that as part of AT&T's argunent that they
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claimthat there should be severity, that is, you know,
Qnest shoul d be penalized for the magnitude of how it
m sses the interval, and I would -- and | think
pointed this out, but | would just stress that there is
a severity aspect to Qwest's plan, and | showed you that
we actually pay out on nore than just the one nissed
occurrence, we pay out on every occurrence or ever order
up to 100%

MR. FI NNEGAN: May | respond?

JUDGE RENDAHL: I n one mnute.

MR, FINNEGAN: | think what Qmest is doing is
m xi ng up a couple of concepts. In M. Reynolds
exanpl e, he's identifying that they have made two
conmitnments and ni ssed one commitnent. But for an
average interval neasure, it's not a commtnents net

nmeasure. It's a neasure of on average, did you neet the
bench mark or did you neet the standard for that
average. The presunption is you will have m ssed the

average. The way you can niss the average is you can
mss a lot of measures by a little bit, or you can have
a few orders with very long durations. That's the
nature of the average. And it's proper and appropriate
that even though under M. Reynol ds' exanple they may
have made those two comitnents, they really blew it on
the third one, and the average nechani sm accounts for
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that, and it should appropriately also be accounted for
in the percent deviation fromstandard. The standard is
an average. The standard is not the nunber of
conmitrents net.

JUDGE RENDAHL: Thank you, M. Finnegan.

I think we ought to nove off this issue now.
| appreciate the presentations on this point. Let's
go --

CHAl RAOMAN SHOWALTER:  |'m sorry, | just want
to make, just ny general confusion, but | understand
here we're tal king about a collective data that conpares
parity, et cetera. But for any itemthat goes into that
data, let's say the 31 day order, is that order also
subj ect to paynent under the escalating tier 1 paynents?
In other words, outside of this measure and paynent at
an individual level, is it also being addressed with an
ongoi ng escal ated paynent that flattens at the end of
si x nont hs?

MR. REYNOLDS: It is sonewhat of a different
i ssue, but the answer to that is, to the extent that we
nm ssed the same matrix for the sane CLEC in the prior
nonth, yes. It would continue to escalate until we
started to neet the performance neasure, and then it
woul d step down an amount for each conform ng nonth.

CHAl RMOVAN SHOWALTER: So am | right to say
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that at least for the things that are nmeasured on an
i ndi vi dual basis under the escal ati ng paynents, that
event has a dual characteristic, it's | ooked at as an
i ndi vidual event, it's also conpiled in sone parity
conparison data; is that correct?

MR. FINNEGAN: May | respond?

JUDGE RENDAHL: Go ahead.

MR. FINNEGAN: It's -- on the individua

paynment on an -- in the paynment tables in an individua
month, a mss is as good as a mle. |If you nmiss, it
doesn't matter if you mssed by alittle or mssed by a
lot. It's just whether or not you mssed or not. So

there's on an individual nmonthly basis in the paynent
tabl es really no consideration of what we characterize
as the severity of the miss, how severely have you
departed fromthe standard. The severity of the nmiss is
accounted for in the deviation fromthe standard that we
had just tal ked about.

| hope that helps to answer the question

MR. REYNOLDS: | guess | would just add that
the severity portion of it is calculated when you
actually calculate the miss, the nunmber of m sses, the
cal cul ati on of the number of misses thenselves is a
cal cul ation of severity.

MS. STANG Right, M. Finnegan is taking the
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position that this is the only way, but that's not
correct.

JUDGE RENDAHL: Okay, let's nove on to the
next issue, which is Issue K, recovery of paynents from
rate payers.

And | understand that, M. Crommell, you have
a brief corment on that, and Qwest may have a response.

MR, CROWELL: Thank you, Your Honor

Yes, we believe that the QPAP should
expressly preclude Qaest fromrecovering paynments from
rate payers. We believe this is clearly the FCC s
stated policy, and you can find this reflected in the
Bell Atlantic New York 271 order at Paragraph 443.

I will reserve the rest of ny tine.

JUDGE RENDAHL: Thank you.

Ms. Stang.

MS. STANG  What the FCC order says is
clearly stated in the order. | nmean the FCC cites case
law with respect to this issue. |[If there is |aw that

governs this, and we don't dispute the law, it does not
belong in a contract between parties. This Comm ssion
has the ability to execute on that |aw when the tine
cones. W have stated in our testinmony that we intend
to book this below the line if you wonder about our
intentions, but it's still inappropriate for such a --
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such a -- for a legal requirenment or a statenment of the
law to be included in the QPAP

JUDGE RENDAHL: M. Cromaell and then
M. Weigler

MR, CROWELL: Thank you, Your Honor

| agree it is well settled policy by the FCC.
| also see no harmin this Conm ssion nmaki ng an
affirmative statenment recogni zing that and making it
explicit in the context of the QPAP that wll be
appl i cabl e to Washi ngt on.

JUDGE RENDAHL: Thank you.

M. Weigler.

MR, VEI GLER: Looki ng back at the record and
the QPAP proceeding in front of M. Antonuk, M. Inouye
said that this particular |anguage, and it's on page 9
of ny presentation, on rate recovery is appropriate but
again refused to put it in the QPAP. | amnore
concerned on Qunest's refusal to put it in the QPAP.
Certainly you look in the QPAP, there's a | ot of
i nterplay between what comm ssions and | egal principles,
and there's no reason why this shouldn't be in there
too, and my huge concern is why Quwest is refusing to put

this in. | think naybe they're thinking if we don't put
it in, sonething nmaybe will slip aside, and maybe they
can do it.
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MS. STANG If it's the law, what validity do
your concerns have? | nean the FCC said it's the | aw,
and if this Comm ssion believes they have the ability to
enact the law, then |I don't know what your suspicions
are really worth.

JUDGE RENDAHL: Ckay, well, thank you for
your coments on that.

We have now the remai ni ng ot her issues
category, and there were the parties had identified
quite a few, and I know M. Spinks has a few questions
as wel | .

Ms. Singer-Nel son, had you intended to put on
some information about critical value discussion?

MS. NELSON: Yes.

JUDGE RENDAHL: Ckay, and M. Warner will do
t hat ?

MS. NELSON: Yes, Judge.

JUDGE RENDAHL: Ckay, let's hear your piece,
M. Warner.

MR. WARNER: Thank you.

Agai n, one of the points that we have raised
in our coments starting on page 23 and continuing on
page 24 was the statistical approach that was partially
agreed to in the PEP col | aborative, and Worl dCom
hi ghlights -- partially agreed to because there were
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1 certain parties that agreed to this and certain parties,
2 WorldCom and Z-Tel specifically, that did not agree to
3 this agreenent. So again, although this agreenent is
4 what's been put into the Qwest perfornmance assurance

5 plan, WorldCom notes that it did not agree to this

6 aspect of the statistical approach. And | -- it's

7 outlined in our comments, but | want to kind of just

8 explainit to make sure that it's clear and fol ks can
9 understand it, because | know statistics is kind of

10 confusing to folks.

11 COW SSI ONER HEMSTAD:  Where is it in your

12 brief?

13 MR. WARNER: It's again on page 23 and page
14 24.

15 JUDGE RENDAHL: And is this concerning the

16 critical Z value.

17 MR. WARNER: The critical value, yes.

18 JUDGE RENDAHL: The critical val ue.

19 MR. WARNER: Agai n, what the partia

20 agreenent basically said that is for certain -- again

21 the partial agreenment was to alter the critical value
22 from1.65 to 1.04 for a limted nunber of services for
23 the volunes of 1 to 10 and to increase the critica

24 value at varying levels for progressively |arger

25 volunmes. And so | guess just to explain, when you're
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| ooki ng at the performance results that are produced
with a parity measure, you're basically inmplying a
statistical test to that. And with a statistical test,
you have a chance of two types of error. Type one
error, which is just for ease | will state it as Qwest's
guilt, the test says that Qnmest is guilty when they're
really not or --

JUDGE RENDAHL: So it's a false positive for
poor performance.

MR. WARNER: So that would -- so that's
somet hing that Qwest wants to guard agai nst because it
i npacts them Then there's the type two, which is that
Quvest woul d be found i nnocent for providing the correct
service when they actually weren't.

JUDGE RENDAHL: So a fal se negative.

MR. WARNER: Yeah, and that would hurt --
well, that's negative to the CLECs. And there's
somewhat of an attenpt to try to bal ance those two types
of errors in this step function of reducing the critica
val ue for low volunmes to 1.04 for certain neasures, and
increasing the critical value on the higher vol unes was
somewhat of an attenpt to | guess address that.

Worl dCom s position is that if we're going to
i ncrease the critical value on the high end neasures,
vol umes for all neasures -- that we should -- the 1.04
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critical value should apply for all measures fromthe
volunmes of 1 to 10 instead of the limted nunber that
was produced in the agreenent.

JUDGE RENDAHL: And is there a nore in-depth
di scussi on of the reasons based on statistics why that
1.04 critical value should be applied across the board?

MR, WARNER: Just in general, as the vol unes
decrease or get lower, the chance of a type two error
gets higher, again, which is bad for the CLECs, so we
want to guard against that. And by |owering that
critical value, you're basically giving yourself a
greater confidence in the results that you're getting.
So that's the basis of it. So instead of applying it to
just a limted nunber of neasures as was done here, we
woul d suggest it applies to all nmeasures, just |ike when
we increased the critical value on the higher end
volunes, it applies to all services as well

JUDGE RENDAHL: Ckay, thank you.

Ms. Stang or M. Reynol ds.

MS. STANG | think I can handle this one
You know, it was the value of a negotiated agreenent, an
i mportant one. Think about what we gave up. Renenber
we tal ked about the K table, and | can't stress enough
the length and the contention over these statistica
i ssues.



06226

And t he answer to your question, Judge
Rendahl, is there was no evaluation or analysis in terms
of credible substantive evidence about the inpact or the
effect or the basis for what WrldComis proposing.
And, in fact, in the workshop, we even presented
testimony from anot her representative of Worl dCom who
participated initially in sone of our workshops,
particularly fromher statenment in Arizona where she
tal ked about accepting a different critical or tiered
critical values or different critical values for
servi ces.

So we think this is really an inappropriate
-- an unfounded attenpt to really -- to create a
di fferent scenario, one that is not bal anced. W struck
a bal ance based on col | aboration of nmany -- and the
i nput of many CLECs in that collaborative over an
extensive period of tine tal king about these issues in
great depth, and it would be |I think very inappropriate
to just with the swap of a pen try and reverse that.

MR. WARNER: Can | just have one follow up on
t hat ?

JUDGE RENDAHL: Pl ease, one minute.

MR, WARNER: | would just -- | would just
al so state that as we go through this, Arizona is also
| ooking at this issue, and although that hasn't been
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finalized, they have nmade the recomendati on that
instead of allowing the -- on the high end the critical
value to increase in the step function that it does --
that it cuts off at 2.0 for the critical value.

JUDGE RENDAHL: Before you respond, when you
say Arizona is looking at this, | know they're going
t hrough the PAP process on their own, and is this a
recomendati on; who has made this recomendati on?

MR. WARNER: It's fromthe ACC, the Arizona
Cor porat e Commi ssi on.

JUDCGE RENDAHL: The staff, the advocacy
staff?

MS. STANG Legal counsel.

JUDGE RENDAHL: Okay, thank you. And has
there been a decision on this issue by the Arizona
Commi ssion, or is this just part of a workshop process?

MR, WARNER: | guess it's not a final
decision. W have nmade comments on the report.

JUDGE RENDAHL: Ms. Stang, do you have any --

M5. STANG. Yeah, | guess to put that in
context, what happened was we got through the workshop
process in Arizona with the K table being what was on
the table, we went to the ROC PEP col |l aborative and
arrived at this agreenent. Arizona Staff, Mureen
Scott, asked us and DCI, who were the facilitators,
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asked us if we would be willing to incorporate those
agreenents and bring themforward into Arizona. And we
said, if you would like us to, if we can resolve sonme
i ssues, we may -- we said we would be willing to do it,
and then they recommended a change. Again, none of that
was in the record and we felt outside of the bounds of
the reasons we had provided the agreenent. So we have
contested that, because what was on their record is a K
tabl e, and what we brought was a voluntary agreenment to
change it upon their acceptance, so.

JUDGE RENDAHL: So the Arizona process is
approximately slightly behind where we are?

MS5. STANG Well, there's a recommendation --
| think the equival ency, you could say there's the
equi val ent of a staff recommendation, although she did
receive comments and the next step is for her to
respond. So until there's sort of a final staff
recommendati on, she needs to respond to our comments.

JUDGE RENDAHL: Ckay, thank you.

I know M. Spinks has sone questions. Are
there any other issues that any party w shes to raise?

M. Cromnel .

MR, CROWELL: Yes, auditing, nmonitoring, and
report.

JUDGE RENDAHL: Ckay, why don't you spend a
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couple minutes on that.

MR. CROWELL: Briefly, Your Honor, Public
Counsel does not support a nulti-state effort to audit
and review the QPAP because performance i ssues will not
be identical in each of the Qwmest states. It nmkes it
quite difficult for Washington specific parties to
participate, and it decreases the transparency of state
regul atory action.

Publ i c Counsel recomends that the WJUTC
mai ntain conplete authority over reviews, audits, and
nmoni tori ng of the QPAP performance issues for
Washi ngton. We believe these activities should be state
specific with appropriate consultation and coordi nation
with other in-region states as the staff deens
appropriate. W recommend the inclusion of the audit,
review, and nonitoring provisions found in the CPAP
The references for that fromthe CPAP attached to the
Col orado Chairman's 11-5 order is or are Sections 10,
14, and 17.

We al so recommend the inclusion of a
provision in the QPAP which would specify that Public
Counsel, other interested parties, and the genera
public may petition the Comrission to initiate an audit
or review of Qwest perfornmance neasurenent reporting.

As to reporting, we would request that Public
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Counsel be deened a relevant party for purposes of
receiving the nmonthly QPAP performance results that be
provided to the Commi ssion and providing input into the
nodi fication and enforcenent of that plan. W would
urge that Qwest's whol esal e service quality performance
data be made available to the public. At a mninmm we
believe that the aggregate performance data utilized to
calculate tier 2 penalties should be publicly available
as well as the aggregate dollar amounts that Qmest will
be paying under tier 1 and tier 2 penalties.

CHAIl RMOMAN SHOWALTER: | have a question.
There m ght be two or three ways to approach this issue.
One seens to be the QPAP as it's currently stated seens
to anticipate and determine in advance a nulti-state
approach. Another way would be for us to state
explicitly, no, after we get through with our
nmulti-state process here, it's up to us, the State of
Washi ngton, to nonitor, et cetera. A variation of the

second approach is to say, well, we retain jurisdiction
this is our dommin, however, it may prove to be, we may
prove to -- it may prove to be desirable when we get

there to do sonething on a nulti-state basis. Do you
have an objection to that |last way of characterizing

things? Are you asserting that we better just stay at
home from here on out? | nean can understand why you
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m ght feel that way, but.

MR. CROWAELL: | like it here.

CHAl RWOMAN SHOWALTER: Obviously to date, we
have found it convenient to engage in nulti-state
efforts, and we have nmmde rel atively individual choices
on that. By that | nean the State of Washi ngton has
decided in different arenas when to be nmulti-state and
when not to. |Is there any problemin your view with our
retaining jurisdiction and authority over future events
but acknowl edge that we may well want to teamup with
ot her states?

MR, CROWELL: | would agree with your
primary statenent regarding retention of jurisdiction
and | believe that's entirely appropriate, and we woul d
support that. That would be our, if |I were to rank
these, | would say our primary goal in this context is
that the UTC nmake it explicit that it is retaining
jurisdiction and the right to control the review
process. And we would, as we have stated before, oppose
the Qmest veto provision that's currently included in
t he QPAP.

However, that said, and | do believe that it
is appropriate for the Conm ssion when the specific
circunstances dictate that it is appropriate for a
multi-state process to be the nost efficient nmeans for
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both the various state commissions in Quaest's in-region
territory as well as Qwest to resolve specific issues
that come up during those six nonth review processes.
So we're not opposed to that in principle.

However, that said, | would note that the
nmulti-state process we engaged in in this context was
quite difficult for us. It poses not only -- | suppose

the best way to put it is it poses resource allocation
problenms that are quite public these days as to state
governnment, and we are certainly not imrune fromthose.

I think that the other issues that are quite
significant that we would |ike you to consider is the
transparency of governnment regulation. This is an open
hearing. We in Washington through our |egislature have
made policy decisions to make virtually everything
government does available to the public unless there is
a pressing and i medi ate concern of why that issue or
matter should not be nade public. That is our default
in how we operate here in this state. Taking regulatory
action out of state, noving processes to Denver or to
Phoeni x, significantly inpedes the ability of the public
to either sit in and listen if anyone is so perversely
interested to do so, or, you know, quite seriously to
avail thenselves of it and to be involved in the
process, and so we have a general concern about that.
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JUDGE RENDAHL: Ckay, | think, Ms. Stang, you
had one point about a correction you wanted to note, and
why don't you do so quickly, and then we will turn to
M. Spinks for his questions, and then | think we nmay be
done.

MS. STANG May | respond?

JUDGE RENDAHL: Very briefly.

MS. STANG | think there are a coupl e of
i ssues to keep in mnd when you think about
col | aborative versus individual. Nunber one, auditing

as we have seen through the ROC process is regional
There aren't separate things that you do on a state
basis. Once you audit a PID, it really for the nobst
part al nost entirely is done for the regions. And so
Qwest has a grave concern about individual states
retaining authority or the intention to have the ability
to fully audit or reaudit at any tine the PIDs.

The reason for the collaborative is it makes
sense, we get the efficiencies, and from Qwvest's point
of view, we're not having to have duplicity that wll
i nterrupt our business processes. | nean auditing is
resource intensive on Qunest's part, because it requires
our personnel to explain and provide data.

Wth respect to the six nonth review, again,
the coll aboration is to the benefit of the CLECs
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certainly and the states, and the question then becones,
you know, if we do this individually or you want sone
benefits of collaboration but each state wants to retain
the right to do sonething different, Qwest is put in the
situation of saying, you know, kind of to the point of
you negotiate to a point, but if no one is on the state
side or CLEC side for those states is going to conmmt in
the col |l aborative, then you really negate, | think, the
purpose or the efficiencies of a collaborative, because
we have nothing to gain by that collaborative if we're
still going to have to go to states and have things
determ ned once again starting over.

So those are issues | think you need to think
about when you think about whether, you know, is a
col | aborative a good and useful idea and, you know, the
pros and cons of what we have suggested. W are
i mpl ementing what M. Antonuk suggested, and we thought
that was based on sone interest states had in trying to
replicate some of the experiences we have had in the
past that were efficient.

CHAl RMOVAN SHOWALTER:  Well, in the current
process that we're in, we found that it is a good idea
to engage in the nulti-state activity, but clearly we
reserved for ourselves ultimte decision making
authority, which is why we're here today. 1In the
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proposal of the PAP, what is assunmed is nulti-state
versus what would still be reserved for the state to do?
Is it the auditing that's multi-state but some deci sion
that m ght be based on that would be reserved to this
state? How, in other words, in the PAP as it stands
now, in essence, how nuch is the state giving up in
terms of decisions that order new actions as distinct
fromlearning information?

MS. STANG Well, | think for the npbst part
it conceives a collaborative approach so that when you
do it, it is done on a collaborative approach

CHAl RAOVAN SHOWALTER: But what's it?

MS. STANG Well, auditing certainly is. And
the way we have approached and tried to inplenent the
facilitator's report on the six nonth reviewis to say
is there a way that you could do, you know, sort of a
group review. And | think perfectly possible and
appropriate that the parties agree that we will have a
col | aborative and we will have a decision nmaker resolve
t hese issues. And just |ike you could have an
arbitrator decide issues within, you know, a state, you
could have an arbitrator decide issues outside of the
state for a nunber of states when you're tal king about a
contractual agreement anyway. So that's the approach
that we took. W tried to say it's kind of, especially
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on the six nonth review where you're tal king about
future kinds of actions, that is on a collaborative
basi s, what happens in ternms of the evolution of the
PAP.

I will note that what we have retained in the
PAP is for dispute issues. Let's just talk about
i mpl enentation on exanple. W provided this offset
| anguage, which by the way when | went back and read it,
we're tal king about offsets for the same activity in the
PAP. You need to |l ook at that whol e provision.
realize we were very narrow yesterday. But so if we
of fset, the CLECs can cone to this Conm ssion, who knows
a | ot about the PAP, because they can for those purposes
exercise either the option to cone to the Conmm ssion or
the option to go to arbitrati on under the dispute
resol uti on provisions.

So in terns of the ongoi ng enforcenent of the
PAP, the way it's witten nowis it's the sane as
enforcenent of the SGAT. | differ, | nmean | point out
that that is different than how it would be handled on a
going -- in terms of changes on a going forward basis.
So that's the -- that's another role that the states
woul d have in terns of the ongoing adm nistration
interpretation of terns that are already set in the PAP.

MR. CROWELL: Chai rworman Showalter, to
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answer your question, in Section 15 of the QPAP Quest
filed on Novenber 5th | believe it is, Subsection 15.1.4
relating to auditing, the proposal appears to be that
any dispute out of the audit plan would be revi ewabl e by
an oversight conmttee of conm ssioners, appeal able then
to a coomttee of chairs of the participating

commi ssions. That would be the | guess the
jurisdictional review process that does not appear to be
provi sioned for review by any state conm ssion. Again
it keeps it all in a nulti-state process.

CHAl RAOMAN SHOWALTER:  Thank you.

JUDGE RENDAHL: M. Weigler, you had your
hand up, very briefly.

MR, WEIGER: | was just going to say the
same thing as M. Cromwell. |If you |ook at Section 15,

I nean the Commi ssion is basically being taken out of
the audit process. | think Section 15 speaks for
itself. And in Section 16, the six nonth review, as we
di scussed before, the Commi ssion is basically being
taken out of the six nmonth revi ew process.

JUDGE RENDAHL: Thank you.

Ms. Stang, very briefly, because | really
want to give M. Spinks an opportunity to ask his
guestions. There was sonething you wanted to correct.

M5. STANG Well, | --
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JUDGE RENDAHL: Is it sonething you can
submt?

MS. STANG | absolutely can, and |I prefer to
do it that way. We would give the parties an
opportunity to respond, but we m sspoke in our conments,
and | just want to correct it, and | have a pl eadi ng now
that | can file.

JUDGE RENDAHL: And let's make it very
briefly, your pleading no nore than five pages, and
agai n, responses no nore than five pages.

M5. STANG | think it's two.

JUDGE RENDAHL: Okay. If you can file yours
by this Friday and responses, is next Friday the 28th?

MR. KOPTA: Yes.

MR, CROWELL: Your Honor, if | may have
perm ssion to respond if we choose to by fax as | will
be in U ah.

JUDGE RENDAHL: Why don't we extend the date
given the holiday. | don't want to ruin anyone's
holiday here. You already have a filing on the 28th.
Wuld the 3rd, the 2nd or the 3rd work better?

MR, CROWELL: Yes.

JUDGE RENDAHL: Okay.

MR, CROWELL: The 3rd if possible.

JUDGE RENDAHL: Responses to that.
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MS. NELSON: Thank you.

JUDGE RENDAHL: Al'l right, M. Spinks, and
then we will break at 12:15.

MR. SPINKS: These are questions over the
redlined QPAP that was filed in response to Bench
Request 37. In Section 14.2 in part it says that CLEC
speci fic data would be provided to the Conmi ssion upon
request "pursuant to the terms of an order of the
Commi ssion". And the question we have here is, is the
order that was entered in this case at the beginning of
it sufficient for those purposes?

MS. STANG. Do you nean a protective order
that was entered in this docket?

MR. SPI NKS: Yes.

MS. STANG. The issue here is CPNI, and so we
think that we need sonme other direction of the
Conmmi ssion on an audit for this data to be provided on
an ongoing basis. It can be very straightforward, but
it is just to provide us with protection that we're
turning this over to someone who is the |awful authority
to require it.

JUDGE RENDAHL: Any other comments on that
i ssue, or is there general agreenent on that?

Hearing nothing, |'massunng there's
agreement .



M . Spi nks.

MR. SPINKS: Thank you.

Section 16.1, which is the six nonth review,
says in part that:

The criteria for reclassification of a

nmeasure shall be whether the actual

vol une of data points was |ess or

greater than antici pated.

And |'m concerned about that | anguage,
because it seenms to linmit very narrowy the purposes for
whi ch a neasure could be reclassified and woul dn't
i nclude things |like performance or other concerns that
m ght be raised, and I was wondering if Qwmest could
maybe respond to that.

MS. STANG | guess one answer i s provided
you the redlined, I'msorry, ny presentation, a
conparison you will notice that was taken al nost

verbatimfromthe Southwestern Bell Texas plan, and
may just consult with M. Reynolds for a mnute to see
if he has any other ideas about the rationale for that.
JUDGE RENDAHL: Let's be off the record for a
nonent .
(Di scussion off the record.)
MS. STANG | can't give you nore of a
justification right now, but | guess what | would say is
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"' m happy to suppl enent ny comrents now after talking to
M. Inouye, and | can provide that to you through a
Bench request or sonething if | have nore to say.
don't know that we will, but | mean M. |nouye was our
| ead negotiator earlier, and he may have the gem of
knowl edge | can't provide you right now

JUDGE RENDAHL: Okay, well, why don't we nake
t hat Bench Request 39, and the rule on Bench requests is
that they're due ten days after the transcript is
avail able, and the transcript will repeat the question
for you. And | think to speed this up, | think
M. Spi nks has one other Bench request for Qwest that
will allowus to conplete this portion of the
proceedi ng.

M. Spi nks.

MR. SPI NKS: Thank you.

For Sections 14.4 and 15.5, could Quwest
i dentify whether there are any performance pl ans
approved so far by the FCC that contain the |anguage in
those sections as Part A. And Part B is why Quwest
bel i eves that | anguage should be included in the QPAP

MS. STANG | got the first one, 14.4, the
second one was?

MR. SPINKS: 15.5.

MS. STANG  Thank you.
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1 JUDGE RENDAHL: And again, Qmest will have
2 ten days, ten business days | believe, to respond after
3 the transcript is received to respond to those Bench

4 requests.

5 MS5. STANG Carification whether either of
6 these has a simlar provision?

7 MR. SPI NKS: Yes.

8 MS. STANG  Corresponding to any other QPAP
9 and the second question was what was the basis for it in
10 our view?

11 MR. SPINKS: Yes, why Qwest believes -- |

12 have | ooked in Texas, and the ones | have seen, | have

13 not found that | anguage anywhere else, but it nmay be
14 that you were |ooking at sonething el se.

15 MS. STANG And | think 14.4 is new, yeah

16 that 14 -- | can just tell you right now 14.4 was

17 inplenenting M. Antonuk's order or by virtue of the

18 redline -- that -- or the redlining tells nme that

19 anyway, but we're happy to provide you that information.
20 JUDGE RENDAHL: Thank you.

21 Ckay, is there anything else that we need to
22 address on the issue of QPAP?

23 Ms. Singer- Nel son

24 MS. NELSON: Just briefly, on the coments on

25 Qwest's responses to the Bench request that the parties
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filed, a lot of the comments that Worl dCom and AT&T put
t oget her have been addressed in the general statements
argunents on sonme of the other issues, but a few of them
haven't. And | just wanted to note that these responses
exi st, and they're comments on, you know, how conpli ant
is Qwest's proposed Exhibit Kwth the proposed order or

the proposed -- the recommendati ons of the Liberty
Consul ting report.
So | think that it's -- it's nmy -- it's ny

anticipation that the Conm ssion will ask for another
conpliance run of the QPAP after the Comm ssion issues
its final decision on the issues we have discussed here,
so it's ny anticipation that we would be able to comment
on how conpliant that |anguage is with the Conmi ssion's
order.

JUDGE RENDAHL: As we are doing this
af ternoon on Workshops | and |1 without the
reconsi deration orders in place, we will have to have
anot her conpliance run at it before we conplete this
process, SO your assunption is correct.

MS. NELSON: Ckay, thanks.

JUDGE RENDAHL: And we have not forgotten
about the responses to Qwest's responses to the Bench
request. Those are part of the record.

MS. NELSON: Thank you, that's all | wanted
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to make sure of.

JUDGE RENDAHL: Ckay, is there anything nore
on the performance assurance plan that we need to
address this norning?

MS. STANG | had a great closing argunent,
but | guess you don't want to hear it.
JUDGE RENDAHL: | don't think so.

Well, thank you all for going through these
i ssues and expl ai ni ng our questions and thanks for
com ng, and we will see you back after lunch at 1:45 for
di scussion of conpliance issues. Thank you.

Let's be off the record.

(Luncheon recess taken at 12:15 p.m)

AFTERNOON SESSI ON
(1:45 p.m)

JUDGE RENDAHL: Let's be on the record for
t he afternoon portion of our hearing in Dockets
UT- 003022 and UT-003040. We're here this afternoon of
Decenber 19th to discuss issues of Qwest conpliance
within its SGAT with Commi ssion orders in Wrkshops |
and Il in this proceeding. And let's do appearances
since we have a slightly different group this afternoon
fromwhat we had the |last day and a half, and then we
wi || discuss exhibits and tal k about the format of
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proceedi ng, beginning with Ms. Anderl.

M5. ANDERL: Thank you, Your Honor, Lisa
Ander| representing Quest.

MR, KOPTA: Gregory J. Kopta of the law firm
Davis, Wight, Tremaine, LLP, on behal f of AT&T
Conmuni cati ons of the Pacific Northwest, Inc., XO
Washi ngton, Inc., and Electric Lightwave, Inc.

JUDGE RENDAHL: Ms. Doberneck

MS. DOBERNECK: Good afternoon, Megan
Dober neck, Covad Communi cati ons.

JUDGE RENDAHL: Thank you. At ny left is
Ms. Strain of Conmm ssion Advisory Staff, and Ms. Strain
has prepared a matrix which | believe she circulated to
all parties that identifies the information that Qnest
initially presented and made sone additional col ums
i ndi cating comments and reply fromother parties that
nm ght assist us in our presentation today. W thought
it might make it easy to follow along this list and
i ndi cate which are agreed to and which are still in
contention. 1Is that acceptable to the parties?

MS. ANDERL: Yes, Your Honor.

JUDGE RENDAHL: Ckay. The exhibits fromthe
parties on conpliance issues beginning with Exhibit
1290, which is marked on the circul ated exhibit list,
which is Qunest's denpnstration of conpliance with
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Conmi ssion orders filed as of October 1st with
attachnments, and then going through to 1291, which is
Qvest's reply. Then AT&T's exhibits are marked 1295
through 1302. There were sonme, we need to delete the
reference to Exhibit 1303. That was a duplication
It's been renpved from your binders, so it's not in
there. And for the parties, the Exhibits 1299 through
1302, AT&T suppl enented nodified versions of those
exhi bits, and those have al so been inserted into your
bi nders. Then Covad's coments on the October 1st
filing are marked as 1305.

(The followi ng exhibits were identified in
conjunction with QAEST.)

Exhibit 1290 is Qwest's Denpnstration of
Conpliance with Commi ssion Orders as of October 1, 2001
with Attachments A-D. Exhibit 1291 is Qunest's Reply to
CLEC Conments on SGAT Conpliance with Wrkshop 1 and two
Orders, 12/5/01.

(The follow ng exhibits were identified in
conjunction with the testinony of AT&T.)

Exhi bit 1295 is AT&T's Conments Regarding
Quest's Conpliance with Washi ngton Commi ssion Orders
Regar di ng Workshop 1 issues (11/21/01). Exhibit 1296 is
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AT&T's Comments Regardi ng SGAT Sections 6, 7, and 8.

Exhi bit 1297 is Exceptions and Comments on the Report on
t he Paper Workshop |Issues (Attachnment A to AT&T' s
Comments). Exhibit 1298 is Qmest Rel ease Notification
Form (Attachnent B to AT&T's Comments). Exhibit 1299 is
SGAT Revised Section 7.3.6 (Attachnent C to AT&T' s
Comments). Exhibit 1300 is SGAT Revi sed Section
10.8.2.27. Exhibit 1301 is SGAT Revi sed Section
10.8.4.1. Exhibit 1302 is SGAT Revised Exhibit D

(The followi ng exhibits were identified in
conjunction with the testinony of COVAD.)

Exhi bit 1305 is Covad Communications
Conpany's Coments on Qmest's COctober 1, 2001 Conpliance
Filing, 11/20/01.

JUDGE RENDAHL: Are there any objections to
adm tting those docunents into the record?

MS. ANDERL: No, Your Honor.

MR. KOPTA: No objection.

JUDGE RENDAHL: Okay, then those will be
adnmi tted.

Let's begin with Qwest's denonstration,
Quest's coments on those issues that are still open
unl ess, Ms. Anderl, you have a suggestion.



06248

MS. ANDERL: Well, | did talk briefly about
this with Ms. Doberneck and M. Kopta, and | wonder if
it doesn't nmake sense for the parties who contend
nonconpl i ance after we have kind of |aid our case out to
go through and expl ain that and have us respond. By
that, | do not nean to suggest that there is any
shifting of the burdon of establishing that we have
conplied, but rather that it may not be productive for
me to wal k through all the |Ianguage to say why we think
it conplies. |'mhappy to do that though, and I'm al so
happy to give kind of an overview in terns of what we
attenpted to do if that would be hel pful.

JUDGE RENDAHL: Let's be off the record for a
nonent .

(Di scussion off the record.)

JUDGE RENDAHL: After some discussion, we
deternmined that we will follow along with the matrix
that Ms. Strain devel oped and that M. Kopta and
Ms. Doberneck will initiate the discussion on issues
that are still at issue and will give us the appropriate
references to the matrix so we can follow along with the
di scussi on.

M. Kopt a.

MR. KOPTA: Thank you, Your Honor. Starting
at the very beginning, and | rather than having an
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i ntroductory statement will just go right to the issues.
This is the issue that's from ordering paragraph in the
final order from Wrkshop | at 87, and this has to do
specifically with SGAT Section 10.8.2.27 and al so has
sonme additional ranm fications in other parts of the
SGAT. And if you look at Exhibits 1300 through 1302,
then those are really the exhibits that are the SGAT

| anguage that we're tal king about with respect to this
i ssue, which is specifically the ability of CLECs to
obtain or review copies of right-of-way agreenents that
Qnest has executed with third parties.

And our concern with the | anguage that Qwest
has proposed is that it introduces at |east a couple of
new i ssues that were never raised as part of the
proceedi ngs before this Comm ssion and apparently were
parts of the nulti-state and perhaps Col orado, |'m not
sure. And those are specifically any obligation on the
part of a third party to redact sone information from
agreenents with Qmest and any concerns as far as
confidentiality goes. Neither of those two issues was
rai sed in these proceedings, and so what AT&T has done
is proposed sone | anguage that reflects what the
Commi ssi on has done without the additional |anguage and
i ssues that the |anguage that Qmest has proposed rai ses.

JUDGE RENDAHL: Ms. Anderl.
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MS. ANDERL: Thank you, Your Honor

This one is a little bit nmore complex as the
first issue to start out with. Some of the ones -- sone
of the later issues are pretty straightforward where
could just say to you, you know, |ook, we did exactly
what the Commi ssion ordered us to do, and that ought to
end it, and what AT&T is trying to propose here is
sonmething new. Here we've got a little bit of
conpl exity because this is an issue that relates to
Wor kshop | that happened a really long time ago, and the
mul ti-state and sonme ot her workshops foll owed on and
produced sone additional refinenents and evol uti on of
the | anguage and the forns that we're using in the SGAT.

We believe that the | anguage that we filed to
conply with the final order requirenent does indeed
conply. The final order in Paragraph 87 was very cl ear
that Qnest was required to elimnate provisions that
require | and owner approval prior to a CLEC view ng
agreenents and elim nate provisions that require CLECs
to negotiate with land owners for Qwest's right to cure
a CLEC breech. Those two provisions or provisions in
the SGAT pertaining to those two i ssues have been
renoved, and | don't believe that there's any dispute
about that. AT&T has not pointed to any | anguage that
shoul d have been renoved that wasn't.
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However, AT&T is correct that there are sone
addi ti onal provisions that Qwest has proposed in its
SGAT and in its Exhibit D to the SGAT. Qwest believes
that those provisions are appropriate. W went into our
-- sone detail in our reply conments about that issue,
our reply coments being Exhibit 1291, and the
di scussion of this issue starts in that docunment on page
24 and goes for about four or five pages.

To clarify, we did inport some |anguage from
the nulti-state facilitator's order that was approved in
the multi-state proceeding on this issue. The |anguage
specifically pertains to the CLECs' use of any
confidential information it might obtain in review ng
the right-of-way agreenents. Qwest would like to limt
the CLECs' ability to use that confidential information
to the purposes for which the information is disclosed
to the CLEC. And Qnest believes that that's reasonabl e.
Certainly reciprocal obligations of that nature have
been i mposed on Quest's use of CLEC confidentia
information in other provisions in the SGAT. And
certainly if Qwest is obliged under a certain provision
of the law to disclose confidential information to the
CLEC, the CLEC s use of that information ought to be
limted to that, to the purposes stated in the |aw that
required the disclosure.
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The only other thing that I would nmention,
which I think AT&T might have | ost sight of to sone
extent, although I'm not sure about that, this provision
is afairly limted and narrow provi sion, Section
10.8.2.27. It only pertains to non-recorded
ri ght-of -way or access agreenents. Because nobst of the
i ssues that are raised in this context don't exist if
the agreenments are recorded. Then they are a matter of
public record, they can be obtained. The kind of hoops
and limtations that are inposed in this section just
don't exist. These are unrecorded agreements. Sone of
them are agreenents that pertain to our right, Quest's
right to be inside of a building which Quwest doesn't
necessarily agree even pertains to the rights-of-way
i ssue but does appear to be enconpassed within the
Conmi ssion's initial and final orders, and we therefore
folded that in as well

And for the balance, as | said, we did put in
about four or five pages of conments, and as to the
m nute detail, I will rest on those coments.

JUDGE RENDAHL: Any foll ow up?

MR, KOPTA: Only to say that this is a
conpliance issue. Conpliance neans what did the
Conmi ssion order and is the SGAT | anguage that's
provi ded in conpliance with the Conm ssion's order
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It's not an opportunity to reopen this issue and raise
additional issues. |If Qwmest wants to do that, there's a
different way of doing it than through conpliance.
COWM SSI ONER HEMSTAD: Wi ch is?
MR, KOPTA: Which would be, as they have done
in other instances, ask for reconsideration, ask for
rehearing or to reopen the record on this particular

issue. | nmean we're not saying that there isn't a way
for themto do it. It's just that this is conpliance.
COW SSI ONER HEMSTAD:  Well, | was going to

ask your response on the merits to the point, the
confidential information should reasonably be limted to
the purposes for which it has been disclosed, and that
seens perfectly reasonable to ne.

MR, KOPTA: Well, in general it may be. |
think the issue is who are those people. What kind of
confidential information is it that we're tal king about.
Is there indeed any confidential information. And we
don't have a record in this proceeding of any of those
i ssues, so there are facts surrounding that issue that
woul d col or any | anguage that the Conm ssion woul d want
to determne with respect to that issue. So that's why
| say it's not appropriate here, because we don't have a
record on which --

COW SSI ONER HEMSTAD: Right, so then we're
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back to the procedural matter.

MR, KOPTA: Correct.

COW SSI ONER HEMSTAD:  Shoul d this be raised
by sonme formof notion to reconsider or to reopen rather
than nodi fy the substance here?

MR. KOPTA: Some vehicle that would allow for
addi ti onal factual evidence.

COW SSI ONER HEMSTAD:  Ms. Anderl, do you
have any comment on that?

M5. ANDERL: As | said in ny opening
statenment, this is one of the stickier issues, because
understand M. Kopta's problem You know, typically we
have i nported agreed upon | anguage fromthe nulti-state
or | anguage where say the CLECs have prevailed in the
multi-state, and it's not been favorable to Qwmest, and
no one has objected to that, of course. And | don't
frankly recall the status of the issue in the
multi-state, if the CLECs have ultimately acceded to
this | anguage or have just acceded to Commi ssion fina
det erm nati ons approving the | anguage wi thout really
ever agreeing to it.

And so | guess what | would say is that what
we have done is conplied with the Comr ssion order
because we have taken out what we were ordered to take
out. This is not strictly the |anguage that existed in
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the March 22, year 2000, SGAT, that is correct. And,
you know, we were hopeful that it would be
non-controversi al because it's nore updated and reflects
an evolution of the position, but --

JUDGE RENDAHL: So woul d you have any
objection to filing a petition for reopening on this
particular point if it comes to that?

MS. ANDERL: We woul d have to deci de what we
wanted to do. | don't know if we would want to reopen
the record for Workshop I. If the Commission were to
determ ne that this | anguage were not appropriately
included in the SGAT in its current version, we would
have to make a deci sion about what to do.

COW SSI ONER HEMSTAD: Apparently the idea is
that if the parties agree, you can nake a nodification
if there's no dispute.

MS. ANDERL: Sure.

COW SSI ONER HEMSTAD:  But apparently now
there's a disagreenent. | guess the question is, are
you di sagreei ng just because you want to di sagree, or is
the i ssue, you know, significant?

MR. KOPTA: As you know, |'m always very
agr eeabl e.

COW SSI ONER HEMSTAD:  Yes.

MR. KOPTA: No, there are sone substantive
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di sagreenents. And what's happening in the nmulti-state
isalittle bit conplicated, but in general, U ah has
taken one avenue, and the rest of the states have taken
another. And one of the things that the Utah Comm ssion
has done is said, Qwaest, you and AT&T go negoti ate sone
confidentiality | anguage and then cone back to us, and
that's happening right now It hasn't finished yet.
And t hat was because the Conmi ssion said go do it. It
wasn't sonething that AT&T agreed was appropriate, and
so | think that's the problemthat we have with this

| anguage.

CHAl RWOMAN SHOWALTER:  On the process
question, if this were the only proceedi ng goi ng on and
Quwest was introduci ng new | anguage that hadn't been part
of our earlier processes, it seens |like you have a
stronger point. But there are all of these proceedi ngs
going on in different places, and it seens to me, kind
of cutting to the quick, have you had an opportunity to
address this argument in another forum and is there
sonmething on the record? In other words, have, in fact,
you been able to debate this issue and the | anguage of
the debate could be inported here and we nake a
decision, which is different froman issue catching you
by surprise. And given that this is an unusua
proceedi ng anyway, we don't have the sanme rules, and we
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don't have the sane rules, and unlike any ot her
proceedi ng, we have nultiple proceedi ngs from which the
parties are borrowing. |'mjust wondering what kind of
a, you know, detrinent is it totry to decide this

i ssue.

COWM SSI ONER HEMSTAD:  And the additiona
point, | think we all would |like for our nutual benefits
to mininze nore proceedi ngs.

MR. KOPTA: You mean you're not enjoying al
of this? No, | understand, and it has been an issue
t hat has been sort of evolved since it was first raised
i n Washi ngton, and there has been discussion of this, of
these issues in the nulti-state and probably in
Col orado. I'mnot sure exactly where else it's been
addressed. | would need to check with the fol ks that
were nore directly involved to see whether they fee
like there's a record that we could just provide to the
Conmi ssion and say, here's whatever everybody said in
these other proceedings, nowit's up to you to nake
what ever determ nation that you want to make. | can
certainly investigate that and get back to the
Conmi ssion and the parties if that's what the Comm ssion
would Iike to do on this.

JUDGE RENDAHL: And al so the status of the
Ut ah AT&T- Qnest discussion, if there's been sone
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resolution that's acceptable, then maybe that woul d
assist us as well.
MR, KOPTA: And | will be happy to provide

t hat .

JUDGE RENDAHL: So in terms of the first
issue, it seens that Qvest is willing to nmake the
changes on the nmulti-tenant environment issue. It's the
remai ning two i ssues that AT&T and Qwest still have

di fferences on?

MS. ANDERL: That's correct.

JUDGE RENDAHL: And M. Kopta will get back
to us on the status of those, where those |last two
i ssues are.

MR. KOPTA: Yes, | wll.

JUDGE RENDAHL: Thank you.

COW SSI ONER HEMSTAD:  We woul d be del i ghted
if you could cone to sone agreenent.

MR. KOPTA: That's what everybody is saying.

The next issue that we have is Revised
Initial Order, Footnote 7, page 10, which is actually
the third issue down. And that has to do with field
verifications of conduit, as you can see. Specifically
| anguage that Qwest proposed with respect to the CLECs'
ability to conduct its own field verification, in other
words, to go out and check and see whether there's
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actual space by looking in the manhol e as opposed to
| ooking at the drawings in the Qmest central office.

And with respect to this issue, we have
raised in the cost docket the issue of, number 1, we
don't think that it's necessary to have a field
verification. And if it is necessary, then it's much
nore limted than what Qwmest has proposed. So our
position is that that's an issue that the Conmission is
going to decide in the cost docket, and obviously the
SGAT will need to be franmed consistent with that. But
for the nmoment, we're not willing to say that even with
respect to self provisioning that what Qwest has
proposed i s appropriate.

JUDGE RENDAHL: Ms. Anderl.

MS. ANDERL: Thank you, Your Honor

I would just point out, as we did in our
written conments starting on page 30, that we proposed
the CLEC field verification | anguage on July 6, year
2000, and | do believe that this is the first tinme that
we have heard from ELI and XO that they do not agree
with the way the | anguage is phrased. W believe that
it is perfectly consistent with the requirenent that
there be a provision in the SGAT that CLECs be permtted
to do field verifications.

It is correct that the costs for that are at
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issue in the cost docket. And to sone extent the

t horoughness of the inspection and the nature of the

i nspection is linked to the costs, because if you do a
cursory review, it doesn't take as long and it doesn't
cost as nuch.

But we believe that the | anguage that we have
proposed in the SGAT, if | can just find it here, which
is 10.8.4.2.1, just pernmits the CLEC to performa field
verification. It does require that verifications be
conducted with a Qnest approved contractor who will
moni tor the CLEC contractor, and that then Qraest will
use the drawi ngs that are created by the CLEC i nspector
to do the final verification. W don't know what el se
we woul d have proposed that would enable the CLEC to do
a field verification.

And as | said, | believe it's reasonable
since this |anguage has been out there for about 16
months that if there were a problemwth it, it would
have been identified before now.

COWM SSI ONER HEMSTAD: What about XO ELI's
apparent point that they wish to pursue it in the 30137

MS. ANDERL: Well, and, Your Honor, | think
that's, as | said, it's okay to pursue costs and prices
and to have sone debate about costs and prices, but
term nol ogy in the SGAT that permits CLEC to conduct the
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i nspection in the first instance is | anguage that ought
to be developed in the SGAT proceeding, and | don't
think we are generally in the business of devel oping
terms and conditions or |anguage in the cost docket,
given all the other issues that conme up. And so it's
really a process objection froma practical standpoint.

JUDGE RENDAHL: Okay.

MS. ANDERL: | was going to say, | guess |
woul d just note that the SGAT proceedi ng has in sone
i nstances required Qvest to nmodify certain tariffs or do
ot her things that cross pollinate with the cost dockets.
In our conpliance filing, our original conpliance
filing, we attached a couple of tariff revisions or
ot her changes that we nade that were in accord with the
requi renent out of the SGAT docket.

So I'm not saying that, you know, you build a
steel wall between the two dockets, but that generally
you try to keep them separate. And certainly if the
cost docket evolves in such a way that it becones
obvious that there are changes needed to this SGAT
| anguage, we would do that. [It's just that if you're
going to set up the rules ahead of tinme, we don't think
that it's the right place to do the issue in the first
i nstance. That's all

JUDGE RENDAHL: Ckay, which is the next open
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i ssue?

MR. KOPTA: The next one is final order
Wor kshop | at 90, which has to do with reciproca
conpensati on.

JUDGE RENDAHL: And | will nake a note here
just before we get started that that is an issue that is
subject to a petition for reconsideration by Qwest, and
nmy apologies in that there is no final order on
reconsi deration on this issue yet. So given that
pref ace.

COWM SSI ONER HEMSTAD:  And | m ght add, that
i ssue is never going to go away.

MR, KOPTA: You know, | was going to say, how
many tines have we done this. Yeah, and we do not have
an objection obviously with followi ng the | aw and doi ng
what the FCC has ordered us to do at |east for now unti
the D.C. Circuit decides whether that's the appropriate
thing. But for now, what the FCC has said is the |aw,
and we proposed sone nodifications to the |anguage that
Qnest had proposed for the pernmittative use portion of
reci procal conpensation, and | think we're pretty cl ose
actually to comng up with |anguage that we can agree

on. You know, | think we agree substantively. |'m
| ooking at the issues that we had outstanding, and two
out of the three issues that |I'maware of, | think we
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can agree on |language if we, you know, are given the
opportunity.

One is that the rates, the FCC rates once
someone opts into the SGAT, apply prospectively, so if
there was sone other interconnection agreenent that had
different rates in it up to that point, that nothing in
t he SGAT woul d change those rates. W had proposed sone
| anguage that said terms. Qwest said, well, that's too
broad because there are terns, for exanple, the caps are
set based on first quarter 2001. And obviously our
intent is not to exclude that applicability, because
that's in the FCC order. So I think we just need to
focus in on rates, and it seens |ike we agree on that
froma substantive standpoint. W just haven't agreed
on the | anguage.

JUDGE RENDAHL: M. Kopta, AT&T has offered
and we have admitted Exhibit 1299, which discusses
| anguage on | SP bound traffic. Can you explain if there
has been any agreenent between AT&T and Qmest on this
particul ar | anguage and what the areas of di sagreenent
are?

MR. KOPTA: Thanks for the clarification.

Yes, Ms. Ander!| obviously can correct nme if |'m wong,
but my understanding is that Qwest accepted nost of the
changes that AT&T had proposed, and there were just
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three areas that we are left with a lingering dispute
on.

MS. ANDERL: | was going to say, | think
that's true, and if you wanted to wal k through it
section by question, | could junp in and say yes we

agree to delete or yes we agree to add, and maybe that
woul d be an efficient way to get it nailed down.

MR, KOPTA: And doing that, if you |look at
Section 7.3.4.4, the issue that | think we still have is
the word all in the second |ine, exchange of all traffic
subj ect to Section 251(b)(5).

JUDGE RENDAHL: And this is in which section?

MR. KOPTA: This is in Section 7.3.4.4.

JUDGE RENDAHL: Okay.

MR, KOPTA: And as | understand it, Quest's
concern with all is that it's unclear and nmay be
overinclusive. Qwmest has proposed the term EAS/ I ocal
and AT&T's concern is that termis undefined and nay be
too limting. And the phrase all traffic subject to
Section 251(b)(5) is what's said in the FCC order, and
so when in doubt, our proposal is to just parrot the
| anguage fromthe FCC and | et whatever happens with that
happen.

JUDGE RENDAHL: Ms. Anderl.

MS. ANDERL: M. Kopta is right, that is kind
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of the crux of the issue. And at the risk of having ny
client less than happy with ne, | don't know that we
mean anything different here. | think we |ike our

| anguage, they |ike their |anguage, but | don't know
that the outcone is going to be any different. W

t hought that all mght rai se questions whereas EAS/I| oca
was nore clear.

JUDGE RENDAHL: 1Is there any --

MS. ANDERL: But 251(b)(5) traffic is
251(b)(5) traffic.

JUDGE RENDAHL: As we di scussed on one of the
prior issues, is there any likelihood that Qwvest and
AT&T are going to be discussing this issue in other
proceedi ngs?

MS. ANDERL: | don't know about ot her
proceedi ngs, but certainly M. Kopta and | can go back
to our clients and try to hammer these last little
wrinkl es out.

JUDGE RENDAHL: Do you think it's nore likely
that you would be able to work out the wrinkles on this
i ssue, or should we go through |line, you know, section
by section and identify -- | mean | think it's hel pfu
to identify where the issues are, but |'m wondering
whether it's helpful for the two of you to go back to
your clients and see if you can hamrer out sonething
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that works if it's an issue of you both understand what
you' re tal king about but you don't have the -- you can't
find the right words to describe it.

MR, KOPTA: Well, actually, ny understanding,
and it is just nmy understanding, is that there is
conceptual agreenent, it's just how do we make sure that
the language is right. And so | think, at the risk of
irritating ny client, that we could probably work this
out. And if we can't, then we can present somnething
much nore narrow to the Conmission as far as here's
sonmet hing that we can't resolve, we need you to tell us.

JUDGE RENDAHL: Would that work?

CHAl RAOMAN SHOWALTER: Go try.

JUDGE RENDAHL: Those are my thoughts.

MS. ANDERL: And we did agree to delete
7.3.4.3, which is the stricken through section in the
first part of Exhibit 1299, | believe.

JUDGE RENDAHL: Okay.

MS. ANDERL: We skipped over that, but we're
fine with taking that out.

MR, KOPTA: Right, | was just going to the
ones still at issue.

JUDGE RENDAHL: If you don't m nd pointing
out just very briefly the others just so that we know
what the issues are, and then if you can work out the
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| anguage ampbngst yoursel ves, that woul d be hel pful

MR. KOPTA: COkay, sure.

The next one is in 7.3.6.1, and that's the
i ssue that | was describing in concept, which is that
when a party opts into the SGAT, that those terns take
effect or the rates take effect as of the date that the
party opts into the SGAT as opposed to what nmy have
been applicable under a prior interconnection agreenent.

JUDGE RENDAHL: As opposed to retrospective?

MR. KOPTA: Right. And if you |look at that,
I think the dispute is focused on the third line from
the bottom at the very end. The whol e sentence reads,
starts on the |ine above that:

VWil e the subsections of this section

7.3.6 reference dates that precede the

effective date, the parties agree that

the terms of such subsections apply only

on a prospective basis, et cetera.

And again, Qmest's concern was that terms was
too broad, and we're certainly willing to narrow that
down to specifically referencing rates or bill and keep
mechani sm as opposed to the generic ternms. And that's
not something that Qwmest has had a chance to | ook at,
but | think we can probably work that one out.

The third issue is on the very |ast section,
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which is currently marked as 7.3.6.2.3.4, | know, too
many nunbers, |I'msorry, the very |last section that has
not been stricken. And the concern here was the use of
the terminterconnection configurations, that that
really doesn't have a whole |ot of neaning. And so what
we wanted to do was to revise it so that it takes out
that term and basically captures the concept that in the
event that CLEC and Qmest were not exchanging traffic
during this time that we need to |l ook at, then ISP
traffic is exchanged on the bill and keep basis. Again
that's what the FCC order requires, and so | don't think
that it's sonething that we di sagree with substantively,
it's just meking sure that we get the | anguage right.

JUDGE RENDAHL: Well, please go ahead and see
if you can work out those | anguage issues, and report
back to us once you do. O if you don't, let us know.

MR. KOPTA: You will be the first.

JUDGE RENDAHL: Great.

MR. KOPTA: The second issue underneath this
same heading, Final Order Wrkshop | at 90, is
conpensation for interconnection facilities. This is
what we were just tal king about was m nute of use, now
we're tal king about the facilities that -- the pipes
t hat connect the two switches. And Qwmest has included
in a couple of SGAT sections tal k about each party's
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responsibility for sharing the cost of those facilities,
that that share is determ ned based on non-1SP bound
traffic, so they're excluded ISP bound traffic that's
carried over those facilities in determning who is
responsi bl e for how nmuch of the facility.

This is -- I'mnot aware that this is part of
the notion for petition for reconsideration from
Ms. Anderl. W can certainly clarify that. | don't

believe that it is. And to the extent that it's not,
this Comm ssion has already decided that ISP traffic
shoul d be treated as local, and it should be treated as
| ocal for the purposes of determ ning respective cost
sharing responsibility for interconnection facilities.
Ms. Anderl or Qwmest in their coments said,

wel |, you know, the natural nmeaning of the FCC order is
that you take ISP traffic out. That's not our reading.
You know, | -- the FCC specifically addressed

permittative use conpensation, not facility sharing.
That's not subject to the same kinds of concerns. W're
tal ki ng about just the pipes. Nobody is nmaking any
nmoney off of these interconnection facilities,
particularly if they're provided by Qvest. It's just
how much do we have to pay for this facility when the
vast mpjority of it is being used by Qaest custoners
sending traffic over to CLEC custoners, nost of which
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may happen to be | SPs.

So from a conpliance standpoint, the
Commi ssion has already deternmined that this traffic is
to be treated as local, and we think that it should be
treated as | ocal for purposes of these SGAT sections.

JUDGE RENDAHL: Ms. Anderl.

MS. ANDERL: Thank you, Your Honor.

This is an issue that remains in dispute, and
as our conments on page -- our reply comrents, Exhibit
1291, starting on page 8 discuss this issue. W do
believe that the FCC s holding that this traffic is
local is -- not local rather, that ISP traffic is not
|l ocal, is a not local holding for all purposes, not just
reci procal conpensation but also for cost sharing on a
reci procal use of interconnection facilities analysis.
There is no factual or theoretical or intellectual basis
for drawing a line there. And while it is not
technically a part of the petition for reconsideration
inthat it's not listed out as a separate issue, | think
that Qnest's petition for reconsideration on the first
wor kshop order does fairly enconpass this issue.

Additionally, you would be familiar with this
i ssue fromjust having had it briefed by Qunest, and
think other parties briefed and argued in the Wirkshop
Il final order where -- or the pending Wrkshop |1
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final order. In the Workshop IIl initial order, the
i ssue came up because Workshop 111 addressed EELs, and
EELs have what the FCC calls the |local use restriction
on them And the question cane up in the context of
that issue as to whether you count ISP traffic as |loca
to satisfy the FCC s |ocal usage test to convert a
private line facility to an EEL

And so we do believe this continues to be an
open issue before the Conmmission in a couple of
different contexts, and we think that not |ocal means
not | ocal, and we therefore recomrend that it be
excluded in accordance with the FCC s order fromthese
provisions as well and that Qwmest's SGAT | anguage on the
issue is therefore in conpliance with the requirenents
of the law as set forth by the FCC

JUDGE RENDAHL: Anything further on this?

MR, KOPTA: No, | think Ms. Anderl is right
that it is a continuing issue. The Commission is pretty

famliar with it, | think, based on the nunmber of tines
that we have tal ked about it, and so I think certainly
the reference to the Workshop 11 order is probably a

good one, because that was the last time that we tal ked
about that particular issue and what's the neaning of
the FCC s order, so.

JUDGE RENDAHL: Thank you.
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VWhat's our next issue?

MR. KOPTA: There are a couple of issues in
whi ch we basically said, you know, gee, the Commi ssion
said this and AT&T hasn't done it, | nean and Quest
hasn't done it. And Qwest says, well, that's because
it's pending in notion for reconsideration, so |I'm going
to skip those issues. | don't really see that there's
anyt hing to discuss about those.

The next one is a couple of pages over, and
that's the 15th order at 150. It has to do with
i nterconnection at any technically feasible point.

JUDGE RENDAHL: So which SGAT section are we
tal ki ng about?

MR, KOPTA: This has got three different SGAT
sections although they're all in the sane general area,
7.1.2, 7.1.2.1, and 7.1.2.3.

JUDGE RENDAHL: So this is the 15th
Suppl emental Order at Paragraph 1507

MR. KOPTA: Yes.

JUDGE RENDAHL: And this is on page six of
the -- well, please go ahead.

MR, KOPTA: There are two issues that cone up
here, and actually there are later cross references to
it later in the matrix, as Ms. Strain and we di scussed
earlier off the record. But the two primary issues cone
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up in Section 7.1.2.1 and 7.1.2.3.

In Section 7.1.2.1, Qnest has included a
sentence that says that, and |I'm paraphrasing here, that
entrance facilities can not extend beyond the wire
center boundary. And what this whol e SGAT section says
basically is -- establishes the obligation for parties
to have interconnection facilities, and this is kind of
stuck in here. And | understand Qmest's point that they
say that an entrance facility can't go beyond its wire
center boundaries. That's not really the issue.

This particular part of the SGAT establishes
the obligation for the parties to have interconnection
facilities, and if Qwmest is providing those facilities,
then it needs to provide those facilities. |If it's
called entrance facility plus transport plus sonething
else, then that's fine, but we're not limting this
section just to entrance facilities. It's to any
i nterconnection facility. This is a general provision
of the SGAT.

And so what we are afraid of is that by
putting this in here, then there's sone kind of
limtation on Quest's obligation to construct
i nterconnection facilities or participate in the
construction of interconnection facilities that doesn't
go beyond a wire center boundary, and we think the
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Commi ssi on has al ready decided that that is not the
case.

JUDGE RENDAHL: Ms. Anderl, before you go
ahead, 1'mgoing to interject that | should really have
made the SGAT filed on Septenber 21st an exhibit,
because | think we're referring to sections even though
they're listed in various parties' pleadings. | think
it makes sense to make that a part of the record. Qnest
filed it in a sense in conpliance with the first and
second orders, it's my understanding.

MS. ANDERL: Yes, Your Honor, | think we were
wanting to update the SGAT in any event, but certainly
we used that and filed a redlined version with footnotes
to reflect conpliance.

JUDGE RENDAHL: Okay.

MS. ANDERL: And that would be fine with us.
We ki nd of view these SGATs as, you know, maybe not
out side the record, but independent and not necessarily
needi ng to have an exhibit number, but we're fine to
have it in the record.

JUDGE RENDAHL: Well, we have done it in the
past in other workshops in tracking where we are, and so
it my nmake sense.

Let's be off the record for a noment.

(Di scussion off the record.)
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JUDGE RENDAHL: W& will mark and adnmit as
Exhi bit 1292 for the record the SGAT that Qwest filed on
Septenber 21st, 2001, both the redlined version and the
cl ean copy for the record.

MS. ANDERL: Thank you, Your Honor

JUDGE RENDAHL: Go ahead, Ms. Anderl.

MS. ANDERL: | was troubled when | read the
comments on this particular section of the SGAT,
7.1.2.1, because | was worried that we had stuck a
sentence in there and carried it out or over from
anot her workshop or sonething where it didn't belong, so
| did specifically look into this issue. And if the
conmi ssioners would like to turn to that section,

think it would be helpful to take a look at it. It is
7.1.2.1. It is also contained, quoted in its entirety
in AT&T's comments on Workshop Il issues, which is

Exhi bit 1296, and that's on page three of that docunent.
And what we're really tal king about here is the third
sentence in that paragraph.

CHAl RAOMAN SHOWALTER: Can you just read the
sent ence.

MS. ANDERL: Yeah, it says:

Entrance facilities may not extend

beyond the area served by the Qnest

serving wire center.
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JUDGE RENDAHL: And so AT&T proposes to
delete that?

MS. ANDERL: To delete that, yes.

JUDGE RENDAHL: And Qwmest says it needs to
remain in and why?

MS. ANDERL: And Qwmest says it needs to
remain in. As | said, | researched this after this
i ssue was raised, concerned that perhaps sone | anguage
had been inported that should not have been inported.
My research disclosed that this identical |anguage was
in the March 22nd SGAT, year 2000, and was also in the
June 29, year 2001, SGAT. The only change that has been
made is that the word Qaest has been substituted for the
reference to US West. So | believe that this fairly
shoul d have been an issue in Workshop Il if the parties
obj ected to that |anguage.

W think it's entirely appropriate to have
t he | anguage in there, because we think that it is
correct to say that an entrance facility goes only
bet ween the CLEC point of interconnection or switch and
the Qunest serving wire center that serves the area where
the CLEC PO is. And | don't want to be awkward about
that. Let nme explainit alittle bit.

If a CLEC locates in Bellevue in a block that
is served by the Bell evue dencourt central office and
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they say here's our point of interconnection, here's our
switch, we would like you to provide us entrance
facilities, we will say, sure, those will be entrance
facilities to interconnect at the Bellevue Gd encourt
central office, because that is the serving wire center
that you're in. |If a CLEC were to say, we want you to
provi de us an entrance facility fromBellevue to the
Seattle main central office, we would say, no, that's
not the way it works, entrance facilities only go from
where you are to the Qmnest serving wire center that
serves that area

Now t hey can have -- a CLEC can have a single
poi nt of interconnection per LATA, and we will take the
traffic fromthere and route it around the LATA as we
have been required to do. We're not requiring themto
have multiple points of interconnection, and we're not
requiring themto do anything really other than not
force us to build an entrance facility that extends over
multiple wire centers. That just doesn't nake any
sense. It's never been the way the particular facility
has been costed or priced in all of the cost dockets
that this Conm ssion has undergone.

The assunptions that have been built in to
driving the cost result for the entrance facility
pricing is that the distance is fairly short and that
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the CLEC point of interconnection will be in the sane
physi cal geographic territory as the serving wire center
to which it's connected. W have had entrance facility
rates tariffed in the interconnection tariff for a
little bit over a year now. | think those rates were
effective Decenber 2nd, 2000, and | can tell you that
the | anguage that we're proposing here is consistent
with the assunptions that we used to produce the costs
and prices for those entrance facility rates.

JUDGE RENDAHL: Brief follow up, M. Kopta.

MR. KOPTA: Yes, thank you.

I think the problemis concept versus
product, and this is sonething that has cone up numerous
times in this proceeding. To use Ms. Anderl's anal ogy,
if a CLEC wants to exchange traffic with Quest at the
Seattle main office and its switch is in Bell evue, Qnest
will provide those facilities. |It's just that it's
called an entrance facility to the Bell evue G encourt
office and then interoffice transport from Bell evue
G encourt to Seattle main. And the concern that we have
here is that this is talking -- the heading of this
section if you look is Qunest provided facility, and it
says:

I nt erconnecti on may be acconplished

t hrough the provision of a DS1 or a DS3
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entrance facility.

So our understanding is since this is in
smal | case that this is Qvwest's use of the termto
indicate the facilities that Qwest is providing between
its switch and the CLEC switch. Wat Qwest is saying by
adding this sentence on the linmtation of entrance
facilities is saying its product called entrance
facilities does not extend beyond the wire center
boundary. And our concern is when you start m xing
those, then all of a sudden there may not be the
obligation to provide the connection between the two
swi tches, because all of a sudden you have extended the
product to include what the generic termis supposed to
mean.

JUDGE RENDAHL: Ms. Anderl, does the entrance
facility in the sentence that AT&T wi shes to strike,
does Qnest -- is that Qmest provided -- is that Qwest's
facility, or is that a CLEC provided facility, and maybe
t he | anguage needs to be changed to reflect that, and
maybe |1' m not understandi ng the dispute.

MS. ANDERL: | guess |'m not sure
understood M. Kopta's concern. | mean | think that
there are nultiple places in the SGAT that would inpose
upon us an obligation to provide the interoffice
transport that he's worried about between d encourt and
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Seattle main. We have to provide themthat. W know
that, and there are other SGAT provisions in addition to
the Tel ecom Act that inpose that obligation

We think the product definition is inportant,
because it's inportant to recognize that sonme -- that
the things are priced in a way that -- in the way that
they're defined. And interoffice transport is priced on
a mleage distant sensitive basis, because the
assunption is that you can't find a flat rated charge
t hat makes sense because you don't ever know on any sort
of a reliable basis what a good assunption is for the
di stance, so you just say, fine, we will do it on a per
mle basis. And so M. Kopta's concern that renoving
that or that |eaving that |anguage in there somehow
limts our obligation to provide interconnection | think
is msplaced.

CHAl RAOMAN SHOWALTER:  Well, but if that's
M. Kopta's concern and you don't think the sentence
legitimately affects that concern, why don't you have
anot her sentence saying this section does not apply to
transport between the Bell evue and Seattle in effect?
mean is it possible just to add a sentence in to nmake it
explicit that this doesn't affect that concern?

MR. KOPTA: That it doesn't affect the
obligation to provide facilities between --
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CHAl RMOMAN SHOWALTER: I f you agree that it
doesn't, then why not just say it doesn't?

MS. ANDERL: | think that mght be a
reasonabl e approach as long as what M. Kopta's clients
are proposing isn't that they be allowed to expand wire
centers within an entrance facility.

MR, KOPTA: That's not ny understanding. |
think the concern is and has been, how do you construct
the facilities between the two switches, and we just
want to make sure that there is the obligation to do
that and not get bollixed up in limtations on
particul ar products as opposed to the basic concept. So
again, you know, we would be willing to talk with Quest
to see if there is sonme additional |anguage that we can
agree on.

MS. ANDERL: Put this on a list of itens to
di scuss.

JUDGE RENDAHL: Yes, you night start witing
alist.

CHAI RMOVAN SHOWALTER:  You're going to need a
I ong lunch together.

MR, KOPTA: Fortunately, Lisa and | |ike each
other, so it won't be too bad.

MS. ANDERL: If only it were that easy.

MR, KOPTA: If it were up to us, we wouldn't



06282

be here.

JUDGE RENDAHL: The next issue, or are we
done with that point?

MR, KOPTA: Wth that point, we're done.

The next issue is within that sane bl ock, the
15th Order at Paragraph 150, and in this case it's SGAT
Section 7.1.2.3. And for this section, Qwest has added
sonme | anguage on terns and conditions for using md span
neets for access to unbundl ed network el enments. And our
concern is that this is a |lot of extra |anguage that
tal ks about issues that were never discussed in the
context of the workshop. As | recall, this |anguage
actually was | anguage that M. Antonuk came up with in
the multi-state. And as you probably know fromthe | ast
day and a half, we're not overly fond of that |anguage.
So what AT&T has proposed is to take that |anguage out.

JUDGE RENDAHL: Ms. Anderl.

MS. ANDERL: Thank you, Your Honor

We believe that the | anguage is conpliant
with |anguage in an initial order and that was
apparently overl ooked when we did our conpliance table
and not explicitly picked up in the final order. And
only realized this as | began preparing for this
argunent, and | referenced the footnotes in the redlined
SGAT. In Section 7.1.2.3 regarding m d span neet PJ,
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Qnest has footnoted that |anguage with a reference to

t he February 22nd, 2001, Washington initial order on

Wor kshop Il at Paragraph 87 requiring Qwest to permt

m d span neets to be used to access UNEs. And

apol ogi ze that that was not nade clear in our renarks.
As | said, | think that that was sonething that was just
an oversight on our part. It wasn't one of the things
that we picked up to put into our conpliance table.

It may be that M. Kopta's clients aren't
happy with this | anguage because it probably does track
what happened in the nulti-state, but we believe it's
al so consistent with the requirenents in the WAashi ngton
Conmi ssion's initial order at |east, which we don't
believe was reversed by the final order, that required
us to allow md span neets to be used to access UNEs.
That's what we think the | anguage does, and that's what
we think we were required to do, and that's what we did.

JUDGE RENDAHL: M. Kopta.

MR. KOPTA: Well, it does a little bit nore
than that, and that's our concern. Rather than sinply
saying that these can be used for -- for exanple, let's

ook at 7.1.2.1, the very last sentence:
Entrance facilities may be used for
i nterconnecti on with unbundl ed network
el enent s.
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That's exactly what we think ought to be sane
ki nd of sentence with m d span neets, and they're both
in conpliance with the Comm ssion's orders. Qwest,
however, adds a lot of extra terms or a |lot of extra
| anguage and sone additional terns that were not
di scussed in the initial order, were not discussed in
the workshop, and are not appropriate. So what we're
| ooking for is one sentence that says exactly what this
sentence says that | just read.

JUDGE RENDAHL: Ckay, thank you.

MR. KOPTA: The next issue is 15th Order at
Par agraph 152.

JUDGE RENDAHL: Before you go further on
that, is it possible for the parties to identify for us
at least for that discussion on Section 7.1.2.3 that
there may be sone discussion fromthe nulti-state
transcripts that may explain where that came fromto
explain why it is Qwvest has done what it has done.

MR, KOPTA: We certainly can | ook into that.
I know that M. Antonuk has a habit of sometines comni ng
up with his own | anguage, and so | don't know whet her
this was sonething that was addressed, so we wll | ook
into it.

JUDGE RENDAHL: Thank you. Sorry to
i nterrupt.
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MR. KOPTA: There are again a coupl e of
issues within this particular order reference.

JUDGE RENDAHL: And that's 15th Suppl enent al
Order at 1527

MR. KOPTA: That's correct. And this has to
do with SGAT Sections 7.2.2.8.6 and 7.2.2.8.6.1, and
these provisions have to do with forecasting with
i nterconnection trunking and nore specifically have to
do with what happens in the event that there's a
di fference between the forecast that a CLEC provi des and
a forecast that Qwmest has devel oped and the issue of
deposits for the difference between those two forecasts
if the CLEC requires or insists on having Qevest build to
the CLEC s forecast.

And AT&T provided sonme revi sed | anguage t hat
we believe is nore appropriate in capturing the
requi renents that the Commr ssion has ordered. And |
know that Qwest is concerned, saying that this is above
and beyond a narrow i ssue of the pro rata nature of the
deposit and any refund. But our viewis that this is a
conpliance issue with the Comm ssion order and that
there was a couple of different aspects to the
Conmi ssi on order, that this | anguage nore appropriately
captures that order.

The other issue, | will go ahead and address
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that right now, has to do with the Conmi ssion's

requi renment that Qwmest guarantee that there is a -- that
it will build -- will provide the additional facilities
once a CLEC pays a deposit. And this one | think is
probably the npbst contentious of the |anguage changes.

What Qnest had initially placed in | believe
this is 7.2.2.8.13, no, that's a different one. | think
we're still tal king about those same SGAT sections. And
what Qnest had initially or what -- yeah, what Qwest had
initially proposed as far as a guarantee was to sinply
state that it guaranteed that the interconnection
facilities would be there, but that if they weren't,
then it would refund the deposit. And in AT&T's view,
that's a neani ngl ess guarantee. | nean whether they
guaranteed it or not, |I'massuning they would give us
our noney back if they didn't build the facility.

So what AT&T was | ooking for was sone
recourse, some way to enforce this guarantee. And as we
di scussed in the QPAP, wi thout having sonme way of
getting out of that, then what we would have is just
what's in the QPAP, which is also not a guarantee. So
that's why AT&T had proposed that the CLEC woul d be able
to seek recourse if it suffered danages by Qwest not
providing the facilities when AT&T or another CLEC had
said we need these, here's a deposit, and Qnest didn't
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build it.

JUDGE RENDAHL: Ms. Anderl.

MS. ANDERL: Thank you, Your Honor

AT&T did propose sone revised |language inits
comments, Exhibit 1296, starting on page four, and
M. Kopta and | were trying to talk about this during
the break. Unfortunately, as M. Finnegan indicated,
their PBX went down, and M. Kopta was not able to talk
to his client about sone suggestions that we had for
conprom se on this |language. W would |like to continue
to pursue that, but in the neantinme, we can tell you
what our position is. And that is that -- so let nme
just kind of back up.

If you go to Qmest reply conments on page 5,
it's inmportant that | be able to nake a typographica
error correction, because otherwise it's very confusing
totry to read our comments on this issue. |f you're on
page 5, line 12.

JUDGE RENDAHL: I n Exhibit 1291, excuse ne?

MS. ANDERL: Yes.

JUDGE RENDAHL: And Qwest is saying that
there are two sections 7.2.2.1.57

MS. ANDERL: No, |I'msorry, has our -- are
our lines off? I'mon line 12.

JUDGE RENDAHL: GCh, okay.
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CHAl RA\OMAN SHOWALTER: 7.2.2.8.6. 1.

M5. ANDERL: Right, 7.2.2.8.6.1, and then on
line 14 you see the reference to that sane 7.2.2.8.6.1.
The reference on Iine 12 needs another .1 after it.

CHAl RAOMAN SHOWALTER: At whi ch number, we've
got two nunbers there?

MS. ANDERL: 7.2.2.8.6.1 should say .1 after
it.

JUDGE RENDAHL: Thank you.

M5. ANDERL: And we were trying to be hel pful
in those four lines by saying there are two sections
t hat AT&T proposes that we will take and two that we
won't take, and this clarifies that. AT&T, if you | ook
at AT&T's proposed | anguage, AT&T did do sone clean up
and sone reformatting. For the nost part, we're okay
with a lot of that.

What we really do object to is a provision
t hat AT&T put in that they now have nunbered
7.2.2.8.6.1.3, which provides for where AT&T
unilaterally in this SGAT | anguage has created for
itself a right to sue for damages and ot her renedi es
that we do not believe is fairly enconpassed within the
Commi ssion's | anguage on this issue.

And as M. Kopta has said before, it's a
conpliance issue. It is a conpliance issue. W think
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our | anguage did what the Conm ssion ordered us to do.
We t hink AT&T' s | anguage goes way beyond that, and we
therefore object to it.

JUDGE RENDAHL: What is the |ikelihood that
the two parties nay reach agreenent based on your
di scussi on?

MR. KOPTA: | will answer that that | don't
know. | haven't been able to discuss it at all with ny
client, and so | have no prospect. And | apol ogize,
shoul d have nentioned that we were trying to discuss

t hi s beforehand. | didn't nmean to indicate that we
weren't trying to work this out, but.
JUDGE RENDAHL: Well, | think we will

consi der your argunents pending your telling us that you
have worked out the issue, so maybe that's something to

add to your list. But in the neantinme, we will keep it

on our |ist.

MR. KOPTA: Thank you.

JUDGE RENDAHL: Ckay. | think in the
interest of giving our brain a break, we may need to
take a short break. Let's be off the record for that
purpose. We will be back at 3:15.

(Recess taken.)

JUDGE RENDAHL: Let's be back on the record
after our afternoon break, and the parties indicate we
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have a few nore issues to cover but that we night be
finished by 4:00.

So let's start back with you, M. Kopta. |
think we're tal ki ng about SGAT Section 7.2.2.8.13, which
is covered in the 15th Suppl enmental Order at Paragraph
152.

MR. KOPTA: That's correct. And this issue
is really pretty basic from our perspective. 1In the
wor kshops, we had agreed on | anguage for this particul ar
section, and Qnmest has now revised that based on sone
| anguage that was devel oped in Col orado, and we want the
| anguage that we agreed on in Washi ngton.

JUDGE RENDAHL: Okay.

Ms. Anderl .

MS. ANDERL: Well, there you go. W
understand what M. Kopta's clients are saying. W
bel i eve though that there was kind of a quid pro quo and
that the CLECs gai ned by having Qwest renove | anguage
whi ch woul d al |l ow Qunest to demand a deposit for CLECs
with a history of underforecasting or overforecasting
and underutilization, and that in return for that, Qmest
did need the, | hate to use this word, but the
unilateral right to resize an underutilized trunk group
And | would i magi ne that M. Kopta does not object to
the deposit | anguage going back in if the trunk group
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utilization |anguage as he wants al so goes back in, but
I don't know that that really gets to the heart of the
i ssue.

We believe that the | anguage as negoti ated
and approved in Colorado is reasonable. It does give
Quvest the right to resize a trunk group that is
consistently underutilized, but it does not give Qnest
the right to resize that trunk group in a manner that
woul d i nmpact the CLEC s ability to pass traffic over it.
We woul d al ways retain 25% excess capacity, and the CLEC
is, of course, always free to submt new ASR or access
service requests to increase the size of the trunk group
if its traffic should grow. But Qwest has had a problem
in the past with underutilization of trunk groups. It's
a lot of enpty facilities in some instances sitting out
there, and Qwest needs to be able to recapture those
facilities and use themfor its own traffic or for other
CLEC needs.

JUDGE RENDAHL: Ckay, this is another one of
those issues that it appears that because of the
evol ving nature of this process throughout the region
there's | anguage that has come up in another state that
was not agreed to here in this state, so there's a
process issue that appears that M. Kopta raised that
maybe this isn't the forumto raise this new | anguage.
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But | think as we did earlier, it would be hel pful for
us to have the background for this new | anguage. If
that neans that there is testinony transcripts from
Colorado -- | guess | would ask the parties, is this
agreed to | anguage from Col orado or | anguage that

Col orado, the Conmmi ssion, inposed on Qvest, or do we
know t hat ?

MR. KOPTA: | do not know.

M5. ANDERL: M. Kopta doesn't generally
represent clients in Colorado. M belief is it was the
result of a negotiation, but I was not there. That's
what was represented to ne from fol ks who were invol ved.

JUDGE RENDAHL: Okay.

MS. ANDERL: That it was negotiated, but
obviously not with XO who isn't in Col orado.

JUDGE RENDAHL: Okay.

M5. ANDERL: This is related, of course, to
the deposit and guarantees issue. W can fold this in

for additional discussion. |If there's roomfor
conprom se on sonme of the other |anguage, there m ght be
room for conpronise here. | would certainly commit to
take that back as a package.

JUDGE RENDAHL: | think that would be

hel pful, because if there was agreed to | anguage in
anot her state, understandi ng XO was not a participant,
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1 it would be helpful to know what the basis for that

2 agreenment was, understanding there |ooks Iike there

3 mght have been sonme quid pro quo here, and naybe

4 further discussion between the parties would help. So

5 if you all can continue your discussions, and if you

6 reach agreenent, please let us know And if you don't,
7 let us know, and we will set a date for these

8 notifications maybe so that we can get sone finality

9 here one way or the other

10 MR. KOPTA: The one thing that | would add

11 just on a substantive basis is that the | anguage that we
12 agreed to in Washington does give an opportunity for a
13 CLEC to explain why it needs the excess capacity. And
14 certainly there's the dispute resolution process, which
15 Qwest has nore often than not said is avail able to CLECs
16 if they have an issue. And so we're just obviously

17 unconfortable with the unilateral ability to resize the
18 trunk group, and the fact that we m ght be able to order
19 some nore later is not nmuch confort. But we will |ook
20 and see what happened in Col orado and | et you know if we
21 can work it out anmong us chickens.

22 JUDGE RENDAHL: Ckay, thank you.
23 And what is the next issue?
24 MR, KOPTA: The next issue really is one of

25 not so nmuch an issue as it's kind of an explanation of



06294

why it was in the comments, and that's the 15th Order at
155.

JUDGE RENDAHL: And that's SGAT Section
7.1.2.2 and 7.3.1.2.2?

MR, KOPTA: Right. Sonme of this issue was
ki cked over to the cost docket in terns of
responsibility for sharing of interconnection
facilities, and the EICT was one aspect of it that the
Conmi ssion issued a decision in this docket, but
basically the rest of it was kicked over to the cost
docket. And so | -- we really weren't very expansive in
our coments except to say we're not sure that this is
the only elenent, and the reason that we say that we're
not sure that that's the only el ement is because the
cost docket is going to be |looking at that issue. So
don't think we need to say anything nore about it here.
It's just that whatever happens in the cost docket will
need to be incorporated into the SGAT.

JUDGE RENDAHL: Okay.

Ms. Anderl, any coments on that?

MS. ANDERL: We agree with M. Kopta that it
is teed up for a decision in the cost docket. W think
that we did what we were required to do by the 15th
Order. | amnot going to argue that M. Kopta can't
argue for more. | don't think he's entitled to it, but
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I will let himargue for it, and it's perhaps an issue
not to be resolved here.

JUDGE RENDAHL: Okay, well, then we will wait
and see what happens in the cost docket and inport those
changes back into this process.

MR. KOPTA: That's it for interconnection. |
think we're up on collocation, which is M. Doberneck's
bai I i wi ck.

JUDGE RENDAHL: Okay, Ms. Doberneck, the
first issue on our list under collocation is the 15th
Suppl ement al Order at Paragraph 156.

MS. DOBERNECK: Correct, and what | would
note, | talked about this with Ms. Strain, is that there
were two provisions that were not reflected in the
matri x that Covad had comented upon, and those were
SGAT Sections 8.2.6.3 and 8.2.1.16.

And with respect to Quest's coments on
8.2.1.16, with Qmest's explanation, we are fine with the
change Qmest has nade to that and believe it's
conpl i ant .

We continue to have a concern with Section
8.2.6.3, and this relates as you know to the 15th
Suppl enental Order, which in essence said that CLECs
shoul d be able to obtain physical and virtua
col l ocation without restriction, and the focus is on
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virtual collocation. Covad had suggested that that
particul ar SGAT section be revised to elimnate a
reference just to physical collocation and sinply to
revise it to say that Qwest will provide all other
necessary and/or applicable collocation services and
facilities, believing that that was consistent with the
Commi ssion's intent in saying that CLECs have the right
to request virtual collocation under any circunstance.

| understand that Qwest's response is that
t he I anguage of 8.2.6.3 is based on the FCC rules, and
woul d submit that as a general matter FCC rul es
regardi ng collocation are established with the idea of
virtual collocation being a default in that the way the
rules are set up, it says a CLEC can request physica
collocation, if that's not available, then you can get

virtual collocation. WlIl, this Comm ssion has nade
clear that a CLEC can opt for virtual collocation
regardl ess of whether -- they don't have to even try to

get physical collocation, they can select that as their
option. So that is the basis of our comment that there
shoul d be a revision to that particul ar section.

JUDGE RENDAHL: Okay, now so that was --
those were two additional sections that should have been
i ncl uded under Paragraph 1567

MS. DOBERNECK:  Yes.
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Okay, the next issue?

Ms. Strain has a question, |I'msorry.

MS. STRAIN: Just to clarify, M. Doberneck,
so you don't have a concern with the changes that Qnest
made to the other three sections referred to in that
matrix, 8.1.1.8, 8.2.7, and 8.4.67

MS. DOBERNECK: Correct.

M5. STRAIN. Ckay, thank you.

MS. DOBERNECK: The next issue is the 15th
Suppl ement al Order at Paragraph 157. Qwest had proposed
alternative | anguage to what Covad had included in its
comments. Covad believes that Qaest's proposed | anguage
resolves all of our concerns, and with the incorporation
of that |anguage, we consider the issue closed, fine,
fully conpliant.

JUDGE RENDAHL: M. Kopta.

MR. KOPTA: | had just one concern on Section
8.3.1.9, and that wasn't reflected on the matrix. It
was in the ELI/XO coments.

JUDGE RENDAHL: And is this for collocation?

MR. KOPTA: This is for collocation.

JUDGE RENDAHL: 8.3.17

MR. KOPTA: 1.9, and it's also the sanme
| anguage in 8 -- well, no, | think it's 8.3.1.9 is the
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proper reference.

JUDGE RENDAHL: And what is the issue,
wi t hout arguing at this point, just so we get it on the
list.

MR. KOPTA: The issue is channe
regeneration. | nean it's the sanme issue that is
i ncluded here. It's just that it's specified as Covad
being the party that raised the issue, so it's really
the | anguage that Qwmest has used to identify its channe
regeneration charge.

JUDGE RENDAHL: Okay, so why don't you go
ahead and gi ve us your concerns then.

MR, KOPTA: Okay.

JUDGE RENDAHL: Unless you're okay with
Qwest' s | anguage.

MR, KOPTA: Well, the only thing is, and
maybe it's as much a clarification as anything else, is
in the first new sentence, it stated that channe
regeneration will not be charged separately for
i nt erconnecti on between the collocation space, et
cetera. Interconnection is capitalized, and the
definition of interconnection is in Section 4.27, and
that termis defined as referring to the connection
bet ween networks for the purpose of transm ssion and
routi ng of tel ephone exchange traffic. And so | think
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the terminterconnection is too limted. W nmay be
obtaining DS1 or DS3 circuits for purposes other than
just interconnection. And in those circunstances, we
shoul dn't be charged for channel regeneration to connect
our network with Quest's network for that purpose to
access UNEs, in other words.

JUDGE RENDAHL: Okay, so |looking at Qwest's
| anguage in Exhibit 1291 on page 17, that's the | anguage
"' massunmi ng, Ms. Doberneck, you're referring to as
acceptable to Covad?

MS. DOBERNECK: Yes.

JUDGE RENDAHL: M. Kopta, what is it that
Covad -- that ELI finds objectionable, |I'msorry, XO?
Whi ch one of your clients finds this unacceptabl e?

MR. KOPTA: This is ELI and XO two out of
three. It's the very first sentence. |It's the sane as
what's in the Septenber 21st SGAT, which is Exhibit
1292. And it's nmerely the linmtation to
i nterconnection, and |I'mnot sure that that was the
intent, to limt it to just interconnection. But since
that is a defined termand it is limted to facilities
used for the exchange of traffic, we don't think that
that's -- we think it's a little narrower than what
hopefully Qwest intended and certainly what we think the
Commi ssi on required.
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JUDGE RENDAHL: Ms. Anderl.

M5. ANDERL: It didn't occur to me as an
i ssue until M. Kopta raised it. He mght be right.
Did M. Kopta have a suggested alternative word?

MR, KOPTA: We might put this on our list of
if we can work it out. |If we don't disagree in the
concept, then we can work out the |anguage.

JUDGE RENDAHL: Pl ease go ahead and put it on
your list, and again, we will talk about the due date
for these at the end of the process.

Okay, Ms. Doberneck

MS. DOBERNECK: The next issue we raised is
at the 15th Suppl enental Order at Paragraph 159, and
it's regarding the interval for collocation. | should
preface this by saying some of it was divining the
Conmi ssion's intent, which | realize is a hazardous
undertaking, but sinply | would state that | had
interpreted the Commission's order to state that when
the FCC s waiver expires that the interval return to
what is the current standard interval of 90 days. |
certainly don't disagree with Qwest's position that,

well, we don't know if it's going to be 90 days, perhaps
it will be 120 days, whatever. So in one portion of
this, I think clarification fromthe Comm ssion would be

hel pful. Are we tal king what the FCC says is the
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standard i nterval upon ruling upon the request for a
wai ver, or does the Commi ssion nean 90 days.

Setting that issue aside though, regard --
and, you know, once the Conm ssion determ nes whet her
it's 90 days or what the FCC will then set the standard
interval to be, Covad still believes it's both
appropriate and necessary for Qwmest to incorporate into
the SGAT its obligation to adhere to the standard
i nterval upon resolution of this issue by the FCC and
what the Conmi ssion determni nes should be the standard
interval. Qur concern is that FCC proceedi ngs can be
very lengthy. W nay not get a determ nation fromthe
FCC for quite sone tine. And in the absence of Quest's
conmitment, |I'mafraid this is one of those kinds of
things that would fall through the crack. And unless
sonmebody dusts off the cobwebs of the, you know, 271
wor kshops and the orders that have emanated from t hem
that we won't get around or Qwmest won't get around to
anmendi ng the SGAT to include what the Comm ssion
intended with respect to the interval once the waiver
expires.

JUDGE RENDAHL: Ckay, thank you.

Ms. Anderl .

MS. ANDERL: Thank you, Your Honor

I think I have to address two issues, the
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8.2.6.3 language that Ms. Doberneck brought up, and then
the issue that she just addressed. 8.2.6.3 is one
sentence long, and it says:

Quvest will provide power and all other

physi cal collocation services and

facilities.

That | anguage is directly fromthe FCC rul e.
The cite is rule 51.520-323 subsection K. It's in our
conments, Exhibit 1291, at pages 15 and 16. | won't
bel abor that here. | just wanted you to know that we
did address it. And we don't believe that it's contrary
to the Comm ssion's order. The Comm ssion's order
requires us to allow physical and virtual collocation
with no limtations, and we don't believe that that
| anguage i nmposes a limtation on virtual collocation
but rather is in place to conply with the FCC for -- to
be consistent with the FCC s requirenents in its
col l ocation rule.

Wth regard to the section that Ms. Doberneck
just addressed, which is 8.4.3.4.5, and it just concerns
the interval within which Quvest is obliged to conplete a
provi si oni ng wi ndow forecast as required, gwest does
currently have a waiver fromthe FCC with regard to what
that interval is. M. Doberneck is right, we don't know
how | ong the FCC proceeding is going to |ast, but we do
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know that the waiver will extend for at |east as |long as
the FCC proceeding lasts, and we think it's at this
poi nt premature and unnecessary to revise the SGAT. |f
sonmething different comes out of the FCC and this is an
i ssue for anyone, it will, of course, be sonething that
we will have to revise under the change of |aw

provi sions that are addressed el sewhere in the SGAT.

JUDGE RENDAHL: Ckay, thank you.

Ms. Dober neck.

M5. DOBERNECK: Okay, nmoving right along to
my |last issue, and that is the 11th Suppl enental Order
at Paragraph 155(a) regarding witten policies and
performance docunents that Qwest nmmintains and whet her

those conply with the SGAT or not. | understood the
order to be very clear that Qwvest was obligated with
this filing to denonstrate its -- the conformance
between its policies and the SGATs. | took denonstrate
to be an affirmative offer of proof. Qwest responded
that it's premature. | suppose my response is | don't
think it's premature. | think there has been a failure

to denonstrate conpliance

A couple of things that | would like to point
out specifically. During the collocation workshops,
Covad specifically raised as i ssues Qwest's nmethods of
-- nethods of procedure and other internal process
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docunent ati on that woul d delay the turnover of
col l ocation space. W specifically raised those as
i ssues, and there has been no offer of proof by Qwest in
connection with this conpliance filing that it has
corrected its nmethods of procedure in other interna
docunentation to be consistent with the SGAT. | think
that was an obligation to do so, and | don't see that
there has been any evidence on that point.

Wth regard to the PCATs or the product
catal ogs and the technical publications that Qmest
mai ntains with respect to collocation, Qwmest in essence
said it's premature, this is all being dealt with in the
change nanagenment process, take it there. WlIl, the
short answer is that we have. Qmest al so suggested that
these -- the internal docunmentation was not relevant to
the SGAT. It nmay not be relevant to what the SGAT says,
al though | suppose if we -- I'mlosing ny grip on the
earlier sections, but there is a provision within --
with respect to general terns that specifically deals
wi th consistency between Qwnest's internal documentation
and the SGAT, so | do believe it's an SGAT i ssue.
Setting that aside though, the 11th Suppl enental Order
was very clear that conpliance with this particular
checklist itemrequired consistency of interna
docunentation in the SGAT. And again, | don't see that
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that's happened.

I will tell you with regard to the change
managenent process, | won't bel abor the point, suffice
it to say | think you are probably all aware it's
under goi ng redesign. Redesign has becone a rather
contentious issue. Were we stand though with regard to
the product catal ogs and the technical publications is
just not that sinple, and | have great concern with
regard to Qwest proving its conpliance of its interna
docunentation with the SGAT.

And | will just briefly tell you, we have
reached agreenent in the change managenent redesign
process that Qvest will provide its, on a going forward

basi s, PCATs and tech pubs with a decoder ring,
essentially an identification of changes and an

expl anation of why the changes were made, prinmarily
because of these 271 workshops and orders that have cone
out of various conm ssions.

The sticking point has been a nunmber of PCATs
and tech pubs that came out before we reached that
agreenent in redesign, essentially any PCAT or tech pub
that came out primarily fromthe begi nning of this year
until about October of this year. At this point, while
Qnest has agreed that it will provide an identification
of an explanation for changes for PCATs, we have no such
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agreenent with the technical publications. This is a
pretty significant issue for us. [It's an enornous

vol ume of documentation, and it's really not feasible to
go through it to determ ne conpliance without any

i ndi cati on of whether a change has been nmade or why a
change has been made.

Utimately, my concern is that at sone point
here we're running out of tinme. | don't have an
objection to running these changes through CMP redesign
Don't get ne wwong, | think that's an appropriate use.
But the speed at which we're going with the change
managenent process, the dates by which supposedly these
changes are going to be nade suggests to ne that we are
not going to get to these issues within the redesign or
t he change nmmnagenent process in tine to then bring it
back to this Comni ssion for a denmponstration of
conpliance. At sone point, Qrmest will be filing its
Section 271 application, and that's it for this
Commi ssion and its ability to say approval or not of
checkl i st conpliance.

So I think that it needs to be clear that
with respect to these internal docunents and
publications, that they need to -- that CLECs need to be
able to bring their issues with regard to whet her
they're conpliant with the SGAT to the Conm ssion. And
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by sinply pushing it off to CMP, | have a great fear
that we will never have that opportunity to raise our
concerns with regard to conpliance with this Conmm ssion

JUDGE RENDAHL: Thank you.

Ms. Anderl .

MS. ANDERL: Thank you.

This issue is discussed in Qwvest's reply
comments, Exhibit 1291, at pages 19 through 21, and
Ms. Doberneck is half right. Qwmest did say that these
i ssues are premature to be raised at this point in tine,
because they are being dealt with in the change
managenent process. But we also rebutted Covad's
argunents on a substantive basis, and so it's not really
fair to say that we didn't address the issues that
Ms. Doberneck raised.

Covad's allegations are difficult to respond
to, because they're sonewhat general, and we find
ourselves unable to really pin down what it was that
Covad t hought shoul d have been changed or that exists
t hat wasn't changed. For exanple, M. Doberneck
mentioned the issue with regard to the delay in turnover
of collocation space, but that she's not seeing any
evi dence that we have changed internal nmethods in
procedures or docunents, et cetera, to address that
concern. | personally am not aware of internal nethods
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and procedures or docunentation that was |inked to any
probl ems associated with delays in turnovers of

col l ocation space and therefore would require to be
changed to be in conpliance with the final order

We did provide the Comm ssion in Exhibit
1270, or 1290, I'msorry, which was our October 1st
conpliance filing, it had four attachnments, and
Attachnent B is by far the lengthiest. It is a printout
of a nunber of our product listings, product
descriptions, and other guidelines, nmethods, and
procedures describing renote collocation, mcrowave
col l ocation, entrance facilities, multi-tenant
envi ronnent col |l ocation, including product diagrans, et
cetera. These are posted on the Wb. They are
available to CLECs. It was our denonstration of
conpliance to this Conmi ssion, and we believe that it is
satisfactory to show that our products and nethods are
consi stent.

There are sone things that are 14 state
applicable region wide that are posted on the Wb site
and nmay be inconsistent with sonmething that the
Conmi ssion here has ordered. However, there are |inks
on that Wb site to state-specific SGATs, and those
SGATs al ways do by their own terns prevail over any
general product descriptions. So we may, for exanple,
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have a general product description that's acceptable to
10 state commi ssions but been nodified by 3 or 4. And
in those cases, the specific SGAT woul d prevail
And so | guess, you know, wi thout specific
provisions in any of our documentation that is as
all eged to be nonconpliance, it's difficult to address
it. W do believe however though that the argunent that
this debate is premature is inportant, because the
i ndustry agreed col | aboratively to work through the
change nanagenent process. W think we are meking
progress there, and we do believe that that is the right
pl ace for these issues to be addressed. |If there are
speci fic conpliance issues with regards to | anguage
processes or docunents, we're happy to address those.
JUDGE RENDAHL: Thank you. Ms. Anderl, what
is the estimted conpletion date for the change
managenent redesign?

MS. ANDERL: | don't know. | would have to
talk to M. Crain or one of the other folks who were
involved in it substantively. It may be that

Ms. Doberneck has a better idea.

MS. DOBERNECK: We do not have an end date at
this point. W have schedul ed neetings through the end
of February at this point to deal with product and
process changes. Essentially the way the parties set it
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up was first to deal with system changes and then to
nmove on to product and process, so we have neetings
schedul ed through the end of February to address product
and process. And not wanting to open a can of worns at
all, but | think you can probably tell fromthe coments
of the parties on the status report that at |east on the
CLECs' part there is a perception of issues that have
been -- the issues that have arisen that may either
delay it, conpletion. But at this point, suffice it to
say we do not have an end date by which we know we wil |
conpl ete redesign.

JUDGE RENDAHL: Thank you.

Ms. Strain has a question or two.

MS. STRAIN:. Wth respect to the attachnents
that you have to your comments, Ms. Anderl, you have the
first attachnent |'mlooking at is called a product
listing, and then it says, it's in black and white, and
it says collocation and then product description, and
then there's another attachnent behind that one that's
in color that's got blue and red print on it.

MS. ANDERL: Right.

MS. STRAIN: Is that the same docunent j ust
inadfferent form or is it a different docunment? It
appears to be -- the text on it appears to be identical
and |'mjust curious whether this is just two versions
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of the sane docunent.

MS. ANDERL: Yes, | have not read both of
them side by side and can't tell you whether they are
identical. | believe that the second docunent that's in
color is a representation of the Wb site and shows you
the links you would get if you were actually on the Wb
site and that the black and white is just the text only.

MS. STRAIN: Ckay. M second question is
with respect to these two docunments. If | wanted to
conpare these to the SGAT and/or for that matter to
conpare these docunents or any of the other ones that
you attached to the SGAT to determn ne whether the
docunents have inconsistencies, would | have to go page
by page, or are there -- in other words, is there any
ki nd of decoder ring with these docunents that you have
provi ded us?

M5. ANDERL: We have not |inked the documents
to SGAT sections in order to cross reference them no.

MS. STRAIN. Ckay.

MS. DOBERNECK: Ms. Strain, if | could just
add sonet hing, because | agree, | think it's difficult
to review. The on-line version is sonewhat easier than
the hard copy docunentation, because there is sone
hi ghl i ghting, things of that nature, which are hel pful
It is easier than the hard copy.
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M5. ANDERL: Thank you, Ms. Dober neck

M5. DOBERNECK: | tried in the spirit of
cooperation.

JUDGE RENDAHL: Okay, so does that concl ude
your remrmining i ssue on collocation, Ms. Doberneck?

MS. DOBERNECK: | have no further issues. |
think I"'mat nmy seven ninutes.

JUDGE RENDAHL: And, Ms. Anderl, you had
i ndi cated you had one other issue on number portability.

M5. ANDERL: M. Kopta does, and | may
respond to his conments.

JUDGE RENDAHL: Okay, M. Kopta.

MR, KOPTA: Thank you.

Actually, it's just as a clean-up matter.
There is one issue on resale that's after the nunber
portability section.

JUDGE RENDAHL: Okay.

MR. KOPTA: So | want to talk about it now,
because we di scussed off the record that it was
di scussed. Specifically it's SGAT Section 6.2. 3.

JUDGE RENDAHL: Okay.

MR, KOPTA: It's on the very | ast page of the
exhibits, and it was discussed yesterday in the context
of the QPAP, and so I'mnot representing a need to
discuss it here but just wanted to point out that that
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is an issue. It's one of those cross referenced type.

JUDGE RENDAHL: So that is the 15th
Suppl emental Order at Paragraph 92?

MR. KOPTA:  Yes.

JUDGE RENDAHL: And this is related to the
of fset issue?

MR, KOPTA: Right.

JUDGE RENDAHL: That was di scussed yesterday?

MR. KOPTA: Right.

JUDGE RENDAHL: Okay.

MR. KOPTA: And we specifically discussed
this SGAT section, so it's the sane issue, sane thing,
so we don't need to talk about it again.

JUDGE RENDAHL: Ckay, thank you for pointing
that out to us.

Ms. Anderl, do you have any comrents in
reply?

M5. ANDERL: | agree with M. Kopta.

JUDGE RENDAHL: Okay.

MR. KOPTA: The only other issue has to do
with nunmber portability. It's alittle confusing
because of the way that this matrix was set up. The
i ssue was identified under 15th Order at Paragraph 164.

JUDGE RENDAHL: And that would be on the 15th
page of our version we're using on the Bench
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MR. KOPTA: And it does have to do with SGAT
Section 10.2.2.4, but really the order provision that it
nost closely relates to is the follow ng, which is the
2-22-01 initial order, nove the tine for basically
di sconnecting the custonmer to midnight of the day after
the due date when it's -- when the conversion is
supposed to take place. But in SGAT Section 10.2.2. 4,
the | ast sentence that Qwest has in that section, and
this is on page six of our coments as well as in the
SGAT, states that:

I f CLEC requests Qwest to do so by 8:00

p.m of Muntain Tinme, Qwest will assure
that the Qwest loop is not disconnected
t hat day.

The problem we have obviously is that we have
until the next business, it would be mdnight of the
foll owing day to disconnect. And so what Quest
essentially is requiring here is that we provide them
with notice that there's a problem that they may not
di sconnect it by 8:00 p.m of the due date so that it
won't be di sconnected by m dnight on the follow ng day,
SO in essence a 28 hour notice of a problem

And the concern that we have is that we may
not be able to notify themby 8:00 p.m of that day.
The Conmi ssion obviously is concerned about people
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getting disconnected, and that's why it established

m dni ght on the following day as the tine to make sure
that the custoner doesn't get disconnected. And so if
we notify themat 8:01, does that nmean that they're
going to be disconnected at nidnight on the follow ng
night? It doesn't nake any sense. And, in fact, in
Qnest' s product description, which we have attached as
Attachment B, and | -- is that Exhibit 1297.

MS. ANDERL: 8.

MR. KOPTA: 8, 1298.

JUDGE RENDAHL: Yes, it's 1298.

MR, KOPTA: On the third page, that actually
the Qmest's product or whol esal e program docunentati on
provi des that while the co-provider should provide
notice on the due date during business hours, that it
shouldn't notify -- it needs to notify Qwmest no |ater
than noon of the following day. And so that's why we
had proposed to incorporate that same thing into the
SGAT. If necessary, we should be able to notify Qmest
by noon of the following day if there's been a problem
I mean if we're doing an out of hours cut on the due
date and sonet hi ng happens and we don't know about it
until 9:00 or mdnight, then we should be able to tel
Qwest, and they should not take down the custoner at
m dni ght of the follow ng day.



06316

So that's essentially the issue is that we
want to make sure that we have enough tine to conplete
the work that we need to do, and if there's going to be
a problem that we give Qrvest notice in a nmanner that
all ows them enough time to nake sure that it doesn't get
di sconnected, but not in so nuch time that we have a
probl em because sonething arises in the neantine and the
custoner is going to get cut off.

JUDGE RENDAHL: Ckay. Ms. Anderl, I'm
| ooki ng al so at Exhibit 1295 at page six, and that
appears to include AT&T' s proposed | anguage on this
i ssue.

MS. ANDERL: Thank you, Your Honor

JUDGE RENDAHL: O at least it lists what
Quest's proposal is, and the text describes AT&T' s
suggesti ons.

Go ahead, Ms. Anderl.

MS. ANDERL: Right, Your Honor

Qnest woul d replace 8:00 p.m on the due date
with 12: 00 noon on the day after the due date.

JUDGE RENDAHL: To resolve the issue?

MS. ANDERL: I'msorry, AT&T would like us to
do that.

JUDGE RENDAHL: | thought we had agreenent.

MR. KOPTA: We were so cl ose
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MS. ANDERL: You know, | didn't even hear
what | said, but | saw all the | ooks, and | knew | rmust
have m sspoken. |'m sorry.

This is what AT&T woul d have Qmest do, and we
di sagree. We think that there's a difference here that
AT&T is not recognizi ng between the due date and what
ki nd of slippage they get after the due date, and that's
really what the issue here is. There is a due date, and
we think that the cut off at 8:00 p.m on the due date
is the reasonable rule. The exception to that rule is
we will not trigger the switch translations until 11:59
p.m the day follow ng the due date in order to avoid
custoners being disconnected. That is what we believe
drives the perm ssion to have the slippage, the concern
about custoners being di sconnected, not AT&T needing to
be | ate.

And so we have two sections that address this
issue. The first is 10.2.2.4, which says that if the
CLEC requests Qwest to do so by 8:00 p.m Mountain Tine,
Qnest will assure that the Qamest |oop is not
di sconnected that day. That is the general rule. The
concern that AT&T raises is addressed in 10.2.5.3.1,
which is the SGAT provision that says that Qwest will
set the ten digit unconditional trigger for nunbers to
be ported by 11:59 p.m on the business day preceding
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the schedul ed port date and then that it will -- if --
further down in the paragraph, it says:

Qnvest will not disconnect the custoner's

billing and account information unti

11: 59 the next business day after the

due date.

That's in order, as | said, to prevent
custoners from bei ng di sconnected. W don't think that
it's reasonable to basically extend the due date, which
is what AT&T's | anguage woul d request. So we think
we're in conpliance with the order. We think that this
is the right way to set it up.

We state in our comments that this | anguage
is inportant to be retained for other reasons as well
i ncluding the fact that the | anguage in the SGAT now
tracks the PID or performance indicator definition for
this measure that was approved by the ROC, and we
therefore think that it's inportant to retain it for
t hat reason as well

I think that's it on this issue, thank you.

JUDGE RENDAHL: Any questions?

MS. STRAIN: | have a question.

Ms. Anderl, how do you reconcile the
di fference between the two docunents, one of which has
an 8:00 p.m deadline for notifying you of a delay, and
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the other docunent, the product document, which
speci fies noon the followi ng day? What -- can you kind
of tie those together for ne?

MS. ANDERL: Again, | think that what we have
tried to do in the SGAT is kind of put in what the
general rule is. And in the product docunent, we have
al l owed for the exception to the general rule. But the
late notification is not what we believe the rule is.
The rule is notification on the due date and that
there's a recognition that in instances it nmay be
necessary to have exceptions to those, but we did not
think it appropriate to nenorialize that exception in
t he SGAT.

MS. STRAIN: Does the product docunent have
the general rule in it that's consistent with the SGAT,
and does it reflect the 12: 00 noon deadline as an
exception? And |I'm asking this because | don't have it
in front of nme.

M5. ANDERL: GCkay. And it's been a while

since | have reviewed it. | need to check that.

MR, KOPTA: | have a copy if you would Iike
to look at it.

JUDGE RENDAHL: Well, if you want to hand it

to Ms. Anderl.
MS. ANDERL: I'mlooking at it as well, I'm
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sorry, it's just it's about five pages |ong.

CHAl RAOMAN SHOWALTER: Maybe M. Kopta has a
ref erence.

MR, KOPTA: Yes, the | anguage is on page
three, the first paragraph.

MS. ANDERL: It does not appear to contain
the 8:00 p.m on the due date requirenent, no. The
product notification does not. It does -- it is
consistent with the SGAT in the sense that both the SGAT
and the product notification formreflect that the
di sconnect will not happen until 11:59 the day after the
due date.

JUDGE RENDAHL: Ckay, thank you.

Is there anything further fromthe parties on
conpliance issues? | think we have gone through the
i ssues in dispute on the matri x.

MS. ANDERL: My | just ask a clarification?
We had suggested sone clarifying | anguage to this
section as well in response to another issue that AT&T
rai sed, and I was curious if that was acceptable. And
that's referenced on the matrix, Initial Order at
366(b).

MR, KOPTA: |n general --

JUDGE RENDAHL: 366(b)?

MS. ANDERL: B



JUDGE RENDAHL: B as in boy?

MS. ANDERL: B as in boy.

JUDGE RENDAHL: Okay.

MR, KOPTA: |In general, it is fine. | nean
the only thing that we want to nake sure is that we
don't need to take a Qwest product in a managed cut or
coordinated cut in order to get the deadlines, but |
don't -- | don't think that that's inplicit in this
| anguage. In other words, | don't think that there's a
problemw th that. That seens to be fairly clear. That
was the real concern that we had

JUDGE RENDAHL: So do you need to check with
your client again?

MR, KOPTA: | would like to verify that.
When | spoke with them that was their initial reaction
but I will verify that and I et you know as part of the
list of things that we will |let you know about.

JUDGE RENDAHL: Right, if you can add that to
your list.

And the only renaining issue | think is what
date you all report back to us on, and |I'mthinking that
it mght be best for you all to respond in January, and
would the -- do you think the 3rd or 4th is appropriate,
or do you need nore tine than that given the holiday
season to consult with your client and various vacation
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schedul es peopl e m ght have?

MS. ANDERL: | think we could use a little
bit nore time. | was actually going to propose the
15th, assuming that's not a weekend.

JUDGE RENDAHL: The 15th is a Tuesday. Does
that --

MR. KOPTA: That would be fine.

JUDGE RENDAHL: Then we will set the 15th for
-- and why don't you all meke a joint reply if you -- |
mean if you're in agreenment, a joint reply will work.

If there are areas of disagreenent, then you can each
meke your own filing.

MS. ANDERL: We will do that.

JUDGE RENDAHL: Okay. Well, thank you very
much, and we appreciate those of you who have travel ed
out here and those of you who have travel ed down from
Seattle too, and thanks very nmuch, and we will be in
recess.

(Hearing adjourned at 4:20 p.m)






