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| NDEX OF EXHI BI TS

EXHI BI T: MARKED: OFFERED: ADM TTED
49-R 1211 -- 1211

JUDGE WALLIS: Let's be on the record,
pl ease. We're convened this afternoon in the hearing
room of the Washington Utilities and Transportation
Commi ssion to hear oral argunent on the matter of the
interimrequest for rate relief of the Oynpic Pipe
Li ne Conpany in Docket Number TO- 011472. W
appreciate the parties' flexibility. This argunent
had originally been schedul ed yesterday, but a matter
came up that Comm ssioners could not avoid, and we
have rescheduled it for today.

A couple of prelimnary matters. The
transcripts initially delivered to the parties have
been replaced. The initial transcripts |I believe
were m sdesignated as to the volunme nunber. | don't
know whet her there was any change in the pagination
but to the extent that there is any confusion and to
the extent that parties wish to make any citations in
argunent, because those revisions were received only
a matter of mnutes or hours ago, if you would state



the citation with the date and the page nunber that
you're aware of, then we can nake any changes. |If
it's nore than the vol une nunber, please subnt a
corrected citation tonmorrow. That woul d be very
hel pful for us.

One other adm nistrative matter is that M.

Brena has subnitted a revised Exhibit Number 49, a
si ngl e- page docunent entitled Chapter 81.08 RCW
Securities, which is substituted for the initial
exhibit. Nunmber 49-R is received in evidence.

The parties will have the follow ng
allocation of tinme, and we will do our best to |et
you know five mnutes before the expiration of your
time. The conpany, 55 mnutes, of which it reserves
20 minutes for rebuttal; the intervenors, 35 minutes,
which they've allocated 20 nminutes to M. Brena and
15 to M. Finklea; and 25 ninutes for the Conm ssion
Staff.

As our final prelimnary matter, let's go
around the room and ask for appearances at this tine,
and then we'll begin argunent. The conpany.

MR, MARSHALL: Thank you. |'m Steve
Mar shal | of Perkins Coie, representing Oynpic Pipe
Li ne Conpany.

MR. BRENA: CGood afternoon, Robin Brena, on
behal f of Tesoro Refining and Marketing.

MR. FI NKLEA: Good afternoon. Ed Finkl ea,
of Energy Advocates, L.L.P., on behalf of Tosco.

MR. TROTTER: Donald T. Trotter and Lisa
Wat son, Assistant Attorneys Ceneral, for the
Conmi ssion Staff.

JUDGE WALLI'S: Thank you all very much.
M. Marshall.
MR, MARSHALL: Thank you, Your Honor. |

think I"lIl try to stand up here, so | can use the
exhibit. And if | get away fromthe m ke, just |et
me know, |'Il try to speak up a little bit.

JUDGE WALLIS: You're away fromthe m ke,
M. Marshall.
MR, MARSHALL: Away fromthe mke? Well,

this may not work. Maybe I'll have to sit down after
all.
JUDGE WALLIS: | think you can pick it up,
and |'mafraid you'll have to Iift the base with it.
MR. MARSHALL: Well, 1'll try to do what |

can by sitting down, then.

JUDGE WALLIS: Okay.

MR, MARSHALL: First of all, | guess |I'd
like to introduce a couple of people here from
A ynpic Pipe Line Conpany, if I may. M. Batch,
Presi dent of A ynpic Pipe Line; M. Beaver, who acts
as chief outside counsel to the conpany; and |
t hought that M. Cunmi ngs would be here. He's been
in Washington, D.C., on an oil pipeline safety
matter, and | expect himconing here pretty soon.



Cindy Hamer is a controller for Oynpic Pipe Line,

and Pam Brady, who is an executive assistant from
A ynpic Pipe Line. Thank you.

JUDGE WALLIS: Thank you, M. Marshall

MR. MARSHALL: | becane involved in this
not rmuch before the Conmi ssion itself becanme invol ved
inthis, and I've tried to |look at this case fromthe
perspective of the Conm ssion and the perspective of
the state. What to do. As Staff has said, this is a
uni que case, and | agree.

It's clear that the pipeline is inportant
for the state. |It's able to take tanker trucks off
the road and barges off of Puget Sound. It costs
| ess than the existing alternatives. |It's not
essential, as water and power, but it is inportant,
and there's no question about it.

It's equally clear that the safety of the
public nmust be the first priority. The pipeline nust

be maintai ned and operated in a safe manner. 1've
lived in the state, except for three years, all ny
life, lived and grew up in the Oynpia area, and the

safety of this has to be the primary public interest
concern of the Commi ssion, because, in fact, we can
do without this pipeline. There are areas of the
state where we don't have pipelines carrying oi
products.

But to do these things, though, requires us
to attract capital and talent. And the first thing
wanted to address was tal ent, because that was the
first thing that | wanted to find out about before
agreed to take on this matter. Wat was the
managenment of this conpany, where was it going to
take this conpany.

There's new managenent of O ynpic and
there's been new managenent since the sumer of 2000,
since July of 2000. And | have up here on this one
exhibit that you all may recall fromthe
Ccross-exam nati on when the new nmanagenent cane in, in
terms of what was happening with the throughput of
t he conpany.

New managenent is a factor that the
Conmmi ssi on ought to consider. It was nentioned in
the recent Avista case, Docket UE-010395, Sixth
Suppl enental Order, page ten.

It's not easy to run a pipeline right. BP
Pi pelines of North America is one of the best
anywhere. The necessary talent to run a pipeline
safely is also not easy to obtain. You' ve seen the
extensi ve safety background of M. Batch in his
original testinmony, 1-T, his connections with safety
prior to working with BP Pipelines at Anmpco, his 20

years in the business focusing on safety, health, and
ot her areas, you've read his testinmony about the BP
safety philosophy. And sinply stated, it's no



accidents, no harmto people, no damage to the
environnent. And that's at page six of his
testinony, 1-T.

So BP cane in in the sumer of 2000, and
repl aced the prior Equilon management at the | ow
point in terns of throughput, after the Watcom Creek
accident. And this, just so that -- | think that you
can all probably see this fairly well. Things had
been going along with high throughput and, because of
events that we all know about, the throughput has
dropped off.

And the new managenent cane in in July of
2000. And the first thing they did is they devoted
thensel ves to getting the pipeline up to standards,
testing the pipeline with the |atest equipnent,
maki ng sure the comunities and the public were wel
aware of what they were doing, well-infornmed, and it
woul d not restart segnents of that pipeline unless
t hey passed new nmanagenent standards. That's at page
ni ne of Batch Exhibit 1-T.

They didn't cone to the Commi ssion asking
for help, financial help to get this back up and

running at that tinme. They wanted to devote al
their energy, and they did, to nmaking sure that this
pi peline got back up to as safe a condition as

qui ckly as possi bl e.

Now, we've provided testinony on the
federal, state, and | ocal standards that apply. The
new federal standards include high-consequence areas,
operator qualifications, integrity, managenent
standards, and federal |aw specifically requires
comunity outreach and information, and that's all in
M. Batch's testinony, around page eight of 1-T.

These are not insignificant itens. The new
federal standards, when we tal k about operator
qualifications, integrity, managenent standards,
hi gh- consequence areas, those are all inposing,
particul arly the high-consequence areas. A |ot of
costs. High-consequence areas neans urban, built-up
areas. \When this pipeline was built, nmuch of the
area through which it flows was not heavily
devel oped. You can take judicial notice of the
devel opnent in western Washi ngton over the | ast
coupl e of decades, and now we have hi gh-consequence
ar eas.

New st andards are even being proposed as
we're neeting here on the interimcase. There is an

open docket by this Conmi ssion itself on new
standards to be inposed. Those new standards will
have to be net. These standards, existing ones and
new ones and the standards that BP brings to this,
cannot be nmet without new capital

At the request of BP pipelines, BP/ARCO has
al ready | oaned new capital. 1'd like to turn to the
new capital part now. Since the sumer of 2000,



since this tinme when BP Pipelines came in as the new
managenment, BP/ ARCO has placed $52 million of new
capital at risk in the formof |oans, Equilon has 43

mllion in loans, nearly $97 mllion of capital at
risk.

The tens of millions of dollars that
BP/ ARCO has nmmde since June of 2000 truly is capita
at risk. It did not have to nmake these | oans. It

simply didn't. It didn't have to do a thing in the
sumrer of 2000, if it chose not to. No one else did.
Also, in the sumrer of 2000, as this next
line on the chart shows, BP/ARCO bought an additiona
25 percent of the shares of stock from GATX for $7
mllion, putting even nore of its own capital at
risk. Again, it didn't have to do this, didn't have
to put that capital at risk, it didn't have to buy
these initial shares, and no one else did at that

tinme.

Now, based on the price of those shares,

O ynpic's total net worth or total worth was only 28
mllion, if you nultiply the 25 percent of the GATX
shares by seven, you get to 28. There's been a
suggestion that naybe nore was paid because it was a
control premum so maybe 28 is too high.

So in other words, at a tine when A ynpic
was worth, at nmost, 28 nmillion, BP/ARCO put in an
additional 59 mllion of its own new capital at risk.
It placed twice as nuch at risk than the entire
conmpany was wort h.

Now, what's a conpany worth that's
regul ated? A conpany's worth, that's regul ated,
based on its discounted cash flow value. | nean, its
only source of income and value is really what
sonmebody will allowin rates, and if you have
custoners that will buy the product that's being
sol d.

So clearly, there is an issue with not only
t he t hroughput and the questions about what the rates
are going to be in ternms of what the value, what the
underlying net worth of the conpany's going to be.

What is Oynpic trying to do with this
capital. Well, it put a lot of capital to work right

away to get the pipeline to the point where it is
right now, stabilized, getting the throughput up as
far as it could. It is under an 80 percent
restriction right now for pressure. It's working to
meke sure that it can get up to a hundred percent.
But the sinple fact of the matter is that
when throughput is down because of high fixed costs,
the price per barrel, the cost to nove a barrel of
oil, will have to go up, and the reverse is true. As
you get the throughput up, the price per unit goes
dowmn. So if all things were equal, operating at
| ower throughput would require a rate increase just
for that fact alone. So it's in everybody's interest



to get that throughput back up. And BP focused on
safety and it's focusing on increasing throughput.
When t hroughput stabilized, it cane in --
thought it stabilized and it came in and started to
| ook for rate relief, trying to figure out what's the
right price given the situation it confronted. And
it still continued to work to increase the throughput
through additives and all that reduced the friction
of the pipeline so that it's able to get through the
pi peline, at 80 percent pressure, about 91 percent of
the throughput that it had historically.
So it's working that issue as hard as it

can, but in order to conplete what it needs to do, we
have subnitted -- M. Batch has subnmitted the 2002
capital budget of about 23.8 million. Last year's
budget was al nbst that nmuch. Com ng up, we're

| ooki ng at approximately 23.8 mllion, although M.
Batch has testified that his Exhibit 10, Tab Three to
that, and | have an extra copy. You all probably

remenmber -- you probably all remenmber this, but | do
want to refer to that again. | think there are
copies for everybody. It has a well thought out plan

for what it would Iike to do this year in terns of
added capital expenditures.

JUDGE WALLIS: This is Exhibit 10.

MR, MARSHALL: This is part of Exhibit 10.
It's the | ast portion of Exhibit 10 to M. Batch's
exhi bits.

JUDGE WALLIS: Thank you.

MR. MARSHALL: In this interimrate
request, what we're seeking here is the ability to
attract the necessary capital in the form of
additional | oans. W' re not seeking the interim
relief to pay for this entire amobunt; we're seeking
to get enough conmitnent to be able to go and obtain
t he necessary additional loans to carry through 2002.
And we need to do this wi thout waiting, because you

have a wi ndow of opportunity to get permits and to do
the things that need to be done. So if we were to
wait until August or later on to do this, we would
m ss the construction wi ndow, the other w ndows for
trying to do this. This is why you try to prepare
this. We're a bit pushing the envel ope right now.

Now, the testinmony shows that O ympic
cannot borrow fromthird parties because of a
restriction in the Prudential note that limts the
borrowing to just the existing shareholders. By the
way, that restriction enabled ARCO to | oan the npney
that it did, the 52 mllion that it did. Wthout
having that in the Prudential note, there would have
been a problem as M. Fox had testified.

It's also in dispute in this case that
Equilon will not loan O ynpic additional nmoney. So
realistically, AQynpic is |looking at being able to
borrow only from BP and ARCO.



But the intervenors put witnesses on the
stand and said O ynpic cannot attract noney from Wl
Street because of its financial condition. W agree.
I think that proves the point. It proves the need
for this interimenergency rate relief.

These wi tnesses say that an additional $4.4
mllion that we're seeking in the six nonths of

interimrates won't have any effect on Wall Street,
but the testinony here is clear. M. Howard Fox
testified if the Conm ssion approves the full anount,
the requested interimrates, he would recomend that
BP/ ARCO | oan A ynpic the anmobunts necessary to fully
fund the 2002 capital budget.

And | was trying to | ook down at my notes
to be able to get that correctly, but I"'mgoing to
hand out to the Commission his actual testinony in
gquestion and answer formfromthe transcripts, so you
all may see exactly what M. Fox said.

The question he was asked was, If this
Commi ssion were to give the amount of rate relief
requested for this interimcase, what would be your
recommendation to the people you make reconmendati ons
to on loans from ARCO to O ynpic? Answer: Wthout a
tariff increase? Question: Assunming the interim
rate relief is granted in this proceeding in full
Oh, I'msorry. Question: In full. Wat would your
recommendati on be with respect to the remaining
amounts of the ARCO revolving credit? Answer: |
woul d. | would recommend | oani ng enough to get
certainly the capital program conplete in 2002

M. Fox also testified that the Conmi ssion
Staff recomendati on of 20 percent, if that is

granted and nothing nore, the financial inpact would
be that it would not even be able to cover the

out standi ng interest, the accruing interest on the
debt. And that's at page 909 to -- excuse ne, 908 to
909 of the testinmny of M. Fox.

He said, and | can pass this out, too, he
says, We're looking at a long-term solution, at |east
frommy narrow perspective. |'mconcerned, at ny
position, for what does the long-term | ook like for
A ynpic Pipe Line. Wwen | run the nunbers and when
even use conservative assunptions, even with a 20
percent increase with both the FERC and Washi ngton

State, A ynpic still needs a hundred mllion dollars.
It needs a hundred mllion dollars over the next five
to seven years. No tariff increase, it needs
sonmething like 180 million

The real issue here is how do we attract
capital. And | think what you have received in the

testimony in this case is a clear statenent from M.
Fox that if the interimrate relief of this
approximately $4.4 mllion over the next six nonths
is granted, they would be able to get the funding to
do the 2002 capital budget, the capital budget that



has to be up and running, has to be starting to be
put in place early on

O this anmount, of the $4.4 mllion, the
Tosco share, as we've had testinony, would be about
527,000, the Tesoro share woul d be 633, 000.

M. Elgin said this case is unique, and
indeed it is. |It's the first pipeline case before
the Conmission, it's the first Title 81 interimrate
case, it's the first interimcase to involve a
parall el federal proceeding on common facilities, on
shared facilities. This case is unique. Because
it's unique, the appropriate standard may al so be
uni que.

In the recent Avista case that | just
menti oned, the Conmi ssion said, quote, Rigid
adherence to the usual foruns the Conm ssion uphol ds
the sane rates sinply will not solve the urgent
probl ems faced by Avista and its custoners. Wre we
to consider ourselves unduly with forum we would
hanmper our ability and our ability to address the
very real substance of the problens before us. This
is not to say we should ignore the well-established
principles that are a famliar part of the
rat e- maki ng process.

Past Title 80 cases, of course, have
applied the PNB standards, and the Avista case al so
revi ewed those standards in the context of that

uni que setting. And with that in nmnd, 1'd like to
turn to the PNB standards, because | believe O ynpic
neets those, but even if it didn't, | believe that

this case has unique properties that ought to be
taken into account.

Thank you for bearing with ne. 1've placed
on the floor the actual standards in the PNB case,
and then |'ve placed up on the easel a quick summary
of how A ynpic has nmet those standards. And the
first standard, of course, is --

CHAl RWOMAN SHOWALTER: Counsel, | think you
m ght have reversed those.

MR, MARSHALL: Oh, | did. Thank you.

Thank you, M. Wallis.

The first question is an adequate hearing,
and we're in the mdst of the hearing. This case,
stretchi ng over the Thanksgi ving and ot her holidays,
has been a chall enge for everybody. | can't count
how many docunents have been produced and how many
data requests have been answered. | think M. Batch
actually refers to it. |[I've lost track, to be frank,
but a |l ot of effort has gone on and into this to
produce a | ot of information very quickly.

A technical conference was held on Decenber
4t h, at which O ynpic brought in a nunber of people

to answer questions as quickly as could be. W have
vol umes of testinony here, so | think the hearing



factor has been net.

In fact, | want to cone back to that,
because there's a question about what we m ght want
to consider for the future in terns of what, at |east
for oil pipeline situations, would be a nore
streanl i ned process.

O ynpic's financial condition, the next
item and its need for safety-related capita
i mprovenents for 2002 of 23.8 mllion does constitute
an actual energency, and relief is necessary to
prevent gross hardship and gross inequity.

On that 2002 capital budget, | think it's
i nportant to note that nobody chall enged that budget.
M. Batch was avail able for cross-exani nation. The
budget that you see here, he was asked no questions
about any itemon this list by anybody that | can
recol | ect.

There was a statenment by M. Brown, one of
the witnesses for Tosco and Tesoro, that | would be
rem ss in not mentioning, because he thinks that
maybe what we shoul d have done is we should have
deferred sone of the under-boring through the ground,
underneath streans, for earthquakes. And he said, at

pages 1174 and 1175 of his testinobny -- this is the
only area that was nmentioned at all. He said, Sone
of those capital expenditures, if you | ook at the
list of projects that are included, include boring
under a river and put the pipeline there and to avoid
the possibility that an earthquake or a | andslide
will occur.

You know, that nmmy be sonething that ought
to be done froma safety standpoint, but certainly I
don't believe that it's sonething that's going to
affect the outcone of this case. You're not dealing
with 2002 capital expenditures. | think that if we
have an earthquake, as we did not nore than 12 nonths
ago, of the nature that would disrupt a pipeline and
put oil into a creek, we would be facing the
per manent shutdown, potentially, of the entire
pi peline system

| don't think there's any testinony that's
credi ble that would indicate that doing this
safety-rel ated neasure as soon as it could be done is
in the least bit unnecessary or inprudent or is
capabl e of being deferred. | think if people did not
do this, they would be criticized heavily in the
event that we have an earthquake in between now and
the tinme that's conpl et ed.

So apart fromthat one question about
eart hquake-rel ated boring underneath streans, nobody
has questioned any of these itenms on this |ist.
Staff, to its credit, has said they don't question
any of these itenms. They're not taking issue with
anything in the capital budget whatsoever. As we
said, that has to be done, it has to be done in a



timely way. |It's also needed to inprove the
t hroughput, as M. Batch testified in his rebutta
testi nony.

The third bullet on this relates to the
financial indices. There are a nunber of things that
are undi sputable. One thing that's undisputed is
t here have been no dividends paid since 1997. M.
Fox has testified that he doesn't believe that any
di vidends will be paid years into the future.

There's a negative rate of return, negative
book equity. QO wynpic is unable to pay accrued
interest on its existing debt. [It's prohibited by
its note with Prudential from seeking outside sources
of capital, been refused new |loans from Equilon, it's
in default on its existing | oans, except for the |oan

from Chase, and potentially fromPrudential. It may
not be in default on the paynent part of the
Prudential |oan, but -- because they've kept up with

the payments, but there are these issues that M. Fox
has testified, ongoing discussions with Prudentia
bei ng very unhappy with the loan and trying to do a
wor kout or sonmething to get out of that | oan

And O ynpic has financed its needed
i mprovenents for the last three nonths of the year
2001 from a combination of IRS refund, and partly
because of the interimrelief granted fromthe FERC.
It was able to continue and conplete its capita
budget for 2001. But it's here because that noney is
-- there's an absolute need for additional |oans.

Denial of the interimrelief would cause
clear jeopardy to the utility, it would be
detrinental to the public, because these projects
coul d not be conpl eted, these uncontested, undisputed
projects. The interimrelief and the continued
safety-related capital investnents that would result
fromthe relief is in the public interest. The
safety-related investnents in the pipeline will stay
in Washington State. |If Tosco and Tesoro are granted
their desires, that noney does not stay in the state.
The safety investnents will be nade and they will
stay here, they'll be put in the ground, they'll be
put into physical assets, they'll be used to inprove
t he throughput and get this pipeline back up to

standards as fast as it can.

Now, the final issue in this public
interest arena is whether to make the refunds or the
interimrate relief refundable. That's an issue that
we tal ked about at the prehearing conference, and
remenber Conmi ssioner Oshie asking these questions
about, Well, if we made it refundable, how would you
pay it back

M. Fox, | think, has addressed that by
saying if you give the interimrate relief requested,
then there will be the loans from BP/ARCO to conplete
the capital-related projects. There are ways of



adjusting rates in the future so that those | oans can
be -- or the interimrate relief can be repaid. And
I think that, with the pendency of the general case,
t he Comm ssion can nonitor whether that comm tment
has been honored and whether that will create any
risk and then nodify that if that becones a concern.
We' ve | ooked at this issue sone nore and
t hought about it sonme nore, and we believe the rates
shoul d be nmade subject to refund for a couple
reasons.
One, the FERC rates in effect are subject
to refund. This is a parallel that we think probably
shoul d be maintai ned. Thinking about this, we don't

want and don't wish the interstate shippers to

i nadvertently subsidize the intrastate shippers or
vice versa. So meking the full amount of this
request, which, again, is parallel to the request
made at the FERC, if we make it parallel conpletely
and have it subject to refund avoids that potentia
issue. And | think that's significant.

There's a U. S. Suprene Court case that
we've cited tal king about how pi pelines are financed
and whet her there are federal preenption issues.
That's all avoided with making these parallel

Second, if the rates are subject to refund,
and this is probably nost inportant, they are, by
definition, fair, just, and reasonable. And | say
t hat because the Commi ssion has just said that here
recently in the Avista case.

| jotted this down fromthe Avista order
that | mentioned before in Docket UE-010395, at page
33. And the Conmission, in its order, one of its
final points in its findings stated, quote, The rates
that result fromthis order are subject to refund and
are, with that condition, just and reasonable rates.

JUDGE WALLIS: M. Marshall, you have about
five mnutes remaining.

MR. MARSHALL: Thank you.

COW SSI ONER HEMSTAD:  Well, 1'd just nake
the comrent that it doesn't follow, | think, from
that statenent that, ipso facto, that if arate is
made subject to refund, it is automatically fair
just, and reasonable. For exanple, what if we nmade
-- raised the rates 10,000 percent subject to refund?
In the nmeantinme, the shippers have to pay it.

MR. MARSHALL: Your point is well taken
and I'mnot trying to inply that we can go outside of
what's within a zone of reasonableness. | conpletely
agree with you, and I'mnot trying to make the point
t hat anybody can conme in with any kind of rate and
seek that, but if you think about it for a mnute,
there are only three outcomes when you conbine this
case with the general case.

First would be if the full interimrate
relief is granted, and then, at the end of the



general case, there's no refund required, because
everything has been proven and it's considered to be
fine. In that case, the rates are fair, just, and
reasonabl e.

Second is that the full anpbunt has been, in
the interim has been granted and that sone portion
of it or all of it is subject to refund. And if the

funds are there to do it, then the rates will be fair
just, and reasonable. They'll be paid back in that
event .

Then the third outcone -- and that's where

it gets into the reasonabl eness, because if you do
too much and it can't be paid back under any
reasonabl e set of circunstances, that m ght not be
appropriate.

The third circunmstance would be -- and this
is where | think we conme back to the notion of what
are the appropriate standards in an oil pipeline
situation -- that if interimrates are not granted at
the ampunt requested or at a |lower rate and, at the
end of the day, it turns out that those rates shoul d
have been granted because of what the general rate
case is, during that period of time, O ynpic has been
denied those rates. So therefore, the rates in that
period of tinme -- and taking into account that |
understand there's regulatory |lag, and those are
built in, but regulatory lag carries with it a cost,
and sonebody bears that cost, and that cost that can
be avoi ded shoul d be avoi ded.

Now, if, in an interimcase, a rate is
subject to refund, | think it does change sone the
i ssue about how much do we have to bore in and del ve
into issues. |In other words, how nuch of a show ng

and how detail ed do things have to be made and how
much tinme needs to be taken to get to that point,
because you have a very fluid and changing financia
situation, as you heard from M. Fox.

Thi ngs are changi ng, even as we progressed
in this case, with the Prudential -- while we're
t hi nki ng about trying to figure out what do we do
with Sea-Tac, do we sell it or not sell it. It would
be a problemto sell it, perhaps, because it takes
away sone revenues, but then, again, if you can use
that to handle a note issue that you have with
Prudential, do you do that. These are realtine
t hings that need to be handl ed quickly.

So | wanted to come back to the issue about
how shoul d oil pipeline cases be handled, in
particular. Should it be under Title 81. Should
Title 81 automatically accept the Title 80 type
standards, or should there be nore flexibility.

And |'m not suggesting anything nore here
than just that we ought not to inpose factors on an
industry that may differ fromother cases that we've
had in the past just because that may be the way --



take fromthe Avista case, at the very begi nni ng of
the case, there was a very firmnotation fromthe
Commi ssi on about how governnment actions in California

and by the FERC have nade a bad situation worse in
the energy arena.

And | share the Commi ssion's concern about
how peopl e in Washington, D.C. nmy not understand how
we're set up out here, how our transm ssion and
energy markets all work. And | guess the same thing
applies here, too. There are a lot of issues related
to oil pipelines, their financing, their history,
their regulatory history, as well as the financia
history, that frankly I'mjust beginning to
understand. And what | do understand is that it is
significantly different in many ways from anythi ng
that |1've been used to before.

So | want to not only go through the PNB
standards here, but suggest that we, as in the Avista
case, apply these standards in a flexible way,
realizing that this is a unique case, realizing that
we have a uni que set of circunmstances, a unique
problemto be addressed in the public interest. And
of course, the Comm ssion, because of its public
interest factor, always can use that public interest
factor to achieve the necessary flexibility that it
needs.

I'"mgoing to put on the board one --

JUDGE WALLIS: M. Marshall, your time has

expired.

MR, MARSHALL: Okay. | will then defer

CHAI RMOVAN SHOMALTER: Why don't you | eave
us with the six points, rather than our own words.

MR. MARSHALL: Ah. | do have these in
eight and a half by 11 formthat | will hand out,
too, so that you can refer to those

JUDGE WALLIS: We want to give you our ful
attention, M. Brena.

MR, BRENA: Well, | certainly appreciate
that intention. | was going to hand out sone packet
that has everything together, bullets and tracks
al ong the argunent.

JUDGE WALLI'S: Thank you.

MR. BRENA: Now if | can find ny opening
paragraph, | will start.

JUDGE WALLIS: The justice for whom |
clerked said that |awers are infinitely resourceful
M. Brena, finding a podium you have indeed proved
t hat .

COW SSI ONER HEMSTAD: |'s your m ke on?

MR, BRENA: | hope so. It's up

COW SSI ONER HEMSTAD: It shoul d be up

CHAl RAOMAN SHOWALTER: The little red
butt on.

MR. BRENA: | will try to speak up, as



well. | have the curse of being soft-spoken

JUDGE WALLIS: If you're ready, M. Brena,
you may proceed.

MR, BRENA: Thank you. First, good
afternoon. |It's been kind of a | ong and arduous
interimhearing, so | appreciate the Commission's
patience and flexibility in this regard.

Emergency relief is an extraordi nary renedy
that shoul d be used only where an actual energency
exists and the relief requested is necessary to
prevent gross hardship and gross inequity. Enmergency
relief is a useful tool to starve off inpending
di saster only in cases where the denial of that
relief would cause clear jeopardy.

Emergency relief should not be used to send
signals to anyone, but to solve problens. Emergency
relief should not be a solution for cash flow
probl enms caused by owners who have divi dended out a
hundred percent of their net income for a decade and
t hen burdened the common carrier with unrealistic
| evel s of affiliated short-term debt unrelated to the
servi ce being provided to the ratepayers, and then
cone in and conpl ain about the burden of the debt and
request energency rate relief. That debt has nothing

to do with ratepayers. It is not our problem It is
a self-created problemfor them Enmergency relief --

CHAI RMOVAN SHOWALTER:  Counsel, just a
personal request, but | think if you refer to it as
interimrelief, it's going to be nore accurate. W
have di stingui shed energency relief frominterim
relief. The standards may be simlar, but call it
what ever you want, but what we're tal king about is
interimrelief, and that's really the proceedi ng
we're in, as distinguished froma request for relief
outside of a general rate case.

MR. BRENA: Thank you.

CHAI RAOMAN SHOWALTER: Wi ch m ght be
extraordi nary, m ght be emergency, m ght be urgent,
whatever it is, but this is interimrelief.

MR, BRENA: Okay. | appreciate the
distinction. Interimrelief should not be a
mechani sm for owners who wi sh to avoid or to transfer
their risk of ownership onto their ratepayers.
Emergency relief should not be a mechani smfor
shi pper funding of future capital inprovenents equa
to 35 percent of total net plant in one year for
owners who have unlinmited financial resources and a
pi pel i ne which today, with decreased throughput, has
record | evel s of revenue, has record |evels of

accounts receivable, has a current credit facility

equal to $20 million available that the chairmn of
the board can just approve, and a pendi ng
multi-mllion dollar sale of termnal facilities

whi ch have been paid for by ratepayers and they
expect to close this nonth.
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This is not an appropriate use for interim
relief. Interimrelief should not be a nmechanismto
allow a comon carrier to participate in the debt
mar ket pl ace whi ch does not exist for conpanies with
owners unwilling to invest equity, for a conpany
unwilling to audit its books and records, and even
present to the debt community reliable financia
records.

Finally, interimrelief should not be a
mechanismto effect a rate increase without any
denonstration that the current rates are unjust and
unr easonabl e.

M. Mrshall's last point was if it's
refundable, it's just and reasonable. That's not the
standard. That's not true. The reason that he had
to say that is because nowhere in this case had they
put on any evidence of what a just and reasonable
rate should be. They haven't instructed the
Commi ssi on about how the public bal ance shoul d be

struck between the carrier's interest and the
shipper's interest. The shipper only has to pay a
just and reasonable rate. |If that isn't enough
that's an owner problem

Shi ppers do not have to pay nore than a
just and reasonable rate, and this Comi ssion and
many ot her conmi ssions have defined just and
reasonabl e rate many, many tinmes, and it is never
defined purely within the context of carrier need.

It is defined in terms of the cost of providing the
actual service to the ratepayer, a reasonable return
on their investnment and the recovery of their
investment. That is what a just and reasonable rate
is.

Thi s Commi ssion has held that interim
relief needs to neet the standard for just and
reasonabl e rates. Their case is conpletely absent
any evi dence whatsoever as to what a just and
reasonabl e rate shoul d be.

CHAl RWOVAN SHOWALTER:  Well, on that point,
doesn't that get at -- we obviously aren't going to
make a final determ nation here on just and
reasonable rates. That's what the rate case is
about. But for interimpurposes, where did Tesoro
and Tosco chall enge the reasonabl eness of the

expenditures to be made? Doesn't what is a just and
reasonabl e rate get at what are reasonabl e expenses
to pay for?

MR. BRENA: W don't challenge the capita
expenditures. They haven't denonstrated that they
don't have fundi ng now, they haven't denobnstrated
that the existing rates aren't sufficient, they
haven't denmponstrated -- they haven't advanced to this
Conmi ssion a cash flow statenent for 2002 that shows
that they can't make it with no rate increase
what soever. They have not provided you with any



i nformati on what soever that denonstrates that there's
any |inkage what soever between the rate requested,
the relief requested, and their ability to fund.

The basis for their energency, and that's
illustration aid nunber three in the packet, | have
gone through the record and their story has changed
as to what they want this noney for, how nuch they
need, what they're going to use it for, but in al
fairness to them there seens to be three different
argunments. One is they have this huge debt in
default; the second is they have an inability to
attract capital; the third is what about these 2002
capital expenditures.

I'd like to address each of those

argunents. Exhibit Nunber 4, is their claimof debt
in default. First of all, their general rate case,
that the Chai rwonan properly pointed out that this
interimrate should be considered within, their
general rate case doesn't have any of this debt in
it. Their debt expense in their general rate case is
a mllion dollars, but yet they're in here asking for
interimrelief based on $9 nillion, a huge
i nconsi stency between what they're telling you should
be the basis for their rates |ong-term and what
they're in here on an expedited basis to do.

The $43 million Equilon note, 1'd Iike
everybody in this roomto raise their hand that
thinks that that's going to get paid in the next five

years. It's not. It's tied up in litigation. The
debt was unrelated to the service provided. 1In the
exhibits, I've shown that part of that debt was the

Cross-Cascades, part of it was Bayview. Neither one
are facilities even in service today. The Equilon
debt is not a ratepayer problem it's an owner
probl em

The ARCO notes -- and by the way, all this
debt that they're in here asking for interimrelief
to cover, they didn't cone before you and let you
know that they were going to borrowit. They didn't

conply with your regulations and your statutes saying
there should be a public interest finding. They went
ahead and did it, and now cone in |ater and ask for
rat epayers to pay nore to cover the debt that should
never have been incurred in the first place, because
it shouldn't be on this affiliate -- it shouldn't be
-- it shouldn't exist at all. [It's completely

unrel ated to service.

CHAl RMOMAN SHOWALTER:  Counsel, on that
particul ar point, there was sone back and forth
during the hearing on what the statute says and what
it didn't say. It seened |like the appropriate place
is oral argunment to address that question, but what
is your view of what the statute requires O ynpic
Pipe Line to do with respect to either |oans from
out si de sources or |oans from sharehol ders?



MR. BRENA: What they did do with regard to
earlier debt, which is cone before this Conm ssion

and file for approval. That is ny interpretation.
The $42 million in ARCO debt, nobody's --
you know, you loan $70 million to a conpany that's

partially shut down and you want it back in three
nont hs and you cone back | ater and say that, because
of this debt, you need rate relief. | don't think
so.

Nobody is treating any of this debt as
though it's in default. Nobody is treating any of
this affiliated debt as though it's in default.
There's an interest step-up right in the note up to
12 percent. They're collecting it at seven and
accruing it on their books at seven. There's no

notice of default. | asked him has anybody sent you
a notice of default. He asked nme back, Are you
including e-mail. You don't get a notice of default
by e-mail.

No action to collect, no objective
i ndi cation by any party that they are treating this
debt as though it's in default. They hide behind
words, technical default. Well, if you read all the
covenants, we're in default. Nobody is treating this
debt as though it's in default. \What they have done
is they loaded it up with affiliated debt unrel ated
to their ratepayers. They were going to put a
l ong-term programin place and they failed. 1t's not
a basis to come before this Commission for interim
relief.

There's no indication in the record of al
of their -- of their willingness or intention to
actually pay any of this debt or interest back if
they get the interimrelief. The problemthat

they've identified to cone in here for interimrelief
for, interimrelief is not going to be used to sol ve.
There is an absol ute di sconnect between what they're
asking fromyou and what they're going to do with the
noney. We're heavily in affiliated debt, help us out
here. What are you going to do with the nmoney. Go
spend it on future capital inprovenents. There is an
absol ute di sconnect between the problemthey identify
and their intended use of the funds.

The $10 mllion credit facility, you know,
nost of this debt was used to pay for one-tine
expenses associ ated wi th What com Creek, and none of
this should be a ratepayer problem You can't go out
and incur debt for prior period | osses and then
burden future ratepayers with it. |It's not right.
It's not the way rates are set.

The $10 million ARCO credit facility, you

know, 1'd like to participate -- |1'd like to hear the
series of conversations that had to occur for themto
approve it. It seems to me that M. Fox phones up

the chairman of the board, he asks for the noney, he
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makes, as assistant treasurer for O ynpic, he nakes a
recomendation as on the finance commttee for ARCO
then the chai rman of the board says yes or no to a
$20 mllion loan that conmes out of the ARCO

m scel | aneous account. Nobody believes this noney
isn't avail able.

And M. Elgin, when asked, |Is the nobney
avail abl e, he says, Yeah, | think it's avail able and
not hing M. Fox said convinced ne differently.
asked him specifically, quotes, the quote's in the
guote section, Did you ask himfor a sumcertain and
was received, no. They haven't applied for a single
| oan, they haven't asked for a specific sum of nobney.
They have done nothing to hel p thensel ves what soever.
And their owners are sitting back there refusing to
contribute equity. But yet they're in here saying
let's make all this a ratepayer problem

CHAl RWOMAN SHOWALTER:  This m ght be an
appropriate place to stop and ask the question that
we got into in the hearings, but if there are
shar ehol der owners, also the shippers, who have debt,
but no equity, but nobody else has equity -- in other
words, their debt is |ower on the totem pole than
anybody el se, because there's no equity to be above,
what is the inplication of that? |In other words, why
should we be worried, if we should, that this conpany
has no equity if those who would have it have the
| owest status of credit?

MR. BRENA: The biggest single safety issue

that this conpany faces today is the lack of equity
i nvestment. Wiy you should be worried i s what
happens today if tonorrow Watcom Creek happens
again. This conmpany can't respond. And its owners
are going to sit out there and say, Make it a

rat epayer problem we're not going to put noney in
VWhat if there's petroleumrushing into these rivers
that they're boring under. How are they going to
conme up with the noney.

This is not a ratepayer problem it's an
owner prudency and responsibility issue. And the
bi ggest single risk to safety that O ynpic Pipe Line
presents to this Conmission in this state is the
failure of their owners to be responsible owners and
stand behind this pipeline and give it the resources
necessary to fully participate as a conmon carrier
pi peline.

JUDGE WALLIS: M. Brena, you have five
m nut es.

MR, BRENA: Oh, ouch. M |earned colleague
just yielded ne five. Thank you. Thank you very
much. Their nonaffiliated debt. They conme in and
file, Sunday night before hearing, a big emergency
with Prudential that they want to draw this
Conmi ssion into doing. What was the energency?
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They're in default under the Prudential. Have they
got a notice of default? No. | didn't ask about
e-mail. They didn't audit their books and records in
three years and Prudential is sick of them \Well
who bl anes then? | would be sick of them too, if |
| oaned them noney and a condition of the |oan was
that they had to audit their books and records. |
had to know i f they were nmaking or |osing noney, and
they won't go do it. That is the only default under
Prudential that they can cure in a heartbeat. Go do
their job.

I nmean, BP Pipelines, one of the nost
sophi sticated pipelines in the wrld, they' ve owned
this thing for two years and they can't get an audit
and they force nonaffiliated debt into default. And
then they're | ooking at $1,200 a day in payments?
You know, at sonme point, you just got to cal
something for what it is. They need to do their job
better with regard to their financial managenent of
this conpany.

They may be doi ng wonderful things on
safety, and Tesoro is not here to oppose safety, but
their financial nmanagenent of this conpany is
terrible. No notice of default to Prudenti al

They come in with a plan. Well, we're

going to close on Sea-Tac and we're going to pay off
$15 million of the debt. And they asked you to
approve it and we can do it in a nonth. Look at the
| ast page of M. Fox's supplemental testinony to this
Commi ssion. W can do this all in a nonth, close
Sea- Tac and pay off Prudential note, at the sane tine
as they're in here asking you for interimrelief
because they can't fund four or $5 million that they
would raise in interimrelief fromall their

shi ppers, including affiliated shippers.

At the sanme tinme as they're doing that, the
day before hearing, they come forward and say we're
going to pay off a $15 nmillion note when the only
default is they won't audit their books and records,
and we're supposed to believe they have a rea
emergency that requires themto get that $4 nmillion
They just showed you how to pay off 15 in a nonth.
They don't have an energency.

The Chase Manhattan debt. They went into
an executive session for an hour, when you | ook at
the minutes, and cane back, rolled it over, unaudited
books, no equity, with a parent guarantee. They
could go out and get a billion dollars tonorrow with
a parent guarantee.

Their inability -- the second of the three

bases are inability to attract capital. Well, of
course they can't attract capital. First, they
haven't made any efforts to do it, they haven't nade
any efforts to waive the Prudential requirenent, they
won't audit their books and records, they won't put
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in a penny of equity. They want to just play this
affiliated short-term debt ganme and then try and use
it as a leverage point to force their ratepayers into
hi gher rates. They won't offer a parent guarantee,
and there's no credible evidence that their current
rates are inadequate.

Well, what a surprise that they can't go

out and borrow noney. It's inpossible to borrow
nmoney if you run a conpany like that. | couldn't get
a house loan like that. And the sane with interna
capital. \What efforts have they made? They haven't

even phoned up and asked for a specific sumto draw
down the ARCO line of credit, fromtheir assistant
treasurer to the chairman of the board. No efforts
to speak of at all. |It's available and it's there.
And what about equity investment? The
problemw th this conpany is there isn't any and
there should be. Then they say they can't fund their
i mprovenments without the interimrelief. That's just
not true. They haven't put -- they haven't shown you

what their net incone will be next year

They' re maki ng noney now. They are nmking
$4 million a nonth. That is 36 percent above their
revenue |l evel for the |ast decade at | ower
t hroughput. That is 16 percent above the maxi num
revenue they have ever collected. They are realizing
t he hi ghest revenue streamthat this pipeline has
ever realized, and they have nore ways to realize

nore. |f they put Bayview online, it would be nice
to do, they can have 35 to 40,000 barrels a nonth.
That's a half a mllion dollars.

JUDGE WALLIS: M. Brena, five mnutes.

MR. BRENA: Five ninutes, okay. Look at
that chart. He took it down, but did you notice
July? In the nonth of July, they ran 9.6 mllion
barrels through this facility. They had the pressure
restriction on. They ran 9.6 mllion barrels.
They're running a mllion barrels |ess right now.
Why? Have they explained it? No. Wy, if you run
it through in one nonth, can't you run it through in

the next nmonth? | don't know. | tried to explore
that. | don't know

A mllion barrels a nonth. There is a
mllion and a half -- there's 2.2 mllion barrels

bet ween Bayvi ew and their running in July that

they're leaving on the table and they still have
record revenues. Record revenues.
Their accounts receivable, $39.7 mllion

For the last ten years, they've averaged about three.
They are 800 percent above their accounts receivable
conpared with the highest |evel of their accounts
receivable in the history of the pipeline. They are
900 percent above the average, and they can't figure
out how to fund the sale of the Sea-Tac term nal
Fifteen mllion dollars of ratepayer noney that



they're going to realize within the next nmonth, under
their own testinony, and they can't figure out howto
fund $4 mllion?

The ARCO line of credit, $20 nmillion with a
phone call. And they can't figure out how to raise
the noney? External financing with a corporate
guarantee. Unlimted ambunts of resources avail able
to them \Wen it was to their advantage, they rolled
over Chase in a heartbeat in a two-hour -- after
going into executive session for an hour, they rolled
over $30 million debt with a parent guarantee. They
can't do that now? O course they can

Equity investnent. The biggest single
problem facing this Commission is their unwllingness
to step up. O course they can and of course they

shoul d and of course this Comm ssion should not give
them a penny until they do.

The idea of ratepayer financing is a fal se
concept. Ratepayers shouldn't pay for things up
front. We did that for Bayview It hasn't been in
service for three years. They' ve been depreciating
it and charging us a rate and it's not even online
yet. You don't pay for things ahead of tine, you
don't have the ratepayers pay for themonce up front
and then include themin their rates in the future by
an addition to rate base. That's what they're here
to do. Force our shippers to give us a |loan that we
don't intend to pay back so we can nmake capita
i nprovenents that then we're going to add in their
rate base and make them pay again for

Well, we shouldn't have to pay for these
i mprovenents once in interimrelief and once in the
permanent relief. The way that things ought to be
financed is they ought to put their noney up. And
when they put their noney up and they put the
i nvestment in, we have to pay it back to them W
don't have to pay themthe investnent and then pay it
back to them That's not right. How nuch tinme do I
have?

JUDGE WALLIS: A minute and a half.

MR. BRENA: Thank you. Ratepayers aren't
here and shouldn't be required to pay forced | oans
into this conmpany. | have listed in my illustrative
aid nine that allowi ng energency relief in this case
woul d be bad precedent for this Comr ssion to do,
because there's no energency, there's no cl ai nmed
i npact or existing service, there's no clained inpact
to safety, there's no real cost-cutting efforts on
their part, and the energency's self-created with
affiliated debt. Affiliated debt. Wen | hear the
word affiliated, | hold it to a higher standard, and
so shoul d the Conmi ssion, because you have in the
past .

The emergency relief is unrelated to their
cl ai ned energency. It's not going to solve their



affiliated debt problem Their clained enmergency is
the owners' and conmon carriers' responsibility and
not the ratepayers.

And finally, you just cannot ignore their
i mproving financial condition. Their record
revenues, their record accounts receivables, their
pendi ng sale of Sea-Tac, $20 million in ARCO |ine of
credit. And when | asked Staff, |I said, If | could
show you how they could come up with this noney to
make this, would you change your recomendati ons?

M. Elgin said, Yes, we would. | think that | have.
JUDGE WALLIS: M. Brena, that ends your
tinme.
CHAl RMOVAN SHOWALTER: Before you sit down,
| just want one nore answer to ny question. You
spri nkl ed throughout your arguments here the need for
noti ce and approval by the Conmm ssion of debt, and
I'"mstaring at RCW 81.08.040, and | see that certain
ki nds of indebtedness nust be filed with the

Commi ssion. | just don't see the words approval, and
if I can't see it, just tell me where it is.
MR, BRENA: Well, no, | don't. It requires

themto file it and state why it's in in the public
interest. Wen | reviewed how the Conmi ssion had
handl ed their prior debt, there was an affirnmative
finding by the Commission with the prior debt that
t hey requested approval of was in the public
interest. And so that's where | got it from the
practice, rather than the statute.

MR, MARSHALL: In 1994, the statute was
expressly anended and the requirenent to seek
approval fromthe Conmmi ssion was ended. There was
al so questions about the transition. Calls were nade
on these notes in ternms of what notice had to be
required. But the prior note that M. Brena's

referring to that did obtain Comm ssion approval was
done prior to 1994.

MR. BRENA: And allow nme to --

MR, MARSHALL: Prior to changing the
statute, Your Honor.

CHAI RWOVAN SHOWALTER:  And ny question did
go to what does the | aw require today?

MR, BRENA: Well, it requires themto file
it.

CHAl RAOVAN SHOWALTER:  Okay.

MR. BRENA: And to have an affirmative
statenent that it's in the public interest. And what
that allows you to do in your oversight capacity is
if you see sonething getting out of line like this,
to use your investigatory or other regulatory powers
to be sure that what's going on underneath it is
truly in the public interest.

W thout that notice filing, wthout an
opportunity to be aware of the amount of affiliated
transactions going on out there, you'll find yourself



in a situation like we're in today, which is that

there's no equity in a conpany that's transporting

petrol eum products through the center of your state,

and you weren't nade aware of the debt that did it.
CHAI RWOVAN SHOMALTER:  Thank you.

JUDGE WALLIS: M. Finklea, you have ten

m nut es.

MR. FI NKLEA: Thank you, Your Honor
Commi ssi oners, Good afternoon. | am Ed Finkl ea,
representing Tosco. |'mgoing to address just a

couple of the issues that were not addressed by M.
Brena. Tosco does concur with Tesoro and with Staff
that A ynpic has not nmet the burden of proving the
need for an interimrate increase under the

Conmi ssion's traditional standards.

We believe that the precedent in this
proceeding is inportant, because the
undercapitalization by this conpany is a situation
that, as M. Brena has just explained, is serious and
is one that the Conm ssion should not assune coul d
never happen again, and therefore, we believe that
the traditional analysis is the way to start in
addressing the request for interimrelief, and that
your own Staff, as well as the shippers, have nade a
very conpelling case that the standards for an
interimrate increase have not been net.

The Staff, however, has put forward, other
than the traditional analysis, Tosco conmmends Staff
for going beyond the traditional analysis in this
situation, and we want to reserve nost of ny tine to

address the Staff analysis, because we believe the
Staff has put forward sonething that needs to be
consi dered, as well as adjusted.

Basically, we have two issues with the
Staff analysis. One is the treatnment of the FERC
revenue and the other is the treatnent of Bayview.

First of all, let me just say that we view
the Staff analysis essentially as an attenpt to cone
to some mddle ground. | think the Staff would

concur that it is a novel financial ratio analysis
that they have put forward, it's one that, in
traditional rate-nmeking, wouldn't apply here, because
t he conpany doesn't have any equity, and because we
don't have audited books.

Normal Iy, to do a financial ratio analysis,
you woul d expect that the utility you' re analyzing
has equity and has audited books. Both of those
things are mssing here. It also ignores the actua
ability to fund i nprovenents, as M. Brena has just
out | i ned.

That -- recognizing all that, | want to
spend the bal ance of nmy tinme on the two issues of
FERC revenue and Bayview, and then di scuss
condi tions.

The FERC revenue issue is essentially this.



The Staff is trying to calculate what cash flow the
conpany needs, and we believe that the Staff
understates A ynpic's actual current cash flow and
thus overstates its i mediate need for funds to neet
the interest coverage in its analysis. And the
reason for that is it ignores the FERC revenue. The
FERC revenue is real cash today. There is no way
that the conmpany will incur any refund obligation to
customers within the next six nonths.

| unfortunately have done FERC gas pipeline
cases for years, and there were refund checks cut
| ast year for a case that was filed in 1993. Wen
the checks woul d ever be cut, when you have a final
final decision out of FERC, their process is a |long
and i nvolved one and -- when sonething is finally
final. | think we can safely assune it's well beyond
2003 before any refund checks would be cut. So in
our view, this FERC revenue shoul d be recogni zed and
is certain cash for Aynpic for the foreseeable
future.

CHAl RAOMAN SHOWALTER: But |1'd like to stop
on that. | just find very problematic if one
jurisdiction can | ook to another, then it begins to
make a | ot of difference who goes first, whether you
think of this as interstate jurisdictions -- say a

given utility is in three states, or federal/state
jurisdiction. 1In general, we're each trying to stand
on our own --

MR FI NKLEA: Correct.

CHAl R\OMAN SHOWALTER: -- feet. And
doesn't that go for interim as well. Cearly, when
you | ook at an enmergency, you have to say, Well, how

do you divide an energency in three pieces, say, or
two pieces, two jurisdictional pieces. And if it's
been solved in one jurisdiction, does that nmean it
went away in the other. What kind of public policy
woul d that be if we kind of hang back and | et
sonebody go first and then our ratepayers don't have
to deal with that energency.

MR, FINKLEA: Well, we're only to this
| evel of analysis, because first Staff has concl uded
that they haven't net the standard for an interim
and then has forwarded a different approach than what
t he Conmi ssion has ever used in order to assess
whet her an interimis necessary, and if so, how nuch.

So we're only here because we've al ready
deci ded, at |east the Staff has decided and we concur
with Staff, that the standard for interimrelief has
not been net by the applicant. That recogni zed, what
the Staff is doing with a coverage approach, with its

-- again, we commend them for having done this, but
what they're doing is trying to forecast cash flow,
so we have to take the whole conmpany as it is.

We don't have a jurisdictional split
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filing, unlike -- there are utilities that do
jurisdictional split filings, but we don't have that
here. What we have is this filing, it's a whole
conpany filing, for purposes of its requested interim
relief.

JUDGE WALLIS: M. Finklea, four ninutes.

MR. FI NKLEA: Thank you. But | think that
answers your question. The other aspect of it is the

Bayview termnal. And that is where | want to spend
a couple mnutes, as well. Bayviewternnal is a $22
and a half mllion investnment. It was included in

the Staff's analysis as investnent that should be
covered by the cal cul ation, but Staff recogni zed that
Cross- Cascades shoul d be excluded. W think Bayview
falls into the sane category as Cross-Cascades in
that it is not serving the public at this tine.

The term nal has -- the record shows that
the term nal has been bypassed, it's not serving its
i ntended function on the oil pipeline system and M.
El gin recogni zed and the record cites here, pages
1123, lines two through 15, as well as page 943,

lines nine through 25, that Bayvi ew has had sone
depreciation taken, but, again, there will be a
debate in the general rate case as to whether Bayvi ew
shoul d be excluded or included in rate base, but that
it is, by the record that we have before us today,

it's not a facility that's serving the public. It
falls into the same category as Cross-Cascades.
CHAl RMOVAN SHOWALTER: | just want to stop

you there. Are you arguing that an asset that is put
into rate base legitimately and is ongoing and then
shuts down for sone reason should no | onger be
considered in rate base? Isn't that stranded cost?
O are you arguing this is sonething that never
shoul d have been there to begin with and so it's not
t here now?

MR. FINKLEA: |'mjust finding that, for
pur poses of this unique calculation that Staff has
put forward, where it's comng up with an interest
coverage figure on investnent that's, quote, serving
the public, that it did the right thing when it
recogni zed the Cross-Cascades is not serving the
public, even though there is debt to support
Cross-Cascades, it's on AQynpic's books. But both
Cross- Cascades and Bayview fall into this category of
facilities that aren't serving the public and,

therefore, for this unique calculation, that, as wel
as Cross- Cascades, should be excl uded.

CHAI RWOVAN SHOWALTER: But the question,
what di stingui shes those two things, is that one
arguably is already in rate base, the other never
was. So then the question to you is should that
di stinction make a difference when cal cul ating, you
know, an alternate fornula? 1Isn't it -- if something
originally went into rate base in a legitimte



fashi on and shuts down and essentially becones
stranded cost, why -- the question is why should that
be excluded? 1Is it just because it's not operating,
in which case how do you distinguish it fromgenera
stranded cost?

MR, FINKLEA: Well, if it's serving the
public, if it's stranded cost because it's
uneconomc, | think that's different than if it's

stranded because it's physically not being used to
serve the public. Mny utilities in our region have
stranded costs at any given tine, given what happens
with the market. But we're tal king about a physica
asset that has been bypassed.

CHAl R\OMAN SHOWALTER: I n ot her words,
because there was a decision not to use it, that's
what makes it different?

MR. FINKLEA: | believe that that's a very
real distinction. Qur Exhibit 138 recal cul ated
Staff's analysis and comes to a figure of 11.97
percent. Tosco believes that if the Commi ssion were
to decide to adopt Staff's conprom sed net hod of
calculating a need for an increase, that the maxi num
i ncrease that can be supported by the record is 11.97
percent.

JUDGE WALLIS: M. Finklea, that pretty
much wraps up your tine.

MR. FI NKLEA: Could | have one minute to
just nention that we do believe that -- and we've had
di scussion during the case about conditions being
pl aced on energency relief, and we feel very strongly
that if any interimrelief is to be granted, that
there should be conditions, including the subnitta
of a plan, the conpany coming forward with making
real equity investnent, having an unqualified
auditor's letter, having assurances that the 2002
capital inprovenments will actually be nade, and
having the refundability of any interimbacked up by
unqual i fi ed owner guarantees of the amounts to be
r ef unded.

COWM SSI ONER HEMSTAD: What was the | ast
poi nt ?

MR. FINKLEA: That any interimrelief be
backed up by unqualified owner guarantees. There's
been sone concern

CHAl RAOMAN SHOWALTER: That the refund
provi si on be backed up

COW SSI ONER HEMSTAD:  Guar ant eed ref und.

MR. FI NKLEA: Guaranteed by the owners,
rather than sinply being out there, finding ourselves
in six nonths taking a nunber in the oil pipeline
versi on of Enron.

JUDGE WALLIS: Thank you, M. Finklea.

COWM SSI ONER OSHI E:  Just one question
Your Honor. M. Finklea, on an audit, there hasn't
been an audit conpleted, | think, since 1998. |Is



that the |ast audit that was conpl eted?

MR. FINKLEA: | believe that's correct.

COWM SSI ONER OSHIE:  So they've got the
ot her financial records of '99, 2000, 2001. Now,
your recomendation for conditions that there be
audits conpleted for those three years before the
relief is granted or that those audits be initiated
and that sonehow it would be -- the relief requested
woul d be subject to the conpletion of the audit
within a certain tine period?

MR. FINKLEA: M sense is that the timnmng,

if you're going to grant any interimrelief, it's to
be granted before the general rate case is conpl eted.
| believe, through the course of the general rate
case, the Comm ssion could require these other things
to be addressed, and have, so that by the tinme you're
making a final decision in July or August, that al
of this is in, but you nake it clear to the conpany,
in granting anything, that those conditions will be
met, so that they have obligations that cone after
they actually get the noney.

COW SSI ONER OSHI E: Okay, thank you.

MR, FINKLEA: | think that's the only
practical solution.
COW SSI ONER HEMSTAD: | have one further

question, and this is just a nmenory refresher. How
much noney will flow to the conmpany fromthe FERC
order?

MR. FI NKLEA: Eight million dollars,
roughly.

MR, BRENA: Do you nean as a result of the
i ncrease?

COW SSI ONER HEMSTAD: Interim yes.

MR, BRENA: Four point four mllion is the
amount that Staff factored out for the |ast six
nmont hs period, and that increase went into effect in

Septenber, so it really represents revenue from
Septenber, COctober, Novenber and Decenber now.

COWM SSI ONER HEMSTAD:  It's 4.4 million
t hrough Decenber? | don't understand.

MR, BRENA: Through Novenber

COW SSI ONER HEMSTAD:  All right. How much
would it be, then, for the period to the concl usion
of our case in chief?

MR. BRENA: Annualized, it's 14.8 mllion

JUDGE WALLIS: M. Trotter.

MR, TROTTER: | just have one sheet. Thank
you, Your Honor. My nane is Donald T. Trotter. |'m
the Assistant Attorney Ceneral assigned to represent
the Commission Staff in this docket as to this ora
ar gunent .

The Staff recommendation is that the
Conmmi ssion grant interimrate relief in an amunt no
nmore than 19.48 percent to intrastate rates subject
to refund.



| think it's inportant at the outset to
step back for a monment and recogni ze a coupl e things
about interimrate relief. It is short-term and in
this case, particularly short because of the shorter
suspensi on peri od.

CHAl RWOMVAN SHOWALTER: M. Trotter, can you

sl ow down just a little bit?

MR. TROTTER: Yes. Second, it is intended
to address an actual energency. The focus is on the
protection of the conpany's ability to finance, and
as this Conmission stated recently in its PSE
decision this fall, last fall, interimrelief is
related to and consistent with the conpany's filing
for general rate relief. The standards are
wel | -known, they're on the chart, but they -- a fair
reading is that they assunme that there are specific
objective financing criteria, that there's a
connection between the interimrate relief sought and
the ability to neet those criteria.

That's, when you go back and | ook at the
orders in which the Conm ssion has granted interim
rate relief, the conpani es have nade that
denonstrati on.

All parties in this case advocate that
these standards apply. M. Marshall alluded to the
fact a different standard m ght apply, perhaps, but
they haven't proposed that. So at this point, al
parties are goi ng under the assunption that the
standards that the Comm ssion has applied should
apply in this case.

Now, it is true that the Comm ssion

recently stated that those standards should not be
applied formalistically, and Staff noted that and did
not apply themformalistically, nor can they be
applied formalistically here, but the debt issue,
none of it is publicly traded.

There are restrictions in the Prudentia
note that prohibit any additional external or
internal financings, so the only available capital to
O ynpic as of this time is the $20 million left on
the Prudential revolving credit line. There are no
objective criteria or factors that nust be net for
ARCO to loan on that credit facility.

Al'so, in this connection, you need to
recogni ze the context in which this conpany has been
operating for the |last couple of years in terns of
its financings. It received noney under that ARCO
credit line, $10 mllion, while it was in default on
ot her ARCO | oans, or at least it wasn't paying other
ARCO | oans, which woul d have violated the very note
under which they got the $10 million. There's a
condition there that says they nust be current on
their other paynments. They weren't, and they stil
got $10 mllion

They issued the Equilon note, | believe



that was | ess than a 90-day note, in the amunt of

$43 mllion. They had no ability to pay that note
when it was issued, they had no ability to pay that
note when it cane due. This is not rationa
behavior, it's not defensible financial behavior

t hey haven't expl ai ned why they issued that npney
when they did and why they did it.

So what we are left with is truly an
irrational situation, and what do you do in the face
of these facts, the uncontested facts of their
ability to finance while in violation of covenants
and their financing short-term notes when they have
no ability to pay themin the anmobunts in the tens of
mllions of dollars.

Added to this is the interesting testinony
of M. Fox, where he indicated that when he di scussed
financing with sonmeone at ARCO or BP Pipelines or
someone, the issue was whether we will get themthe
money. M. Fox is, | believe, the treasurer or
assistant treasurer for Oynpic Pipe Line, but he
al so has a capacity in BP Pipelines, and he's
speaking to the chairman of the board of O ynpic Pipe
Li ne, who has the signatory authority over that $20
mllion credit |ine.

So this case conmes down to subjectivity.
VWhat will it take for us to convince M. Fox to

favorably reconmmend a loan. He said in his testinony
that currently he was inclined not to recomend the
loan. So in the face of that type of -- that's at
transcript 914. So in the face of this situation
Staff decided it was necessary to apply sone
objectivity.

Now, I'd like to turn your attention to our
oral argunent exhibit, and no one on the record
contested any of these figures. The currently
out st andi ng debt, which includes accrued interest, is
around 150 million. The debt, |ess the accrued
interest, so just the principal outstanding, is
141.8. The net investnent, by contrast, is only 98
mllion, and that includes -- let's be clear here.
That includes their actual net carrier plant property
t hrough the year 2000, which was the | ast FERC Form
Six. It added in their entire budget for 2001 to get
to year end 2001. And that's all explained on
Exhibit 134 and in M. Elgin's testinony in the area
not ed.

So in addition to there being no connection
bet ween the conpany's ability to finance and its
ability to neet conditions in those existing notes,
there's also no connection between the capital that
t hey have outstanding and the assets that is being

funded by that capital
So Staff tried to apply objective criteria.
It made a connection between the assets that O ynpic



has that are serving the public and natched that to
the sanme | evel of debt financing those assets, and
t hen, beyond that, applied a one and a half tines
i nterest coverage test to give themthe full anount
of the interest associated with the debts associ ated
with the assets, plus 50 percent nore.

In doing so, and if you | ook at Exhibit
137, M. Col bo's analysis, he | ooked at the conpany's
current operating result. And as is wel
denmonstrated by the throughput chart, this conpany
was noving very little product until last sumrer. So
obvi ously, the test period, if you're |ooking at the
first six nmonths of 2001, is not representative. So
M. Col bo doubled the results for 2001, the last six
nont hs, and nmade two or three adjustnents that we
think were very reasonable. And so we are giving,
nunber one, full effect to all of the investnent that
t he conpany has projected through 2001. And all the
operating expenses, with two or three exceptions,
that they were forecasting on an ongoi ng basis based
on a nore representative tinme frame. That's a very
reasonabl e, objectively reasonabl e approach

The end product is a recomendati on that
makes a connection between interimrate relief, the
operating assets on the conpany's books, and its
ongoi ng operating expenses.

The conpany, by contrast, criticized Staff
by saying that we're not allowing themto recover
i nterest on the debt above the ninety-eight bar on
our exhibit here. They said the debt is what it is.
Well, in the general rate case, they're going to try
to convince you that the debt is what it isn't,
because they're calling 86 percent of it equity in
the general rate case. That's a fundanenta
di sconnecti on between their interimcase, that it is
what it is, and the general rate case, that it is
what it isn't.

If the policy that you enunciated in the
recent PSE decision, which is solid and correct, that
there needs to be this connection and consi stency,
their case doesn't have it.

Now, there were three itens that the Staff
| ooked at, and M. Col bo's anal ysis renoved sone
i mage buil ding expenses. W didn't have tinme to take
out all the | obbying and the other expenses that are
normal Iy removed. The Staff also reflected a
somewhat | ower wage and sal ary |evel, already higher

than what is typical. W haven't had a chance to
audit their entire adjustnent. And also, their power
supply budget was reduced. They're asking for the
actual request that Puget Sound Energy is asking for
that hasn't been approved yet.

So we | ooked through the other adjustnents,
to the extent we could, in the very short tinme period
al l omed, and made sone practical adjustnments, but



al beit prelimnary. But it certainly should stand
the test of reasonabl eness, given the context of this
case.

The cases that we've cited in our statenent
of authorities here, particularly Itens Five, Six,
Seven and Ei ght, regarding the relationship between
i nvested capital and assets serving the public, this
is a very inportant concept. M. Mrshall indicated
that the value in which rates will be set is
deternmi ned by the Commission. Wll, it is, and this
Conmi ssi on has never set rates based on tota
i nvested capital. The conpany, on the other hand, is
basing their case on that very condition.

We noted that the conmpany's case for
interimrelief is inconsistent with its general case
inits equity ratio request. M. Batch called this,
quote, a remarkabl e disparity, unquote, transcript

731 to 732, and he's absolutely correct. There's

al so, as our chart shows, no connection between

i nvested capital and the assets on which this conpany
is currently being operated.

Even the conpany's general rate case,
they're asking for a rate base of around 107 mllion
So again, their interimcase, which is based on the
need to recover interest associated with 150 or
$141.8 million, is conpletely inconsistent with their
rate base, the base upon which they want to earn a
return in the general rate case

We don't know what the conpany spent the
nmoney on that is in excess of ninety-eight on our
chart. There were no financing notices filed. And
we agree with whoever said that Title 81 only
requires a notice filing. But those notice filings
are very inportant, because it does give a heads up
to the Conmm ssion about what this conpany is doing.
They didn't conply.

M. Schink, on behalf of O ynpic,
testified, at transcript 988, that you invest for a
return and assets providing service. This chart
shows unequi vocally and in an uncontested way that
A ynpic invested for sonething el se above that
ni nety-ei ght bar. Under the law, traditional |aw of

utility regulation, they're sinply not entitled to a
return on that.

But we al so agree with others who have
stated that a central problemin this case is that
there's no connection made between the rate relief
sought and the ability to access that $20 million
credit facility. M. Fox said, Well, if Oynpic gets
62 percent, he'll make a recomendati on, but M.

Bat ch said he didn't know how nuch noney it would
need to, quote, send a signal. That's transcript
607. He also tal ked about a signal to the investnent
comunity, at transcript 717, but we are focused here
really on what is M. Fox going to do and how wil |
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M. Peck respond. That's a very unconfortable and
subj ective situation. And they haven't given

def ensi bl e objective criteria necessary to nake that
happen.

What the Conmi ssion should not do is send a
signal that the conpany will be entitled to a return
on investnents and assets to serve the public that it
didn't actually make, and that is the problemthat's
addressed in our exhibit here.

There was sone controversy over the 1.5
coverage factor that M. Elgin defended. M. Fox
said that that should be an after-tax nunber and it

really ought to be 2.5. Well, | think it's very
clear, if you look at Exhibits 66 and 64, that EBIT,
earni ngs before interest and taxes, is exactly that,
it's a pre-tax calculation. That's a fundanenta
principle of financial analysis.

M. Schink says the factor ought to be 2.6,
based on a BBB rating. That's wong, also. Exhibit
66 shows that as equity increases, coverage
requi renents increase, and those ratings assune
equity. O ynmpic has none.

M. Elgin summed it up best at transcript
1083, where he says, calculating based on his 1.5
recommendation, if you assume there was 50/50 capita
structure, 50 percent equity, for all intents and
pur poses, given the same earnings before incone tax,
that's a coverage of 3.0. So you can't |look at the
factor in isolation. It's related to the equity
capitalization. They have none. The 1.5 is
em nently reasonabl e.

On the issue of debt equaling equity, there
may be one and only one context in which that's true,
and that's the lineup in the bankruptcy court to the
extent the equity owner and the debt owner are the
same individual. But certainly, as this Conm ssion
is well aware, froma financial market point of view,

equity is different than debt. That's why equity
costs nore, because it's a nore risky form of
capi tal

And from both a regul ator and custoner
per spective, when the Comr ssion sets rates, it's
| ooking to a bal ance of safety and econony in the
capital structure. And it balances safety with
econony, so there is a bal ance between equity ratio
and a debt ratio. They are very distinct fornms of
capital froma financial nmarket point of view a
regul ator point of view, and a custoner point of
Vi ew

One piece of testinobny that | thought was
interesting was M. Schink's statenent at transcript
965. He said the problemis not capitalization; it's
revenue. But that just causes us to ask many nore
guestions. Revenue to pay for what? To pay for past
| osses that this conpany financed? Is it to pay for



assets in the ground? Just what is it to pay for

Is it for legitimate capital purposes or not. That's

the critical question. | think that is intimately

related to capitalization, as our exhibit here shows.
The Staff's analysis, again, is based on

the conpany's nost recent budget, it gives them

virtually all of their budgeted expenses, with a

coupl e of well-reasoned exceptions. |t assumes that
all of the projects that they've added through 2001
are reflected and financed by the instruments that
are existing. So it is our belief that a prima facie
showing that it's objective, it's reasonable, and it
makes sense froma regul atory perspective, and it's
def ensi bl e.

Now, there was sone discussion about a
couple of issues that I'd |ike to weigh in on here,
and one has to do with the FERC revenue issue. W
cite in our statenent of authorities the Louisiana
Public Service case, the case is under Items 11 and
12.  And we strongly recommend that the Conmi ssion
i ndeed treats this conpany as a -- conceptually, as a
conpletely intrastate conpany, and then FERC can
treat it as a conpletely interstate conpany and set
their rates accordingly. That's the construct that
the conpany has relied on in their general rate case,
that's the construct M. Col bo used.

Now, in reality, it's true they have that
revenue comng in fromFERC. W think that the
Commi ssion, and | think, Chairwoman Showal ter, you

focused on it. | think if you say, Well, FERC gave
the nobney, so we don't, now you're starting -- and
the converse could be true -- you start treading on

sonme jurisdictional issues, and | becone very
unconfortable with that.

FERC has no business setting intrastate
rates, we have no business setting interstate rates,
and what we've done is separated those for purposes
of our analysis.

COW SSI ONER HEMSTAD: What about the issue
of, in an interimenvironnment, really what you have
is cash flow, how nmuch cash they need. Wat is your
response to that in this context?

MR, TROTTER: Well, | agree one hundred
percent that, in fact, their cash flowis better than
Staff has portrayed it because of the existence of
t he FERC revenue stream And certainly, in an
i nterimenergency situation, one school of thought
could be, Well, let's recognize that, because it's
real. But | cone right up against the jurisdictiona
split, and | think if you go -- start down that path,
it causes nore problens than it sol ves.

So for this Commission, we cited a
Commi ssion order, Item 12, the water power case from
1977. That wasn't an interimrate relief case, but
it was an energency surcharge case, and there the



Conmi ssion said, not with federal jurisdiction so
much, but with other states, we're going to let them

do what they want to do with their piece, but we need
to | ook out for our piece and treat it on its own.

JUDGE WALLIS: Five mnutes.

COW SSI ONER HEMSTAD:  One of the dil emmas
here is, however, in practical matter, there are only
four shippers. You' re not talking about a different
set of shippers for intrastate and interstate;
they're the sane four, or they're acting as servants
for the others.

MR TROTTER | agree. | think that's the
evidence. | just think that intrastate rates need to
stand on their own and interstate rates need to stand
on their own, and when you start to blur that I|ine,
it gets into sone thorny |egal issues.

Counsel for Aynmpic, in their case
authority, has cited a couple of cases, Hunt Wesson
and Westinghouse, | think are the two. These are tax
cases. |I'mnot really convinced they're applicable,
but there is a problem when states attenpt to go
beyond their border, and that's ny concern. But |
don't disagree with the facts, but it's a conbi ned
| egal and policy question. | think, on the policy
si de, the Conmi ssion has gone with what | perceive as
being the |l egal side of it.

One other thing that was interesting from

the testinony, | believe it was M. Fox that said
that he was | ooking for a long-termsolution. That's
transcri pt 909, but they're not offering one.

As you recall in the Avista case recently,
the emergency rate relief case, the conpany had a
plan. They cane in with analysis of every project
t hey were undertaking going forward and how they were
prioritizing those and doi ng hard eval uati on of every
singl e one of them they were slashing their
operating budgets, executive salary reductions, and
so on. They had financial criteria they had to neet,
they had a financial plan going forward. Those are
always -- they're in a changing environnment, too, on
a daily basis, but that's the type of analysis that
you're entitled to. That's the type of analysis that
we expect.

We didn't get that in the direct case. The
focus was on external financing. W found out |ater
that that's not the issue at all. That's this ARCO
note. But Staff did the best it could with what it
had and applied objectivity where subjectivity
reigns. And we think that the Staff recomendati on
is sound, it's defensible, and it should be adopted.

CHAl RMOMAN SHOWALTER: Can | ask the
question, | mght have asked this at hearing, but

it's the Staff's -- is it the Staff's position that a
20 percent interimincrease alone itself is enough to



carry the conpany in decent condition pending the
outcone of the rate case, or are you assum ng that
with that 20 percent, ARCO or Prudential or sonmebody
will kick in sone nore noney, and so that is, there's
anot her piece of the equation?

MR TROTTER It's 19.48 percent.

CHAl RWOMAN SHOWALTER: | know, |'m
roundi ng, but --

MR. TROTTER: | couldn't resist.

CHAl RMOMAN SHOWALTER: | forgot to mention
that I was going to round.

MR. TROTTER: | understand the question

Because there is no objective criteria, it's not
possi bl e for anyone to say, and even the conpany
didn't say it, that at least M. Batch didn't -- he
didn't know how nmuch noney it would take. M. Hanley
said 62 percent wouldn't do it.

What Staff's anal ysis does, if you | ook at
the chart, what assets does the conmpany have in
service, what's financing that, and how nuch is
needed to get themone and a half tines EBIT. The
conpany's going to have to do sone work. They have a
| ot of debt that's not funding assets in the ground.

That's their problem Regulation is not designed to
address that, so they're going to have to be
decisive. They're going to have to namke the hard
deci si ons, whatever they are, to deal with that, and
that really is not sonmething that regulation ought to
take care of.

So |l can't tell you if this will convince
M. Fox to tell M. Peck to give the noney, and that
M. Peck will say okay. | don't know, because that's

too subjectivity-based. But | think it's the best
that you can do, given the facts and total context of
this case so far.

CHAI RWOVAN SHOWALTER: So is a way to put
it that you are saying that the 20 percent is
justified, not nore than that, and that given that
t he sharehol ders can | ook at that and then they can
deci de, Okay, we've got 20 percent for the tine
being, are we going to rel ease some nore of our
| oans, in which case it adds to the 20 percent for
the tinme being, or they say not worth it and they
shut down.

Now, in that latter choice, we don't know
what the conpany would do. Do we need to consider at
all that possibility? That is, is it in the public
interest that O ynpic Pipe Line be shut down because

the owners don't perceive the ampbunt to be enough,
even though we woul d have decided that's all that's
justified?

MR. TROTTER: We have not addressed the
bankruptcy issue or the shutdown issue, but let ne
poi nt out a couple of things. M. Marshall said that
A ynpic paid seven mllion for a 25 percent -- excuse



me, ARCO paid seven million for a 25 percent share,
and he stated that the pipeline was worth 28 mllion
Well, we've given a return on 98 million. Someone
shoul d be able to operate this line earning a fair
return on 98 mllion. |If Oynpic can't do that,
someone else will, and sonmeone el se shoul d.

Remenber, this is a nonopoly. Price
conpetition is virtually nonexistent. There's
over-nom nations on the line, the custoners have nore
product to put on it than it could possibly ship. It
shoul d be a noney-nmeki ng venture. This -- | do
agree, BP Pipelines has a good reputation, they're
putting procedures in place that ought to be in
pl ace. We haven't exam ned the details of it all
but they're a good conpany, and we hope it's them
But if it's not, everyone nmust conply with federa
and state law. Someone will.

G ven the risk profile, the investnent,

there should be soneone that's willing and able to
operate the pipeline with a rate base or an
i nvestment base in this range.

JUDGE WALLIS: Thank you, M. Trotter

MR, TROTTER: Thank you.

JUDGE WALLIS: M. Marshall, back to you.

MR, MARSHALL: Thank you. This does cone
down to who will step up to the plate and provide
noney to take care of keeping this pipeline up and
operating in accordance with the highest safety needs
of the state.

ARCO' BP did step up to the plate after the
VWhat com County accident. They have | oaned $52

mllion follow ng that explosion, and no one forced
themto do that. That's capital at risk. People are
saying they're not willing to step up to the plate

That's stepping up to the plate. They've also put in
nore of their capital at risk by taking out GATX, and
that's making A ynpic worth, at nost, 28 nmillion.
didn't say that's what they were worth. That's at
nost .

M. Trotter was interesting in saying,
Well, it's sonewhat irrational what ARCO BP have
done. They've | oaned noney when notes have been in
default, they've | oaned nobney when people aren't

payi ng back the accrued interest, they're | oaning
nmoney when there's everything at risk, when there's
all these lawsuits out there, and they are, they have
been.

And as M. Fox testified in -- | think it's
902 of his testinony, at the very beginning, that was
easy to get ARCOto start putting in sone noney, step
up to the plate to do that. But then there becane
gquestions. How will this existing debt be treated
going forward. WII that ever be repaid under
regulation. WII the intervenors here allowthis to
be recovered.



And it raises the question about
irrationality even nore. Wiy would a rationa
econom ¢ actor invest another penny in this if the
existing debt will not be repaid, if accrued interest
will not be repaid. |If the signal is instead of
attracting capital, we're going to inpose conditions,
we're going to seek refunds of things that you've
al ready gotten fromthe FERC, we're going to nake
your life -- we're going to pull you through severa
knotholes to try and get you there, why would
anybody, |ooking at this with other investnent
opportunities, think that it's a rational thing to do
to | oan additional funds?

That's all M. Fox was saying. He wasn't
sayi ng that he could nmake the decision, because the
deci si on-maker on | oaning additional funds isn't in
the room M. Fox can't make that decision, Oynpic
can't nmeke that decision. It can ask and it has been
asking, but, as M. Fox identified, the nature of
t hose di scussions have been increasingly negative,
and they have been increasingly negative because
there have been increasingly negative signals from
the intervenors here. The intervenors are going to
oppose the FERC case, they're going to seek refunds.

This nmoney that the intervenors have relied
upon for cash flow, the $4 million a nonth that
they're now saying are comng in, record anmounts,
those are dependent on the FERC order in Septenber
that increased those tariff rates, but they're al
subject to refund, and it's clear as can be that the
intervenors are going to seek the refund, because
they sought to prevent that interimanount from going
into effect.

We've attached to M. Batch's testinony,
suppl enental testinony, as Exhibit 8 the FERC order
on rehearing. Wy was there a rehearing? There was
a rehearing because Tosco and Tesoro sought a
rehearing, sought to prevent those interimrates from

going into effect, sought the rates fromgoing into
effect at FERC at all

And | would just |like to sumup, because
think this is -- there is an issue here of what to do
when you have a situation as we do between different
jurisdictions that are proceeding in a paralle
course over comon facilities.

We cited the Schni edewi nd case as the --

THE REPORTER: [|'m sorry, the what?
MR. MARSHALL: Schni edewi nd case. |'l]
get you the exact spelling. | couldn't do it out of

menory. It's a 1998 U.S. Suprene Court case that
tal ks about how financings in this oil pipeline
situation are to be handled, and that may frankly
have been the reason why the | aw was changed in 1994
dealing with approval of financings.

But the sinple fact of the matter is that



some of these issues about whether there's an
energency and what to do about the energency have
been addressed earlier, and there is an order out
specifically -- I'"'mreading fromthe FERC order --
denyi ng Tesoro's request for rehearing i ssued on
Novenber 20th, 2001, just a day before we had the
prehearing conference in this matter.

Specifically, in this proceeding, Qynpic's

circunstance of a major interruption in operations
due to an explosion, the requirenent for increased

i nspection and repairs, the other increases in
operating costs, together with a decrease in the

t hroughput subsequent to the expl osion of the

pi pel i ne produced a sharp increase in cost and
reduction in revenues. Revenue |ost during a
suspension period is lost forever. To have suspended
the rate increase for seven nonths woul d have
produced a harsh and inequitable result in these
circumst ances. Further, Tesoro has asserted no
anticonpetitive circunmstances and the Commi ssion has
no good reason to believe the rate increase inposes
an undue burden and hardshi p on the shippers.
Tesoro's economic interests are fully protected
because the entire rate increase is subject to
revision at the conclusion of the hearing and it
will, to the extent part or all of the rate increase
is found to be unjust and unreasonabl e, receive
refunds with interest, as prescribed in the

Conmi ssion's regul ati ons.

It is odd that Tosco and Tesoro are
opposing a rate increase subject to refund in
interim They call it a forced loan. You would
think that they would want to step up to the plate,

too, because it's in their economic interest to keep
this pipeline going.

There was only one conpany that wanted to
keep the pipeline going and was willing to put in
equity in the formof loans. Let's say you have a
house in which you have equity and a | andslide
di srupts that house. \Whether you call it additiona
equity or a loan to yourself, you're putting in
capital to keep that place open and operating. And
that's what ARCO BP have done. They have kept this
operating.

And people can say, well, it's debt and
equity. \When we tal k about debt and equity in the
Avi sta situation, we're tal king about debt that is
not sharehol der debt. We're tal king about equity
that's sharehol der and debt that goes out to other

people. Here you have $97 million put in, 52 mllion
from BP/ ARCO, 45, 43 from Equil on of debt, but it is
new capital at risk. It is not owed to third
parties. It is at risk.

And | think to say here, as intervenors
have done, that these folks are not willing to step



up to the plate and do what's right, you have to take
that into consideration, because that's not credible.
And it shows what's going to happen and it shows why

the signal nust be made very clear fromthe
Conmi ssion, in nmy view, that those kinds of argunents
are detrinental to the public interest.

If there hadn't been that infusion of new
capital at risk follow ng this explosion, | doubt
that this pipeline would be up and runni ng today.
Where woul d the money conme fron? It wasn't going to
conme from Tosco or Tesoro. They still don't want to
put noney in, even subject to refund. They' ve made
that perfectly clear. They don't want to step up to
the plate. They want sonebody else to do that.

Now, when you have an accident, | think
there's an underlying assunption here that it's your
fault. You fall off a |adder, you break your
col | arbone, you go into the hospital, and they say,
You know, you've got sonme other problens here. Now
that we've got you in here and | ooking at you, you've
got some ki dney problens, you' ve got sonme circul atory
problenms, it's going to cost you a |ot of noney to
get back up and running safely. You can't go back to
your job, you can't go back to full production here
till we fix these other things. That's one of the
circunstances we find this conpany in right now,

Much of what's being done, and it's shown
in this exhibit that we have here, is totally

unrel ated to the Whatcom County explosion, but it's
the process of additional focus, additional doctor's
orders, so to speak, additional restrictions on your
activity. You're not going to be up to a hundred

percent until you do the follow ng physical therapy.

Now, there's only one place and one conpany
that's been willing to step up to the plate, again
and do this. The signal that should be provided is
not a signal that is going to work against the public
interest; it's one that will work for the public
i nterest.

Interimrates should be approved to the
full amount, which is $4.4 nmillion, and | had to
round that up to get to that. This is not, as FERC
poi nted out, an undue hardship or a rate shock to
Tosco and Tesoro. It is a mnimmanmunt, it is a
m ni mum signal. And you have a conmitnent from M.
Fox that if that mninumsignal is sent, then they
will do sonething that may appear to other people to
be irrational. That is, they will actually | oan sone
addi ti onal nopney wi thout any guarantee that that
nmoney will be repaid in the future or that the noney
they've already | oaned will be repaid.

We are at the end and in the end result
test about trying to attract capital, and | would add

trying to attract talent, as well. | think



intervenors here in this case have taken the step of
trying to drive out capital and drive out talent, and
that is not in the public interest.

There's a question about unqualified audits
from 1999. 1999 was the year of the explosion at
What com Creek. There are a few issues that need to
be resol ved. As you night expect, there were a | ot
of things that occurred at that tinme, but M. Fox has
addressed it and said there are some issues here
about how noney was spent when the changeover
occurred between Equilon and BP Pipelines. That is
trying to be done, but there's no effort not to have
an unaudited financial statenent.

The fact of the matter is that there are
| awsuits between Equil on and ot hers about what they
did when they operated that pipeline. Did they
operate it safely and cause a problemor did third
parti es cause a problen? But, as you know, if you're
inlitigation, whether that litigation is neritorious
or not, it's going to cause you a |lot of problens,
including the possibility that you won't get a clean
unaudi ted financial statement.

Simlarly, with the Equilon note, there is
an issue about that note being in litigation. But as

M. Fox also indicated, at page 900 of his testinony,
the dispute over the 45 mllion will only vary -- he
said, | would be very surprised if it varied nore
than $3 mllion, frankly.

So hints that that noney isn't really owed
to anybody, isn't really real debt out there are al so
incorrect. Those are the kinds of things that happen
when you have an acci dent, when you have di sputes
over what happened and who is going to be
responsi ble. You have issues about audited
statements and so on.

But there's been every effort by M. Batch,
in particular, to say I"mgoing to stay focused on
the job of getting this pipeline in operation safely.
I think BP isn't just any pipeline operator; it is
the prem er pipeline operator. W could go and | ook
around and try to find other operators, but | think
the public interest has al so highly suggested that BP
Pipelines, with its high standards, is the pipeline
operator that you need to have here for the public
i nterest.

There were a | ot of other issues, like the
Sea-Tac sale, which is -- M. Brena said is going to
close at the end of the nonth. That wasn't the
testinmony. It's doubtful whether that nay be cl osed

at all. There's not even a purchase and sal e
agreenent that's been negotiated, and particularly
when he indicated his surprise at a statenment nade
t hat when you sell it, you don't get to keep the
nmoney anyway to do things |ike paying off the note.
They go to the ratepayers, the shippers.
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There's no desire to try to sell facilities
like that, but for the financial issues that are
i nvol ved here.

There's a need for a long-termfinancia
plan. | would agree with M. Trotter conpletely on
that. That's absolutely essential to have. But |
think it starts here with let's get this interimcase

behind us. It has taken us nore tinme and noney, nore
focus and effort than anybody coul d possibly, on the
A ynpic side, have anticipated. It would have been

nice for all that noney to have gone to safety and to
put it in nmore equity, but it didn't.

I think that after this proceeding is over,
that there should be that effort and the conpany has
made a comritnent to nake that effort to come up with
a long-termfinancing plan to do, after it's done on
the safety side, to do the kind of thing on the
financial side that it's done there, too.

There's every desire by Oynpic to do what

needs to be done, but it can't -- it's not going to
cone free. There has to be a question, what would an
economically rational actor do confronted with these
circunstances if it won't get repaid for existing

| oans, existing debt, existing interest, if it won't
get dividends, and there's been no prospect of

di vi dends indi cated. What incentive, what would
attract that capital to continue to do what they had
been doi ng.

At sonme point, sonebody has to ask, and I'm
not suggesting that there's been any testinony here;
I'"mjust suggesting that this is a matter of common
sense. Sonebody has to ask when will you stop
putting in nore noney wi thout any hint or guarantee
that the existing ambunts or even the anounts that
you put in next will be recovered.

CHAl RWOVAN SHOWALTER:  1'd like to ask you
to respond fairly specifically to the Staff
recomendation that is not at the level of --
obviously, it wouldn't send the same signal as a rate
three tines as high, but they have built their case
up from you know, with a different analysis than you
started with. But, essentially, what they are saying
is this is the amount that should cover your 2001 or
2002 expenses, based on the revenue that you have

received in the last six nonths and using this 1.5
coverage ratio.

Why isn't the Staff reconmendati on enough
to tide you over till we proceed or conclude the
general rate case?

JUDGE WALLIS: The cl ock has four mnutes
time.

MR, MARSHALL: GCkay. | think the Staff
i ncrease anounts to about 30 percent of the $4.4
mllion, which, if you do the math, it's certainly
less than $2 nillion. That's what Staff would



consi der to be a good signal

CHAl RAOMAN SHOWALTER:  Well, no, | don't
think they're tal king about a signal; they' re talking
about what's justified. And | believe | can get off
of the word signal. W' re going to be constrained by
a lot nore than what's a signal. So the question is
why isn't that enough to address tenporary
ci rcunst ances pending a conclusion of the rate case?

MR. MARSHALL: Because it doesn't cover
existing debt. And if what you're trying to do is a
attract additional |oans, additional capital fromthe
very sanme people that you say that you're not going
to cover their existing debt and you' re basically
telling themthat you won't cover their existing

debt, so therefore, you ought to | oan nore.

| nean, the real question, | think it's
been put fairly by M. Trotter, is what would BP do
confronted with the rate increase that they would
make. And the answer is they would have to act in an
econom cally rational way. And | think what Staff
has done is to say, gee, we've taken out a number of
things, we've nade a nunber of assunptions here. And
when we nmake those assunptions, and those assunptions
have been contested in terns of what's in and what
the coverage ratios ought to be and all that. Wen
you put those back in, as M. Fox has done and as
George Schink has done, Dr. Schink has done, you get
it up to a much higher level. You get it up to a
| evel where the conpany has cone in.

So we don't contest the overall genera
approach, and we appreciate the way that they're
goi ng about doing it, but the coverages have to be
di fferent and you have to account for, as M. Fox and
M. Schink have, nore of the actual expenditures and
all that they have.

CHAl RWOMAN SHOWALTER:  But, you know, and
the question -- you both use the words rational and
irrational. And in this situation, you have BP in, |
think, four or five roles. You're a shipper, you're

a sharehol der, you're a creditor, you're an operator
and maybe you're an affiliate, I'mnot sure. And it
may be that, fromthe point of view of any one of
those roles, sonmething is not rational or economnic
but when you step back one step, it's only one
conpany that's in all of those roles, and isn't the
bottom line that whatever increase you get, either
interimor permanent, at that point, you' re just BP
operating with all your hats and you decide, it seens
to me rationally, not irrationally, that probably
there's been rational behavior here, but probably
rati onal dependi ng on one of these many roles. And
don't know in the end which role m ght dom nate.

MR, MARSHALL: And you know what, and
can't speak for BP/ARCO. | don't represent BP/ ARCO
I represent A ynpic, which is owned in part by



BP/ARCO, |'Il grant you that, and one of those owners
of A ynpic has stepped up and given a nunber of
| oans; the other has stopped. And one is in the role
of helping to supply the operator of this to help
suppl y good managenent, people who are talented and
have capability of operating the pipeline safely.

But the problemhere is that the only
evi dence we have as to what BP/ARCO will do woul d be
from M. Fox. Even M. Fox can't neke that decision

And | don't want to try to guess what woul d happen

"' m suggesting that we do have to look at it fromthe
st andpoi nt of what do we do to attract capital

Well, we attract capital by trying to find out what
woul d be the conditions under which you can attract
capital. A sufficient anpount of capital under
reasonable terns is sonething that this Conm ssion
has used as the touchstone all al ong.

And | know that we can | ook at what the
i nvestments are and we can | ook at rate base and we
can try to figure out what are these issues worth,
and | think, in the end, it's worth a lot to the
state to have that pipeline continue in safe
operation.

It really isn't a nonopoly, though, because
there have been alternative transportation, out of
necessity, follow ng the accident. Mre than half of
the refined product, according to Staff's testinony,
is already transported, even today, by tanker truck
and barges. It's at a higher cost. W don't know
exactly what that cost is because that hasn't cone
forward.

So there are alternatives for others to
use, and the real question will cone down to will one
actor, one of the four refineries bear the cost of

providing a service at a regulated rate to the other
three refineries when all four refineries have other
exi sting alternative transportati on nodes avail abl e.
And | don't know. | nean, it's an interesting
questi on.

The one question we don't have to worry
about is will giving this rate provide an
anticonpetitive effect here, because there won't be
di vi dends paid. BP/ARCO is not going to cone out of
this with nore cash because it's taken out some nobney
that it doesn't deserve fromthese other three
refineries. | think that part is clear

When you get back and you | ook at the 1983
menorandumin the file from M. Col bo about the
hi story of regulation of oil pipelines, you find
that, at the heart, oil pipeline regulation is unique
and it was designed to prevent the kind of ability to
gi ve rebates and give refunds back, it was an
anti - Rockefeller type of situation, the kind of
situation where railroads found thenselves in where a
favored shi pper woul d get rebates.



Then what happened here, because the FERC
and law requires no discrimnmnation between shippers.
It won't happen and there won't be any dividends
given, so there's not going to be an econom c

advantage to BP/ ARCO. The only remaining question is
what do we do to attract additional capital when no
one else is willing to step up to the plate

And | agree. | think this case is so
unique and I find it difficult to try to square this
with what | understand fromelectric and water and
ot her cases, because it isn't |like a nornal
debt-equity situation, it isn't normal, these
t hroughput and deficiency agreenents. It isn't
nor mal because you don't have retail rates regul ated.
There are a |l ot of anonmalies and differences. But at
the end of the day, the real question still has to
come down to the basic touchstone of attracting
capital, sufficient capital and reasonable terns.

JUDGE WALLIS: M. Marshall, your time has
expired.

MR, MARSHALL: Thank you.

JUDGE WALLIS: OQur reporter, | think, needs
a brief recess.

(Recess taken.)

JUDGE WALLIS: Let's be back on the record,
pl ease. The tine for argunent has concl uded, but
let's see if the Comm ssioners have additiona
guesti ons.

COWM SSI ONER HEMSTAD: | have one question

for M. Marshall. Wuld the conpany be able to have
avail abl e for the general rate case, in an
appropriate tinme frane, an audit of the books?

MR, MARSHALL: | spoke to M. Fox yesterday
about this very issue. | said, Well, help ne
understand what this real issue is. He said it's
actually a fairly mnor issue about anmounts on books,
and he thinks that that can be resolved here in a
relatively short tine. But he's gone back to the
auditors and said, Look, this has created an issue.
So | believe | can represent to you, Comr ssioner
Henstad, that that will be resolved and we will have
audi ted financial statenents.

And it's only because '99 is hung up that
the others get hung up. You know, you hang up one

and then it stacks up, like the freeway. So not only
can we get you audited statenents here, | believe in
t he next couple weeks, certainly before -- nuch

before the end of the general rate case, before,

thi nk, Comm ssion Staff has to put on their rate
case, but we can get you the closing nunbers for the
2001 year, which unfortunately are nowhere near as
rosy as the predictions were when we made themin
Novenber, unfortunately. But we will be anmendi ng and
provi di ng additional data.
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The data requests are already out there.
We're under an obligation to update the financia
data as we get new data. As nonth by nonth are
closed, we will get that to the Comm ssion Staff and
to the intervenors as that goes al ong.

And Cindy Hammer, the controller here, is
working to make sure that we -- as soon as we get new
financial information, that goes to all the parties
quickly. In fact, | think |last week we had M. Col bo
and M. Twitchell up visiting with Cindy Hamer and
| ooki ng at those updated financials.

COWM SSI ONER HEMSTAD:  1'11 accept your
representation. | have one question for M. Trotter
and | don't know if anyone has other questions for
M. Marshall. Al right.

M. Trotter, the Bayview investnent is
included in the $98 nmillion net investnment figure,
and | guess, could you give ne a brief description as
to why?

MR. TROTTER: M. Elgin testified that the
reason the Staff concluded it was, it was placed into
service, it was depreciated -- and it was a
depreci abl e asset and it was bei ng depreci at ed.

COW SSI ONER HEMSTAD: What did placed in
service nmean?

MR, TROTTER: It's Staff's understandi ng

that it was operational. It was being used to serve
shi ppers. There was a docunent, | don't have the
cite, but it said it was ready to serve, and then
soneone made the assunption, well, nmaybe it was

ready, but it didn't actually serve. But it's our
understanding that it actually was in service and
provi di ng service to shippers.

The Staff could not reach a definitive
conclusion on its proper status in the short period
of tinme that we've had. So M. Elgin said, because
it was in service and is on their depreciation
schedul es and so on and is being depreciated, that he
woul d include it.

The testinony was that, from M. Batch
that there is a plan to incorporate it into their
operations. That's transcript 588. He didn't have a
current schedule for that, but that it was going to
be incorporated into operations. Howit's going to
be treated for rate-making purposes under Staff's
case, we don't know. Property held for future use.

If it turns out it is stranded plant, there m ght be
appropriate recovery, |ike an abandoned project.

That doesn't nean it's not going to be recovered. It
m ght be anortized over a period of tinme or it mght

be excluded fromthe rate base.

But we're just not there yet and we nake no
judgment, so we assunme the status quo ante, which is
that it was carrier property.

MR. MARSHALL: My | address that very



briefly?

COW SSI ONER HEMSTAD:  Well, | think | have
the answer | wanted as to why Staff was doing what it
di d.

MR, MARSHALL: | was just going to add that
it was definitely in service, noving mllions of
barrel s of product. The explosion of Watcom County,
as M. Batch indicated, put that tenporarily offline.
It has been used to store diesel fuel and to store
water for the testing and for other adjunct purposes,
as M. Batch testified on cross-exam nation, and they
do, like everything else with this pipeline, as soon
as they get other things up and running, that wll
al so be incorporated back in.

The only reason has been all of the issues
relating to the various tests and so forth that have
been done.

MR, BRENA: Commi ssi oner Henmstad, | just
want to nake one brief comment, and that is is that
M. Batch was cross-exanm ned on this point

specifically with regard to whether or not it had
been in service, and if | could refer you to the neno
that was in the second quarter of 1999 that indicated
it was not yet in service and rem nd you that, in
1999, in md-year was when What com Creek happened,
and it was clear that it has not been in service yet.
So there's a period of perhaps a nonth, and in ny
cross-exam nation of M. Batch, | believe that the
record indicates they used diesel for testing and
that they used it to store sone water and it's never
been fully in service, and the things that M.

Mar shal | has represented about noving nmillions of
barrels and being fully in service is just sinply not
in this record.

MR, TROTTER: Can | just say see transcript
650.

MR. BRENA: | have the quote section in ny
handout that includes a section on Bayview, and allow
me to add it's unequivocal in the record that it's
not in service now.

JUDGE WALLIS: Are there other questions?
Very well. Wth that, | want to thank all of the
partici pants, and this session is concl uded.

(Proceedi ngs adjourned at 3:39 p.m)



