





BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	SANDRA JUDD, et al.,

	Complainants,

	v.

AT&T COMMUNICATIONS OF THE PACIFIC NORTHWEST, INC.; and 
T-NETIX, INC.,

	Respondents.
	
DOCKET NO.  UT-042022

COMPLAINANTS’ RESPONSE TO RESPONSES BY AT&T AND T-NETIX TO BENCH REQUESTS 11, 12, 13, 14, AND 15



Introduction
Complainants submit this response to the responses made by AT&T and T-Netix to Bench Requests 11, 12, 13, 14, and 15.
Response to Bench Request 11
AT&T was asked to produce the Department of Corrections’ request for proposal and other documents that were incorporated by reference into the agreement signed between AT&T and the DOC in 1992. AT&T produced the contract itself, but claims that it does not have the documents referenced by the agreement. Earlier in these proceedings, Complainants had requested AT&T to provide these documents. AT&T also claimed then that it was unable to locate these materials.  AT&T should explain why it does not have these documents in its records.
Response to Bench Request 12
Section 4 in Attachment B to Amendment No. 2 to the Agreement between the Washington Department of Corrections and AT&T dated June 16, 1995, provides, “In the event AT&T is unable to provide [Inmate Calling Service (ICS)] as of the effective date of this Agreement, as defined in Section 3 of the Agreement, then AT&T will provide its standard live operator services to connect the inmate’s call to the called party until it is able to provide ICS.” Bench Request 12 asks whether AT&T provided standard live operator services under that agreement to connect collect calls from inmates from June 20, 1996, through December 31, 2000. 
Instead of simply answering "no," AT&T uses this request to argue that it has no responsibility for the P-III platform, which the parties agree provided the operator services needed to connect collect calls from inmates. The significance of Attachment B, and the likely reason for why AT&T makes this argument, is that it shows AT&T agreed that it was responsible for providing the operator services to complete collect calls from inmates. The agreement provided that AT&T was to procure an automated system to perform that task, but that if it was unable to do so, it would use live operators until the automated system was installed.
Counsel for AT&T (Letty S. D. Friesen, who has also appeared for AT&T in the present proceeding) acknowledged in a hearing during a different proceeding before this Commission that AT&T was principally responsible for the facilities to provide services needed to complete and make collect calls from inmates: 
 3             JUDGE MOSS:  The single customer point you 
 4   make brings back to mind a question I should have 
 5   asked.  In terms of this contract, and maybe 
 6   Ms. Friesen will have to answer, is there a single 
 7   contract with DOC for all prison facilities within the 
 8   state of Washington?
 9             MS. FRIESEN:  The contract was entered 
10   into -- I forget the exact date.  It's either '92 or 
11   '99, and it was amended over time, but yes, it was a 
12   single contract with some subcontractors underneath it, 
13   but the primary party responsible for the facilities to 
14   provide service to the Department of Commerce was AT&T 
15   Corps.
16             JUDGE MOSS:  The Department of Corrections?
17             MS. FRIESEN:  Yes.
18             JUDGE MOSS:  And that would be for all the 
19   prisons, single contract?
20             MS. FRIESEN:  Right.  One single contract for 
21   all the prisons that the contract enveloped, and I 
22   believe that was all of the correctional facilities in 
23   the state at the time.

WUTC vs. AT&T Communications of the Pacific Northwest, Inc., UT-060962, transcript of hearing, June 22, 2007, at 16 (attached to this response as Exhibit A).
Responses to Bench Request Number 13 and 14
These requests ask AT&T and T-Netix whether they billed, or had a third party bill on their behalf, any consumer for any intrastate operator services or operator-assisted calls placed from four correctional institutions between June 20, 1996 and December 31, 2000. T-Netix said it did not bill or have a third party bill on its behalf any such calls. While AT&T admits that it provided operator-assisted interLATA, intrastate service for inmate collect calls, it refuses to directly answer the question. AT&T, however, has previously admitted that it, or a third party acting on its behalf, billed consumers for inmate collect calls, including calls from the Airway Heights Correctional Facility. 
In August, 2005, an investigation was initiated by the Commission regarding telephone bills in which a:
 consumer stated he had been improperly billed for pay phone collect calls from correctional facilities within the state of Washington. The consumer stated he did not receive a sufficient explanation from AT&T concerning his inquiry into disparate charges for similar calls they received from the Airway Heights Correctional Facility in Spokane, Washington." 

WUTC vs. AT&T Communications of the Pacific Northwest, Inc., UT-060962, Order 04, December 27, 2007, ¶5 (attached as Exhibit B to this response). 
During the course of that investigation, AT&T acknowledged that it billed for calls from Airway Heights: "AT&T billed for calls through 3/28/2005 and then Zero Plus Dialing took over the billing at Airway Heights." Washington Utilities and Transportation Commission Staff Investigation Into the Business Practices of AT&T Communications of the Pacific Northwest, Inc., UT-060962, December, 2006, at 8 (attached as exhibit C to this response[footnoteRef:2]). The fact that AT&T billed consumers for calls from Airway Heights is further confirmed by the bills from Columbia Legal Services submitted with the complainants’ response to Bench Request 7. [2:  The report also states: "These calls are prison collect calls. AT&T used a vendor to bill these calls on our behalf." Id. at 7. We have attached only the cover page and the pages referenced in our response as much of the report addresses AT&T's failure to fully respond to discovery requests. The full report is available in the public database for docket number UT-060962. ] 

Further, as noted in our responses to AT&T’s and T-Netix’ responses to the prior bench requests, AT&T’s role was not limited to handling interLATA collect calls, as AT&T suggests in its current response. In answering questions asked during the investigation of overcharges for inmate calls, AT&T stated: "AT&T provides both the Local and LD at Washington DOC Center for Women. T-Netix/CBS is the service provider and billing agent." Id. at 8. As discussed in our previous responses, the Washington DOC Center for Women is part of a group of facilities formerly served by PTI that includes Clallam Bay, which is one of the four institutions identified in these proceedings. AT&T should produce tariffs for all of the intrastate collect inmate calls from which it received revenue, including both long-distance and local calls.
Response to bench request number 15
Bench Request 15 asked both AT&T and T-Netix whether they have any record of billing Ms. Herivel, or having a third party bill her, in connection with collect calls she received from Airway Heights. As noted above, T-Netix claims that it never billed any recipient of a collect call from an inmate from the four institutions listed and, not surprisingly, states that it did not find any record of billing Ms. Herivel. T-Netix also mentions its prior search based on three phone numbers, which failed to include 10 months of relevant time. It does not appear that T-Netix made any effort to update its search to include the missing time period or to perform a search using Ms. Herivel’s name or address. T-Netix’ response does not indicate what records it reviewed or efforts it undertook to comply with the bench request.
As shown by investigation regarding AT&T's billing practices for calls from Airway Heights, it appears that the call from Ms. Herivel would have been billed by AT&T or someone acting on its behalf. AT&T claims to have performed a "reasonable search" for such a billing record and claims it cannot find one. However, AT&T claimed during the 2007 investigation that it no longer had billing records from Airway Heights available to it because it sold its inmate calling service to GTEL Holdings, Inc. See Exhibit C at 7. AT&T's response does not indicate what records it retained or the extent that it sought information from GTEL.  
Both T-Netix and AT&T should have preserved all of the records and data regarding calls from Airway Heights. This matter was referred to the Commission from King County Superior Court. This litigation began in 2000, and the parties were obligated to preserve potential evidence from at least that date forward. See, Silvestri v. Gen. Motors Corp., 271 F.3d 583, 591 (4th Cir. 2001) (“The duty to preserve material evidence arises not only during litigation but also extends to that period before the litigation when a party reasonably should know that the evidence may be relevant to anticipated litigation.”) Both T-Netix and AT&T should be required to explain what records they actually reviewed and whether records regarding collect calls from inmates at Airway Heights during the 1996-2000 timeframe have been transferred or destroyed.
DATED:  December 15, 2010.
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    /s/ Chris R. Youtz	
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Attorneys for T-Netix, Inc.
Arthur A. Butler
ATER WYNNE LLP
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Stephanie A. Joyce
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Pursuant to WAC 480-07-145, I further certify that on December 15, 2010, I filed MS Word and PDF versions of the listed documents by e-mail, and the original and five copies of the listed [unredacted documents, and the original and one copy of the redacted] documents by overnight delivery (Federal Express or UPS), with the WUTC at the below address:
David Danner
Secretary and Executive Director
WASHINGTON STATE UTILITIES AND
    TRANSPORTATION COMMISSION
1300 S. Evergreen Park Drive S.W.
P.O. Box 47250
Olympia, WA 98504-7250
Tel. (360) 664-1160; Fax (360) 586-1150
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Pursuant to the Prehearing Conference Order 08, I further certify that on December 15, 2010, I provided a courtesy copy of the listed documents, in MS Word, to Administrative Law Judge Marguerite E. Friedlander by e-mail to mfriedla@utc.wa.gov.
DATED:  December 15, 2010, at Seattle, Washington.
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