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NOV 30 1990 

BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

In the matter of application 
GA-868 of 

SURE-WAY INCINERATION, INC., 

for a certificate of public 
convenience and necessity to 
operate motor vehicles in 
furnishing garbage and for 
refuse collection service. 

) 
) ORDER M. V. G. NO. 1451 
) 
) HEARING NO. GA-868 
) 
) COMMISSION DECISION AND 
) ORDER DENYING PETITIONS FOR 
) ADMINISTRATIVE REVIEW; 
) MODIFYING INITIAL ORDER; 
) DENYING APPLICATION 

. ) 

NATURE OF PROCEEDING: This is an application for 
authority to provide refuse collection service consisting of 
medical and infectious waste in the state of Washington. 

INITIAL ORDER: Administrative Law Judge Steven E. 
Lundstrom entered an initial order on August 2, 1989, which would 
deny the application on the basis that the applicant has not 
established its financial fitness to conduct operations. 

ADMINISTRATIVE REVIEW: The applicant and several 
protestants petitioned for administrative review. The applicant 
argues that it is financially fit and requests reopening of the 
record to submit a revised tariff. The protestants argue that 
the applicant is not only financially unfit, but that it is also 
unfit from a regulatory standpoint. Protestants contend that the 
application does not request enough authority to allow the 
applicant to conduct the operations it proposes . 

. 
COMMISSION: The Commission modifies the initial order. 

The applicant has presented sufficient evidence to establish its 
financial fitness, the cost of service and ,the feasibility of the 
operations. The evidence establishes that'~he applicant is 
likely unwilling or unable to comply with regulatory requirements 
and is therefore unfit to receive authority. The application 
would require amendment and republication befor~ it accurately 
reflects the authority the applicant actually wants. The 
application is denied. 

[1]* Amendments to pleadings may be allowed at any 
time, provided that the amendment does not adversely affect the 
interest of persons who are not parties to the proceeding. An 
amendment which substantially expands the scope of the 
application requires republication in the Commission docket. 

* Headnotes are provided as a service to the readers and do 
not constitute an official statement of the Commission. That 
statement is made in the order itself. 
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[2] 
application to 
interpreted as 

When an applicant specifically limits its 
disposal sites in-state, that language can 
a restriction on the authority sought. 

Page 2 

only be 

[3] The Commission requires financial information from 
an applicant because it is concerned with whether an applicant 
has enough money to start and maintain operations, to operate 
through the start up phase of business, and to provide service to 
its customers and continue to meet those customers' needs by 
acquiring additional equipment and personnel if necessary. 

[4] An applicant may present evidence of its operating 
expenses and its general and administrative expenses, shown on a 
monthly basis, in order to establish cost of service and 
operations. 

[5] An operating witness who is unfamiliar with 
commission regulatory requirements or who is familiar with the 
requirements but chooses not to comply with them, has not 
established an applicant's fitness to operate. 

[6] The Commission will give due consideration to the 
conclusions of the administrative law judge regarding the 
credibility of a witness. However, where the applicant's 
testimony and the actions of the company are inconsistent and 
there is substantial objective evidence showing an unwillingness 
or inability of the applicant to comply with regulatory 
requirements, the Commission will not affirm those conclusions. 

[7] An applicant requesting authority to collect and 
dispose of medical waste must show that it has a suitable 
disposal site available to it in order to establish ability to 
provide proposed service. 

[8] The existing certificate holders who protest an 
application should be holding themselves out to provide the 
service propose in the application. Where protestants do not 
have equipment, personnel, or a disposal plan which would enable 
them to offer or provide the service, they should not be found to 
be providing service to the satisfaction of the Commission. Under 
these circumstances, the protestants' argument that they never 
refused service does not persuade the Commission that they will 
provide satisfactory service. 

[9] The issues of a comparative analysis of competing 
applications or an exclusive grant of authority only arise if 
there are two or more otherwise qualified applicants seeking the 
same authority. 

[10] While sound policy and economic reasons exist in 
favor of exclusive authority for typical residential or 
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-commercial collection in a specific territory, those reasons are 
less compelling in the new, specialized area of medical waste 
collection. The Commission will not say that a grant of one 
application for statewide authority would preclude a grant of 
others, and will consider this element in future proceedings. 

APPEARANCES: The applicant, Sure-Way Incineration 
Services, Inc., is represented by Boyd Hartman, attorney, 
Bellevue, Washington. Protestants are represented as follows: 
Bayside Waste Hauling and Transfer, Inc., et al. by Jack R. 
Davis, attorney, Seattle; American Environmental Management Corp. 
by David W. Wiley, attorney, Bellevue; Resource Recovery by Polly 
Lord, attorney, Seattle; Washington Waste Management Association 
by James Sells, attorney, Bremerton, Washington. The Washington 
utilities and Transportation Commission is represented by Steven 
W. Smith, assistant attorney General, Olympia, Washington. 

MEMORANDUM 

This is an application by Sure-Way Incineration 
Services, Inc., (Sure-Way) for authority to provide refuse 
collection service in the state of Washington. The applicant 
specifically requests authority to provide collection and 
disposal service of infectious, contaminated, and pathological 
waste, bio-medical waste and other related infectious medical 
waste to various. waste generators, including hospitals, doctors' 
offices, veterinary offices, etc. The application was originally 
filed as one for contract carrier authority and later amended to 
request common carrier authority. The amended application was 
republished in the Commission docket and protested by 
certificated garbage and refuse collection companies from 
throughout the state. Other applications for the same or similar 
authority have also been filed and are at various stages in the 
hearing process. American Environmental Management Corp., 
(AEMC), a protestant in this case, has such an application 
pending before the Commission. 

Hearings were held on the application during fourteen 
days in 1988 and 1989. All parties filed post-hearing briefs. 
Administrative Law Judge Steven E. Lundstrom entered an initial 
order on August 2, 1989, proposing that the application be 
denied. 

The issues in this case are straightforward and can be 
summarized as follows: 1) should the applicant be allowed to 
amend its application to add "garbage" to its request for 
authority, with or without redocketing, or, does the applicants' 
failure to include "garbage" in its request for authority require 
denial of the application? 2) Has the applicant established its 
financial fitness, the cost of service, and the feasibility of 
its operations? 3) Is the applicant otherwise fit, willing, and 
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able to conduct the proposed operations? 4) Is there an unrnet 
public need for the proposed service? 5) will the existing 
collection companies provide service to the satisfaction of the 
Commission? 6) Is a comparative analysis of the application with 
others still pending necessary? 

These issues were developed at the hearing and on 
brief. The initial order discusses and decides each issue except 
the last. Because all the pending applications were not 
consolidated, the initial order specifically states that it does 
not evaluate the relative qualifications of the various 
applicants. The initial order would hold that the applicant has 
failed to establish the cost of service and the feasibility of 
its operations and that the application should be denied. The 
initial order would decide the balance of the issues in favor of 
applicant, holding that the application should be amended, 
without republication to include "garbage": that the applicant 
established its regulatory fitness to receive authority: that a 
grant of authority is required by the public convenience and 
necessity: and, that existing certificate holders will not serve 
to the satisfaction of the Commission. 

Neither the applicant nor the protestants entirely 
agree with the initial order, and all parties requested review of 
one or more issues. All parties do agree that the protestants 
are existing certificate holders and that there is some level of 
public need for the type of specialized collection and disposal 
service proposed by the applicant. 

BACKGROUND 

The applicant proposes to offer a specialized 
collection and disposal service for medical wastes generated by 
health care facilities and others. The service will be offered 
state-wide and consists of collection and disposal of those 
medical wastes which the generator believes should be segregated 
from the normal waste stream. The applicant provides boxes and 
bags to the generator for disposal of the waste and picks up 
according to the volume generated. Sure-Way then transports the 
waste to an incinerator where it is burned. Sure-Way represents 
to its customers that it takes title to the waste at the time of 
collection. 

The parties agreed that untreated medical waste should 
not be disposed of in the normal waste stream. There are now 
local regulations in effect in portions of the state which 
require treatment of the waste before disposal, but even absent 
those regulations, safety and health concerns make disposal of 
untreated medical waste in a landfill an unacceptable practice. 
Incineration is the method of disposal preferred by both the 
generators and the collection companies. Steam sterilization in 
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an autoclave may also be acceptable, but does not have the 
advantage of reducing the overall volume of the waste as 
incineration does. 

Sure-Way has been operating in Washington since 1987. 
It was granted a temporary certificate to provide the proposed 
service in January, 1988. sure-Way has grown considerably since 
1987 and was serving accounts throughout the state at the close 
of the record. In the course of its operations the applicant has 
transported waste to various points for incineration, including 
incinerators in Oregon and California. 

SCOPE OF THE APPLICATION 

A. Commodity 

The applicant requested authority to transport refuse. 
The precise language of the application is as follows: 

Refuse Collection service consisting of 
infectious, contaminated and pathological 
waste, bio-medical waste, and other related 
infectious medical waste from hospitals, 
medical clinics or laboratories, nursing 
homes, medical or dental offices or clinics, 
health care centers, blood banks, 
pharmaceutical establishments, veterinary 
offices or clinics, funeral parlors, 
crematories, psychiatric care centers or 
offices, biological products industries and 
other biomedical institutions to incineration 
plants or other licensed disposal sites in 
the state of Washington. 

At the hearing it became apparent that much of what the 
applicant proposes to collect under this authority (e.g. human 
tissue, blood, animal carcasses) is better defined as garbage 
rather than refuse under the commission rules. 1 The initial 
order concludes that the language of the application as a whole 
sufficiently describes the "commodity" for which authority is 
sought. Absent any showing of confusion on the part of the 
protestants about the nature of the application, the order would 
allow the applicant to amend its application to include the word 
"garbage". The protestants argue that the applicant's failure to 
specifically identify "garbage" in the language of the 
application renders the application too narrow to permit the 
proposed service and the application should therefore be denied. 

1 See, WAC 480-70-050(5)and(6), attached as appendix A. 
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The Commission believes that the correct result is 
between these two extremes. The application must be amended to 
include "garbage" to the request for authority because the 
applicant wants authority to collect both garbage and refuse. 
The amendment requires redocketing. 

[1] In accordance with WAC 480-08-050, the rule in 
effect at the time of the initial order, amendments to pleadings 
may be allowed at any time, provided that the amendment does not 
adversely affect the interest of persons who are not parties to 
the proceeding. Additionally, the Commission has held that an 
application must be interpreted as docketed. Order M. V. No. 
136052 In re Cart in Delivery Service. Inc., App. No. E-19099 
(June, 1987). The initial order acknowledges that the language 
of the application did not specifically include "garbage" but 
would hold that the application includes garbage by implication 
because of the detailed description of the wastes included in the 
published language of the application. 

[2] The Commission does not agree that the application 
clearly includes garbage as docketed. On its face it is an 
application for authority to collect refuse and no more. The 
application as it now stands, limited to refuse, limits the 
requested service to collection of metals, plastics, glass, and 
other "refuse" type wastes produced by hospitals, medical 
centers, etc. Persons, not parties to the proceeding because 
they did not protest, might well have interests adversely 
affected by the proposed amendment. The amendment substantially 
expands the scope of the application and therefore requires 
republication in the Commission docket. 

An applicant is presumed to know what it wants to haul 
and is presumed to know what it has requested authority to haul. 
If the two do not match, it is the applicant who, in fairness, 
must accept the inconvenience of correcting the language. In 
general, there need not be a specific showing that any person was 
confused about or misunderstood the application. Instead, the 
burden is on the applicant to show that no one could have 
reasonably misunderstood the application. That has not been done 
here. The published language is easily susceptible to more than 
one interpretation. Our system requires notice to those persons 
not parties to this matter which dictates that the amended 
application be republished. 

The failure to include "garbage" does not itself call 
for denial of the application, because the application correctly 
describes a commodity class which will be collected under the 
authority. It simply does not describe all that the applicant 
wishes to do. In this case, republication will not be ordered 
because the application will be denied on other grounds. 
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B. Disposal site 

Another issue raised by protestants concerning the 
scope of the application is that of disposal sites. The 
application states that the material collected will be taken to 
incineration or other licensed disposal sites in the state of 
Washington. The applicant originally used an incinerator in 
Ferndale, Washington but then began transporting most of the 
waste to incinerators in oregon and California because the 
Ferndale incinerator was unable to consistently accept the waste. 
At the close of the record the applicant had arranged to . 
transport most of the waste to an incinerator in Klamath Falls, 
Oregon. 

The protestants argue that the applicant is exceeding 
its temporary authority, and would be exceeding its permanent 
authority, by taking the waste across state lines for disposal. 
The applicant argues that the Commission cannot regulate the 
interstate portions of the transportation and that the disposal 
sites designation cannot limit its transportation of the waste. 

The initial order held that the Commission does not 
have. the authority to regulate the interstate commerce portions 
of the applicant's operations. It concluded that the application 
does not limit the carrier to Washington disposal sites, but 
simply requests all the authority the Commission is empowered to 
grant, i.e., disposal at sites in the state. 

The Commission does not agree with the initial order's 
analysis of this issue. As stated in Cause NO. TG-1859, In re 
All County Disposal Services, (August, 1985); "The Commission 
does not bar any regulated carrier from disposing of garbage or 
refuse in another state .... " It is not necessary to request 
authority from the Commission to transport the waste across state 
lines and in fact the Commission has no power to grant authority 
of that nature. However, that is not precisely the issue in this 
case. 

[3] In general, applications for garbage or refuse 
authority do not even mention disposal sites. But, when an 
applicant specifically limits its application to disposal sites 
in-state, that language can only be interpreted as a restriction 
on the authority sought. The transportation is thus only 
authorized so long as the waste is destined for a disposal site 
in the state. If the applicant did not want this limitation in 
its authority, it need not have requested it. Removal of the 
limitation would be an amendment which requires republication of 
the application. 
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APPLICANT'S FINANCIAL FITNESS 

An applicant for authority under chapter 81.77 RCW is 
required to establish the cost of service for the present service 
in the area to be served, and an estimate of the cost of the 
facilities to be used in the plant for solid waste collection and 
disposal. The commission has held that the applicant must 
establish "its costs of operation and facilities and demonstrate 
the financial feasibility of the operation." Order M. V. G. No. 
1367 In re Northwest Unitech. Inc., GA-864 (Jan., 1989) 

The initial order concluded that the applicant had 
failed to establish the financial feasibility of its operations 
and that the application should be denied. The order also 
concluded that the applicant was operating at a loss and that 
there was no evidence of when a break-even point or profitability 
might be reached. Finally, the order found internal 
inconsistencies between the evidence of costs and the revenue 
estimates and held that the applicant had failed to establish its 
cost of service. 

The applicant petitioned for administrative review of 
the initial order and for reopening of the record to submit its 
revised tariff. The applicant argues that it did submit adequate 
financial information to establish its cost of service, its 
fitness and the financial feasibility of the operations. 
Applicant suggests that unprofitability of an operation should 
not be controlling and proposes that its new tariff addresses and 
cures any possible problems with profitability. 

The protestants are united in arguing that the 
applicant has not established its financial fitness. AEMC argues 
that the initial order reaches the right result for the wrong 
reasons. AEMC states that lack of profitability or uncertain 
costs should not be grounds for denial of an application, but 
that Sure-Way has failed to present sufficient evidence of the 
ability to sustain continued losses and has presented no evidence 
of its parent company's finances to establish sufficient 
financial backing to sustain the operations. 

Protestants Bayside, et al., argue that the applicant 
had numerous opportunities to present evidence about the cost of 
operations in providing the proposed service, either per hour or 
per mile, but failed to do so. Bayside also argues that 
applicant's failure to present evidence of whether its supporting 
shippers would continue to use the service at increased rates is 
fatal to establishing feasibility of the operations. Finally, 
Bayside states that the applicant deliberately failed to provide 
cost information and a pro forma income statement. Both Bayside 
and the Washington waste Management Association argue that Sure
Way structured its presentation to avoid having its supporting 
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shippers questioned about whether they would continue to use the 
service at higher rates. 

This proceeding is not a rate case. The type of 
detailed financial information necessary in a rate case is not 
required in an application for authority. The statute does 
require certain financial information to assist the Commission in 
evaluating the application as a whole; the information may be 
somewhat more general than the specific numbers required in a 
rate proceeding. 

[4] The Commission here is trying to determine whether 
an applicant has enough money to start and maintain operations, 
whether it has a source of funds to allow it to operate through 
the start up phase of business (when it most likely will not be 
profitable), whether it can provide consistent service to its 
customers and can continue to meet those customers' needs by 
acquiring additional equipment and personnel if necessary. An 
applicant for solid waste collection authority must provide more 
financial information than an applicant for motor carrier 
authority because the statutory scheme is different and entry to 
the solid waste market is more strictly controlled. The 
Commission needs enough information to be reasonably certain that 
the company will not go out of business, leaving its customers 
stranded. Finally, the Commission does need information about an 
applicant's cost of providing the proposed service in order to 
determine, especially as between competing applicants, whether 
the applicant's finances will allow it to provide the proposed 
service. 

Sure-Way's financial evidence, while not abundant, is 
sufficient. Sure-Way submitted an income statement for the 10 
months ending July 31, 1988. It submitted one balance sheet 
dated March 31, 1988 and another dated July 31, 1988. There is, 
as protestants note, a retained earnings deficit. Protestants 
argue that the insurance expense on the income statement is 
significantly understated and they take issue with certain items 
listed as assets on the July 31 balance sheet. 

The financial evidence presented is consistent with a 
young company getting started. There is a retained earnings 
deficit which probably represents start-up costs. However, the 
company has a positive net worth and shows a profit for the 10 
months ending July 31, 1988. There is no persuasive evidence 
that any of the numbers on the balance sheet or income statement 
are wrong. The insurance expense was accurately stated for the 
period in question, although it was admitted that the figure 
would have to be adjusted upward to obtain accurate pro forma 
results if future expenses were to be projected from these 
figures. Even if the insurance figure is adjusted there would 
have been only a slight net loss for the 10 months shown. 
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The applicant admitted that it was losing money on some 
of its Eastern Washington routes, but expects this to be a 
temporary situation, with profitability occurring when additional 
accounts in Eastern Washington are acquired. This seems to be a 
reasonable projection based on the company's past growth. 

[5] The applicant established the costs of running its 
operation on a monthly basis. It presented evidence of its 
operating expenses and its general and administrative expenses. 
There is no reason why expenses shown on a monthly basis cannot 
be used to establish the cost of operations. cost of service per 
mile or per gallon or per hour was shown to be difficult to' 
calculate, as some costs are linked to distance, others to 
volume, and still others to time. 

The applicant has grown considerably since the 
application was first filed. It has acquired additional 
equipment and personnel, it has added a sUbstantial number of 
accounts. The applicant has demonstrated an ability to expand 
its business in response to increased market demands. 

The initial order bases much of its analysis on pro 
forma results of operations calculated from records of 2 days of 
operations in December, 1988. These results as set forth in the 
initial order show a net loss of almost $10,000 per month. 
Unfortunately, the figures do not really tell us much. The 
operations in December, 1988 included the applicant's Eastern 
Washington territory. The applicant admitted it was not making 
any money in that territory yet. The revenue per gallon shown 
mayor may not be representative of revenue per gallon of waste 
for a whole month. The same is true for the expenses calculated 
as average collection and disposal cost per gallon of waste -
this figure mayor may not represent an accurate average for the 
month. In addition, monthly revenues calculated at $51,200 do 
not seem to be accurate in light of the applicant's unrefuted 
testimony that its revenues were $66,00 - $71,000 per month 
during AU9Ust - December, 1988. 

Finally, the applicant is expanding its operation, as 
shown by the growth during the months of hearings. In a growth 
situation, revenues will increase, certain costs will increase in 
proportion to the revenues, and other costs, such as general and 
administrative costs may not increase at all. The Commission 
believes that the proposed operations are sufficiently 
demonstrated to be feasible as established by the record evidence 
of monthly costs and revenues. 

The applicant did not establish with sufficient 
certainty its costs of disposal, because it did not establish the 
existence or availability of a stable, long-term disposal site. 
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The Commission will consider this factor as it pertains to the 
applicant's ability to provide service, below. with that 
exception, the financial information provided by the applicant is 
sufficient to establish applicant's financial fitness and 
fulfills the statutory requirements to show costs of service and 
facilities. 

APPLICANT'S FITNESS AND ABILITY 

An applicant for authority under chapter 81.77 RCW must 
establish its regulatory fitness to receive authority. WAC 480-
70-160. This means that the applicant must show a willingness 
and ability to comply with the rules and laws present in a 
regulated environment. 

The initial order would resolve this issue in favor of 
the applicant, with a specific finding that Stan Robinson, Sure
Way's operating witness, testified credibly of his intent to 
operate in compliance with commission rules and laws. The order 
concludes that the applicant began unpermitted operations in good 
faith and that service and need factors should be considered in 
determining the applicant's fitness. see, Order M. V. G. No. 
1183, In re Amalgamated Services, App. No. GA-767 (Oct., 1984). 
The initial order does note specific violations of Commission 
rules or law, but in each case concludes that the applicant's 
fitness is unaffected by the violations. 

Protestants AEMC and Washington waste Management 
Association challenge the initial order's findings and 
conclusions on the issue of fitness. Both argue that the 
applicant's conduct evidences wilful and repeated violations of 
the law and demonstrates it to be unwilling and unable to comply 
with the law and rules. The applicant replies that any 
violations involved activity of a limited nature and that none 
evidences an unwillingness or inability to comply in the future. 

The applicant contacted the Commission in June, 1987, 
to request an opinion on whether it needed a certificate to 
conduct the proposed operations. The Commission staff responded 
with an informal opinion letter that the operations did not 
appear to require a certificate. The staff later reversed its 
opinion and recommended that Sure-Way apply for authority to 
operate. Sure-Way emphasizes that its unpermitted operations 
were in good faith and implies that staff's change of opinion was 
unjustified. In this regard it is fair to note that the 
applicant's initial letter to the Commission describing its 
operations is misleading at best and does not fairly and 
accurately describe its operations. The letter unduly emphasizes 
the applicant's non-transportation services when in fact the 
primary feature of the business is the collection and disposal of 
waste. 
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since the time it started operations, Sure-Way has 
offered a trial period of free service to selected customers. 
Provision of free service has never been included in Sure-Way's 
tariff. The applicant stopped this practice only 6 days before 
the last hearing session, when it was served with penalty 
assessments based on the free service. Mr. Robinson testified 
that even though the issue came up earlier, he did not get the 
impression that the company could not continue this practice. 

Because the issues of free service and of charges not 
in accordance with the tariff rate were brought up earlier, it is 
not objectively credible that the applicant did not know it must 
charge only in accordance with its tariff. In addition to free 
service, the applicant repeatedly failed to impose surcharges in 
accordance with its tariff for transportation of material out of 
state rather than to an in-state incinerator. Finally, the 
applicant paid a rebate to a customer in violation of law. 

[6] It is simply incredible that a witness profess 
familiarity with the law and a willingness to comply on the one 
hand, and claim ignorance of the law's requirements on the other 
hand. Either Mr. Robinson is in fact unfamiliar with the 
regulatory requirements or he is familiar with the requirements 
but chooses not to comply with them. Neither posture should be 
successful in a regulated environment. Evidence of record (see 
above) demonstrates that the applicant was familiar with at least 
some of the requirements it chose to disregard. 

Finally, the protestants argue that Sure-way misleads 
its customers with claims of taking title to the waste. Though 
the Commission is not convinced that the generators of these 
wastes have a "cradle-to-grave" liability imposed by federal law, 
we are also not convinced that the applicant's representations 
about "taking title" to the waste are not in violation of RCW 
36.58.060. 2 The applicant could not offer any analysis or 
explanation why RCW 36.58.060 does not apply to its operations or 
how it is able to take title to the waste when the statute 
clearly states that title remains with the waste generator. 

[7] The applicant's testimony and the actions of the 
company .are inconsistent. The Commission in this case has given 
due consideration to the conclusions of the administrative law 
judge regarding the credibility of Mr. Robinson, but is unable to 
affirm those conclusions in light of the SUbstantial objective 

2 RCW 36.58.060 provides that ••• "the original owner 
retains ownership of the solid wastes until they arrive at the 
disposal site .•• " 
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~evidence showing an unwillingness or inability of the applicant 
to comply with regulatory requirements. 

Overall, the applicant's behavior shows a pattern of 
disregard for voluntary compliance with law. The applicant 
chooses to remain uninformed about regulatory requirements, 
preferring to wait until enforcement action is taken to begin 
compliance. The applicant's past conduct shows it to be 
unwilling or unable to comply with Commission rules and laws. As 
such, the applicant is not fit to receive authority to operate as 
a solid waste collection company. See, Order M. V. G. No. 1402, 
In re R. S. T. Disposal Company and Seattle Disposal Company, 
App. Nos. GA-845 and GA-851 (July, 1989). 

ABILITY TO SERVE 

[8] The applicant's ability to provide the proposed 
service is also an issue in evaluating an application. 
Generally, a showing of adequate equipment and personnel is 
sufficient to show that an applicant is able to provide the 
service; the applicant has made that showing here. However, the 
Commission notes that the applicant has been unable to show that 
it has a disposal site available on a consistent, reliable basis. 
The applicant has transported the waste to Ferndale, Washington, 
but the incinerator there has not always been able to accept the 
waste. The. applicant has used incineration facilities in 
California; in Marion County, Oregon; and in Klamath Falls, 
oregon. At the close of the record, the applicant had a 
commitment on the availability of its most recent site which 
could be cancelled on 90 days' notice. 

Although disposal sites are not always an issue in an 
application for authority, the Commission believes that this 
element is properly considered in a case such as this one, where 
proper disposal of the waste and its unsuitability for disposal 
in a landfill are some of the primary factors behind the need for 
the service. The Commission must conclude that the applicant has 
not established its ability to provide the proposed service. 

PUBLIC NEED FOR THE PROPOSED SERVICE 

The evidence of public need is overwhelming. All 
parties agree that there is a public need for the proposed 
service. In addition, the Commission has recently adopted rules 
on the transportation of medical waste. See, WAC 480-70-500 et 
seq. These rules require any hauler handling biohazardous, 
infectious, or medical waste to follow certain procedures and to 
comply with training requirements, packaging and handling 
requirements, record-keeping, insurance and other requirements. 

The Commission adopts the finding of the initial order 
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regarding public need for the proposed service. Those findings 
are set forth in Appendix B and incorporated herein by reference. 
The Commission notes that the finding regarding the testimony of 
Susan Peton has been modified to more accurately reflect the 
record. 

ABILITY OF THE PROTESTANTS TO SERVE 

The initial order would hold that the protestants are 
existing certificate holders authorized to provide medical waste 
collection and disposal service as part of their general garbage 
and refuse authority. The order would further hold that none of 
the protestants will serve to the satisfaction of the Commission 
in the transportation of medical waste. 

Protestants Washington Waste Management Association, et 
al., argue that all its member haulers stand ready to provide the 
service and that none has ever refused service. The association 
argues that unless customers have requested service for medical 
waste from their existing garbage collection companies and been 
refused that service, the Commission cannot conclude that the 
existing companies will not provide satisfactory service. The 
protestants argue that they stand ready, willing, and able to 
adapt to technological or regulatory changes regarding medical 
waste and would purchase additional equipment if necessary to 
meet customers' needs. 

The Commission has previously held that neighborhood 
garbage collection service is contemplated by statute (RCW 
81.77.040) to be a monopoly. Overlapping authorities are not 
favored in this context and the Commission has required a showing 
of service failures by the existing carrier before granting 
overlapping authority. Order M. V. G. No. 1335, In reSuperior 
Refuse Removal Corporation, App. No. GA-849 (June, 1988). 

This case is somewhat different from the typical 
garbage and refuse collection case in that the applicant seeks 
statewide authority fora specific category of garbage and 
refuse. The services offered are specialized, the material 
requires special handling and special treatment before disposal. 
At the time of application and hearing there were few specific 
rules and regulations in place about collection, treatment, and 
disposal of medical waste. The protestants argue that because 
they did not violate any rules, they must be found to be serving 
to the satisfaction of the Commission. The protestants also 
point out that most of the supporting shippers did not even ask 
their regular garbage companies to provide the service before 
accepting service from Sure-Way. 

The service provided by the protestants prior to and at 
the time of filing of Sure-Way's application is the proper basis 
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on which to judge whether existing companies will serve to the 
satisfaction of the Commission. Order M. V. G. No. 795, In re 
Ditomasso, App. No. GA-508 (NOV., 1975). The service offered by 
the applicant is specialized and different from ordinary 
residential garbage collection. The test is not necessarily 
whether the protestants have refused service to specific 
customers. Rather, the Commission should ask what service would 
have been available to the customers if they had asked their 
regular haulers. Another way of looking at the question is to 
ask whether the protestants were holding themselves out to 
provide the service and whether the type of service provided 
reasonably serves the market. Order M. V. C. No. 1809, In re 
Shuttle Express, App. No. 0-2566 (April, 1989). 
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[9] The existing certificate holders who protested 
this application were clearly not holding out to provide 
specialized service. They did not have equipment, personnel, or 
a disposal plan which would have enabled them to offer or provide 
the service. They did not advertise the availability of any 
specialized collection or disposal service for medical waste. 
There is simply no way a customer could have or would have known 
to inquire of its existing hauler for this service. Nor is there 
any indication whatsoever that the service required by these 
customers would have been available from the protestants. Under 
these circumstances, the protestants' arguments that they never 
refused service do not persuade the Commission that they will 
provide satisfactory service. The protestant's services did not 
reasonably serve the market for medical waste collection and 
disposal. 

COMPARATIVE ANALYSIS 

The application in this case is denied on the basis of 
lack of regulatory fitness and the applicant's inability to 
assure a consistent disposal site. The issues of a comparative 
anaLysis of competing applications or an exclusive grant of 
authority only arise if there are two or more otherwise qualified 
appl:icants seeking the same authority. Because that is not the 
situation here, there is no need for a comparative evaluation of 
Sure-Way and any other applicant. The initial order briefly 
compares the applicant with AEMC and AEMC objects to that 
discussion. However, the initial order recognized that a 
comparative analysis would be unnecessary until the applications 
were reviewed by the Commission and specifically stated that it 
would not make that kind of comparative analysis. The initial 
order correctly stated that it "does not evaluate the relative 
qualifications of the various applicants to provide the services 
for which authority is requested •.•• " 

As discussed above, the Commission believes that in the 
context of neighborhood solid waste collection, the statute 
contemplates an exclusive grant of authority as the best and most 
efficient way of serving all customers in a given territory. In 
this general context, it is assumed that all or most people and 
businesses in a given territory are also customers needing 
garbage service. Under these circumstances, an exclusive grant 
of authority in a given territory promotes service, efficiency, 
consistency and is generally in the public interest. 

[10] The collection of medical waste is quite a 
different situation. customers are only a small percentage of 
the total business in any given territory. The applicants for 
medical waste authority wish to serve the entire state or large 
portions of the state. The entire operation more closely 
resembles that of a motor freight common carrier with statewide 
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authority than that of a typical garbage company. The Commission 
is at this point unconvinced that any singie carrier presently 
authorized to serve in the state of Washington could provide a 
level of service, on its own, which would satisfy the Commission 
and meet the needs of the waste generators. Therefore, while 
sound policy and economic reasons exist in favor of exclusive 
authority for typical residential or commercial collection in a 
specific territory, those reasons are less compelling in this 
new, specialized area. The commission is not ready to say that a 
grant of one application for statewide authority would preclude a 
grant of others, and will consider this element in future 
proceedings. 

FINDINGS OF FACT 

1. The applicant filed an application on December 7, 
1987, requesting authority to provide the following service: 

Refuse Collection Service consisting of infectious, 
contaminated and pathological waste, biomedical waste, 
and other related infectious medical waste from 
hospitals, medical clinics or laboratories, nursing 
homes, medical or dental offices or clinics, health 
care centers, blood banks, pharmaceutical 
establishments, veterinary offices or clinics, funeral 
parlors, crematories, psychiatric care centers or 
offices, biological products industries and other 
biomedical institutions to incineration plants or other 
licensed disposal sites in the State of Washington, 
pursuant to contracts entered into or to be entered 
into with shippers served or to be served by this 
carrier. 

2. In June, 1988, the application was amended to 
request common rather than contract carrier authority. The 
amended application was republished in the Commission docket on 
June 20, 1988. 

3. The application, and the published notice of 
authority requested, failed to designate infections waste as 
"garbage". That error may have affected the.rights of persons 
not parties to these proceedings. The application requests 
"refuse" and "garbage" cannot be added to the request for 
authority without republishing the application. 

4. Stan Robinson, general manager of Sure-Way 
Incineration, testified in support of the application. Based on 
his testimony, the applicant is willing to provide the services 
for which it requests authority. It maintains suitable equipment 
and appropriately trained personnel to provide those services. 
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The applicant does not have a disposal site available to it on a 
reliable, stable, long-term basis. The applicant incurred 
violations of laws and regulations affecting the common carrier 
operations, including violations of tariff provisions. The 
testimony of Mr. Robinson concerning his willingness and ability 
to comply with regulatory requirements was not consistent with 
the balance of evidence presented. The applicant's assurances of 
its willingness and ability to operate in accordance with the 
laws, rules and regulations governing garbage and refuse 
collection companies in the state of Washington are not credible 
in light of the violations of law and the disregard of regulatory 
requirements shown on the record. 

5. The applicant has performed infectious waste 
collection and disposal services since February, 1987. It was 
granted temporary authority pursuant to an application filed on 
December 7, 1987. Its temporary authority is identical with the 
authority requested in the application in this proceeding. 

6. The applicant provides infectious waste packaging 
materials to its customers, which are health care facilities and 
other infectious waste generators in the state of Washington. 
Infectious waste generally includes biological and pathological 
substances and materials which come in contact with the human 
bodily fluids. These materials are packaged by the shipper, 
collected by Sure-way in boxes, stored in sure-Way's warehouse 
for aggregation into shipment quantities, and shipped in trucks 
to the selected disposal site. 

7. The applicant has actively held itself out to 
provide the service for which it has authority. It has promptly 
and efficiently provided the services that it has offered to its 
clients. 

8. In order for health care providers and other 
infectious waste generators to comply with the public and local 
government regulatory requirements, they must either treat the 
infectious waste themselves or have access to a service 
substantially similar to that of Sure-way. Sure-Way's customers 
find its service satisfactory. 

9. The type of service provided by sure-Way is 
reasonably necessary to meet public health needs related to the 
disposal of infectious waste in such a way as to protect members 
of the public from infection. 

10. Protests were filed on behalf of a group of 
protestants known collectively as the Bayside Companies. These 
companies are wholly-owned subsidiaries of Waste Management in 
North America. Bayside Waste Hauling & Transfer, Inc., under its 
certificate No. G-140, serves the city of Seattle, White Center 
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and Sky Way areas, Kittitas County, part of Grant County from 
George to the Mattawa, Benton County (except for the city of 
Richland and the Richland area), and the city of Kennewick. 
Washington Disposal Company, under Certificate No. G-67, serves a 
small area of unincorporated King County northeast of Renton. 
Northwest Garbage Company under its Certificate No. G-43 serves 
Bothell and all of Snohomish County except for the city of 
Everett and a small area near Monroe. Northwest also serves the 
northwest corner of King County north of Seattle. Sno-King 
Garbage Company, under Certificate No. G-126, serves Redmond, 
Northeast King County and a small part of Snohomish County near 
Monroe. Metropolitan Service corporation, Certificate No. G-39, 
serves a Spokane County area north of Spokane and serves under 
contract with the City of Spokane in certain areas which have 
recently been annexed to the city. Rainier Disposal company, 
under its certificate No. G-63 serves Renton, Southeast King 
County, and an area east and west of Issaquah extending down to 
Black Diamond and Enumclaw area. Rainier Disposal also serves 
the city of Renton. Dependable Disposal, under its certificate 
No. G-80, and Hi-valley Disposal, under its certificate No. G-
117, serve an area from Wenatchee west and south and also most of 
Douglas County. Benco Disposal, Inc., under its Certificate No. 
G-81 serves a small portion of Benton County. The Bayside 
Companies have demonstrated that they have sufficient resources 
and technical expertise to handle infectious waste should they 
ever hold themselves out and equip themselves to do so. 
Currently they do not hold themselves out to dispose of 
infectious waste and are awaiting the availability of an 
incinerator or similar appropriate facility before they will do 
so. 

11. Yakima Valley Disposal under its Certificate No. 
G-89, provides garbage and refuse disposal service in Yakima 
County with commercial garbage and refuse service in the City of 
Yakima. Although its management is aware of disposal 
requirements for infectious waste which protect the public 
health, the company has not actively solicit the disposal of 
infectious waste. The current disposal method for that waste 
would be landfill disposal without treatment. 

12. Evidence was presented on behalf of protestant 
Rubatino Refuse Disposal by its proprietor Ed Rubatino. Rubatino 
Refuse Removal provides garbage and refuse collection service in 
the city of Everett and specified adjacent areas, all in 
Snohomish County, under its certificate of Public convenience and 
Necessity No. G-58. Mr. Rubatino's testimony establishes that he 
is willing to comply with regulations governing transport and 
storage of infectious waste. Rubatino Refuse does not currently 
or actively solicit infectious waste disposal business. Mr. 
Rubatino believes that he has the authority to do so. 
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13. Brian Lawson, proprietor of Lawson Disposal, Inc., 
presented testimony in support of its protest. Lawson Disposal, 
Inc., provides garbage and refuse collection services in North 
Bend, Issaquah, and various portions of East King County 
specifically described by metes and bounds, generally east of 
Lake Sammamish under its certificate of Public Convenience and 
Necessity No. G-41. Lawson Disposal alleges that it is ready, 
willing and able to conform to any public regulations which are 
enacted to control the disposal of infectious waste. It does not 
actively hold itself out to dispose of that waste. It has no 
current plans for, and has not obtained, treatment capacity. 

14. Alexander H. Koch presented testimony on behalf of 
Resource Recovery Corporation. Resource Recovery Corporation 
provides refuse collection service, under Certificate No. G-176, 
which provides authority as follows: 

Refuse Collection Service, consisting of industrial 
waste, unsuitable for ordinary landfill disposal, 
excluding waste petroleum products, in the State of 
Washington, for garbage and/or refuse collection 
companies operating under certificates of public 
convenience and necessity issued by the Washington 
utilities and Transportation Commission. 

Refuse Collection and Disposal Service restricted to 
the hazardous or chemical waste not suitable for 
disposal at ordinary landfill sites in the State of 
Washington. 

Resource Recovery alleges that its authority includes infectious 
waste under the definition of hazardous waste in Chapter 173-301 
WAC. Resource Recovery alleges that it is ready, willing and 
able to carry and dispose of infectious waste, although it has no 
present plans to hold itself out to serve the infectious waste 
disposal market. Resource Recovery does not have current ability 
to treat or incinerate infectious waste, however it is currently 
negotiating with American Environmental Management to arrange for 
disposal in the AEMC California infectious waste incinerator. 

15. Washington waste Management Association offered 
the testimony of its president Mr. George CVitanich. Mr. 
CVitanich established that the Waste Management Association 
believes that authority to carry and dispose of infectious waste 
is contained in current garbage and refuse authorities possessed 
by its members. The association opposes the grant of the 
authority requested in this proceeding. 

16. Mr. Don Hawkins, proprietor of Murray's Disposal 
and American Disposal, providing service to areas in Pierce 
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county under Certificate No. G-87 and G-9 respectively, testified 
in support of the Waste Management Association protest. Murray's 
and American allege that they are prepared to comply with any 
future infectious waste regulations that may be enacted. They do 
not currently hold themselves out to carry this traffic but they 
believe it is within their existing authority and believe that 
incineration capacity may be found within their disposal areas. 

17. Mr. Donald Lindgren testified in support of the 
Waste Management Association protest. He is president of Brem
Aire Disposal, which serves all areas of Kitsap County except for 
Bainbridge Island under certificate No. G-68. He believes that 
infectious waste disposal authority is within his garbage and 
refuse collection authority. He currently serves hospitals 
although he does not knowingly handle infectious waste in 
contravention of any existing regulations. Brem-Aire is making 
preliminary preparations to carry infectious waste if needed, 
although it does not hold itself out to do so. 

18. Mr. John Katos, infectious waste coordinator for 
Harold LeMay Enterprises, Inc., appeared in support of the Waste 
Management Association protest. LeMay Enterprises serves areas 
of Pierce, Lewis, Mason and Grays Harbor Counties under its 
certificate of Public convenience and Necessity No. G-98. LeMay 
Enterprises has obtained van equipment and has trained one solid 
waste collector to collect segregated infectious waste. The 
company currently holds itself out to carry infectious waste, 
although it carries very little currently. It has available 
capacity to carry segregated infectious waste although it does 
not have separate incineration or treatment capacity. 

19. Dan Dietrich, owner of Consolidated Disposal 
Services, Inc., testified in support of the Waste Management 
Association protest. Under its Certificate No. G-190, 
Consolidated provides garbage and refuse collection and disposal 
service to 50 percent of Adams County and 80 percent of Grant 
County. Consolidated does not actively hold itself out to 
provide special disposal treatment for infectious waste. Mr. 
Dietrich alleged that the authority held by Consolidated includes 
the authority to dispose of infectious waste and alleged that 
Consolidated is ready, willing and able to provide any special 
handling which may in the future become necessary in the 
certificate area. 

20. Mr. Jerry L. Graham, general manager of Nick Raffo 
Garbage Company, certificate No. G-16, Federal Way Disposal 
Company, Certificate No. G-35, R. S. T. Disposal Company, Inc., 
under Certificate No. G-185, and R. S. T. Disposal, Inc., d/b/a 
Tri-Star Disposal, Certificate No. TG-64, testified in support of 
the Washington waste Management Association protest. These 
companies serve areas of south King County, Pierce County and the 
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City of Kent. The companies adopt the position that their 
current garbage authority includes the authority to transport and 
dispose of infectious waste. The companies have demonstrated no 
current ability to treat or transport infectious waste, although 
they allege that they will be ready, willing and able to do so if 
necessary. 

21. Ms. Charlene Ramsey testified in support of the 
protest of American Environmental Management Corporation. AEMC 
performs garbage and refuse collection services under temporary 
certificate No. TG-72 which provides authority as follows: 

Garbage and Refuse Collection Service consisting of 
biohazardous, infectious, contaminated or other related 
infectious medical waste, in specialized containers, 
for the permit and disposition of such products, from 
points in Washington to incineration sites owned or 
operated by American Environmental Management 
Corporation. 

AEMC began operations on April 26, 1988, in the state of 
Washington. AEMC provides services which are similar to Sure
Way's, except that it transports the infectious waste which it 
collects to its. own incinerator in California for disposal. AEMC 
has provided thorough and satisfactory service except that it has 
incurred violations of Commission regulations for aggregating 
pickup charges for boxes of waste from several pickups contrary 
to its tariff. American Environmental Management appears to be 
ready, willing and able to meet the current needs of the 
infectious waste collection market within the state of 
washington, but holds only temporary operating authority. 

22. The applicant has made an adequate presentation of 
financial projections for cost of service. The financial 
evidence presented establishes the cost of the service and that 
the services are financially feasible. The applicant has 
demonstrated that it is financially fit it and willing to serve. 
It has not demonstrated its regulatory fitness or its ability to 
serve. 

23. The public health and public convenience and 
necessity require that infectious waste be collected, treated and 
disposed of in a way which will comply with emerging and existing 
local regulations. Such collection should include segregation of 
infectious waste from the general solid waste stream. Treatment 
and disposal capacity should include heat sterilization or 
incineration ability, including ash disposal, or the ability to 
dispose of otherwise treated infectious waste in a suitable 
landfill. Such collection, treatment and disposal capacities are 
necessary components of service to the satisfaction of the 
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Commission in the collection and disposal of infectious waste. 
While current local regulations make infectious waste generators 
responsible for treatment, the evidence shows that in general 
they must rely on the disposal carrier for treatment as well as 
disposal. 

24. Except for AEMC, none of the protestants has shown 
that it has arranged for infectious waste treatment capacity. 
Except for AEMC, no protestant has established that it can 
provide economically feasible infectious waste disposal service 
within its service area. The protestants, except for AEMC, have 
failed to show that they can collect and dispose of infectious 
waste in a way which will protect the public health and comply 
with existing and emerging local regulations. 

25. On December 8, 1988, the City of Spokane filed its 
Notice of Protest with the Commission. No representative 
appeared at any hearing session in this proceeding to offer a 
presentation in support of the protest of, in the alternative, a 
petition for intervention. No action was taken concerning the 
protest, except that the City of Spokane was placed on the master 
service list. No further communication was received from the 
City of Spokane. The petition failed to allege good cause for 
failure to petition for intervention at the commencement of the 
hearing. 

CONCLUSIONS OF LAW 

1. The Washington utilities and Transportation 
Commission has jurisdiction over the persons and subject matter 
herein. 

2. The Notice of Protest and Petition for 
Intervention of the City of Spokane is denied. It was not 
received within the time prescribed by WAC 480-70-150 or WAC 480-
08-070. 

3. The applicant is willing and financially fit, but 
has not established its regulatory fitness or ability to provide 
service as required by WAC 480-70-160. 

4. The application is denied. 

5. The protestants will not serve to the satisfaction 
of the commission, considering the special requirements of the 
infectious waste disposal market. Need exists for the authority 
applied for by the applicant. 

QE~~E 

IT IS HEREBY ORDERED That Application No. GA-868 of 
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sure-way Incineration, Inc., denied. 

DATED at Olympia, washington, and effective this ~~ 
day of November, 1990. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

SHARON L. NELSON, Chairman 

~~---
RICHARD D. CASAD, Commissioner 

"NOTICE TO PARTIES: 

This is a final order of the commission. In addition to judicial 
review, administrative relief may be available through a petition 
for reconsideration, filed within 10 days of the service of this 
order pursuant to RCW 34.05.470 and WAC 480-09-810, or a petition 
for rehearing pursuant to RCW 80.04.200 or RCW 81.04.200 and WAC 
480-09-820(1). 
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Appendix A 

Definitions of "garbage" and "refuse" are set forth in 
WAC 480-70-050 as follows: 

(5) "Garbage" includes but shall not be limited 
to offal or animal and vegetable wastes which may be 
mixed with refuse. Garbage includes scrap, waste 
materials, dead animals, discarded articles, garbage 
disposal, and swill. The term does not include sewage 
disposal or cesspool wastes which are hauled in special 
equipment as an incidental part of a septic tank or 
cesspool cleaning service. 

(6) "Refuse" includes all commercially worthless, 
useless, discarded, rejected or refused material, 
except offal and animal and vegetable waste materials; 
also it includes scrap, waste materials, rubbish, 
noncommercial lamp black, waste acid, sludge, broken 
building and fire bricks, discarded rubber tires, 
noncommercial sawdust, debris, trade waste, discarded 
-articles and industrial waste. The term does include 
earth or dirt mixed with refuse but not commercially 
salable earth which is used as fill, road ballast, 
aggregate, etc. NOTE: The incidental hauling of pure 
refuse as herein defined may be a part of a regular 
garbage collection and disposal service. 
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Appendix B 

PUBLIC NEED AND SENTIMENT IN THE COMMUNITY SERVED 

1. Vincent Fay, director of plant operations at 
Auburn General Hospital, testified in support of the application. 
Auburn General provides hospital care including chemotherapy and 
treatment for infectious diseases. Auburn General generates 
approximately 2,000 gallons of waste, which it classifies as 
infectious, each week. It used to treat the waste by autoclave, 
and place the waste in the solid waste stream, until its regular 
garbage company objected. Since early 1987, Auburn General has 
been using Sure-way services. Mr. Fay is satisfied with Sure
Way's service and supports the application for permanent 
authority. He finds it very important that Sure-Way accepts 
responsibility for material once it is picked up, but he 
recognizes that if there is a problem resulting from disposal 
Auburn General would be involved in some way. 

2. Steven L. Madsen testified in support of the 
application. Mr. Madsen is employed at Western State Hospital, 
where he is responsible for controlling and handling infectious 
material. At Western State, anything coming from a patient room 
is classified as infectious, but infectious waste basically 
consists of blood and body waste. Western State used to grind up 
its sharps, but the Center for Disease Control advised against 
such processing. As a result, Western State now disposes of its 
sharps through Sure-Way. In Mr. Madsen's view, Sure-Way has 
provided excellent service. Housekeeping and ward service staff 
have been trained by Sure-Way. Sure-Way picks up 1,100 to 1,500 
gallons on each of three pickups each week. To justify a change 
of service, any competitor would have to provide containers, 
training, and convenience of pickup at a reasonable cost. 
Incineration is a preferred means of disposal of infectious waste 
for Mr. Madsen. 

3. Fred Kuester is engineering supervisor at 
Northwest Hospital in Seattle. Northwest Hospital is a 194-bed 
hospital. It has operated its own incinerator for six years. It 
incinerates infectious waste generated in surgery, birthing 
suites and labs. Northwest uses Sure-Way to transport infectious 
waste to its incinerator from independent doctor's clinics 
throughout Seattle for incineration. Items transported include 
chemotherapy and infectious sharps. Mr. Kuester regards Sure
Way's services as essential. He would continue to use Sure-way 
if permanent authority is granted. Northwest has used Sure-Way 
since February 1988. Northwest cannot incinerate its sharps, so 
it tenders sharps to Sure-Way for a transport to outside 
incineration. 
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4. Calvin MacLean is plant operations manager for the 
Fifth Avenue Medical Center in Seattle. He testified in support 
of the application. Fifth Avenue Medical Center is an 
osteopathic hospital. Services provided include surgery, 
ambulatory surgery, critical care, emergency room services and 
podiatry. Mr. MacLean supervises infectious waste handling. The 
Fifth Avenue Medical Center generates 800 gallons of waste each 
month. Mr. MacLean considers sure-Way a specialist in transport 
of infectious waste, and would like to have the services 
continued. He did not indicate whether Fifth Avenue Medical 
Center has any type of facility for infectious waste treatment. 

5. Susan Gosnell, director of environmental serVices 
for Children's Hospital and Medical Center in Seattle, oversees 
management of solid waste, including infectious waste. 
Children's Hospital generates 14,000 gallons of infectious waste 
each month. Sure-Way picks up this waste twice each week. The 
infectious waste includes surgical and lab waste. Children's 
Hospital has a very small incinerator and a very small autoclave 
in which some waste is treated. However, these items of 
equipment are too small to handle the total infectious waste 
load. Ms. Gosnell supports continuation of service by Sure-Way 
because it is an important service that has been handled well. 
Children's Hospital sharps are disposed of through Seattle 
Disposal, which is its regular solid waste carrier. Under 
current King County regulations, sharps in containers may be 
placed in the Cedar Hills Landfill. Ms. Gosnell prefers 
incineration as a method of disposal for infectious waste. 

6. Frank Strycharski, chief engineer of Whidbey 
General Hospital, testified in support of the application. 
Whidbey General is a 51-bed hospital which generates infectious 
waste including laboratory, radiology care, acute care, intensive 
care and surgical waste. Its regular solid waste carrier, Island 
Disposal, has refused to accept surgical waste. Whidbey 
currently incinerates anything it defines as infectious waste. 
Sure-way is a backup infectious waste transporter in case of 
incinerator failure. Whidbey General supports the application. 

7. Carmen Manipis is a contract specialist and 
negotiator for Intermountain Health Care, a purchasing group 
which represents 155 affiliated health-care facilities in the 
Washington and oregon area. Ms. Manipis is employed by Virginia 
Mason, which is an investor with a proprietary interest in 
Intermountain Health Care. Ms. Manipis surveyed the need for 
infectious waste disposal among IHC members. She received 60 
responses out of 125 Washington members polled. sure-Way 
received the largest number of positive responses. The choices 
were American Environmental Management and Sure-Way. Sure-Way 
has contracted with IHC to provide infectious waste disposal 
services for IHC members. In return, Sure-Way has agreed to pay 
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IHC two percent of its revenues from IHC business. 

8. James C. Carl, assistant manager for environmental 
services with Group Health of PUget Sound, testified in support 
of the application. Mr. Carl's duties include disposal of 
infectious waste for two major hospitals and fifteen to eighteen 
clinics and other facilities around PUget Sound and in the 
Spokane area. Facilities are located in King, Pierce, Snohomish, 
Kitsap, and Spokane Counties. 

The Group Health Seattle hospital has 350 beds. The 
Redmond facility has 300 to 325. Between its Seattle, Redmond 
and Renton operations, Group Health generates about 3,050 gallons 
of infectious waste each week. until about 6 months before the 
hearing, Group Health incinerated this waste in its own 
incinerator. That incinerator was shut down because regulatory 
agencies indicated that it would no longer meet environmental 
standards. Infectious waste includes sharps, chemotherapy waste, 
liquid drainage from patients, renal dialysis, and other general 
infectious waste and AIDS waste. Group Health supports the Sure
way application because it is an efficient, desirable, and timely 
package service. The evidence does not show that Group Health 
haS' anY,.,autoclave capacity. Sharps are disposed of through 
Rabanco, which transports them to a King County landfill. 

9. Gerard Fischer is the administrator of the 
Columbia Basin Hospital in Ephrata. Columbia Basin Hospital has 
17 hospital and 29 nursing care beds. Columbia Basin Hospital 
generates about 160 gallons of infectious waste each month. Mr. 
Fischer supports the Sure-way application. If Sure-Way service 
is terminated the only alternative for Columbia Basin Hospital 
would be to join with other area hospitals in funding an 
incinerator. He has noticed some reluctance to receive 
infectious waste at the local landfill. 

10. Edmond J. Held testified on behalf of Mercer 
Island Care Center in support of the application. Mercer Island 
is a 106-bed nursing home. Infectious waste generated by the 
facility varies from none in a month up to 40 gallons a week, 
depending on patient needs. The facility is diligent about 
classification of infectious waste. In the past, it double red
bagged the waste and threw it in the dumpster for lack of a 
better disposal method. It is satisfied with Sure-way's prompt 
and efficient service, and is anxious to continue to meet public 
regulatory requirements as well as joint commission accreditation 
requirements. It has no current alternative other than Sure-Way 
for disposal of infectious waste. Both AEMC and Sure-Way were 
asked to provide service proposals. Sure-Way was found more 
convenient. 

11. Bonnie Batt is special projects coordinator for 
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Forest Glen Nursing Center. Forest Glen is located in south 
Seattle, Washington. During the past year, Forest Glen has 
housed up to 165 skilled nursing care patients. The facility 
practices "moist body secretions precautions", which requires 
deposit in separate receptacles of materials that have contacted 
moist body secretions. Forest Glen has used sure-Way since March 
1988 and is satisfied with the service. It generates 60 gallons 
of infectious waste each week. Forest Glen management is 
currently not aware of any alternative to Sure-Way service if 
infectious waste is to be segregated from the regular solid waste 
stream. It will continue to use Sure-Way if the application is 
granted. Ms. Batt considers incineration to be a proper method 
of disposal. 

12. Daniel M. Chapman, Jr., is the assistant 
administrator of the Masonic Home in Des Moines, Washington. The 
Masonic Home is .a retirement and nursing facility with a capacity 
of 192 residents. The Masonic Home defines infectious waste as 
any waste which contains pathogens or other biological materials 
that create a significant risk of disease to persons to whom the 
substances are exposed. This waste includes catheters, nasal
gastric tubes, blood products, disposable undergarments and 
disposable sharps. Mr. Chapman considers the Sure-Way service 
necessary to the Masonic Home. The only alternative for 
infectious waste disposal has been the normal solid waste stream. 
He believes that it is important that a vendor like Sure-Way be 
able to assure the Masonic Home that the home will be absolved 
from liability resulting from infectious waste. The facility is 
served by Sea-Tac Disposal, which is one of the Rabanco 
companies. 

13. Jane Whittaker is the administrator of the Edmonds 
Care Center in Edmonds, Washington. The center contains 93 
skilled nursing beds and 5 out-patient renal dialysis beds. 
Ninety-five percent of the waste from the center is dialysis 
waste. The center generates about 150 gallons of infectious 
waste each week. Ms. Whittaker supports the application. She 
finds Sure-Way service preferable to forms of self-disposal 
partly because of the packaging of the waste in boxes instead of 
unprotected bags. The only alternative disposal method to the 
normal waste stream for the center has been an arrangement for 
incineration with the Stevens Memorial Hospital in Snohomish 
County. Ms. Whittaker has changed to Sure-Way because of new 
Snohomish County infectious waste regulations. Under these 
regulations, the generator is responsible for treatment by 
incineration or other approved means before infectious waste is 
placed in the general solid waste stream. 

14. Gayle Monk is assistant director of nursing for 
Benson Heights Rehabilitation Center in Kent, Washington. The 
center is an adult residential treatment facility for psychiatric 
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patients who have medical problems requiring support services 
independent of psychiatric treatment. Benson Heights generates 
less than 800 gallons of infectious waste each month. All moist 
body secretions, and materials which the secretions contact, are 
considered infectious waste. The only alternative to Sure-Way's 
services previously known to Ms. Monk would be disposal directly 
into the ordinary solid waste stream. 

In addition to ordinary environmental dangers, Ms. Monk 
has noted that in the past persons have rummaged through waste in 
the dumpster. She considers this a very serious threat to health 
if infectious waste is not segregated from the regular soli~ 
waste stream. The center has a 91 bed capacity. She supports 
the secure segregation and handling of infectious waste and 
supports the sure-Way application. Her uncontradicted testimony 
establishes that in excess of 300 health care workers each year 
die from exposure to hepatitis B in the course of their work in 
the united States. Benson Heights has had one AIDS patient, but 
Ms. Monk is unable to predict the possible incidence of such 
patients in the future. Incineration is the facility's preferred 
method of disposal for any waste that is not biodegradable and 
disposable through the sewer system. 

15. Susan Peton is the administrator of the First Hill 
Care Center in Seattle. It is a 187 bed long term skilled 
nursing care facility with an average patient census of 160 to 
170. The center segregates as infectious waste any materials 
which have contact with body fluids inside or outside of the 
body. The center, which is located in downtown Seattle, has 
dumpster rummaging problems similar to the Benson Heights Center. 
Narcotics addicts are a major waste foraging group. The center 
generates 30 gallons of waste each week. Ms. Peton originally 
sought service from American Environmental Management, although 
she felt that the size of the containers provided by American 
Environmental was not convenient. AEMC provided service until 
early 1988. The reasons why AEMC stopped providing service are 
not clear from the record. Ms. Peton characterized the 
discontinuance of service as a "mutual thing" and it appears to 
have resulted, at least in part, from a change in personnel and 
some missed communications between the center and AEMC. She 
prefers Sure-way's service and supports the application. Sure
Way or American Environmental service are the only choices for 
the center if segregation of infectious waste from the regular 
solid waste stream is to continue. Wastes are generated from 
tube feeding patients, intravenous materials, and wound 
dressings. Incineration is the preferred method of disposing of 
infectious waste. 

16. Catherine Allen appeared on behalf of Wesley 
Homes, Des Moines, Washington. Wesley Homes is a retirement 
facility which offers several levels of living, including skilled 
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nursing care. Ms. Allen supervises a unit with over 90 skilled 
nursing care beds. Infectious waste at the facility includes 
wound dressings, catheters, other tubing or sharps. The units 
that she supervises generate about 20 gallons of infectious waste 
each week. Before the services of Sure-way were utilized, the 
waste was placed in the regular solid waste stream. sure-Way has 
been utilized because Wesley Homes felt that segregation of 
infectious waste and secure disposal would become a government 
regulatory requirement in time. 

Sure-Way or a similar service is the only current 
alternative to disposal in the general waste stream that Wesley 
Homes has for infectious waste disposal. Ms. Allen finds the 
service appropriate and satisfactory. Sure-Way provides proper 
storage containers which are sturdy and leak proof. It provides 
needed pickup service, access to the company representative and 
quick response, and competitive prices. 

17. Doris Barret is the administrator of the Burien 
Nursing center, Burien, Washington. The center is a 140 bed 
skilled nursing facility. Any material contaminated with body 
fluids or secretions, together with sharps, is considered 
infectious waste. Sure-Way has served the facility for about one 
year. The only alternative disposal for infectious waste has 
been disposal in the normal solid waste stream except for sharps. 
The facility currently generates one 10-gallon container each 
month. To Ms. Barret's knowledge, the center has not treated 
aids or hepatitis patients. 

18. Gregory K. Jarvis is the administrator of the Care 
Plus Medical Center in Federal Way, Washington. The center is a 
primary acute care outpatient facility where the ambulatory ill 
are treated. The center has used Sure-Way's services for about a 
year because of the understanding of management that infectious 
waste must be treated by incineration. Weekly pickup is 
utilized. Mr. Jarvis finds the sure-Way service desirable 
because of the price, convenience and service. If all factors 
were similar with another vendor except price, he would consider 
competitors. Competitors in his view would have to accept 
liability for the waste and assure that the waste was being 
incinerated. Infectious waste generated includes bodily 
substances, materials that have come in contact with those 
substances and sharps. 

19. George Stuts is the manager of the Seahurst 
Medical Center in King County, Washington. The center is an 
outpatient clinic, where eight physicians practice. X-ray and 
lab services are offered. Thirty-two to thirty-four persons are 
employed there. Materials which come in contact with body 
fluids, and minor surgical procedures that are performed at the 
center generate 160 to 170 gallons of infectious waste each week. 
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sure-Way's services are utilized because the center wants to meet 
health department requirements and also wants to protect 
employees from health dangers. There is no evidence that the 
center has any alternative to sure-Way's services but disposal of 
untreated infectious waste in the ordinary solid waste stream. 

20. Richard Molitor, currently an employee of 
Kimberly-Ross Infusion Services, was recently pharmacy supervisor 
for Home Nutritional Support of Redmond, Washington. At Home 
Nutritional support, he prepared intravenous solutions, including 
mutigens and carcinogens, for home use by patients. The company 
collected sharps and body fluid contact items from the customers 
for disposition. The customers had been placing those items in 
th.e normal solid waste stream. The company felt amoral 
obligation to improve disposal. Mr. Molitor contacted twelve 
hospitals to find out how they disposed of infectious waste. He 
learned that six burned in incinerators and six placed the waste 
in the trash. The waste he handled included waste from hepatitis 
and AIDS patients. He supports Sure-Way. It provides 
appropriate packaging materials and picks up each month. He 
favors segregation of infectious waste and secure disposal to 
avoid health hazards. 

21. George Brown is the director of the Meridian 
Valley Clinical Laboratory in Kent, Washington. The laboratory 
performs clinical tests including allergy testing and hormone and 
specialized chemistry testing. A 14-person technical staff is 
employed. Bodily secretions are the subject of tests. Specimens 
must be disposed of. The lab disposes of 60 gallons of 
infectious waste each week. Mr. Brown supports the application 
and will continue to use Sure-Way. He specified no alternative 
but Sure-Way for disposal of infectious waste. 

22. David Orme is the night manager of the Smith-Cline 
Bioscience Laboratory in Seattle, Washington. He supervises 
hematology, body chemistry and urinalysis testing. The 
laboratory treats as infectious waste any materials which come in 
contact with body fluids, products or tissues. The policy is 
that all such materials are to be incinerated. Before they 
utilized Sure-Way for twice weekly pickups, infectious waste went 
into the normal solid waste stream. Transients used to rummage 
through the laboratory garbage with significant exposure to 
infectious waste. Bayside Disposal, which is the company's usual 
garbage company, provided a padlocked dumpster, but padlocking 
was discontinued because of inconvenience to employees. 

23. George Ross Cane is the grounds and maintenance 
engineer for Western Clinic. Western Clinic operates three acute 
primary care outpatient facilities in Pierce County. These 
facilities are located in Gig Harbor, downtown Tacoma, and the 
Tacoma tideflats industrial area. with the increase of public 
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concern for the transmission of the AIDS virus, western Clinic 
surveyed Pierce County hospitals to find that these hospitals 
incinerated infectious waste. In order to dispose of infectious 
waste safely and with minimum liability, western Clinic began 
disposing of that waste first with Brown and Ferris Industries 
and then with Sure-Way. The clinics generate 80 gallons of 
infectious waste each week. They dispose of any pathological or 
chemotherapy wastes through the Tacoma General Hospital. western 
Clinic supports the Sure-Way application. 

24. Barbara Ashley appeared on behalf of the Everett 
Hematology-Oncology Associates. She is the business manager for 
the three physician office located in Everett. Ninety-five to 
ninety-eight percent of the patients of the associates are cancer 
patients. Infectious waste generated by the practice includes 
sharps, chemotherapy drugs and blood. There are very few 
dressings. The practice generates ten gallons of infectious 
waste each week which has been picked up by Sure-Way since May 
1988. If Sure-Way were granted permanent authority, the practice 
would continue to use it because incineration is the preferred 
disposal method. They have been segregating infectious waste for 
four and a half years. Rubatino Refuse has collected the garbage 
previously, but the associates now want to be assured that the 
infectious waste is disposed of lawfully. They find that Sure
Way provides good and unobtrusive service. 

25. Richard Lapthorn is a medical lab technician 
employed in Moses Lake, Washington. He works at the community 
health center, which provides outpatient services. As a result 
of the 25 to 60 lab tests he performs each day, he generates 3 
1/2 to 5 gallons each week of medical wastes associated with body 
fluid and biological materials. Out of a concern for public 
health, he has in the past taken his infectious waste to Good 
Samaritan Hospital in Moses Lake for incineration. When that 
incinerator shut down, he began combining his wastes with that 
generated by Good Samaritan to be taken away by Sure-Way. He 
intends to comply with the Center for Disease Control and 
Infectious Waste Disposal Guidelines when he learns what they 
are. 

26. Joe May testified on behalf of the Federal Way 
Athletic Club. The club does strength and endurance tests and 
cholesterol screening. These services are available to the 1,700 
club members. The cholesterol screening consists of taking a 
sample of a drop of blood for testing. The facility generates 
approximately 1/2 gallon of what it feels is infectious bodily 
fluid contaminated waste each month. Because of concern for 
disposal, they will continue to use Sure-Way's services if 
permanent authority is granted. 
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ORDER M. V. G. NO. 1452 

HEARING NO. GA-874 

COMMISSION DECISION AND 
ORDER DENYING PETITIONS 
FOR ADMINISTRATIVE 
REVIEW; AFFIRMING INITIAL 
ORDER; GRANTING 
APPLICATION 

NATURE OF PROCEEDING: This is an application for a 
certificate of public convenience and necessity to operate motor 
vehicles in furnishing garbage and refuse collection service 
consisting of biohazardous, infectious, contaminated, and other 
related medical waste in the state of Washington. 

INITIAL ORDER: The Administrative Law Judge proposes 
that the Commission enter an order granting the application, as 
amended, for infectious waste authority. The applicant has 
demonstrated its fitness, willingness and ability to provide the 
proposed service; public convenience and necessity require such 
operation; and although the certificates of existing solid waste 
collection companies serving territories in the state are 
interpreted to include authority to collect infectious waste, it 
is determined that those companies will not provide such service 
to the satisfaction of the Commission. 

ADMINISTRATIVE REVIEW: Protestants petitioned for 
administrative review, arguing that the applicant is not 
financially fit, is unable to serve Eastern Washington and that 
the protestant carriers will provide service to the satisfaction 
of the Commission. Applicant replied that the initial order is 
correct and should be affirmed. The applicant emphasized that 
the existing certificate holders would not and had not provided 
service to the satisfaction of the Commission. 

COMMISSION: The Commission denies the petitions for 
administrative review, the initial order is correct in all 
respects and is affirmed. The application is granted. 

[1]* An applicant may present evidence of its own 
financial picture and that of its parent corporation in order to 

* Headnotes are provided as a service to the readers and 
do not constitute an official statement of the Commission. That 
statement is made in the order itself. 
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establish its financial fitness, so long as there is a commitment 
from the parent to support the applicant if necessary. 

[2] Where an applicant has taken prompt steps to 
remedy incorrect applications of its tariff and demonstrated a 
willingness to make regulatory compliance a high priority, the 
applicant is not precluded from establishing its fitness. 

[3] A comparative analysis of competing applications 
for a grant of authority is only necessary if there are two or 
more otherwise qualified applicants seeking the same authority. 

[4] If the service proposed by the applicant is 
necessary and is not available from any of the protestants 
because they lack the equipment, personnel, and disposal site, 
the protestants are not serving to the satisfaction of the 
Commission. 

APPEARANCES: The applicant was represented by David W. 
wiley, attorney, Bellevue. The Commission Staff was represented 
by Robert C. Hargreaves, assistant attorney general, Olympia. 
Protestants and intervenors were represented as follows: Sure
Way Incineration, Inc. by Boyd Hartman and George Kargianis, 
attorneys, Bellevue and Seattle; Resource Recovery Corp., 
Gasoline Tank Service Co., Inc. and United Drain oil service, 
Inc. by Polly A. Lord and Bruce A. Wolf, attorneys, Seattle; 
Washington Waste Management Association, Rubatino Refuse Removal, 
Inc., and Lawson Disposal, Inc. by James K. Sells and Gordon 
Walgren, attorneys, Bremerton; Northwest Unitech, Inc. by Dorina 
Borracchini, Kenmore; Bayside Waste Hauling & Transfer, Inc., et 
gl., by Jack R. Davis, attorney, Seattle; Rabanco Companies by 
Brian E. Lawler and George Kargianis, attorneys, Seattle; and 
Harold LeMay Enterprises, Inc. by Tom Farrow, attorney, Tacoma, 
Washington. 

MEMORANDUM 

This is an application for a certificate of public 
convenience and necessity to operate motor vehicles in furnishing 
garbage and refuse collection service consisting of biohazardous, 
infectious, contaminated, and other related medical wastes in 
specialized containers from points in the state of Washington to 
incineration sites owned and/or operated by the applicant, 
American Environment~l Management Corporation (AEMC). 

On March 27, 1990, Administrative Law Judge Elmer E. 
Canfield entered an initial order proposing that the Commission 
grant the application, as amended, for infectious waste 
authority. The order concludes that the applicant has 
demonstrated its fitness, willingness and ability to provide the 
proposed service and that public convenience and necessity 
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require such operation. The order further holds that although 
the certificates of existing solid waste collection companies 
serving territories in the state include authority to collect 
infectious waste, those companies will not provide that service 
to the satisfaction of the Commission. 

Protestants Washington waste Management Association and 
Sure-Way petitioned for administrative review, arguing that the 
applicant is not financially fit, is unable to serve Eastern 
Washington and that the protestant carriers will provide service 
to the satisfaction of the Commission. Applicant replied that 
the initial order is correct and should be affirmed. The 
applicant emphasized that the existing certificate holders would 
not and had not provided service to the satisfaction of the 
Commission. 

Protestant Harold LeMay Enterprises, Inc., also 
petitioned for administrative review, with a petition filed on 
May 11, 1990. AEMC mov~d to strike the petition on the basis 
that it was untimely filed. Petitions were due on or before 

·April 23, 1990. There is no evidence that this protestant either 
sought or was granted an extension of time in which to file. 
Lateness is not a mere technical defect which can be cured. Order 
M. V. No. 139291, In re Larry Trapp Trucking. Inc., App. No. E-
19700 (March, 1989). The Commission will not consider LeMay's 
untimely filed petition and grants AEMC's motion to strike. 

BACKGROUND 

The applicant currently operates a permitted 
biohazardous incinerator in Rancho Cordova, California to which 
it transports the infectious waste collected in the state of 
Washington. For convenience, the terms "infectious" and 
"biohazardous" will be used interchangeably in this order. 

The applicant suggested the following definition for 
infectious waste, drawn from an Environmental Protection Agency 
guide: 

••• [I]nfectious waste is defined as waste capable of 
producing an infectious disease. This definition 
requires a consideration of certain factors necessary 
for induction of disease. These factors include: a) 
presence of a pathogen of sufficient virulence; b) 
dose; c) portal of entry; d) resistance of host. 

Therefore, for a waste to be infectious it must contain 
pathogens with sufficient virulence and quantity so 
that exposure to the waste by a susceptible host could 
result in an infectious disease. The six categories 
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listed below are recommended EPA infectious waste 
categories: 

* isolation wastes 
* cultures and stocks of infectious agents and 

associated biologicals 
* human blood and blood products 
* pathological wastes 
* contaminated sharps 
* contaminated animal carcasses, body parts, and 

bedding 

Page 4 

The EPA document goes on to state that here may be 
other materials which pose a health hazard because of potential 
infectiousness. These include, but are not limited to, 
contaminated equipment, wastes from surgery and autopsy, 
miscellaneous laboratory wastes, and dialysis unit wastes. It is 
recommended that individual facilities evaluate these wastes to 
determine which should be managed as infectious waste. 

King, Pierce and Snohomish Counties have adopted 
infectious waste regulations. In addition, the Commission 
recently adopted rules governing the collection and 
transportation of medical waste. WAC 480-70-500 et seg., adopted 
June 20, 1990. The applicant has applied for permits as required 
by all such regulations and has demonstrated its compliance with 
all applicable solid waste management plans, as required by law. 

The evidence demonstrated that a potential threat to 
the public health and safety is posed by infectious wastes and 
that there is a need for specialized garbage and refuse 
collection service of infectious waste in the state of 
Washington. The public convenience and necessity require such 
operation. The potential for spread of disease, such as AIDS and 
hepatitis is of obvious concern to the generators, to the people 
who transport such wastes, to personnel at the disposal facility 
and to the public at large. The landfilling of untreated 
infectious waste has been taking place in this state and this 
practice should not be allowed to continue. Infectious waste 
should be segregated from mainstream garbage, separately handled 
by qualified personnel and transported in specialized containers 
and properly disposed of. Incineration was shown to be the most 
effective method of disposal of infectious waste, although 
autoclave sterilization can also be effective if done properly. 

The applicant is a waste management company with 
approximately 15 years of experience. It proposes to transport 
the infectious waste collected in the state of Washington to its 
incinerator in California for ultimate destruction and disposal. 
It has adequate facilities, suitable, specialized equipment and 
supplies and qualified, trained personnel to conduct the proposed 
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operations. It is able and willing to provide the proposed 
service throughout the state of Washington. It has been 
providing service in Washington under a temporary certificate. 

FITNESS 

The initial order concluded that the applicant had 
established its financial and regulatory fitness to conduct 
operations. Sure-Way argues that the cost evidence presented by 
AEMC is totally deficient and does not satisfy the requirement of 
RCW 81.77.040 that the applicant provide a statement of the 
assets on hand of the of the firm or corporation which will be 
expended on the proposed pla~t. Sure-Way also argues that AEMC's 
tariff violations should prevent it from establishing its 
regulatory fitness. AEMC answers that the financial information 
it presented was more than adequate and that its tariff 
violations were minor and promptly corrected. 

[1] The Commission concludes that the applicant's 
financial showing is sufficient to establish its financial 
fitness. The information is complete and establishes the 
financial wherewithal of both AEMC and its parent company. The 
administrative law judge noted the commitment of the parent 
company to continued operations in the state. There is no reason 
to doubt the credibility of the witnesses who testified that C R 
& R, applicant's parent, would continue to provide financial 
support to the applicant if necessary. The applicant's parent 
company is quite large and its financial statements show retained 
earnings of $9 million. In this case there is also a staff audit 
showing profitable operations under the applicant's most recent 
tariff, so the necessity of financial support from other sources 
seems minimal. There is no reason to believe that the 
applicant's operations in the state would fail because of 
inadequate financial resources. 

The applicant's regulatory fitness was, at least 
initially, called into question due to some questionable tariff 
application practices. However, the initial order concluded that 
the applicant satisfactorily resolved the questions and 
demonstrated its fitness to conduct the proposed operations. The 
order held that the applicant provided credible assurance that it 
intends to comply with all applicable laws and Commission rules. 

[2] The Commission concludes that the initial order 
should be affirmed on this point. The applicant did take prompt 
steps to remedy incorrect applications of its tariff and 
demonstrated a willingness to make regulatory compliance a high 
priority. Violations of the law or Commission rules do not 
foreclose the applicant from establishing its fitness, especially 
where the applicant has discontinued unauthorized practices and 
has come into compliance. Order M. V. No. 140097, In re T & T 
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Milk Transport. Inc., App. No. E-19755 (Sept. 1989). Here, there 
is no reason to disturb the conclusion of the administrative law 
judge that the applicant is fit to receive authority. 

COMPARISON WITH SURE-WAY 

The initial order noted Sure-Way's status as a 
temporary certificate holder and competing applicant for 
permanent authority. However, the order does not include any 
detailed comparative analysis of Sure-Way and AEMC. 

Sure-Way argues that the initial order failed to 
adequately analyze the evidence as it pertains to Sure-Way's 
service and capability in general and specifically as to service 
in Eastern Washington. Sure-Way also argues that it entered the 
market first, applied for authority first and thus has a superior 
claim to a grant of authority in a comparative analysis of these 
two applicants. AEMC responds that a detailed comparative 
analysis is not warranted at this point. AEMC argues that Sure
Way has no claim as an existing certificate holder and that the 
initial order properly analyzed the record. 

[3] A comparative analysis of competing applications 
for a grant of authority is only necessary if there are two or 
more otherwise qualified applicants seeking the same authority. 
Here, the initial order concluded that AEMC is qualified, but did 
not bring Sure-Way into the discussion because the cases were not 
consolidated for purposes of the initial orders. Sure-Way 
recognizes that it is not an existing certificate holder within 
the meaning of RCW 81.77.040. In this context, and for purposes 
of making a decision on AEMC's application, no comparative 
analysis is necessary or proper in the initial order. Because 
sure-Way's application is denied by order M. V. G. No. 1451, 
entered ~oday, there is no need for a comparative evaluation of 
Sure-Way and AEMC. Sure-Way did not establish that it is fit or 
able to provide the proposed service, so its application is 
denied before reaching the point where a comparative analysis 
becomes necessary. 

Nor does the Commission believe that the timing of the 
applications is of particular significance in this case. While 
it is true that Sure-Way applied for authority before AEMC did, 
AEMC points out that Sure-Way first applied for contract carrier 
authority. Sure-Way did not amend its application to seek common 
carrier authority until after AEMC had filed its application for 
common carrier authority. AEMC argues that the prior application 
should not necessarily be given preference, but that its 
application should be considered to be the earlier in any event. 

Timing of the filling of the applications may be 
relevant, as noted in Order M. V. G. No. 1402, In re R. S. T. 
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Disposal Company and Seattle Disposal Company, App. Nos. GA-845 
and GA-851 (July, 1989). However, this issue only arises when 
comparing two otherwise qualified applicants. That is not the 
case here, so whether Sure-Way or AEMC filed first is 
unimportant. 

SERVICE PROVIDEP BY THE PROTESTANTS 

The protesting certificate holders took the position 
that their existing authority covered infectious waste and that 
the application should be denied. The Commission agrees that the 
permanent authority of existing G-certificate holders includes 
the authority to collect infectious waste. In this case, the 
applicant's request for statewide authority includes many areas 
which were not protested. Concerning those areas which were 
protested, the question becomes whether the existing solid waste 
collection companies will provide such service to the 
satisfaction of the Commission. The initial order concluded that 
they would not and proposed that the application be granted. 

Protestants Washington Waste Management Association, 
Rubatino Refuse Removal, Inc., and Lawson Disposal, Inc., 
petitioned for administrative review of that portion of the 
initial order which concludes that existing certificate holders 
will not serve to the satisfaction of the Commission. These 
protestants request review of a number of findings of fact and 
suggest modifications which they argue more accurately reflect 
the record and which establish that they will serve to the 
satisfaction of the Commission. 

All the contested findings concern testimony of either 
supporting shippers or the protestants themselves. Generally, 
the protestants wish to emphasize the failure of certain shippers 
to contact their regular garbage companies to ask about service 
for medical waste before accepting service from AEMC. The 
protestants also wish to have included in the findings some 
mention that each of the protestants would provide service if 
asked and that all are in compliance with existing regulations. 

AEMC argues that no specialized medical waste service 
was ever available from the protestants and that it is thus 
irrelevant whether the shippers asked about it, as none could 
have been provided in any event. AEMC also points out that some 
shippers did specifically request specialized service for medical 
waste but found none available. Finally, AEMC urges that 
protestants should not be allowed to defeat an application such 
as this one by simply professing a willingness to serve without 
having taken any tangible steps toward meeting the well 
established public need. 

The appropriate time period to examine in evaluating 
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the service provided by the protestants is the period prior to 
the filing of this application on February 25, 1988. The kind of 
service provided by an existing certificate holder after a person 
files a competing application cannot be used to defeat an 
application -- that is, the service being provided by an existing 
certificate holder prior to the time a competing application is 
filed is the service that will be examined to evaluate the need 
for applicant's service. Order M. V. G. No. 795, In re Anthony 
J. DiTommaso. d/b/a DiTommaso Bros. Garbage Service, App. No. GA-
508 (Nov. 1975); Order M. V. G. No. 1335, In re superior Refuse 
Removal Corporation, App. No. GA-849 (June 1988). 

On review, the Commission concludes that the disputed 
findings of fact, as set forth in the initial order, give a fair 
and accurate summary of the testimony of each of the witnesses. 
In some instances the modifications suggested by the protestants 
are simply inaccurate. In other cases, such as the addition of a 
finding about the protestants compliance with existing 
regulation, they do not add anything which would change the 
outcome of the order. The protestants' compliance with 
applicable rules and laws is an element of providing service to 
the satisfaction of the Commission, but it is not the only 
element. 

[4] The situation as evidenced by the record in this 
case is that the service proposed by the applicant was not 
available, in any way, shape, or form, from any of these 
protestants during the relevant time. The protestants did not 
have the equipment, personnel, or necessary disposal site 
available to provide service if requested. On these facts it is 
irrelevant that some shippers did not contact their existing 
garbage company, as it is evident that they would not have found 
service to be available if they had. The protestants would not 
have provided service if asked because they could not. In 
addition, the record does show that some of the witnesses sought 
service from their existing G-certificate holder and found that 
no specialized service was available. 

Based on the evidence of record as set forth in the 
findings below, it must be concluded that the existing holders of 
permanent, G-authority will not provide such service to the 
satisfaction of the Commission. Even assuming that satisfactory 
service is being provided by such solid waste collection 
companies in their collection activities of traditional solid 
waste, it was not shown that those companies were specially 
equipped and trained to meet the demonstrated need for 
specialized, infectious waste collection service, nor were they 
in fact meeting the real public need for that service. This 
specialized service involves distinct and different operational 
requirements. The certificate holders were not serving to the 
full extent of their authorities, which left this public need 
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unserved. The public interest requires appropriate service be 
provided in this unique and emerging market. Public needs have 
changed regarding infectious waste and such needs were not being 
satisfactorily served during the period prior to the filing of 
this application by AEMC. 

CONCLUSION 

The applicant has demonstrated that it meets the 
requirements of Chapter 81.77 RCW and Chapter 480-70 WAC. It has 
adequate prior experience in the infectious waste field and has 
shown that it is fit, willing and able to provide the proposed 
service as required by WAC 480-70-160. It is complying with 
local, state and federal regulations. It has demonstrated its 
costs of operation and facilities and the financial feasibility 
of its proposed operations. The sentiment in the communities to 
be served demonstrate a need for the proposed service. Many 
areas of the state were not protested, and even in those that 
were, the existing solid waste collection companies will not 
provide service to the satisfaction of the Commission. This 
result is based on the evidence of record notwithstanding the 
Legislature's reluctance to permit overlapping authorities in the 
garbage and refuse industry. There was a demonstrated need for a 
specialized, containerized infectious waste collection service, 
which was not being met by the holders of existing permanent 
authority during the evaluation period. Accordingly, the service 
that was being performed by the existing solid waste collection 
companies is not being duplicated by this grant of a new, 
specialized infectious waste service. 

Having discussed the evidence and having stated 
findings and conclusions the Commission makes the following 
findings of fact and conclusions of law. Portions of the 
preceding findings pertaining to the ultimate facts are 
incorporated herein by this reference. 

FINDINGS Ql ~ 

1. On February 25, 1988, the applicant filed an 
application with the Commission for a certificate of public 
convenience and necessity to operate motor vehicles in furnishing 
refuse collection service consisting of biohazardous, infectious, 
contaminated and pathological waste and other related infectious 
medical wastes in specialized containers to incineration plants 
or other licensed disposal sites or facilities for the permanent 
disposition of such products in the state of Washington. 

2. In a letter to the Commission dated March 8, 1988, 
applicant's counsel requested that the commodity description be 
amended to also include "garbage". The matter was thereupon 
republished in the Commission's March 21, 1988 weekly docket of 
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pending applications. 

3. During the course of the hearings, the applicant 
moved to further amend the application for a certificate of 
public convenience and necessity to operate motor vehicles such 
that the applicant requested authority to furnish: 

Garbage and Refuse Collection Service consisting of 
biohazardous, infectious, contaminated and pathological 
waste and other related infectious medical wastes in 
specialized containers from points in the state of 
Washington to incineration sites owned and/or operated 
by American Environmental Management corporation. 

4. Timely protests were filed by Jack R. Davis, 
attorney, on behalf of Bayside waste Hauling & Transfer, Inc., 
Metropolitan Services Corp., Northwest Garbage Co., Inc., 
Washington Disposal Co., Inc., Rainier Disposal Co., Inc., 
snoking Garbage Co., Inc., Benco Disposal, Inc., Dependable 
Disposal, Inc., Hi-Valley Disposal, Inc. and Yakima Valley 
Disposal, Inc. By letters to the Commission dated April 19 and 
June 12, 1989, Mr. Davis withdrew all of these protests, leaving 
the areas served by these companies unprotested in this 
proceeding. 

5. Timely protests were filed by Bruce A. Wolf, 
attorney, on behalf of Resource Recovery Corp., united Drain oil 
Service, Inc. and Gasoline Tank Service Co., Inc. 

6. A timely protest was filed by the Washington Waste 
Management Association on behalf of its members. 

7. A timely protest was filed by Brian C. Lawson, 
vice-president, on behalf of Lawson Disposal, Inc. 

8. A timely protest was filed by Brian E. Lawler, 
attorney, on behalf of Rabanco Companies. 

9. An individual protest was filed by Dan Leidecker, 
president, on behalf of Nooksack Valley Disposal, Inc. This 
protestant did not appear when the hearing was commenced and the 
motion to dismiss the protest was granted. Nooksack Valley 
Disposal nevertheless was represented and participated in the 
proceeding as a member of the Washington Waste Management 
Association. 

10. At the commencement of the hearing, intervention 
status was granted to the following parties: Sure-way 
Incineration, Inc., Rubatino Refuse Removal, Inc., Northwest 
Unitech, Inc. and Harold LeMay Enterprises, Inc. 
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11. During the course of the hearing, the applicant 
moved to dismiss the intervention of LeMay Enterprises for 
failure to comply with Commission rules. LeMay had initially 
sent a letter to the Commission (but not to the applicant), 
stating that it opposes the granting of the application and that 
it would be filing a protest. For some reason, a protest did not 
get filed. LeMay was allowed to participate as an intervenor. 
The motion to dismiss the intervention was denied. 

12. A petition to intervene was filed by BFI Medical 
Waste systems of Washington, Inc. This petition was withdrawn 
prior to commencement of the hearing. 

13. American Environmental Management Corporation is a 
waste management corporation with approximately 15 years of 
experience. It specializes in hazardous waste management, but 
has several other divisions, including a biohazardous/infectious 
waste division. It operates in several different states. It 
operates a fully permitted incineration service for biohazardous 
(infectious) waste at Rancho Cordova, California. AEMC is owned 
by the CR&R Corporation (90%) and Bruce Risley (10%). CR&R Corp. 
is a privately-held corporation owned by Clifford and Sandra 
Ronnenburg and is headquartered in stanton, California. Under 
corporate policy, CR&R makes the asset purchases for its 
subsidiaries, which are then charged to the subsidiary. The 
consolidated balance sheets of CR&R and its subsidiaries reflect 
annual net sales of over $56 million and retained earnings of 
over $9 million, see Exhibit No. 24. Dan Cashier, the chief 
financial officer for CR&R and for AEMC, testified that CR&R is 
committed to ensure that AEMC remains in Washington on a long
term basis. 

14. Charleen Ramsey, AEMC biohazardous waste division 
manager, has ten years of experience in the infectious waste 
field. She has been employed by AEMC for over 6 years. She has 
a BA degree with honors from the University of California-Davis 
and two years of law school. She teaches biohazardous waste 
management courses at the University of California-Davis and has 
prepared papers on the subject. She belongs to numerous hospital 
associations. Her prior experience was in the pharmaceutical 
business, with extensive experience in antibiotics. 

15. American Environmental provides to its customers 
in the state of Washington (Western, as well as Eastern 
Washington) a complete infectious waste service, which includes 
assistance in identification and proper handling of the 
infectious waste, segregation of the infectious waste from the 
solia waste stream, containerization of the infectious waste, ana 
transportation and disposal by incineration of the infectious 
waste. It carries insurance coverage and pollution liability 
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insurance of not less than one million dollars. Ms. Ramsey 
pointed out that when there is a lack of segregation of 
infectious waste, there are increased risks of injury from such 
things as needle sticks and risks of the spread of disease such 
as hepatitis, typhoid, tuberculosis, AIDS and other communicable 
diseases. 

16. The applicant provides to its customers, rigid
walled, cardboard boxes with lids and double, red-bag lining and 
has available for sale, rigid, plastic containers for sharps. 
Training and instruction on infectious waste matters are also 
provided to the customers. The generator is instructed on such 
matters as the separate tying of each heavy duty 2 mil plastic 
bag before the lid to the box is sealed by tape. 

17. The vehicles used by AEMC are suitable for the 
transportation of infectious waste. They are specially designed 
to transport biohazardous waste. AEMC does not use compactor 
equipment for infectious waste. Appropriate safety equipment _is 
carried on all vehicles. Its 1985 GMC van, used for pick ups, 
has been retrofitted to include a lining of aluminum and lipped 
edge to prevent spillage. It is equipped with load locks. Mr. 
VanValkenburgh explained that AEMC has added another van for its 
route service. AEMC also uses outside storage lockers for 
infectious waste. It has larger vehicles which have been used to 
transport the infectious waste, but, as Mr. VanValkenburgh 
explained, AEMC since started using special trailers suitable for 
transporting infectious waste. The applicant is able and willing 
to obtain additional equipment as needed to serve the needs in 
the State of Washington. AEMC has backup vehicles available in . 
case of equipment breakdown. It may also use independent 
carriers on the transports to Rancho Cordova. AEMC provides its 
employees with proper clothing and protective wear. AEMC has a 
complete procedures manual on the handling of bioha~ardous waste. 
Its employees are trained in the proper handling of infectious 
waste and how to handle emergency situations, such as spills and 
clean-ups. It prepares a monthly health and safety newsletter to 
keep its employees informed and updated on recent developments. 

18. The local office of AEMC (sales/service) is 
located in Kirkland, where its vice-president of Washington 
operations oversees AEMC's Washington activities. It also has 
drivers, an office person and sales personnel at its Kirkland 
facility. It has a yard for parking vehicles and a supply 
warehouse in Woodinville. AEMC is currently operating in 
Washington under temporary WUTC certificate No. TG-72 which 
authorizes: 

Garbage and Refuse Collection Service consisting of 
biohazardous, infectious, contaminated and other 
related infectious medical wastes, in specialized 
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It is ready, able and willing to serve customers throughout the 
state of Washington and actively solicits such business. It is 
in compliance with local regulations and has permits as required 
(Seattle-King County; Tacoma-Pierce County; and City of Spokane). 
The Snohomish.County Health District Board of Health has also 
adopted regulations governing infectious waste, but upon 
inquiring, the applicant was advised that the county does not 
currently have a permit requirement. 

19. Effective January, 1989, AEMC began transporting 
all of the infectious waste picked up in the state of Washington 
to its permitted biohazardous incinerator site in Rancho Cordova. 
It took some infectious waste to California previously after 
discussing the matter with WUTC representatives, but this was 
when the total change over took place. AEMC had earlier been 
authorized to transport biohazardous waste to incineration sites 
in Whatcom County (Thermal Reduction facility, TRC) , but it 
discontinued this practice in or about December, 1988. This 
decision was made in November, 1988. According to Mr. 
vanValkenburgh's understanding, the King County Health Department 
decided that it did not want King County-generated infectious 
waste being taken to the Thermal Reduction facility: however, Mr. 
VanValkenburgh, AEMC's vice-president in charge of Washington 
operations, testified that the main reason for the change to its 
own incinerator was AEMC's concern about potential liability in 
using the TRC facility. He pointed to TRC's lack of scrubbers on 
their incinerator. The Boeing Company had indicated to AEMC that 
it would not do business with AEMC if it transported Boeing's 
infectious waste to TRC in Bellingham. Mr. VanValkenburgh 
further pointed out that TRC's burning capacity for medical waste 
had been reduced due to air pollution concerns. Due to the above 
and in view of the lack of alternative biohazardous waste 
incinerators in Washington, AEMC decided that the use of its 
incinerator in Rancho Cordova would best serve the needs of AEMC 
and its customers in the long run. 

20. According to Ms. Ramsey, incineration is the best 
known method available for the complete destruction of all 
component parts of infectious waste. She referred to AEMC's 
cradle-to-grave approach, wherein AEMC deals with the infectious 
waste from the point of generation to the final disposal at its 
Rancho Cordova incineration site. Upon picking up biohazardous 
waste, AEMC completes a service order which includes information 
on the generator and the waste being picked up for transport. 
Both the AEMC representative and the generator sign this 
document. In describing AEMC's tracking capability, Ms. Ramsey 
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explained that the boxes picked up for incineration are marked 
with a serial number and are coded, which are recorded at the 
time of incineration, thus enabling AEMC to issue a document 
certifying incineration. 

21. The applicant began its intrastate Washington 
service in May, 1987, then learned in late September or early 
October, 1987 that operating authority was needed; it thereupon 
obtained emergency temporary authority. The applicant 
erroneously assumed the emergency authority would be good for a 
year, but upon being advised that it had expired after 30 days, 
it applied for and received two additional emergency authorities 
prior to the issuance of the temporary certificate in April, 
1988. Upon being advised that the initial emergency authority 
had expired by law, the applicant discontinued its Washington 
operations until it received additional authority. It holds the 
required local permits, such as Seattle-King county, Tacoma
Pierce county and City of Spokane. Consistent with its practice 
in California, the applicant provided for an hourly charge in its 
initial Washington tariff, which rates were changed in the face 
of competition during the early months when the applicant was not 
totally familiar with the Washington regulatory requirements. 
After experiencing difficulty using the hourly rate structure, 
the applicant changed to a "per-box" charge in subsequent 
tariffs. AEMC has not been cited by the Commission for violation 
of laws or rules, although it was cautioned by the Commission 
about weekly pick-ups be,ing aggregated for a period of a month, 
thereby resulting in a lower charge to the customer. The 
applicant thereupon remedied the matter. Ms. Ramsey and Mr. 
VanValkenburgh each provided credible assurance that AEMC intends 
to comply with all applicable laws, rules and regulations. 

22. The applicant demonstrated its costs of operation 
and facilities and the financial feasibility of its operation. 
Its initial financial evidence was incomplete, but adequate 
financial information was later submitted by the applicant. 
AEMC's most recent tariff (Tariff No. 005) reflects accurate cost 
of service. Although losses were experienced under prior 
tariffs, rates under Tariff No. 005 were shown to be 
compensatory. The books and records of the applicant were 
audited by Layne Demas, WUTC Revenue Requirements Specialist, who 
calculated an operating ratio of 99.15% under Tariff No. 005 
rates, see results of staff investigation, Exhibit No. 71. Mr. 
Demas pointed out that a normal operating ratio for a company 
like the applicant without specific plant investment would 
typically run at 99%. 

23. John Parker, plant engineer, Ballard Convalescent 
Center, Seattle, testified in support of the application. 
Ballard Convalescent is a 24 hour skilled nursing facility 
containing 210 beds. Included in the waste it generates are 
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syringes, needles, body tissue samples/culture scrapings, blood 
samples, contaminated bandages and other material that has come 
into contact with human bodily fluids. In the past, the facility 
took this contaminated waste to be incinerated at a cemetery and 
also at the Bellevue Humane society. After boxing the material, 
Mr. Parker loaded the box onto his pick-up truck and delivered it 
to the incinerator. This took time away from his other duties 
and in view of the fact that some boxes were lost en route and 
leakage was experienced on other occasions, the facility sought 
out other methods of handling such waste. It had no success in 
its attempts to have the infectious waste picked up by its solid 
waste company or any others of the 6 to 12 companies it called. 
The facility was then approached by Sure-Way and American 
Environmental. It chose to use the services of the applicant and 
began receiving service in or about July, 1987. On the average, 
it generates two to three boxes of infectious waste per week. 
AEMC's boxes are double lined. Mr. Parker is not specifically 
aware of what disposal method AEMC uses, but he considers 
incineration to be the best method of disposal. Conventional 
garbage handling of infectious waste is not acceptable to the 
facility: Mr. Parker pointed out the risks and dangers involved. 
As to whether Ballard Convalescent will continue using the 
services of the applicant, Mr Parker indicated the matter may 
again be put up for bids depending on what action the Commission 
takes. 

24. George Heiskell, environmental service supervisor 
at Valley Health Care Center, Renton, testified in support of the 
application. Valley Health Care is a 166-bed long-term nursing 
care facility. It generates infectious medical waste, such as 
colostomy bags, contaminated bandages and bedding and cancerous 
drainage. It also uses quite a few sharps, stemming in large 
part from its numerous diabetic patients. The facility generates 
approximately two-and-a-half to five gallons of infectious 
medical waste per week, which is one to two boxes. When Mr. 
Heiskell started this job in January, 1986, the practice of the 
facility was to dispose of its infectious waste along with its 
other garbage in the dumpster to be picked up by the disposal 
company and taken to the landfill. Mr. Heiskell was aware of one 
incident where a needle punctured the plastic container 
previously used for sharps. Out of concern of safety for its 
employees and others, a new policy was then instituted whereby 
the infectious waste was segregated for proper handling and 
disposal. Merely disposing of the infectious waste in landfills 
is not considered safe or acceptable to Mr. Heiskell; in his 
opinion, incineration is the best method of disposal. After 
analyzing the service offerings of Sure-Way, American 
Environmental, and another company offering infectious waste 
services, Valley Health Care elected to have the applicant 
provide such services. It purchases sharps containers and 
American Environmental provides the boxes used for infectious 
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waste. The applicant also provided some training and instruction 
to Valley Health Care personnel on the proper handling of 
infectious waste material. Although its reqular garbage service 
with Rainier Disposal had been satisfactory, Mr. Heiskell did not 
request either Rainier Disposal or any other disposal company to 
provide this specialized service; he did not believe a reqular 
garbage hauler could provide this service. He does not know what 
companies, other than the applicant and sure-Way, have Commission 
authority to transport medical waste. Mr. Heiskell is satisfied 
with the services of AEMC. 

25. Dr. Mark Sebastian, a self-employed dentist in 
Federal Way, testified in support of the application. Some of 
the types of waste generated in his dental practice include 
tissue samples, blood, saliva, gauze, dressings and sharps, such 
as scalpel blades and needles. For seven years, this medical 
waste has been discarded alonq with other trash into the reqular 
waste stream. Upon considerinq the requirements of the new Kinq 
county requlations and due to his own concerns for safety, Dr. 
Sebastian decided to institute new procedures of seqregating such 
waste for incineration, rather than allowing it to be taken to a 
landfill with the rest of the garbaqe. He pointed to the concern 
over AIDS. He also referred to OSHA requlations which require 
masks and gloves be worn by personnel treating patients. On 
referral from another dentist, he thereupon contacted American 
Environmental and arranged for service. Dr. Sebastian generates 
one larqe, plastic-lined box of infectious waste per week and 
fills up a sharps container every four to six weeks. AEMC has 
provided good service in a timely and efficient manner. He has 
not contacted other companies for service; Dr. Sebastian is 
satisfied with AEMC and plans to continue usinq their service. 

26. John Schenck, of Harsch Investment, Seattle, 
testified in support of the application. Harsch Investment is a 
real estate company that owns and manages properties. 
Specifically, it owns the Medical Dental Buildinq in Seattle, in 
which it rents space to doctors, dentists, laboratories and a 
hospital. Its janitorial service does not handle the 
contaminated medical waste generated by these tenants, so Mr. 
Schenck has made other arrangements. For a number of years, he 
had an employee transport the infectious waste in his private 
vehicle to the Everqreen Hospital, where it was incinerated. 
This employee got into an accident and totaled his vehicle one 
day when he happened not to be transportinq the waste, which 
prompted Mr. Schenck to consider the time this was takinq, as 
well as the question of transport liability. Thereafter, Mr. 
Schenck arranqed for American Environmental to remove and dispose 
of said medical waste. AEMC picks up 20 to 30 boxes per week and 
it was anticipated that this number could grow to 50 boxes per 
week when the hospital reopened for business in September, 1988. 
It will be up to the hospital to arranqe for the disposition of 
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its medical waste. Harsch Investment has provided this service 
as a courtesy to its tenants and has advised them to make 
individual arrangements for the disposition of their medical 
waste. Mr. Schenck has been very satisfied with the services of 
the applicant. He did not make service inquiries of the regular 
garbage hauler or any other company prior to making arrangements 
with the applicant. He feels strongly that this medical waste 
needs to be separated from the normal waste stream and properly 
disposed. 

27. Rosa Glass, manager of Miles, Inc., d/b/a Cutter 
Biological, Seattle, testified in support of this application. 
cutter Biological collects plasma at its Seattle site and 
manufactures it into other biological products, such as 
intravenous fluids and clotting factors. It also conducts 
various types of blood tests, such as testing for syphilis, liver 
enzymes and hepatitis. At another facility, it also conducts 
tests for AIDS. It produces infectious wastes, consisting of 
plasma, whole blood, sharps, syringes, needles, tubing, samples 
of body fluids, such as urine, and medical dressings which are 
contaminated with blood or bodily fluids. This infectious waste 
was disposed of along with other garbage into its regular solid 
waste stream into the landfill, until Spring, 1987. At that 
time, out of concern for the safety of everyone involved and the 
community as a whole, the company decided to have its infectious 
waste separately disposed of and incinerated. Ms. Glass 
contacted its solid waste hauler, Bayside Disposal, inquiring 
about infectious waste pick up and disposal and was advised that 
it did not provide such service. Wayne Turnberg of the Public 
Health Department supplied the names of American Environmental, 
Sure-Way and Bingham BFI, three specialized carriers of 
infectious waste. Bingham's services were used until 
approximately April, 1988, at which time it discontinued service. 
Since then it has used the services of American Environmental, 
which makes weekly pick ups of the four to ten extra-large boxes 
of infectious waste it generates per week. It has not had any 
problems or complaints with the service provided by American 
Environmental. 

28. Gary Berman, physician's assistant/lead clinician 
with Planned Parenthood of Snohomish County, testified in support 
of this application. Mr. Berman works at the Planned Parenthood 
clinics in EVerett and Lynnwood and appeared on behalf of both 
facilities. Planned Parenthood, a nonprofit entity, is a family 
planning agency that engages in well health care, contraceptive 
care and abortions. It also runs various medical and laboratory 
tests in its clinics. Its operations generate infectious waste, 
which involves tests for AIDS, gonorrhea, chlamydia and 
hepatitis, blood samples, fatal parts, human papilloma virus and 
contaminated syringes, needles, Q-tips, gloves, etc. Mr. Berman 
added that a considerable percent of the samples involve active 

ORDERS CITED IN STAFF'S INITIAL BRIEF - 52



ORDER M. V. G. NO. 1452 Page 18 

communicable bacteria pathogens. Its clinic does serve AIDS 
patients. It currently uses American Environmental for the 
segregated hauling, ~ncineration and disposal of its infectious 
waste. It generates a minimum of four boxes of infectious waste 
per week at its two facilities. Previously, this infectious 
waste was being discarded into the trash and picked up by the 
regular waste hauler, Rubatino Refuse, and disposed of in the 
local landfill. Mr. Berman made inquiries of Rubatino concerning 
segregated medical waste handling and disposal, but was advised 
that this service was not available. Since using AEMC, the 
number of needle sticks by employees has been reduced 
considerably, which is of great concern to the clinic. It is the 
policy of Planned Parenthood that its infectious waste be 
segregated into medical waste containers, incinerated and 
disposed of in an approved site. According to Mr. Berman, 
Planned Parenthood has received great service from AEMC. 

29. Judy Jackson, director of environmental services 
at Riverton General Hospital, King County, testified in support 
of the application. Ms. Jackson is also on the Seattle Area 
Hospital Council Hazardous Waste Committee and is very concerned 
and involved with the proper handling and disposal of infectious 
waste. The hospital used to incinerate its infectious waste, but 
discontinued this practice due to new air control regulations. 
Upon shutting down its incinerator, it contacted its solid waste 
hauler, Nick Raffo, to haul its infectious waste, but was 
unsuccessful. It currently uses American Environmental to haul 
its infectious waste, which consists of approximately forty boxes 
per week. Prior to using AEMC, the hospital used BFI until BFI 
discontinued service in Washington. It then used Sure-Way until 
it lost confidence in Sure-Way's ability to do a quality job. 
Ms. Jackson indicated that the hospital had serious concerns 
about the quality and safety of the Thermal Reduction facility 
that was being used for disposal in Washington state. She is 
aware of the various types of dangers and risks posed by 
infectious waste. Another important consideration was the fact 
that AEMC had its own incinerator and that it disposed of the 
waste in a medical waste landfill. Ms. Jackson has questions 
about the effectiveness of autoclaving and prefers the 
incineration method. The hospital has not been solicited by any 
other company about the provision of segregated medical waste 
hauling. Ms. Jackson has been satisfied with the services 
provided by American Environmental under its temporary permit and 
supports this application for permanent authority. 

30. Douglas L. Rosser, owner of Cascade Pharmacy, 
Renton, testified in support of the application. This is a 
retail clinic pharmacy, that also does oncology mixing. Its 
Renton location is currently its only operation, but Mr. Rosser 
has future plans to expand into Snohomish and Pierce Counties. 
It produces sharps and other medical wastes that need to be 
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disposed of. Such medical wastes were taken to the Valley 
Medical Center for incineration, but when the hospital 
discontinued such service, it had to make other arrangements. In 
conversations with his building managers and personnel at the 
hospital, Mr. Rosser was told that his solid waste hauler did not 
provide this type of service; he did not personally contact his 
solid waste hauler. Environmental services personnel at the 
hospital gave Mr. Rosser the name of the applicant. American 
Environmental commenced providing specialized medical waste 
hauling service for Cascade Pharmacy around the end of 1988 or 
beginning of 1989. The pharmacy produces on the average of six 
to seven boxes of medical waste per month. It is important to 
Mr. Rosser that AEMC operates its own incinerator. No other 
companies have contacted him about providing segregated 
infectious medical waste transportation and disposal service. 
Mr. Rosser feels that a denial of this application would 
adversely impact him in that he is not aware of alternatives for 
the handling and disposition of his medical waste. 

31. Karen Orvold, manager of Dennis Orvold Building 
Maintenance, Tacoma, testified in support of the application. 
The company provides building maintenance and janitorial 
services. It serves three facilities that produce infectious 
medical waste that its housekeepers have had to handle. The City 
of Tacoma picks up garbage at two of the facilities (Cedar 
Medical Center and Conne Mara) and Lakewood Refuse serves the 
other medical facility (Bridgeport Professional). It has served 
these facilities for eight years. The solid waste haulers did 
not make the availability of any such service known to Ms. 
Orvold. In fact, on one occasion Lakewood Disposal complained to 
her about a plastic bagful of needles being found in the garbage. 
One of its employees received a big slash on her leg from a 
lancet that had been discarded into the trash and two others 
needed medical attention for needle pokes. Ms. Orvold decided to 
use a segregated medical waste hauler due to concerns of safety. 
A specialized medical waste hauler (Bingham BFI) started 
providing such services in the fall of 1987. When BFI 
discontinued its Washington operations in the spring of 1988, Ms. 
Orvold arranged for American Environmental to take over the 
segregated medical waste hauling. She is satisfied with AEMC's 
services, including their incineration and disposal methods. 
AEMC picks up the 14 to lS large boxes of infectious waste every 
two weeks. It has not had any L & I claims resulting from cuts 
or pokes since using a specialized medical waste hauler in the 
above facilities, but has experienced one poke and L & I 
violations in another building that does not use a specialized 
hauler. . 

32. Or. James S. Peterson, technical director of 
National Health Laboratories, Seattle region, testified in 
support of the application. National Health Labs. is the second 
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largest laboratory chain in the country; it has 16 regional labs, 
including Seattle and a stat lab in Spokane. It is in the 
business of testing patient specimens it obtains primarily from 
physicians' offices. Specimens are sent to it for testing and it 
also picks up specimens from doctors' offices in the state. In 
addition to specimens, it is being called upon by its clients to 
also transport and ultimately dispose of used sharps and tubes. 
It performs testing for such things as hepatitis and AIDS and 
also deals with lancets, needles, specimen tubes, biopsy tissues, 
human body parts and microbiology culture specimens for a variety 
of bacteria. As an example of the volume of testing, it conducts 
at least 1,500 tests per month for AIDS alone. Its policy is 
that its employees are to treat each of the 6,000 specimens it 
handles per night as potentially hazardous. Precautions, such as 
gloves, goggles, lab coats and shields, are used by its 
personnel. The facility autoclaved its infectious waste until 
its machine broke approximately two years ago. Replacement costs 
were prohibitive and it then arranged for Bingham BFI to haul its 
infectious medical waste. When Bingham stopped its service, 
National Health had to make other arrangements; it briefly used 
Sure-Way, then switched to American Environmental. It produces 
from 40 to 50 boxes of infectious medical waste per week. AEMC 
currently picks up such medical waste from the Seattle facility, 
but Dr. Peterson supports AEMC's application for statewide 
authority in that it is being asked to pick up medical waste from 
various areas of the state, such as Wenatchee, Yakima, Tri
Cities, Walla Walla, Spokane, Pullman and Republic; Dr. Peterson 
believes AEMC could provide these needed services. National 
Health is currently picking up specimens in the Puget Sound area. 
Dr. Peterson is aware of the new King County regulations of 
infectious waste. As for the applicant's operations, he is 
impressed by the fact that AEMC incinerates the infectious waste 
in an EPA licensed incinerator and disposes of the residual ash 
in an EPA approved disposal site. Dr. Peterson does not find the 
incinerator near Bellingham to be acceptable, especially its ash 
disposal methods. On cross-examination, Dr. Peterson answered 
that he would be willing to consider other companies for the 
hauling and disposition of its infectious waste if it could be 
shown that their disposal practices were equal to those of AEMC. 

33. Theresa Trask, quality assurance and infection 
control coordinator for Greenery Rehabilitation Center, Seattle, 
testified in support of the application. Greenery is alSO-bed, 
long-term care facility specializing in acute head injury 
rehabilitation. It generates approximately one box of infectious 
medical waste per month. It previously used a medical facility 
to incinerate its sharps, but out of concern for liability and 
questions regarding record maintenance, it chose to change to a 
specialized medical waste hauler. The center is currently using 
the services of American Environmental to transport and dispose 
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of its medical waste. Incineration is the preferred disposal 
method at Greenery and the fact that AEMC operates its own 
incinerator is important to Ms. Trask; she knows of no other such 
companies. She has been pleased with the services provided by 
the applicant and has not inquired elsewhere for service. She 
hopes to continue using the services of AEMC and supports the 
application for permanent authority. 

34. Jeannine Burger, product manager and component 
supervisor of the Sno-Isle Community Blood Bank, Everett, 
testified in support of this application. Sno-Isle collects 
blood for testing (hepatitis, AIDS, syphilis, etc.) from eight 
hospitals in Snohomish, Island and Whatcom Counties. 
Approximately ten percent of the samples test positive for 
disease. It occasionally serves King and Pierce Counties too. 
Its medical waste includes the blood products, gauze and sharps 
(needles and lancets). Providence Hospital previously took in 
such waste for incineration, but discontinued this practice since 
it no longer wanted to be responsible for other facilities' 
waste. Sno-Isle is now using American Environmental for the 
transport and disposal of its infectious waste, which averages 
about four to five boxes per week. out of concern for safety, 
its policy is to autoclave the blood waste before it is picked up 
by AEMC. The sharps are not autoclaved, but are put into 
puncture-proof containers, which are placed into AEMC's 
infectious waste boxes. Ms. Burger is satisfied with the service 
AEMC provides, which includes the use of its biohazardous waste 
incinerator located in California. She believes the environment 
should be protected and does not want this medical waste dumped 
in landfills. She does not have experience with any other 
medical waste hauler and did not ask her regular solid waste 
hauler to transport the infectious waste. Ms. Burger believes 
there is a need for the service of AEMC and supports the grant of 
such authority on a permanent basis. 

35. Denise Bender, hazardous materials coordinator at 
Fred Hutchinson Cancer Research Center, Seattle, testified in 
support of this application. It generates both infectious and 
hazardous wastes. A company called Tee-Rep transports its 
hazardous waste for disposal to various sites, including American 
Environmental's incinerator in California. The infectious waste 
generated at Fred Hutchinson has historically been handled in 
various ways: some has been autoclaved, some has been incinerated 
at Swedish Hospital, and some has been put into the solid waste 
stream. In or around March, 1989, American Environmental began 
picking up and transporting infectious waste to be incinerated 
and disposed of by it in California. Fred Hutchinson currently 
uses the services of AEMC in its outpatient clinics in the 
Nordstrom Building and the Metropolitan II Building. This 
involves approximately 10 boxes of infectious waste per week. 
Ms. Bender has been satisfied with the services provided by AEMC; 
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it is especially important to the center that AEMC is EPA 
permitted and properly incinerates and disposes of the waste. 
She had considered using Sure-Way and Bingham, but decided that 
American was a more professional company. She did not contact 
Seattle Disposal, its solid waste hauler, regarding the handling 
of its infectious waste. The possibility that some of its 
hazardous waste, such as chemotherapy drugs and formaldehyde, 
might get commingled with the infectious waste from time to time 
was also a factor supporting the use of AEMC in that the center 
had already been using American for the incineration and disposal 
of its hazardous waste. At the time in question, Sure-Way was 
transporting waste to the Thermal Reduction facility in Whatcom 
County, which was not appropriate for hazardous waste. This 
incinerator located in Washington is not acceptable to Fred 
Hutchinson, nor does it qualify with federal regulations to 
receive the type of medical waste generated by the facility. She 
also noted that AEMC promptly returns the appropriate paperwork 
concerning the waste, which is of concern to the facility. The 
center has not experienced any problems with AEMC and plans to 
continue using such service, assuming authority is granted. with 
their move to a new location and the opening of their AIDS 
research center, it is anticipated that the volume of infectious 
waste generated will increase, which will make the need for 
infectious waste disposal even greater. 

36. Phillis Wallace, administrator of Highlands 
Convalescent Center, Renton, testified in support of the 
application. This facility generates infectious waste which 
historically was discarded into the trash; some of it was 
autoclaved at one time. In July, 1987, it began using the 
services of American Environmental. Hs. Wallace does not want 
its infectious waste being disposed of in a landfill without 
first having been incinerated. She was not aware of any other 
company providing infectious waste hauling service. The facility 
generates approximately one, 16 gallon box of infectious waste 
per week. Hs. Wallace is familiar with the new King County 
regulations on infectious waste and is complying by using AEMC. 
She approves of AEHC's incineration and disposal methods and has 
been very satisfied with its service. She hopes to be able to 
continue using the services of American and feels a denial of 
this application would be detrimental to her operations. 

37. John Skidmore, assistant director of Alpha 
Therapeutic Corporation, Tacoma, testified in support of the 
application. As a plasma collection center, Alpha Therapeutic 
generates infectious medical waste, such as needles, syringes, 
lancets, blood bags, cotton balls, etc., which needs to be 
disposed of. Hr. Skidmore supported this application on behalf 
of all of its Washington locations (Tacoma, Everett, Yakima, 
Seattle and Vancouver). In the past, its infectious waste was 
thrown into the garbage dumpsters and taken to the landfill. 
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upon becoming increasingly concerned about this practice,. the 
company decided to arrange for segregated handling of its 
infectious waste. Such a service was not offered in Tacoma to 
Alpha by the City of Tacoma Municipal Service. Alpha used Sure
Way for a period of time, but for at least the last year, it has 
used American Environmental, which service was described by Mr. 
Skidmore as "very professional". This has reduced its employees' 
exposure to possible injury and infection from the infectious 
waste. During the month prior to the hearing, Alpha Therapeutic 
generated at its various facilities, and AEMC transported, 
incinerated, and disposed of infectious waste in the following 
quantities: 28 extra large boxes, 52 large boxes and 307 small 
boxes. The fact that AEMC incinerates the infectious waste prior 
to ultimate disposal is deemed very important to the center due 
to the possible spread of disease, such as AIDS and hepatitis. 

38. Stephanie Tilland, surgical assistant, facial 
infectious waste control instructor and infection control 
coordinator for Oral and Maxillary Surgery Associates, Inc., 
testified in support of this application. This company performs 
various types of oral surgery. It has locations in Bellevue, 
Renton and Issaquah. It generates medical waste, such as teeth, 
tissues, bone, suture material, saliva and sharps. In the past, 
the company disposed of its infectious waste by putting it in 
with the regular garbage. Ms. Tilland discussed the growing 
concern for employees' safety. She also referred to steps being 
taken in this area by OSHA. Ms. Tilland pointed out that its 
employees were reluctant to handle the garbage due to fear of 
possible injury and infection. Ms. Tilland then learned of the 
new King County regulations and took steps to comply. Eastside 
Disposal is the solid waste hauler at its Bellevue facility and 
Rainier Disposal serves the Renton facility; she did not know the 
name of the company serving its Issaquah office. Ms. Tilland 
contacted both Eastside Disposal and Rainier Disposal, but was 
unable to obtain service for its infectious waste. She then 
became aware of the existence of American Environmental and 
started using such services shortly after the beginning of 1989. 
All infectious waste is segregated and placed into rigid boxes 
with liners provided by AEMC; it produces approximately four 
small boxes of infectious waste per month. The infectious waste 
is then transported to California for incineration and disposal 
in an EPA-approved landfill. Ms. Tilland was not favorably 
impressed with Sure-Way; she was suspicious of Sure-Way's claim 
to take title to the waste. She did not like the fact that Sure
Way's representative "knocked down" AEMC's service in a sales 
pitch. She has received "tremendous" service from AEMC and would 
like to continue using them. Ms. Tilland felt that a denial of 
this application would mean her company would have to settle for 
a lesser service. She also heard of another service involving a 
person picking up sharps at no charge and taking them "somewhere 
in Tukwila". She is aware of the dangers posed by the organisms 
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at larqe in the medical and dental waste and would prefer havinq 
a knowledqeable, safe and reliable specialized medical waste 
hauler like American Environmental. 

39. Brien Stafford, a member of the board on various 
committees and past chairman of the board at OVerlake Hospital, 
was called by the applicant to testify as a public witness on 
infectious waste policy issues. Mr. Stafford pointed out that 
the handlinq of infectious waste is an ever-increasinq concern, 
not only in terms of inherent risks, but also in terms of costs. 
He went on to explain that his is a busy hospital in an extremely 
competitive environment and that in order to do the best possible 
job it has to use the best vendor services available. He 
maintained that competition should exist and that there should be 
more than one licensed infectious waste hauler in the state. In 
choosinq an infectious medical waste hauler, he emphasized the 
risks faced in the field and suqqested that consideration be 
qiven to: quality and timeliness of service: professionalism; 
insurance, includinq qeneral liability, as well as pollution 
coveraqe; and licensinq. Sure-Way currently provides infectious 
waste service to the hospital. Mr. Stafford argued for the 
ability to choose amonq competinq vendors, on a level playinq 
field, to obtain the best possible service. 

40. H. Dinah Day, solid waste truck driver for Kinq 
County, testified on behalf of the applicant as an expert 
witness. She has been employed in the above capacity for eiqht 
years. She studied the handlinq of infectious medical waste from 
a solid waste worker's point of view and prepared a paper on the 
subject as part of her entrance into the Master's proqram at The 
Everqreen State colleqe. She described the situation as it 
existed durinq the time before the Kinq County regulations took 
effect; solid waste workers were beinq exposed to untreated 
infectious waste and risked contractinq diseases, such as 
hepatitis or AIDS. Her experience is confined to the Kinq County 
landfill. She was aware that one shop person was sprayed with 
blood while performinq his duties and knew of several other 
workers who were stuck by sharps. She described the trauma of 
the situation of a worker with a wife and two children beinq 
stuck by a sharp and havinq to be tested for AiDS. There were 
also numerous close calls. She has observed such thinqs as 
needles hanqinq out of doors on equipment and blood baqs breakinq 
and splatterinq in the work area. Ms. Day's recommendations 
included separate handlinq, transport and treatment of infectious 
waste from mainstream qarbaqe. The vehicles and drivers should 
be properly equipped. In pointinq out that autoclavinq is not 
always an effective method of sterilizinq waste, she recommended 
testinq and traininq proqrams to ensure autoclavtnq 
effectiveness. She had not conducted any studies herself on the 
effectiveness of autoclavinq. It was her opinion that 
incineration is the best disposal methodology currently 
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available. She termed the landfilling of untreated medical waste 
"irresponsible" even with liners. 

41. Stan Robinson, general manager of Sure-Way 
Incineration, Inc., testified in opposition to the application. 
Sure-Way currently holds temporary authority from the Washington 
utilities and Transportation Commission as follows: 

REFUSE COLLECTION SERVICE consisting of Infectious, 
contaminated and pathological waste, bio medical 
wastes, and other related infectious medical waste from 
hospitals, medical clinics or laboratories, nursing 
homes, medical or dental offices or clinics, health 
care centers, blood banks, pharmaceutical 
establishments, veterinary offices or clinics, funeral 
parlors, crematories, psychiatric care centers or 
offices, biological products industries and other bio 
medical institutions to 

incineration plants or other licensed disposal sites in 
the State of Washington. 

This certificate shall automatically terminate upon 
either the entry of a Commission order granting or 
approving withdrawal of Application GA-868 or, in case 
Application GA-868 is denied, dismissed, or the relief 
sought under Application GA-868 is limited in any way 
by Commission order, upon the expiration of the last 
day for seeking review of the Commission order or a 
later date fixed by order of a reviewing court. 
Order M. V. G. NO. 1356, GA-884, Ex. 59. 

Sure-Way started operations in January, 1987. In February, 1988, 
Sure-Way was acquired by Rabanco Companies. It currently has an 
application for permanent authority pending before the 
Commission. Mr. Robinson does not believe that Sure-Way has 
pollution liability insurance, excluding the typical sudden and 
accidental coverage. Sure-Way's office and facilities are 
located in Seattle. It trains'its employees in the handling of 
medical waste;' it currently has ten employees. Its equipment 
consists of three 28 foot semi-trailers, two 45 foot trailers, 
two 14. foot truck vans, one 24 foot van, one 22 foot van, three 
semi tractors, two 3/4 ton vans and two EI Caminos. Sure-Way 
provides containers (10, 20 or 35 gallon sizes) and polyurethane 
bags to its customers. When Sure-Way picks up the medical waste, 
it claims to take title to the waste. It advertises by direct 
mailings to medical facilities in the state, which are followed 
up by contacts from its staff of three salesmen. It serves 
approximately 500 customers in Washington, which are primarily 
located in Western Washington; he describes Eastern Washington as 
a "tough sale". In Mr. Robinson's opinion, there is room for two 
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or more infectious waste haulers in western Washington, but he 
was not sure about Eastern Washington. Sure-way initially 
disposed of the waste at the Thermal Reduction facility near 
Bellingham, but has since started taking it to a biomedical waste 
incinerator in Klamath Falls, Oregon. It plans to locate its own 
incinerator somewhere in Washington, but no such site has yet 
been approved. Sure-Way has been cited and monetary penalties 
have been assessed by the Commission for violations of laws and 
~l~. 

42. John Paul Jones, III, executive assistant for the 
Washington waste Management Association (WWMA or Association), 
Olympia, testified in opposition to the application. The 
Association is a non-profit trade organization composed, in part, 
of many of the G-certificated haulers in the state; it does not 
hold any WUTC operating authority or provide service, but 
protested on behalf of its members (it does not speak for non
member G-certificate holders, that happen to serve significant 
areas in the state). It is the position of WWMA that the G
authority issued by the WUTC includes the right to pick up 
medical waste. Mr. Jones does see a permanent role for 
specialty waste hauling service being provided, with its 
differing equipment, training of personnel and disposal 
methodology as compared to the normal garbage and refuse solid 
waste stream. Although Mr. Jones alleged that its members are 
ready, willing and able to provide medical waste hauling service, 
he did not know of any members offering segregated medical waste 
hauling and incineration service. He felt its members in King 
County were complying with the new King County regulation, but he 
did not have specific knowledge on this. 

43. Edward C. Rubatino, president and co-owner of 
Rubatino Refuse Removal, Inc. (Rubatino), Everett, testified in 
opposition to the application. Rubatino holds WUTC Certificate 
No. G-58, which, as described by Mr. Rubatino, basically 
authorizes garbage and refuse collection service in the City of 
Everett, a portion of the City of Mukilteo and a portion of 
Snohomish County east of Everett. He added that neither his 
company, nor any other Association member serves the City of 
Lynnwood. Hr. Rubatino acknowledged that there are infectious 
waste generators in Snohomish County and he feels that his G
authority includes infectious waste. Rubatino does not have 
pollution insurance. His testimony made reference to the 
Snohomish County regulations adopted in October, 1987, which 
require special handling and treatment of infectious wastes. The 
Snohomish Health District infectious waste guide for medical 
waste generators in Snohomish County refers generators to 
American Environmental or Sure-Way for more information 
concerning private arrangements for the handling, treatment 
and/or disposal of infectious waste. Although his company does 
not currently offer or provide a segregated, infectious waste 
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service, Mr. Rubatino said he would be willing to make 
arrangements to do so. He acknowledged that he believes his 
company is currently handling medical waste within the general 
waste stream. In responding to the provision in the infectious 
waste guide that sharps are to be disposed of by incineration or, 
following treatment, by direct non-compacted haul to the 
landfill, Mr. Rubatino said that his company would be willing to 
provide such direct hauls, although he has not provided such 
service to date. He has not received any requests to handle 
infectious waste, except for one request to haul such waste which 
had already been treated. He added that he would get involved in 
infectious waste when he arranges for an off-site incinerator. 

44. Brian Lawson, president and owner of Lawson 
Disposal, Inc. (Lawson), Issaquah, testified in opposition to the 
application. Lawson is the holder of WUTC certificate No. G-41 
which, according to Mr. Lawson, basically authorizes garbage and 
refuse collection service in the central part of King county on 
the east of Lake Sammamish and between the north side of Issaquah 
and the south side of Redmond. Protestant's counsel conceded 
that Lawson does not have pollution insurance. Mr. Lawson is not 
familiar with the EPA Guidelines on infectious waste, but is 
familiar with the new King county regulations which require 
specialized handling of medical waste. It is his position that 
medical or biohazardous waste is covered within Lawson's G
certificate. Although he did not know of specific companies, he 
was sure that there are generators of infectious or biomedical 
waste in his territory, such as health care facilities. He has 
no idea whether any of these facilities segregate their medical 
waste. Mr. Lawson is aware that infectious waste is being 
generated on a daily basis, yet he has not chosen to obtain the 
necessary permit, equipment and personnel to properly handle this 
type of waste. He explained that his company has not had any 
requests to handle segregated medical waste and, further, that 
the burden is on the generators of the infectious waste. Mr. 
Lawson stated that his company is waiting until it receives such 
requests and that it could then "gear up" within 30 to 60 days to 
meet the need; in the meantime, he acknowledged the possibility 
of referring the generators to American Environmental or Sure
Way. Mr. Lawson admitted that his company is currently picking 
up infectious waste commingled along with other waste, and that 
it could exceed the 100 pound threshold set forth in the King 
County regulations; he thus acknowledge6 that his company could 
be in violation in that it is not permitted by the King County 
Board of Health. Lawson has not applied for any such permit. 

45. Dan Dietrich, president and owner of Consolidated 
Disposal Service, Inc., Ephrata (WWMA member), testified in 
opposition to the application. Consolidated holds WUTC 
Certificate No. G-190 which, as described by Mr. Dietrich, covers 
a geographic area of roughly 100 miles long and 50 miles wide, 
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and essentially authorizes garbage and refuse collection service 
in the panhandle portion of Adams County~ primarily the largest 
population area in Adams County, Othello~ extending northerly 
through Grant county to an area just south of the Grand Coulee 
Dam area. Mr. Dietrich acknowledged that his company services 
facilities that generate medical waste and added that, although 
regulations may be forthcoming, there are currently no local or 
county regulations which require different treatment for medical 
waste as opposed to the normal solid waste stream. Mr. Dietrich 
has not reviewed the EPA Guidelines or the WUTC draft regulations 
on infectious waste. The commingled medical waste it picks up is 
transported to the landfill along with the rest of the garbage. 
When asked if he intends to continue transporting untreated 
infectious waste to landfills in his service area until such 
practice might be disallowed, Mr. Dietrich responded that he has 
no other means available. Although admitting that his customers 
may have need for specialized transportation and disposal of 
infectious waste, Mr. Dietrich testified that they have not made 
him aware of them. Two hospitals in the area use the services of 
a specialized medical waste hauler for their infectious waste, 
according to Mr. Dietrich. Consolidated does not currently offer 
a segregated, containerized infectious waste hau1ing service, 
although it recently (March, 1989) purchased a Frito-Lay tractor 
and trailer with a sealed aluminum interior that could be used 
for this purpose~ this vehicle is not currently being used. 

46. Donald J. Hawkins, vice-president of Murrey's 
Disposal Company and American Disposal Company, Puyallup (WWMA 
members), testified in opposition to the application. American 
Disposal is the holder of WUTC certificate No. G-87, which 
authorizes garbage and refuse collection service in a portion of 
Pierce County in the Gig Harbor area, essentially west of the 
Narrows Bridge to the Kitsap County line. Murrey's Disposal is 
the holder of WUTC certificate No. G-9, which authorizes garbage 
and refuse collection service essentially in eastern Pierce 
County, serving PUyallup, Sumner, Bonney Lake and Buckley; a 
small portion of its service area runs into King County. 
According to Mr. Hawkins, there are medical waste generators in 
these service territories, although he has not been requested to 
provide any specialized handling of such waste. As of the date 
of his testimony, Mr. Hawkins' companies had not offered a 
segregated infectious waste hauling service. He acknowledged 
that untreated medical waste is currently being taken to 
landfills by his companies; he has not taken steps to stop this 
practice even though he did not feel it was good for the 
environment. He plans to continue this practice until 
regulations prohibit it. His company does not carry general 
pollution liability insurance. He is not familiar with the EPA 
Guidelines on infectious waste, but is familiar with the Pierce 
County regulations that will call for the segregated hauling of 
medical waste. He will need to get a permit, which he has not 
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yet applied for and will also need to obtain appropriate 
equipment and adequately train drivers. Neither of these 
disposal companies have written procedures for handling medical 
waste. Inquiries have been made with a hospital in Puyallup 
about incinerator availability, but Mr. Hawkins was not sure of 
any Pierce County site that could accept off-site-generated 
medical waste for incineration. 

47. Daniel Leidecker, owner of Nooksack Valley 
Disposal, Inc., Lynden (WWMA member), testified in opposition to 
the applic~tion. Nooksack is the holder of WUTC Certificate No. 
G-166, which, as described by Mr. Leidecker, authorizes garbage 
and refuse collection service in a 300 square mile area in 
Whatcom County, including the cities of Lynden, Nooksack, Sumas 
and Everson. There are no hospitals in this service area, but 
there is a rest home, some small medical clinics and veterinary 
clinics that generate medical waste. Mr. Leidecker is not 
familiar with EPA Guidelines on infectious waste. He added that, 
currently, there are no county regulations on medical waste. The 
rest home segregates its untreated medical waste into a 
designated container, but when Nooksack picks up, it compacts 
this medical waste in its truck along with the rest of the 
garbage and hauls it to the county landfill. Mr. Leidecker 
acknowledged that there are risks involved in the compacting and 
landfilling of untreated medical waste. His company has not been 
requested to provide a segregated, medical waste hauling service 
or for the incineration of such waste. According to Mr. 
Leidecker, Nooksack will provide such service if and when 
regulations require it. It does not currently possess suitable 
van equipment for transporting boxed medical waste, nor are its 
employees trained in the handling and transportation and off-site 
disposal of segregated medical waste. If he were to receive a 
request for containerized, infectious waste service, including 
off-site incineration, Mr. Leidecker would refer the generator to 
a specialized infectious waste company, such as Sure-Way or 
American Environmental. 

48. Jerry L. Graham, general manager for RST Disposal 
Co., Inc., Federal Way Disposal Co., Inc., Nick Raffo Garbage 
Co., Inc., and Tri-star Disposal, Seattle (WWMA members), 
testified in opposition to the application. RST Disposal is the 
holder of WUTC Certificate No. G-185, which, according to Mr. 
Graham, authorizes garbage collection service essentially in 
south King County, with some meandering through the county. RST 
Disposal Co., Inc., d/b/a Tri-Star Disposal, holds temporary 
Certificate No. TG-64 authorizing garbage and refuse collection 
service wi~hin the City of Kent. Federal Way Disposal is the 
holder of certificate No. G-35, which authorizes garbage 
collection service in portions of south King County to the Pierce 
County line. Nick Raffo Garbage is the holder of Certificate No. 
G-16, which authorizes garbage collection service essentially in 
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south King County from 192nd street North to the Seattle city 
limits and from Highway 99 west to Puget Sound. The above 
service areas include generators of medical and biomedical waste, 
such as hospitals, medical and dental facilities, veterinary 
clinics and senior care facilities. To his knowledge, his 
companies have not had any requests for specialized medical waste 
hauling, but he did acknowledge the possibility that such could 
have been requested and not brought to his attention. He 
acknowledged that generators in his service areas are possibly 
violating King County regulations on infectious waste. He is 
somewhat familiar with the new King County regulations that went 
into effect in January, 1989 and testified that his companies 
intend to comply therewith. At some point in the future when 
proper permits and equipment are obtained, he intends to send his 
customers a letter advising them of the need to comply with the 
King County regulations. In response to a hypothetical question 
wherein a generator requested immediate infectious waste service 
to be in compliance with the King County regulations and Mr. 
Graham's companies had not initiated such a service, Mr. Graham 
indicated that he might refer the generator to the applicant. 
Although not yet completed, there are discussions taking place 
concerning the acquisition of van equipment for transporting 
medical waste and concerning the use of an out-of-state 
incinerator. According to Mr. Graham, they don't feel 
comfortable with the incinerator located near Bellingham; he did 
acknowledge that the applicant has good disposal facilities. 

49. Ron Norton, environmental health specialist and 
infectious waste project coordinator with the Tacoma-Pierce 
County Health Department, was called as a witness by counsel for 
LeMay Enterprises. Mr. Norton identified the Tacoma-Pierce 
County Health Department Infectious waste Rules and Regulations 
approved by the Board of Health in 1989. Special handling, 
transporting and disposal procedures are set forth in these 
regulations. Annual permits are required. At the time of his 
testimony, applications were currently pending from the 
applicant, LeMay Enterprises and Sure-Way and, in Mr. Norton's 
opinion, there was no reason to believe that any of the 
applications would be denied. In pointing out that the 
regulations prescribe treatment methods, which include 
incineration and steam sterilization, Mr. Norton acknowledged 
that an added benefit of incineration is its reduction of the 
waste stream. He also acknowledged that incineration is the only 
approved treatment method for pathological wastes at this time. 
He added that sharps can be either steam sterilized or 
incinerated under the Pierce County regulations and that non
treated infectious waste is not allowed to be compacted. After 
identifying the four hospitals in Pierce County that have 
biohazardous incinerators, Mr. Norton indicated that, consistent 
with a trend in the industry, they are no longer open for 
incineration of infectious waste from the general public. He 
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felt that it was a good idea to have specialized medical waste 
hauling and off-site disposal services available to the public. 

50. Norman LeMay, refuse manager of LeMay Enterprises, 
Inc., d/b/a Pierce County Refuse Co., testified in opposition to 
the application. LeMay Enterprises is holder of WUTC Certificate 
No. G-98, and, as described by Mr. LeMay, primarily serves 
portions of western Pierce County to the west of Meridian street 
(the certificate also includes areas in Mason, Lewis and Thurston 
Counties). As further clarification of its Pierce County 
territory, LeMay Enterprises does not serve Lakewood, the 
Puyallup area or areas west of the Narrows Bridge. The City of 
Tacoma has its own municipal solid waste service. Mr. LeMay 
indicated that infectious waste is included within the company's 
G-certificate authority. LeMay Enterprises recently created an 
infectious waste division and, effective February, 1989, pursuant 
to rates filed with the Commission, started serving customers; 
thus far, its infectious waste division has not been making a 
profit. These losses are currently being absorbed by LeMay 
Enterprises and Mr. LeMay stated that it will be requesting a 
rate increase for its infectious waste operations. It also 
intends to obtain a permit authorizing the use of an autoclave in 
the near future. In the past, LeMay Enterprises took infectious 
waste to a Pierce County hospital for incineration, but the 
hospital did not want to continue this practice; hospitals in 
Pierce County are not available for incineration of medical waste 
according to Mr. LeMay. It currently transports its infectious 
waste to the Thermal Reduction facility near Bellingham. Though 
this facility has received much criticism concerning its 
practices and safety, Mr. LeMay has not investigated into the 
matter and answers that it is a permitted incinerator site. 

51. Terry Adkins, testified on behalf of LeMay 
Enterprises as its infectious waste coordinator. He has held 
this position for six months and his previous experience was in 
appliance and furniture sales. Mr. Adkins is familiar with the 
Pierce County regulations. He described the infectious waste 
equipment, which includes a van, a truck (needs to be upgraded
not currently being used), boxes with double bag liners, 
chemicals for spills, disinfectants and various items of 
protective clothing. He also pointed out that LeMay has an 
infectious waste procedures manual. In March, 1989, he sent out 
150 to 175 letters to various types of medical facilities 
advising them of the Pierce County regulations and of LeMay 
Enterprise's availability to provide infectious waste service. 
According to Mr. Adkins, LeMay Enterprises currently provides 
segregated, medical waste service to approximately 25 to 30 
customers in Pierce County (it has no customers using its 
infectious waste services in Thurston, Mason or Lewis Counties). 
Mr. Adkins makes two trips per month to the Thermal Reduction 
site; in the meantime, the infectious waste is stored in the van. 
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Mr. Adkins is aware that the Thermal Reduction facility stores 
the ash on site under tarps and that TRC has been the subject of 
ongoing investigations concerning its compliance with 
environmental regulations. 

52. Dennis D. Westerlin, operations manager for 
Resource Recovery, Tacoma, testified in opposition to the 
application. This protestant is a transporter of hazardous and 
chemical waste in the state of Washington under WUTC Certificate 
No. G-176. It is a subsidiary of Chemical Processors, Inc., 
which is a hazardous waste company. It has trained drivers and 
equipment suitable for transporting commodities within its WUTC 
authority. It uses a manifest system which enables it to track 
the hazardous waste from the point of generation to the point of 
disposal. Mr. Westerlin explained that, to the extent that 
infectious waste is also hazardous, his company has authority to 
transport it, but acknowledged that it cannot transport 
infectious waste that is not also deemed hazardous. It 
transports the hazardous waste to out-of-state disposal sites. 
Resource Recovery does not have a permit to operate as an 
infectious waste transporter in King County. 

53. By stipulation of the parties, an affidavit of 
Alexander H. Koch, manager of field services for Chemical 
Processors, Inc., was entered into the record. In his affidavit, 
Mr. Koch pointed out that he had testified in the Sure-Way 
hearing (GA-868) that customer inquiries regarding transportation 
of infectious waste had, in the past, been referred to American 
Environmental by the sales personnel employed by Chemical 
Processors, Inc., which was also working on arrangements to 
tender to American Environmental infectious waste for 
transportation to California. (See Exhibit No. 69). 

CONCLUSIONS OF ~ 

1. The Washington utilities and Transportation 
Commission has jurisdiction over the parties and subject matter 
herein. 

2. The applicant's proposed amendment, set forth in 
Finding of Fact No.3, should be accepted. 

3. The following protests should be dismissed: 
Bayside Waste Hauling & Transfer, Inc., Metropolitan Services 
Corp., Northwest Garbage Co., Inc., Washington Disposal Co., 
Inc., Rainier Disposal Co., Inc., Snoking Garbage Co., Inc., 
Benco Disposal, Inc., Dependable Disposal, Inc., Hi-Valley 
Disposal, Inc., Yakima Valley Disposal, Inc., and Nooksack Valley 
Disposal, Inc. 

4. The applicant is fit, willing and able to provide 
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the service herein requested under the provisions of Chapter 
81.77 RCW and under Chapter 480-70 WAC. 

5. The protestants will not provide service to the 
satisfaction of the Commission. It has been established that 
public need exists for the amended authority applied for by the 
applicant. 

6. It is in the public interest and required by the 
public convenience and necessity, pursuant to the provisions of 
RCW 81.77.040, that the applicant be issued a certificate 
authorizing it to operate in garbage and refuse collection 
service as follows: 

Garbage and Refuse Collection Service consisting of 
biohazardous, infectious, contaminated and pathological 
waste and other related infectious medical wastes in 
specialized containers from points in the State of 
Washington to incineration sites owned and/or operated 
by American Environmental Management Corporation. 

7. All motions made in the course of this proceeding 
which are consistent with the findings, conclusions and decision 
herein are granted, and those inconsistent therewith are denied. 

Based upon the above findings of fact and conclusions of 
law, the commission enters the following order. 

ORDER 

WHEREFORE, IT IS HEREBY ORDERED That Application No. 
GA-874, as amended, of American Environmental Management Corp. 
for a certificate of public convenience and necessity to operate 
motor vehicles in furnishing garbage and refuse collection 
service as set forth herein is granted. Upon compliance by the 
applicant with all applicable laws and Commission rules, a 
certificate of Public Convenience and Necessity shall be issued 
as set forth in Appendix A, attached hereto and by this reference 
made a part hereof; and 

IT IS FURTHER ORDERED That the following protests are 
dismissed: Bayside waste Hauling & Transfer, Inc., Metropolitan 
Services Corp., Northwest Garbage Co., Inc., Washington Disposal 
Co., Inc., Rainier Disposal Co., Inc., Snoking Garbage Co., Inc., 
Benco Disposal, Inc., Dependable Disposal, Inc., Hi-Valley 
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Disposal, Inc., Yakima Valley Disposal, Inc. and Nooksack Valley 
Disposal, Inc.1 and 

DATED at Olympia, Washington, and effective this ~~ 
day of November, 1990. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

3t{~~<U<)~ 

SHARO#~h==--
RIC~~~ ~SAD, Commissioner 

NOTICE TO PARTIES: 

This is a final order of the commission. In addition to judicial 
review, administrative relief may be available through a petition 
for reconsideration, filed within 10 days of the service of this 
order pursuant to RCW 34.05.470 and WAC 480-09-810, or a petition 
for rehearing pursuant to ROW 80.04.200 or RCW 81.04.200 and WAC 
480-09-820 (1). 
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GARBAGE AND REFUSE COLLECTION SERVICE consisting of 
biohazardous, infectious, contaminated and pathological waste 
and other related infectious medical wastes in specialized 
containers from points in the State of Washington to 
incineration sites owned and/or operated by American 
Environmental Management Corporation. 
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SERVICE DATE 

JAN 251993 

BEFORE THE WASHINGTON UTILITIES AND ~RANSPORTATION COMMISSION 

In re Application.GA-75154 of ) 
) 

RYDER DISTRIBUTION RESOURCES, INC. ) 

for a certificate of Public 
Convenience and Neoessity' to 
operate lIIotor vehicles in 
furnishing GARnAGE AND/OR REFUSE 
COLLECTION SERVICE. 
.. .. .. .. .. .. .. . . .. .. .. , .. .. .. .. 

) 
) 
) 
) 
) 
) 

. ) 

ORDER H. V. G. NO. 1596 

HEARING NO. GA-75154 

COMMISSION DECISION AND 
ORDER GRANTING REVIEW; 
MODIFYING INITIAL ORDER; 
AUTHORIZING REDOCKETING 

NATURE OF PROCEEDING: ~his is an application for 
oontract carrier authority to operate as a oarrier engaged in the 
transportation of solid waste consisting of biohazardous wastes 
in specified counties under contract with sterioycle, Inc. 

INITIAL ORDER: Administrative Law Judge Heather Ballash 
entered an initial order on November 18, 1992, proP98in9 that the 
application be granted. 

PETITIONS FOR ADMINISTRATIVE REVIEW: Protestants and 
Commission Staff petition for administrative review, challenging 
many ot the decisions in the initial order. Applicant answers, 
supportinq the initial order. 

COMMISSION: The Commission grants the petitions for 
review, in part, ruling that the service sought by the 
application is not appropriate for contract carriage and is not 
required by the publiooonvenience and necessity because it 
co.nsists of performinq the traneportation function for an 
unlicense~ common oarrier. The Commission stays the etfect of 
its order for ninety days or for such further time as may be 
required for regulatory action. 

[1]' The transportation of solid wast. for collection and 
disposal for compensation requires a certificate to operate as a 
solid wast. collection company. RCW 81.77.010. 

[2) A person who arranges the collection of generators' 
solid wast., having aocepted responsibility for doing so in 
conjunction with another purpose, does not act as a 
transportation broker. 

[3] "Cream skimming", selective service to the most 
lucrative accounts and avoidance of less lUcrative or more 

·xeadnot.a are providad aa a •• rvio. to the readers and do not 
conatitute an official atat_ent of the co_ission. 'that atat ... nt 
i8 .. 4. in the ord.r itaelf. 

I 
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eXpensive accounts to serve, is forbidden to regulated solid 
waste oarriers. RCW 81.28.010. 

[4) Persons who have the lawful authority to do so, other 
than generators, may be responsible for ordering collection of 
solid waste. RCW 81.77.040. 

[5] The satisfactory nature of existing carriers' service 
and the public's need for an additional carrier are judged as of 
the time an application is filed. RCW 81.77.040. . 

(I] The satisfactory nature of service by providers of 
specialized solid waste Collection services is measured according 
to the specialized needs of clients and may include the 
technology of disposal, ability to coordinate disposal, the 
nature of protection afforded Collected waste, and protections 
against potential statutory and civil liabil1ty. RCW 81.77.040. 

[7] The finding of failure of satisfactory service does not 
necessarily involve a moral judgment. A carrier may be found 
unsatisfactory despite providing excellent service to the publio 
within the terms of its certificate if the service does not meet 
the reasonable requirements of shippers. The carrier's remedy is 
to be observant about customers' needs and to seek authority that 
will permit it to meet those needs. ROW 81.77.040. 

[8] The Commission will look to the nature of"' a proposed 
operation rather than the label applicants apply to it. ROW 
81.77.040. 

[t] A firm that controls or manages vehicles engaged in the 
transportation of solid waste for collection and disposal for 
compensation is operating as a solid waste collection company and 
requires authority from the Commission for that activity, even 
though it attempts to use another carrier to accomplish the 
physical collection service. RCW 81.77.010; ROW 81.77.040. 

[10] A proposed contract carrier service is not required by 
the public convenience and necessity when its function would 
further the unlicensed conduct of a regulated activity. ROW 
81.77.040. 

[11] The issue of' need for an additional solid waste carrier 
to provide specialized collection service involve. an evaluation 
of customers' reasonable need for additional or different service 
as well as all of the consequences of a grant of authority. RCW 
81.77.040. 

[12] The Commission may stay the effect of an order to avoid 
disruptions to customers and to allow time to prepare additional 
procedures. ROW 34.05.467, WAC 480-09-800. 
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[13] Amendment and redocketinq an application is appropriate 
to allow correction of a flaw in an application and to avoid the 
need to repeat long and expensive process. WAC 480-70-150. 

[14] An affiliated interest transaction that could affect 
the lawful level of rates does not affect contract carrier entry 
unless it affects the viability of the operation, the identity of 
responsible control, or some other element bearing on entry. RCW 
81.77.040. 

[15] payments for asserted 
percentage of business revenues 
rebate when paid by a shipper. 

marketing services based on a 
do not constitute an unlawful 
RCW 81.28.210. 

[1'] Authority to collect biohazardous waste is a subset of 
both garbage and refuse collection and is not a category of solid 
waste impermissible under Rew 81.77.040. 

APPEARANCES: Boyd Hartman, attorney, Bellevue, and 
Warren Goff, attorney', Memphis, Tennessee, represent the 
applicant, Ryder Distribution Systems, Inc. Anne Egeler and 
Robert Simpson, assistant attorneys general, represent the 
commission staff. Jack DaVis, attorney, Seattle, represents 
Waste Management of Seattle, Inc., et a~. Richard A. Finnigan, 
attorney, Tacoma, represents Seattle Disposal Co., Rabanco Ltd., 
et al. James Sells, attorney, Bremerton, represents Washington 
waste Management Association. David W. wiley, attorney, 
Bellevue, represents American Environmental Management Co. 

MEMORANDUM 

This is an amended contract carrier application fora 
certificate of public convenience and necessity to furnish 
biohazardous l waste collection service between the facilities of 
stericycle, Inc. in Morton, Washington, and points in seventeen 
counties, under contract with Stericycle. 

Stericycle provides what it describes as an integrated 
systea ot aonitoring, processing, and treating infectious medical 
waste. Stericycle treats biomedical wast. in a dielectric oven 
utilizinq low trequency radio waves to generate a high strength 
electrical field. Biomedical waste passes through the field, 
absorbinq the energy and heating internally so that it i. 
decontaminated. The waste can then be disposed in a landfill or, 
as Stericycle eventually intends, recycled. Stericycle developed 
the process as an alternative to incineration. It opened its 
Morton, Washington, facility on January 17, 1992. The applicant 

For purposes of this order, the terms "biohaZardous", 
"biomedical" and "infectious" are used interchangeably. 
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is serving Stericycle under temporary authority that this 
Co~ission granted. 

PAGE 4 

An initial order would grant the application, ruling 
that stericycle i. a proper shipper to support a contract carrier 
application, thllt existing carriers will not ser"e to the 
satisfaction of the Commission and therefore additional authority 
may be granted, and that the public convenienoe and neoessity 
require the proposed service. 

The Commission rules that the applioation as now 
oonstituted may not be granted, but stays operation of this order 
for ninety days with leave for tho applicant or its successor in 
interest to redooket the application as one for common carrier 
service, or for other action as provided in the body of the 
order. 

The Proposed service. 

stericycle, Inc. has developed a process to sterilize 
and recycle materials used in the medical field that come into 
contact with contamination such as tissue, body fluidS, or 
medical sera or chemicals.' It has invested some $5 million in a 
plant to accomplish those purposes, located in Horton, 
Washington. 

To begin the service, stericycle targeted large 
generators of biohazardous waste in some seventeen western 
Washington counties, principally hospitals near Interstate 
Highway No.5 (the "1-5 corridor"). Most, if not all, generate 
more than 400 gallons of biohazardous waste per month. 
stericyole undertakes to provide a complete service to the 
generators of waste. As the initial order notes: 

stericycle offers qenerators of waste what it calls a "total 
service approach" to medical waste management. Under 
contract with generators, Stericycle provides an aUdit of 
the waste stream at the generator's facility, training and 
education programs for generator staft, paokaging, 
transportation, deactivation, recycling and disposal. 

To provide the physical collection service to its 
customers, Stericycle has contracted with Ryder Distribution 
Systems, Inc. (Ryder), the applicant. stericycle requires 
generators to place substances for disposal in containers it 

lAlthough it accepts biological substances or "pathological 
wastes" for disposal, it transships them to another facility for 
inoineration. It does not intend to offer its own disposal service 
tor those substances. 
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provide., called "steritubs." It use. bar coding to identify and 
track shipaant., for which it has accepted liability. It has 
outtitted Ryder's vehicles with bar code readers to maintain 
control over shipments from the time ot collection. stericycle 
controls Ryder's activities, and contende that its direct and 
complete control ot Ryder's transportation activities support a 
grant of contract carrier authority. 

The Commission granted Ryder's application and affirmed 
the grant on brief adjUdication. It ruled that under proper 
te.ta for grants of temporary authority, the service appeared to 
be consistent with the public intereat. The commission 
emphasized that its decision applied only to the grant ot 
temporary authority, under standards tor grant. of temporary 
authority,' and on the basia ot the evidence presented in that 
proceeding.· Orders on temporary authority constitute no 
precedent for the treatment of any parallel application for 
"permanent" authority. 1lU, Order H.V. No. 141271, In re Becker 
Trucking. Inc., App. No. P-19787 (April 1990). 

Now Ryder has presented its ca.e tor "permanent" 
authority. An administrative law judge heard the ca •• and has 
entered an initial order, proposing that the application be 
granted. Parties challenge most of the ruling. of the initial 
orderi applicant answers. 

"RegulAtorY BAgkgrQund, 

The law regulating the transportation ot solid waste 
for collection and for disposal in Washington, Chapter 81.77 RCW, 
was adopted in 1961. The law follows the pattern ot utility 
regulation, in that it treats solid waste collection aa a natural 
monopoly with efficiencies and public benefit gained through 
exclusive service. The law provides for service territories in 

'T_porary authorities are used to meet immediate needs and are 
granted pursuant to statutory authority to do so with or without 
hearing, emphasizinq that they are discretionary acts. In order to 
meet emerqent needs, the Commission must make temporary authority 
decisions quickly. 

~he Superior Court has reversed the grant of temporary 
authority, without prejudice to the Commission's resolution of the 
issues in this application. operations continue under the court's 
stay of the decision. 
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which a carrier may be the sole provider, but must in return 
offer nondiscriminatory service at regulated rates.' 

Overlapping authority may be granted only if the 
existing carrier in the territory will not perform to the 
satisfaction of the commission, and then only if the new service 
ia required by the public convenience and necessity. RCW 
81.77.040. The commission applies objective tests for 
performance to its satisfaction and for public convenience and 
necessity, based upon the service of existing carriers and upon 
public needs at the time the application is filed. 

Only after two decades of operation under the law did 
the first questions arise about the usefulness of universal 
collection in specified service territories for the collection of 
wastes requiring specialized services. In the 1980's, the 
Co~ission first considered specialized applications for 
authority to collect only hazardous wastes.' The toxic nature of 
the substances, and required specialized collection and disposal, 
are such that the tests developed for grants of universal service 
may not be directly relevant to needs for collection of certain 
kinds of waste. Among the factors bearing on grants of 
specialized authority is the possibility of a generator's 
continuing liability for damage caused by a SUbstance after 
collection or disposal.' 

It is against that regulatory backdrop that we view 
this application. 

Is MotQr Carriage Appropriate? 

After stericrcle completes its process, it disposes 
of most non-pathological substances in a landfill. Stericycle 

'A statute providinq for exclusive certificates tor the use of 
highways for transportation by motor vehicle does not violate Art. 
III, Sec. ZZ ot the Washinqton State constitution. State ex rei. 
Dept. ot PUblic Works v. Inland Forwarding Corp., 164 Wash. 412, 2 
P.2d 888 (1931)1 Order X.V.G. No. 504, In re PiTommaso, App. Nos. 
GA-734 and GA·736 (August 1971). 

6~, Order N.V.G •. No. 647, united prain Oil Co., App. No. GA-
465 (198Z): Order X.V.G. No. 1183, Amalgamated Se~yice., InQ" App. 
No. GA-767 (Nov., 1984); Order X.V.G. No. 1452, AmeriCAn 
Enyironmental Management Corp., App. No. GA-874 (1990). 

'See diSCUSSion, below. 

'''Pathological'' material includes ti •• ue, blood, body parts, 
and cultures. See Finding of Fact No. 13. 

. I 

I 
1 
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dillposes of all patholoqical material that it collects, 
untreated, at an incineration facility. The initial order ruled 
that this application was properly filed for the transportation 
of solid waste and that the service is not, under the evidence, a 
motor carrier operation. 

The waste Management companies (WI).' and Rabancolo 

challenge the ruling, contending that because stericycle 
represents to potential customers that it. process is tor the 
purpose of recycling, the application should be for motor carrier 
authority. 

[I} The application seeks authority to transport 
pathological substances for disposal, and those substances are 
disposed of. Stericycle also dispose. of the non-pathoqen1e 
substances after treatment, despite its recycling goal. and 
repre.entations to potential customer.. Under those fact., the 
commission requires so11d waste authority. The cOlllllli •• 10n doe. 
not rule that all of the future activity as represented on this 
record would be proper under a solid waste certificate, only that 
a solid waste certificate under chapter 81.77 RCW is required to 
conduct the transportation for collection and disposal described 
on the record. Transportation for recycling, under present law, 
requires motor common carrier authority i.sued under chapter 
81.80 RCW. The cOllllllission affirms the initial order's ruling 
that solid waste collection authority is required for the 
proposed operation. 

Is stericycle a Broker? 

The initial order rejected arguments that stericycle is 
a transportation broker, relying on its proposal that the 
proposed service is not motor carriage and upon Commission 
Statt's argument that there is no provision tor brokerage in the 
solid waste law or rules. 1I The Washington waste Management 

'We will refer to the intervening Waste Management companies 
collectively a. WMI for administrative oonvenienoe. 

IOSi_ilarly, we will for convenience refer to Seattle Disposal, 
Rabanco Ltd., et al., collectively as Rabanco. 

IIMany of the issues raised and the argument. pre.ented are 
based on analoqy with motor carrier law and requlation for the 
transportation of property with value. In some instances, not only 
do speCific laws or requlations differ, but the underlying purposes 
for the laws and regulations difter. The focus ot the solid waste 
law, chapter 81.77, ill universal collection and disposal, and 
transportation i8 regulated beoause it aooomplishes tho.e and other 
objectives. The focus of the motor carrier law, chapter 81.80 RCW, 
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Association (WWMA) and Rabanco contend that stericycle is not the 
true shipper but, as the arranger of transportation for the 
SUbstances it commits to collect, it is a broker. 

The commission rejects the challenges. Whether or not 
an individual is operating as a broker or forwarder does not 
depend on whether the term or the function is provided for in law 
or regulation. '1 Here, however, stericycle is not operating as a 
broker or 'forwarder. It has not held itself out as an agent Who 
will tind or consolidate transportation, for a fee, for persons 
needing it. It is conducting a comprehensive collection and 
dispolJal activity.13 

[2] Stericycle operat~s as a provider of consulting, 
collection, recycling and disposal services. Its transportation 
functions under itlJ present operation are not brokerage but are 
accomplished under its authority from the generator to provide a 
collection and disposal service. 

Cream Skimming. 

The initial order rejected contentions that Stericycle 
is engaging in "cream skimming" by seeking only to serve the 
largest and most profitable accounts. It found that, while 
Stericycle had initially served and solicited the largest 
customers, its eftorts to expand its operations to smaller 
customers showed its intention to provide universal service. 

WMI and Rabanco Challenge the initial order's finding. 
They contend that stericycle's cream skimming has caused their 
revenues to drop from the loss ot the largest customers and their 
expenses to rise.~ This may cause performing regulated services 

is transportation which is regulated because it is an essential 
underpinning ot commerce in modern society. Many principles, 
policies, and terms are transferable. The transfer is not 
automatic, however, and should be undertaken with care after 
examining underlying policies. 

IlLaw or requlation may determine whether the activity may be 
done lawfully, not whether it exists in fact. 

u~, Order H. V. No. 115329, In re Better Homs Deliveries . 
.Iru:;.." App. No. P-69864 (February 1987). There, applicant's request 
for brokerage authority was denied when the Commission determined 
that the proposed operation constituted contract carriage. 

14The experiences in EVergreen Waste Systel!lS, Cause No. 
(Hay 1986) and 'All County Dieponl, Cause No. TG-1859 
1905), tend to support this contention. 

TG-1911 
(August 

ORDERS CITED IN STAFF'S INITIAL BRIEF - 78



J • 

FROM:ADMIN HEARINGS JEFFERSON TO: 206586 1172 JAN 19. 1995 12: 40PM P.10 

G \..; 

ORDER N. V. G. NO. 1596 PAGE 9 

to becollle so expensive that generators llIay dWllp illegally,1S that 
other custo~ers eubsidize them, or that the local carrier 
abandons the specialized service entirely. Ryder responds that 
Stericycle is expanding its operation to slIIaller generators, and 
is not crealll skimming, but in any event it is unrequlated and has 
no obligation to serve all custOlllers. It is free .s a competitor 
in an open market, arques Ryder, to pick and choose its custolllers 
and to offer services at any rate it chooses, above or below its 
cost. 

[3] Requlated solid waste collection companies lIIust provide 
universal waste collection without discrimination. RCW 
81.28.010, 81.28.180, and 81.28.190. They must operate under 
rates that are just, tair and reasonable and that do not 
discriminate or provide unreasonable preference.. ~ It is 
irrelevant whether stericycle is or is not cream ski .. ing. The 
issue is whether stericycle ie or is not subject to requlation as 
a solid waste collection company. If it i. not subject to 
requlation, it may serve anyone it chooses at any rate it 
chooses. If it is subject to requlation, it muet operate under 
pertinent law. 

Mav a non-generator be a "shipper"? 

Protestants and Commission Staft dispute the initial 
order'. conclusion that a non-qener.tor may be a .~ipp.r -- i.e., 
laWfully arranqe and pay for collection, and support an 
application for solid waete collection authority. ACdeptinq 
their arqlUllent would resolve this application. It could have 
adverse consequences in other settings, however, and does not 
answer the issue that actually deter=ines the application under 
the facts of record. 

[4] We reject the concept that only a qenerator .ay 
lawfully accept responsibility tor arranging collection. No 
statutory lanquage lilllits collection to generators and no 
statutory lanquaqe prevents nongenerators from arranging 
collection • 

It the argument prevailed, the owner of property on 
which material i. illegally dumped could not order it. 
oollection. A landlord could not order collection for a tenant. 
The operator of an independent and specialized aite treatment 
operation could be barred from securing necessary collection. 
The better rule, needed for a comprehensive waste collection 
system, is that a person who has authority to arranqe collection 

ll~, Evergreen Haste systems. Inc., Cauae No. TG-1911 (May 
1986). 
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for legiti~te reasons other than transportation, may support an 
application for collection authority. 

We recognize that the parties and the initial order 
wrestled with this issue. We belieVe that the initial order is 
correct on the narrow question. The concerns of the protestants 
and co.mission Staff that the proposed operation is flawed are 
accurate, but are more properly directed to.the nature of the 
operation rather than to the question of who may arrange 
collection. The issue is not whether ~ nongenerator may be a 
shipper, but whether Stericycle may properly arranqe for 
collection and disposal Of wastes in the manner proposed. 

Timing for Reyiew of Existing Services. 

[5] The tests for granting an application must be met as of 
the time it is filed." The COllllDission will examine objective 
evidence of existinq carriers' service and need for an additional 
carrier as of that time. The initial order ruled that Brem-Air, 
AEMC, and WKI were not providing an affected service at the time 
the application was filed, and that their testimony about 
services they offer should be disregarded. WWMA, Rabanco, and 
WMI ask review of those rulings. 

The COllllDission rejects the challenges; the initial 
order is correct. Brem-Air and WHI did not provide specialized 
biohazardous waste collection services when the application was 
filed, and AEMC's certificate restriction precluded service to 
Stericycle. Subsequent ability to provide the service does not 
demonstrate satisfactory service, nor does it demonstrate lack of 
need for'the offered services as of the filing of the 
application. 

SatisfActory Service. 

The Commission Staff, WWMA, WHI, and Rabanco all 
challenge the order's finding that existing carriers will not 
serve to the Commission's satisfaction. Ryder presented the 
testimony of several shippers to demonstrate sentiment in the 
community about its application. Protestants stress the initial 
order's findings thAt the witnesses find their existing physical 
collection service satisfactory. Protestants argue, if that is 
the case, then all existing carriers are serving to the 
Commission's satisfaction and no need can be shown for an 
additional carrier. 

16~, Order M.V.G. No. 795, In re piTOmmasso. dlbla DiTpmmasso 
Bros. Garbage Service, App. No. GA-508 (Novelllber 1975); Order 
M.V.G. No. 1335, In re Superior Refuse Remeyal corporation, App. 
No. GA-849 (June, 1988). 
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Although there was no service failure of a sort usually 
significant to issues of universal service, such as ~issed 
pickups or garbage strewn about, the witnesses identified flaws 

. in the existing disposal options. The Commission affirms and 
adopts the initial order's ruling on satisfactory service. 

Generators are primarily responsible parties under RCW 
70.1058.040(1) (b) and under 42 USC 59607(a).11 As such, they may 
have continuing liability for damage caused by hazardous waste 
after the waste has left the generator's premises. The generator 
thus has a heightened responsibility to determine the me.thod of 
disposal, and its needs for Collection and disposal are of a 
different character than its needs for universal waste 
collection. If one carrier's method of disposal is not 
satisfactory, and another is reasonably needed, the Commission 
will consider that need carefully. Stericycle is providing a 
service that in total helps the generators to assure themselves 
that they do not incur federal, state, or civil liability. The 
existing carriers do not provide an equivalent service. 

Even in the absence of statutory continuing liability 
there is pOSSible continuing civil liability. The waste. in 

". question include highly toxic sqbstances that could spread dread 
diseases. The public health consequences of releasea can be 
severe. Becauss the generators are professionally involved in 
health care, they are in a unique position to evaluate the risks 
and benefits of collection and disposal services from their own 
prOfessional training and experience. The Commission will give 
considerable weight to such testimony of service requirements. 

('1 The satisfactory nature of service by providers of 
specialized solid waste collection services is measured according 
to the specialized needs of customers. It may inclUde the 
technology of disposal, ability to coordinate disposal, the 
nature of protection afforded collected waste, and protections 
against potential statutory and civil liability. Here, the 

"There may be some question about the applicability of the 
WashlnqtOlt~.tate definition ot hazardous wast. to many of the 
substanc .... ~: transported under the propo.ed authority. The 
commi •• ion'. pertinent safety rules (WAC section. 480-70-500 
throuqh 570) include a record keeping requirement so that liability 
may be tracked, if needed. until it is clearly r.solved that no 
federal, state, or civil liability follows collection, sound 
transportation regulatory' policy should assWllCI that it may. 
Although an indemnification aqreement may offer some protection to 
a potentially responsible party such as a qenerator, ~, scott 
Galyanizing. Inc. V. Northwest EnviroServlces. Inc., 63 Wn.App. 802 
(1992), that protection i. only all good. as the future of the 
indemnifier. 
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Commission accepts the initial order's finding that eXisting 
carriers' service does not meet the test of satisfaction. 

The initial order also found that single carrier 
service is a reasonable shipper need, and that existing carriers 
failed to operate to the commission's satisfaction because, with 
limited looal territories, they could not provide that service. 
The Commission staff argues that we cannot find that a carrier 
will not serve to the Commission's satisfaction when the 
carrier's permit is limited against the service in question. 
Staff argues that such a finding would imply that the carrier 
must operate illegally in order to satisfy the commission. We 
reject that interpretation. 

[7] Operation to the Commission's satisfaction does not 
necessarily involve a moral element. If limitations in the 
carrier's permit preclude it from meeting public needs, the 
Commission cannot find service satisfactory. Finding laCk of 
satisfaction does not cast the existing carrier as "bad". The 
carrier's remedy is to stay abreast of its customers' 
requirements and to seek authority to meet them. If the reverse 
were true, the commission would have to deny applications for 
needed service that no existing carrier can provide -- a result 
that is inconsistent with the laws we are charged with 
implementing • 

. ' . 
Nature of the Services 

The challenge to the result of the initial order that 
we find most insightful, and that we find persuasive, is raised 
by Waste Management, Inc., and by Rabanco. They contend that, 
when the operation is viewed correctly, it i. Stericycle who 
advertises itself to the public to provide transportation for 
collection' and disposal, who undertak,es to accomplish that 
service when stericycle is hired, Who arranges the means to 
accomplish it, who controls the collection, transportation, and 
disposal, who is compensated for it by generators, and who is 
thus operating as a common carrier. The Commission agrees. 

stericycle's contract for the physical performance of 
the transportation function (to its strict specifications) shifts 
the focus of inquiry to the asserted contract carrier nature Of 
the transportation for'disposal and away from the common carrier 
nature of the offered transportation for collection. 

RCW 81.77.010(7) provides, 

Solid waste collection company means every person . . • 
owning, controllinq, operating or managing vehicles 
used in the business of transporting solid waste for 
collection and/or disposal for compensation . • • over 

i 

1 

I 
I 

\ 
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any public highway in this state, whether as a common 
carrier thereof or as a oontract oarrier thsreot. 

The initial order found that sterioyole otters a 
service including transportation tor COllection and disposal. 
Ryder arque. that it operates as a olassic contract motor 
carrier, ottering a specialized service to its shipper, uniquely 
tailored to the shipper's needs and subject to the shipper's 
tight controls, that common carriers cannot provide. Traditional 
contract motor carriage involvea .ervice a. the contractor's 
transportation department." Here, stericyo1e does control and 
manage the transportation ot wastes for collection and disposal 
from the general public ot biohazardou. waste generators, through 
its control at Ryder's operations. Ryder's arguments are 
correct, but they prove that Stericyo1e is undertaking to provide 
a service defined by statute as common carrier 801id waste 
collection. 

Cll The Commission will look to the nature of a proposed 
operation rather than the label applicants apply to it. i

' RCW 
81.77.040. We quoted above the initial order's description of 
ths nature of the complete service stericycle offers. Except tor 
the audit of a generator's waste stream and perhaps the training 
of generator personnel, all of the functions offered are 
reqularly provided by solid wasts collection company common 
carriers in the ordinary and necessary course of their business. 
Theyare free as well to provide the audit and training 
functions • 

. The only significant distinction between stericyc1e's 
operation of transportation for collection and disposal and that 
of existing carriers is that Stericycle proposes to use another 
certiticated carrier to perform the actual physical collection 
service. The supporting witnesses stressed Stericycle's need to 
control the collection ot wastes to conform with its scheduling, 
tracking, and handling requirements, its representations to 
county government about the frequency of deliveries, and its 
representat1.ona to shippers that transportation would be 
perforllled to .. its strict requirements. 

U,Sg, Order M.V.G. No. 1536, In re Ryder Qistribution systems, 
In£L, App. No. GA-75563 (brietadjudication, January 1992). ~ 
Ala2, footnote 11, above, regarding solid waste and motor carriage. 

It,au, order M. V. No. 115329, In ra Better Home Deliyeries , 
lrut.., App. No. P-69864 (February 1987). There, applicants' request 
tor brokerage authority was denied when the Commission determined 
that the proposed operation constituted contract carriage. 
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[.,10] An entity providinq a com~lete solid waste 
collection and disposal service includinq transportation for 
collection and dis~sal, and which controls or manaqes vehicles 
enqaqed in the collection and disposal, whether it personally 
provides the transportation or accomplishes it by contract, is 
o~eratin9 as a common carrier solid waste collection company. 
The provider cannot avoid its responsibility under Washinqton law 
by subcontracting- with another entity to physically perf.orm the 
transportation services.~ Granting the application would be 
contrary to the public interest and contrary to the statutory 
plan for solid waste collection. Because stericycle has no 
certificate to authorize its activity, Ryder's pro~sed service 
cannot be found required by the public convenience and necessity 
and the application may not be granted as presented to us. 

We find no evidence of bad faith or intention to 
violate the law by either Ryder or Stericycle. Indeed. the 
activity was sanctioned by Co~ission order in an expedited 
proceeding. upon a full record and throuqh a thorouqh analysis, 
we identify the nature of the service under current law and rule. 

Public need for Service. 

The initial order found need for Ryder's services as a 
contract carrier. The finding was developed on a record that 
inClUded five qenerator witnesses and a hospital association 
witness. Their evidence was aimed at provinq need for a carrier 
to serve Stericycle by showinq a need for Stericycle'. services. 
The evidence of need is related to the evidence about 
satisfaction with existing carriers' service. 

Among the very narrow selection of witnesses, there are 
eXpreSSions of need to avoid adverse health effects of 
incineration, to provide better control because of liability 
questions, and to provide impervious containers that neither leak 
nor are sUbject to puncture. Need was expressed for a single 
carrier to .erve a qenerator's multiple locations. We have noted 
above that protessional knowledge and experience with 
biohazardou. wastes should be qiven considerable weiqht. The 
evidence proved that generator need exists for the servic •• 
including collection, that stericycle offers. We do not rule 
that the evidence proved that the public convenience and 
necessity require an additional common carrier in any territory 
because that issue is not directly presented. 

~he collection service is similar to that performed by AEMC. 
exoept for that AEMC incinerated it. colleotions and did not 
attempt to use contract carriage. ~. order K.V.G. No. 1452. In 
re American Enyironmental Management corp .• App. No. GA-874 (1990). 
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In deteraininq whether the public convenience and 
necessity require an additional carrier, the commission must 
balance need_ of exieting carriers for a customer baBe that is 
large enough for economic viability, considering their obligation 
to provide satisfactory service, with the public's need for 
responsive service. Although the existing carriers cited 
reductions in service and in revenues from the onset of 
competition, none indicated that its ability to provide the 
collection of biohazardous wastes, or the public's ability to 
receive that service, is seriously endangered. 

[llJ The issue of public convenience and necessity inVolves 
evidence about the needs of the public for responsive service as 
well as all of the consequences, positive and negative, of a 
grant of authority. The COmMission may find the issue of public 
convenience and necessity for the proposed service more clearly 
posed by a different or a modified application. 

Staying the Effect of this Order. 

Ryder and Stericycle are now providing service pursuant 
to temporary authority. The service is used and needed by a 
number of qenerators. Requiring an immediate ter.ination of that 
service could adversely affect generators. 21 

[12J This record focuses on the asserted contract carrier 
"aspect of the" transportation, rather than its common" carrier 
nature and the direct service to generators of the specialized 
waste stream. The parties should have the opportunity, if they 
desire, to supplement the evidence on that aspect of their 
proposaL Therefore, the Commission will stay the effec.t of its 
order of denial for ninety days. During that time, Stericycle 
and Ryder may determine how they will proceed. n " 

final. 
and the 
whether 

* Ryder can accept the result of this order ~& 
The Commission will lift the stay upon such notification 
order will become final. Stericyole can reevaluate 
eXisting solid waste carriers can provide satisfactory" 

21As noted above, service continues to be conducted under 
temporary authority. 

~he Commission lists some options here to indicate the 
breadth of choice available. It does not prejudqe the result of 
its deliberations on any legal or factual issue or the result of 
the proceeding, should the applicant elect one or another option. 

1 
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service.» The carriers' relationship will be with the 
generators and their rates paid by the generators. stericycle's 
disposal Charge would be made to and collected by the carrier, 
without. regard to the identity of the generator. Generators will 
have the right to designate the disposal facility, paying the 
regulated charge, and carriers would provide delivery of wastes 
to meet stericycle's schedule. 

[13] Stericycle might also apply on its own behalf, 
encourage an application by an eXistinq solid waste carrier, or 
encourage Ryder's redocketing of this application~ to seek 
common carrier solid waste collection service. Doing so would 
require some rearrangement of the relationship between Ryder and 
stericycle, but might be accomplished in a way consistent with 
Washington law yet preserving the principal interests of both 
parties. Any arrangement involving an applicant other than 
stericycle must be structured so that Stericycle is not operating 
as a carrier. 

.• Stericycle and Ryder could make arrangements for 
stericycle to join or succeed to Ryder'S interest in the 
application, and request that it be redocketed a. a common 
carrier solid waste application with stericycle as a principal. 
A successor in interest can receive authority souqht in its 
predecessor's application.~ Rearrangement of the relationship 
between Ryder and Stericycle might allow Ryder to provide 
vehicles and services lawfully. The issues on any subsequent 
hearing would be greatly reduced, as many have already been 
heard. The nature of the proposed service is thoroughly 

»Although Stericycle's witness testified that it would 
terminate operations and leave the state if the application were 
denied, it may reevaluate that intention and determine that 
arrangements satisfactory to its continued operation may be made in 
cooperation with existing carrier!!. commisaion Staff represents in 
its brief that stericycle has indicated in another state that 
commOn carriers can satisfactorily serve its operation. 

~e 00 .. ias10n has allOwed redocketinq when doing so corrects 
a flaw 1n the application and when it is in the public interest. 
Thia application has already consumed a year and a half and a 
considerable investment in resources by all partiea and by the 
commission. We see no advantage to a decision that could require 
every issue and every fact to be re-litigated. Redocketinq will 
facilitate a complete and timely examination of the issues and is 
therefore an option that is in the public interest. The original 
filing date would appear to govern for relevant te~ta. 

~similarly, Sureway, a separate corporation, has succeeded to 
Rabanco's interest as protestant in this proceeding. 
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explo~ed. The issue of other carriers' satisfactory service is 
thorouqhly explored. There is evidence of record on the issue of 
public need and sentiment in the community. Because it may not 
cover all of the territory or all sorts ot shippers, the 
applicant could choose to present additional evidence. The 
applicant's ability to serve and the costs of the proposed 
operation would be subject to hearing, as would changes in the 
relationship between Stericycle and Ryder. 

* other options or variations on these options. may 
exist, as well. 

The Commission will stay the eftect of its order. 
Ryder will have 90 days to consult with stericycle and to notify 
the commission of its intentions. It it notifies the commission 
that it will take no further action, the Commission will enter an 
order litting the stay and the order will become tina.l. If it 
amends its application, that application will be docketed tor 
protest and further action as required. This order will not 
become final until a decision is made on the additional issues 
presented in the amended application. In any event, applicant 
and shipper must review their need for temporary authority and, 
if appropriate, file an application tor temporary authority basad 
upon the orqanization elected. 

Miscellaneous issues. 

stericycle as competitor. The initial order tound that 
the existing oarriers are not Sterioycle's competitors. The 
Commission tinds that stericycle's operations are those of a 
common carrier and that it is a competitor of the existing 
carriers. 

[14) Affiliated interest. The initial order tound that 
Ryder appears to be an affiliate of Ryder Truck Rental (RTR) and 
that its purchase of management servioes from RTR for payroll 
constitutes an affiliated interest. Protestants WMI and Rabanco 
challenged the order's conclusion that the arrangement does not 
aftect the application for authority. 

The Commission agrees with the initial order. The 
arrangement aay affect rates, but is not argued to re.ult in 
carrier control by a party not subject to regulation. Rate 
consequences of an affiliated interest arrangement may be 
considered in conjunotion with tariffs.~ Approval of the 

~h. parties do not appear to allege that the arrangement has 
an effect on the costs of the proposed operation, Which i8 a proper 
and necessary element of evaluation of a proposed service. RCW 
91. 77.040. 
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application would not imply approval of the affiliated interest 
arrangement for ratemaking purposes. 

AEMC/Stericycle settlement. The initial order rules 
that AEMC's withdrawal has no effect on Ryder's application. WMI 
challenges this. It contends that AEMC's arrangement with Ryder, 
by which AEMC agreed to restrict its permit so it could not serve 
Stericycle, is contrary to the public interest because it 
prevents Stericycle from receiving service by an statewide 
certificated hauler. The Commission affirms the initial order. 
The Commission permits such agreements between applicants and 
protestants within reasonable limits to facilitate the 
administrative process and to avoid the need to litigate every 
issue in every application even though the parties can resolve 
their differences. In most circumstances the Commission could 
not force a carrier to maintain and prosecute a protest. 
Stericycle's awareness and support of the arrangement could 
affect the extent and credibility of Stericycle's asserted need 
for service. 

[15] Rebating of revenue. Stericycle has entered an 
agreement with the Washington Hospital Association and pays it a 
percentage of its gross revenue from Washington customers for 
marketing services. The initial order ruled that this is not an 
impermissible rebate under RCW 81.28.210. WWMA, WMI, and Rabanco 
challenge that determination. 

The Commission affirms the initial order. The payment 
by a shipper bears no direct connection with Ryder's 
application. TI 

[16] Category of service. Although no petition for 
administrative review raised this issue, Ryder's answer contends 
that RCW 81. 77.04028 does not bar the commission from issuing 
authority for collection of biohazardous wastes. The Commission 
agrees. 

TlIn any ensuing application or redocketing, particularly if 
stericycle is an applicant, a different result could be reached. 
The issue would appear to be whether the payment is proper for 
sales and marketing expenses or improper as a rebate. 

28RCW 81. 77.040 reads in part as follows: 
For purposes of issuing certificates under this chapter, 
the Commission may adopt categories of solid waste as 
follows: Garbage, refuse, recyclable materials, and 
demolition debris. A certificate may be issued for one 
or more categories of solid waste. certificates issued 
on or before July 23, 1989, shall not be expanded or 
restricted by operation of this chapter. 
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The statute creates tour categories of solid waste, 
including garoaqe and refuse. In this case, it would not 
oontravene the statute to grant authority to serve as a solid 
waste collection co~pany for garbage and refuse oonsisting of 
biohaaardous waste. This specialty waste strea~ is a subset of 
both categories. The statute does not forbid the Co~ission fro~ 
granting applications to the reasonable extent of proof; as the 
applicant points out, the co.mission had granted such authorities 
for a number of years before the 1989 a~endment. Had the 
legislature desired to prohibit this practice, it could have 
clearly acco~plished that result. 

conglusioD. 

The Co~ission rules that this application cannot be 
granted, as the shipper would use the contract carrier service in 
order to operate its own co~on carrier solid waste collection 
service without authority fro~ the Commission. The co~ission 
stays the effect of its order and directs the applicant and its 
supporting shipper to elect fro~ a~onq procedural options. In 
the absence of election within 90 days; or upon earlier notice by 
the applicant, the co.mission will enter a further orderliftinq 
its stay and ~aking this order final. 

Having discussed the evidence and having stated findings and 
conclusions the commission makes the following findings of fact 
and conoluEiions of law. Portions ot the preceding findings 
pertaining to the ultimate facts are incorporated here-in by this 
reference. 

FINpINGS OF FACT 

1. On June 21, 1991, Ryder Distribution Resources, 
Inc. ("Ryder") filed an application tor a certificate of public 
convenience and necessity to operate motor vehicles in fUrnishing 
garbage and/or refuse collection service. As amended, the 
application is as folloWS: 

Biohazardous or biomedical waste between tne tacilities 
ot st«ricycle, Inc., located at or near Morton, 
Washington, on the one hand, and, on the other hand, 
Clark, cowlitz, Thurston, Pieroe, Xing, Snohomish, 
Skaqit, Whatcom, Mason, Grays Harbor, Pacitic, Yaki~a, 
Clallam, Jefferson, Lewis, .xitsap, and Spokane counties 
under contract withStericycle, Inc. 

2. Ti~ely protests were filed by Seattle Dis~osal, 
Rabanco, Ltd., et al, d/b/a Rabanco Companies; Resource Recovery 
Corporation; Washington Waste Management Association; Harold 
LeMay Enterprises, Inc., dlbla Pieroe county Refuse company, §t 
Al.; and American Environmental Management Co. waste Management 
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of Seattle, Inc., Waste Manaqement No~thwest, Inc., Waste 
Manaqement-SnO-Kinq, Inc., and Waste Management of Spokane, Inc. 
filed late protests an~ intervened at the hearing. waste 
Management Rainier, Inc. intervened at the hearing. Resource 
Recovery Corporation withdrew its protest by letter dated 
september 26, 1991. 

3. Durinq the hearing, A=erican Environmental 
Management corporation (AEKC) withdrew its protest. At the start 
of the hearing. AEKC held authority pursuant to Permit No. G-231 
to collect biohazardous waste throughout the state only for 
disposal at its own incineration. AEMC was granted standing as a 
protestant on the basis of a then-pending petition, later 
application, to remove the permit restriction. Ryder protested 
AEKC'8 application. AEKC agreed to restrict its application to 
exclude service to or from stericycle's Morton site and to 
withdraw its protest in this proceeding in exchange tor Ryder's 
withdrawal ot its protest to AEMC's application. The commission 
approved AEKC's amended application on April 21, 1992. 

4. Dale A. Tibbets, Ryder's Manager of Industry and 
Government Relations, and Ronald Lenz, Account Executive, Ryder 
Distribution Resources, Inc. testified on Ryder'S behalf. The 
applicant is a Wholly owned subsidiary of Ryder Truck Rental, 
Inc., which in turn is owned by Ryder Systems, Inc. The business 
headquarters of each company is Miami, Florida. The applicant 
will pay Ryder Truck Rental a management fee to perform the 
payroll function for the applicant's employees. 

. 5. Applicant has the financial ability to conduct the 
proposed operations. 

6. Applicant has contracted with stericycle to 
collect biomedical waste from the facilities of gene~ators and 
transport it to stericycle at Morton, Washington. Ryder proposes 
to receive a fixed weekly rate from Stericycle regardless ot 
whether any .hipments occur, plus hourly and mileage cha~ges. 
Ryder will dedicate two Ford tractors, ten trailers, and two 
converter 4011i •• to Stericycle. 

7. Applicant will obtain its vehicles tro. Ryder 
Truck Rental (RTR) under full service, long term leases. 
Applicant will use RTR's maintenance tacilities in Yakima, 
Spokane, and seattle. The rental tee includes a profit margin 
fo~ RTR. The equipment will be used solely for service. to 
stericycle. Ryder'S contract with stericycle requires Stericycle 
to purchase the equipment if the contract does not complete its 
term. The equipment is in good condition, is regularly 
maintainett, and is suitable for the proposed operations. 
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8. The applicant's drivers will be dedicated to the 
exclusively to Stericycle. They will be trained with respect to 
the safe operation of the vehicles used to transport biomedical 

·waste; proper handling techniques during the transportation; 
knowledge of packaging requirements; personal hygiene; protective 
clothing and equipment for drivers; contamination control 
procedures both personal and vehicle; proper procedures in case 
of spills and emergencies; and shipping documentation 
requirements. 

9. Applicant currently operates as a motor contract 
carrier under contract with Kirk Paper Company in the state of 
Washington. Applicant has received no citations for violating 
the Commission's laws or rUles. Mr. Tibbets gave credible 
assurance of the applicant's future compliance. 

10. Ryder has obtained an Infectious Waste Activities 
Permit from Lewis county and an Infectious wasta Management 
Permit from the Tacoma-Pierce County Health Department. 
Applicant is currently providing biomedical waste collection and 
transportation service to stericycl. under temporary authority 
issued by the Commission on December 18, 1991. The validity of 
the orders issuing and affirming the qrant of temporary authority 
are being litigated in the judicial system. operations continue 
under a superior court's stay of its order reversing the grant. 

11. stericycle, Inc., is a Delaware corporation with 
headquarters in ROlling Meadows, Illinois. Richard Shea, vice 
president of western operations; Vernon Nagel, vice president of 
finance, chief financial officer, and corporate secretary; Linda 
Lee, director of environmental affairs and compliance; and 
Anthony Tomasello, operations manager, testified on behalf of 
Stericycla. 

12. stericycle is in the business of providing an 
integrated system of monitoring, collecting, processing, and 
disposing of infectioQs medical waste. stericycle began 
operations at its Korton, Washington, facility on January 17, 
1992. 

13. For purposes of this order, biomedical or 
biohazardou8 wastes may be classified into two basic groups. 
"pathology" consists of blood, tissue, and materials such as 
bandages which have absorbed tissue or blood. "Non-pathology" 
consists of nonabsorptive materials which have oome into contact 
with substances such as tissue or blood. Nonabsorptive materials 
include sharps (items such as syringes for injections) and 
plastics. 

14. Stericycle proposes to process all non
pathological waste at its facility. The company's goal i. to 
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recycle lOOt of the waste it treats. However, it is currently 
disposing of the majority of this waste in a landfill. A small 
amount of the material has been shipped to potential customers 
for eXperimental use to determine if recycling is feasible. 
Stericyole accepts pathological waste but ships it all to an 
incinerator at Ferndale for disposal. The pathological waste is 
stored on site at the Morton facility until it can be shipped for 
disposal. Stericycle charges its customers an additional fee for 
pathological waste in eXcess of two percent of the cUstomer's 
waste streaDl. 

15. Stericycle offers generators of waste what it 
calls a "total service approach" to medical waste management. 
Under contract with generators, stericycle audits the waste 
stream at the generator's facility and provides training for 
generator staff, packaging, oolleotion, transportation, 
deactiVation, recyoling and disposal. All of these functions 
except auditing and training are regularly accomplished by 
existing solid waste collection companies transporting 
biohazardous solid waste in the ordinary oourse ot their 
regulated activities. Once the waste is treated, it becomes 
stericyole's property, subject to applioable laws, under 
stericycle's most current contract with generators. Physioal 
oollection and transportation under the contract is performed by 
the applioant. Ryder oollects biomedical waste from the 

_ .. generator's. premises and transports it to StericyclE! in _ 
"steritubs." Steritubs are hard plastio containers made in 
varioull sizes from recyoled medical waste; they are oleaned and 
reused after the waste is treated or disposed. Ryder returns 
clean steritubs to the generators for reuse. Steritubs are 
superior to the cardboard boxes used for transportation and 
storage by existing carriers at the time the application was 
filed, in that they are leak proof and puncture proof. 

16. Stericycle's service to generators is organized to 
use a single dedicated contraot carrier that can serve the entire 
proposed territory. Sterioycle controls all aspects of carrier 
operation. Ryder dedicates equipment and drivers to sterioycle, 
hauls all of the waste to Sterioycle in steritubs, transports 
empty steritubs to generators, uses a scanner and computer system 
to traok the steritubs, and handles all scheduling for pick up 
and delivery 24 hours per day on a "just-in-time" schedule to 
arrive immediately before processing is to begin. stericycle is 
not permitted by ordinance and has no ability to store waste 
except for pathological waste destined tor incineration in 
Ferndale. Witnesses for Stericycle doubt that existing carriers 
oan meet these requireDlents because no single carrier has 
authority to serve the entire territory requested under the 
application; they refused to consider carriers' inquiries and 
offers of service. stericycle fears that it oannot ooordinate 
sOheduling of pick up and delivery to its faoility by as many as 
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36 carriers who currently serve the requested territory. 
stericycle haa represented to Lewis County that the number of 
shipments through the county will not exceed four per day. 
sterioycle prefers a single dedicated oarrier because of the 
hazardous nature of the waste and the necessity to monitor its 
flow, destruction, and disposal. 

17. Sterioycle controls transportation Of the waste 
because of the liability imposed on all who handle it. 
stericycle ohose the applicant to provide this service because of 
satisfactory service it has received in the past from Ryder for 
its Arkansas facility. Mr. Nagel testified that Stericycle would 
close its Morton facility and cease operations If the application 
were denied. 

18. The applicant presented testimony from five 
generators of biohazardous wastes and a hospital association 
official. 

a. Dan Johnson, Director of Environmental Services, 
Cascade Valley Hospital, Arlington, testified in support of the 
application. Cascade Valley Hospital has used AEMC and Sureway; 
it currently uses Stericycle. Cascade Valley switohed to the 
Stericycle because incineration of its waste is not 
environmentally sound. Stericycle aided this generator to 
identify its infeotious waste stream and improve its waste 
segregation system. A reduction in the overall waste stream and 
treatment costs resulted. stericycle cooperated in contacting 
and serving some smaller generators associated with Cascade 
Valley. 

AEKC provided a similar package of services including 
collection. Casoade Valley does not care who performs physical 
collection as long as lonq as Stericycle performs the processing 
and disposal servioes. A sinqla dedicated carrier is an 
advantaqe because of the responSibility associated with disposal 
of infectious waste and Stericycle'8 willingness to control 
collection. AEMC provides similar collection servioe. 

b. Donald Bear, director of environmental services, 
Virginia Mason Medical center, Seattle, testified. This 
generator is a nonprofit corporation requiring the collection of 
6,000 to 7,000 gallons of biohazardous waste weekly. virqinia 
Mason used sureway until it chanqed to Stericycle. sureway's 
collection services were excellent. Virginia Mason chanqed to 
the applicant and Stericycle tor the availability of recycling 
and for lower rates. 

This qenerator does not care who provides actual 
oollection service for stericycle, except staricycle should not 
be forced to use its competitors such as Sureway or AEMC. The 
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witness would accept service from any carrier acceptable to 
Stericycl., it his present service remained the same. 

c. Kevin Franke, director ot building services, 
Valley General Hospital, Monroe, testified. This generator 
requires collection of approximately 1,000 gallons of 
biohazardous waste monthly. Bill's Oisposal service provides its 
universal solid waste collection. Until 1990, Valley General 
operated its own on-site incinerator for disposal of medical 
waste. In 1990, environmental regulations for incinerators 
changed and the hospital found compliance too expensive. Sureway 
served it under temporary authority; when the commission denied 
Sureway's "permanent" application, the hospital began using AEMC. 
Mr. Franke found Sureway and AEMC's collection service . 
acceptable, but he found AEMC's disposal by incineration outside 
this state to be unacceptable. He asked the washington Hospital 
Association to explore alternatives and selected Stericycle when 
the Association recommended it. 

Mr. Franke chose Stericycle because stericycle's 
process ot killing pathogens is preferable to incineration, which 
in the witness' experience produces toxic air emissions ~d toxic 
residue. Mr. Franke believes that each state should treat and 
dispose of its own medical waste. He liked Stericycle's plan to 
recycle all of waste, but prefers landfill disposal to 
incineration.· Cost was not a consideration in switching to 
stericycle. The generator will support any carrier collecting 
waste under Stericycle'S direction. 

d. Anthony Hinds, assistant director of material, 
Group Health cooperatiVe, Seattle, testified. Group Health is a 
staff-modeled health maintenance organization serving western 
Washington from Everett to Olympia and from Bellevue to 
Bremerton. _ It used sureway for its medical waste stream until 
1991, then changed to AEMC. In March, 1992, it signed a letter 
of intent to use Stericycle. This generator had no problems with 
sureway'a or AEMC'a collection service. It decided to switch to 
Stericycle based upon its environmental concerns. Thi. generator 
favors the recycling of wastes. Group Health wants the total 
service paCkage stericycle offers, including help with a 
cooperative-wide policy for waste management and recycling. . 
There is an administrative adVantage in having one carrier serve 
all of its locations. -AEMC is the only carrier with current 
authority to serve all of its locations. AEMC did not offer 
services such as waste stream monitoring. Group Health does not 
care who performs the physical collection so long as Stericycle 
controls it. This generator understood that Stericycle was not 
recyclinq 1:00\ of its waste at the time of the hearing and may 
not be able to for some time. 
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•• Kenneth Whitney, director of environmental 
services for Swedish Hospital Medical center. seattle. testified. 
swedish i. a non~rofit corporation o~erating its own incinerator 
to burn most of its waste stream. It does not want to burn the 
five to six percent of its total waste stream consisting ot 
biohazardous sharps and plastics because of high pvc (polyvinyl 
chloride) content and possible adverse public health consequences 
of incineration. The hospital does not want to tender the waste 
to other parties for incineration for the same reason. Swedish 
has invested considerable sums to meet air quality re9Ulations. 
but must· still close its incinerator when poor air quality 
requires it. Having infectioue waste committed to a different 
disposal method allows the hospital to comply with pertinent 
re9Ulations. For this reason and because it encourages 
recycling, this generator signed a letter of intent with 
Stericycle and planned to begin using stericycle's services in 
April 1992. This generator preferred steritubs as safer and more 
suitable than cardboard containers and prefers the bar coding 
system ot tracking the steritubs. 

stericyCle's decision to use a single dedicated carrier 
for collections ensures Stericycle's control to avoid error and 
to delineate responsibility. The physical collection services 
Ryder proposes are no better than those now available trom any 
other carrier. SwediSh would not object to collection by sureway 
for stericycle. As .of March 1992, Swedish used sureway when it 
was unable to incinerate biomedical waste. sureway's collection 
services are satisfactory. 

f. Frank Baker, president, Washington Hospital 
Services· (WHS), testified. WHS is a service corporation 
subsidiary of the Washington state Hospital Association (WSHA). 
WSHA is a nonprofit trade. association consisting Of hospitals and 
some other individuals. WHS was incorporated in 1988 to provide 
(1) services and produots for the hospital and health care 
industry, and (2) program and product analysis, evaluation and 
acquisition arrangements to reduce oosts for individual 
hospitals. These services are provided to all health care 
facilities in Washington, regardless of membership in WSHA. 

Medical waste management has been a concern to 
hospitals tor a number of years. In 1988 and 1989, because of 
landfill problema and closure ot on-site incinerators, members 
asked WHS to study feasibility of a comprehensive medical waste 
management system. WHS first proposed joint ownership of a large 
regional incinerator. This was abandoned in 1990 due to siting 
problems. In August 1991, Stericycle and WHS entered an 
agreement for WHS to market stericycle'a services to hoepitals in 
Washington in exchange for a percentage of stericycle'e revenues 
from all Washington customers. This agreement is similar to 
agreements WHS has with other vendors. All the generators 
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represented in record testimony belonq to WHS. Mr. BaXer's 
supports sterioycle's prQ9ram for its use of recycling. If the 
application is denied, Mr. Baker would prefer thatstericycle 
continue its operations rather ~n leave the state. 

19. Robert schille, marketing manager and special 
projects coordinator for waste Management ot North America, . 
Kirkland, testified in opposition to this application. 'l'he 
witness' fi~ owns a number of subsidiaries in Washington state, 
including the Waste Manaqe~ent intervenors. Waste Manage~ent of 
Seattle, Certificate G-HO, serves Seattle and Burien. We:ste 
Management - Sno-King, Certificate G-126, serves the northeast 
corner of I<:ing county. waste Management Rainier, Certificate G-
63, serves central and eastern I<:ing county. Waste Management 
Northwest, Certificate G-43, serves the ~ajority of snoho~ish 
County, excluding Everett, and northwest King county. Waste 
Manage~ent of Spokane, Certificate G-39, serves Mead in Spokane 
county. Each of these companies has its own equipment and 
personnel. The companies do not currently have specialized 
equipment nor do they hold themselves out to collect biomedical 
waste in the territory of the application. 

Mr. Bchille asked to see stericycle's operations and 
offered transportation service. Stericycle's representative told 
him that it was not in stericycle's interest to show the facility 
or to accept. waste from his co~panies because they were 
po~petitors. The Waste Management co~panies are capable of 
collecting biohazardous wastes within their authorized 
territories and transporting steritubs using stericycle's bar 
coding proced~res under a just-in-time schedule. WMI companies 
are willing to dedicate drivers to Stericycle 90 to 95\ of the 
time. The Waste Manage~ent companies have no facility and have 
no intention of operating a facility tor treating biomedical 
waste in the state of WaShington. WMI has such facilities 
elsewhere in the country. 

20. Pamela Gay Badger, supervising environmental 
specialist, Waste Management of North ~erica, described the 
company's o~ratinq procedures for biomedical waste ~anaqe~ent. 
Employees in Western Washington have been trained to'handle 
bio~edical vast.. The company has chosen not to collect or 
transport biomedical waste in western Washington because it does 
not haVe economically feasible treatment facilities available to 
it. It would be willing to provide the collection service 
stericycle requires after inspecting and approving Stericycle's 
facilities. . 

21. stan Robinson, general ~anaqer of Sureway Medical 
services, Inc., Seattle, testified in opposition to this 
application. s~reway succeeds to the protest of Seattle 
Disposal, Rabanco, Ltd., et aI, d/b/a Rabanco co~panies, holding 

P.08 
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certificate number G-12 because of corporate reorganization. 
Sureway Medical Services, Inc. is now performing medical waste 
se~ice under G-12 as a subsidiary of Northwest waste Industries, 
a wholly-owned company of Rabanco Ltd. Rabanco has applied for 
authority to separate the medical waste portion of its 
certificate for service by Sureway Medical services, Inc. 
sureway currently provides packaging materials, collection, 
transportation and disposal se~ice in King, snohomish and pierce 
Counties under temporary authority pending the transfer. 

After.the application was filed, Sureway switched from 
cardboard containers to Rubbermaid drums for waste collection. 
The drums have handles, while steritubs do not. sureway 
transports biomedical waste to Ferndale for incineration. The 
incinerator is installing a sanitation system so sureway's 
containers may be reused. Sureway has an operations manual and 
provides employee training for the handling of biomedical waste. 
The company has suitable equipment that it is willing to dedicate 
to Stericycle. It is also willing to transport steritubs, use 
the scanner system, and provide just-in-time se~ice as required 
by stericycle. stericycle refused sureway's offer to 8e~e 
Stericycle and its request to transport biomedical wast. to 
Stericycle's facility. 

AS of June 1992, Sureway had lost eight large hospital 
accounts to Stericycle with a revenue loss of $62,059 per month. 
This represents 60 to 65t of the overall volume of waste Sureway 
handles. Sureway has lost no small accounts to Stericycle. 
Sureway has an application pending for statewide authority to 
haul medical waste. Sureway can stay in business if it raises 
its rates or if its pending application for statewide authority 
is granted. 

22. Mark Leichner, president of Clark county Disposal, 
Vancouver, Washington, testified in opposition to this 
application. Clark County Disposal provides biomedical waste 
collection and transportation service in all of Clark county and 
in portion. Of Cowlitz and Skamania Counties under certificates 
G-65 and 0·79. The company has the specialized equipment and 
trained per.onnel necessary to provide medical waste s.~ices. 
Clark County has a flow control ordinance which requires all 
waste, including medical waste, to be delivered to an in-county 
transfer facility. AEMC picks up the medical waste at the 
transfer facility for disposal. 

23. Thomas William Bray, biomedical waste spscialist 
for Brem-Air Disposal, d/b/a Brem-Med, Bremerton, testified in 
opposition to this application. Mr. Bray is in charge of 
customer relations, regulation monitoring and is the sole driver 
for Brem-Med, the medical waste division o~ Brem-Air Disposal. 
This protestant serves central and southern Kitsap County, 
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excluding Bainbridge Island, under certificates G-38 and G-39. 
Brem-Med was formed and the collection equipment purchased in 
1991, before this protestant was aware of this application. It 
beqan providing medical waate service after this application was 
tiled. Brem-Air would transport biomedical waste to the 
stericycle facility if directed to do so by a customer. It would 
meet any scheduling requirements of Stericycle and would prOvide 
any required specialized equipment. 

24. Edward Rubatino, president of Rubatino Refuse 
Removal, Everett, testified in opposition to this application. 
This protestant serves within the city of Everett, the city of 
Mukilteo, and eastern snohomish county under certificate G-58. 
The company has the specialized equipment and trained personnel 
necessary to provide medical waste services in the area of its 
certificate. Rubatino has lost two accounts to stericycle, 
Providence Hospital and General Hospital, which formerly provided 
approximately 50' of the company's medical waste revenues. The 
loss has caused the company to lose money on its biomedical waste 
service. Rubatino would transport biomedical waste to the 
stericycle facility at Morton if directed to do sO by a customer. 
It would meet Stericycle's scheduling and equipment requirements. 
Stericycle will not accept medical waste collected by Rubatino. 

25. Donald Hawkins, vice president of Murray Disposal 
and American Disposal, testified in opposition to this 
application. These protestants serve portions of Pierce county 
under certificates G-9 and G-87. Murray Disposal has the 
specialized equipment and trained personnel necessary to provide 
biomedical waste collection services within its territory. Both 
companies are willing to transport biomedical waste to 
Stericycle's facility in Morton if directed to do so by a 
customer. They would meet Stericycle's scheduling and equipment 
requirements. 

26. Norman LeMay, refuse manager of Harold LeMay 
Enterprises, Inc., testified in opposition to this application. 
The LeMay co.panies provide biomedical waste collection service 
in portion. of Pierce and Thurston counties and in all of Lewis 
county under certificates G-98, G-97, and G-47. The companies 
have the specialized equipment and trained personnel necessary to 
provide biomediCal waste collection services. The LeMay 
companies would transport biomedical waste to Stericycle's 
facility in Morton if directed to do so by a customer. They 
would meet Stericycle's scheduling and equipment requirements. 

27. Jeffrey OaUb,·sales manager, AEMC, testified under 
SUbpoena for Rabanco. AEMC is the only protestant holding 
authority to collect infectious waste material from all locations 
in Washington stOate under certificate G-231. AEMC withdreW its 
protest prior to the close of hearing. AEMC has lost large 
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hospital accounts to stericycle. As a result, it laid off one 
employee and has idle equipment. AEMC may have to raise rates 
for geographically remote generators. AEMC is very concerned 
about its ability to continue to serve the entire state of 
Washington in a competitive environment. 

28. Karen A. O'Neill, sales representative for 
Stericycle, testified on rebuttal in support of the application. 
Ms. O'Neill joined Stericycle in April 1992 to develop a 
marketing strategy for the secondary market. stericycle defines 
its "secondary market" as any non-hospital generator of 
biomedical waste, consisting of mostly smaller generators. Ms. 
O'Neill is deVeloping a strategy for letting physicians and 
clinics know that Stericycle's service exists. At the time of 
the hearing, she had seoured 20 smaller generator customers. As 
of June 17, 1992, Ms. O'Neill had contacted accounts close to the 
1-5 corridor. The actions and their timing do not clearly 
demonstrate a commitment to offer nondiscriminatory service in 
all parts of the territory sought. 

29. stericycle's service to generators includes the 
transportation for oollection and disposal of biomedical solid 
wastes. Stericycle controls and manages the performance of that 
service to its strict requirements. stericycle's operations have 
been conducted in a good faith belief that they were lawful, 
engendered in part by the Commission's orders on temporary 
authority •. 

CONCLUSIONS OF LAW 

1. The Washington Utilities and Transportation 
commission has jurisdiction over the parties to this proceeding 
and the subject matter that it presents. 

2. The applicant's proposed amendment to its 
application, resulting in the text set out in Finding of Fact No. 
1, should be accepted as purposes of this proceeding. Solid 
waste collection applications should be phrased in terms of 
colleotion territory rather than point-to-point transportation. 

3. The protests of Resource Recovery Corporation and 
American Environmental Management Corporation should be 
dismissed. 

4. The applicant is fit, willing, and able to provide 
contract carrier solid waste transportation for collection and 
disposal under chapters 81.77 RCW and 480-70 WAC. 

5. Stericycle, rnc. is the shipper supporting this 
application. The service stericycle offers to generators of 
biomedical waste includes the transportation tor collection and 
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disposal or biohazardous wastes, which it would control and 
manage to its strict specifications by contraot with the 
applicant. Stericycle is operating as a solid waste collection 
company under RCW 81.77.010 but has no authority under RCW 
81.77.040 to perform that service in the state; stericycle's 
operations have been conducted under a good faith belief that 
they are lawful. 

6. This application seeks authority to perform the 
transportation function for an unlicensed solid waste collection 
company, which i. an unlawful purpose. As such, it is not 
required by the public convenience and necessity and may not be 
lawfully granted. 

7. stericyole, Inc. is not a broker of solid waste 
transportation under Chapter 81.77 RCW. 

8. The existing carriers providing service in the 
territory sought will not provide service to the satisfaction of 
the commission. 

9. It is not in the public interest and is not 
required by the public convenienoe and necessity, pursuant to the 
provisions of RCW 81.77.040, that the applicant be issued a 
oertificate authorizing it to operate in garbage and refUse 
colleotion service as applied for. 

10. Public need does exist for collection and disposal 
of biomeclical waste using a process such as Stericycle's~o meet 
generators' reasonable liability and environmental requirements. 

11. The effect of this order should be stayed to allow 
applicant and its supporting shipper to elect whether to redocket 
the applioation. The stay will be lifted after 90 days in the 
absence of notification from the applicant that it wants to 
pursue an amended application, or upon earlier notification that 
it desires the order to become final. 

12. All motions ~ade in the course of this proceeding 
which are oonsistent with the findings, oonolusions, and deoision 
of this order are grantedi those inoonsistent with it are denied. 

Based upon the above findings of fact and conolusions 
of law, the Co~ission makes and enters the following order. 

QRDftR 

THE COMMISSION ORDERS That Applioation No. GA-75154, as 
amended, of Ryder Distribution Resources, Inc. for a certificate 
of publio convenience and necessity to operate motor vehicles in 
furnishing garbage and refuse collection service is denied. 

P.12 
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THE COMMISSION FURTHER ORDERS That the protests of 
Resource Reoovery corporation and American Environmental 
Management Corporation are dismissed. 

THE COMMISSION FURTHER ORDERS That the effect of this 
order is stayed. The applicant may determine whether it requests 
redocketing of the application. If it does request redocketing 
within 90 days, the stay shall continue during ensuing process 
until entry of a supplemental final order. If the applicant does 
not request redocketing within 90 days, or if it earlier requests 
that the stay be lifted, the Commission will order the stay 
lifted and the order will become final. 

DAT~D at OlYl1\pia, Washington and affective this Z 54-1,-
day of January 1993. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

p~~ 
RICHARD D. CASAD, Commissioner 

c:?fYP'~ 
A. ~~I, commissioner 

Sharon L. Nelson (concurring in the result) -- I find 
the legal reasoning and statutory interpretation of the majority 
persuasive. If the Commission had more flexibility to authorize 
service consistent with the pUblic interest, I would affirm the 
initial order. Nevertheless, the majority has correctly, I 
believe, worked through the legiSlative intent of our statutory 
structure. 

However, in my view, the result of this order is quite 
troubling. Ryder and Stericycle have provided an innovative 
service to the health care community, have invested in an 
economically depressed area in the state, and have continued 
operations tor a year under a Commission ruling accepting their 
business arrangements. Now the result of this litigation forces 
them to restructure their operations and to pursue more 
litigation. I tear that this result may deter creativity and 
efficiency in both the solid'waste and the health care 
industries. 
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I hope the Legislature will revisit our statutory· 
arrangements with a view to awarding more flexibility to the 
Commission or to reexamine its goals' about meeting the public's 
needs, given today's market place. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

~x~ 
SHARON L.NELSON, Chairman 

NOTICE TO PARTIES: 

Thi. i. a rinal order ot the Commis.ion. In addition to judicial 
revie., administrative reliet .. y be available through a petition 
tor reconsideration, tiled within 10 days ot the .ervtoe ot thi. 
order pur.uant to ROW 34.05.470 and WAO 480-0P-810, or a petition 
tor rehearing pursuant to RCW 80.04.200 or RCW 81.04.200 and WAC 

'. 4ao-OP-8UOI 1) • 
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In re Application GA-75968 of 

SUREWAY MEDICAL SERVICES, INC. 

for a Certificate of Public 
Convenience and Necessity to 
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ORDER M. V. G. NO. 1663 

HEARING NO. GA-75968 

COMMISSION DECISION AND ORDER 
GRANTING REVIEW; MODIFYING 
INITIAL ORDER; GRANTING 
AMENDED APPLICATION, IN PART, 
ON CONDITION 

NATURE OF PROCEEDINGS: This is an amended application 
for a certificate of public convenience and necessity to furnish 
biohazardous or biomedical (infectious) waste collection service 
in the State of Washington except Clark County; service also 
would be restricted in portions of Everett and Snohomish County. 

INITIAL ORDER: An initial order entered on June 18, 
1993, by Administrative Law Judge Heather L. Ballash would deny 
the application, concluding that the applicant has not 
demonstrated its financial or regulatory fitness, and concluding 
that the public convenience and necessity do not require the 
proposed service in that existing solid waste collection 
companies are providing service to the satisfaction of the 
Commission. 

ADMINISTRATIVE REVIEW: Applicant petitions for 
administrative review. It excepts to virtually the entire 
initial order. Certain protestants answer in support of the 
initial order. 

COMMISSION: The Commission grants review. It reverses 
the initial order's fitness findings and conclusions. It 
modifies the initial order's findings and conclusions regarding 
satisfactory service and public convenience and necessity, 
concluding that the applicant demonstrated that existing 
companies will not provide service to the satisfaction of the 
Commission and demonstrated a public need for the proposed 
services in a portion of the territory sought. It grants the 
amended application, in part, on condition. 

[1]- The Commission will apply provisions of Chapter 
81.77 RCW to applications for specialized waste collection and 
disposal authority consistently with the unique requirements and 
attributes of the specialized service. RCW 81.77.040. 

• Headnotes are provided as a service to the readers and do 
not constitute an official statement of the Commission. That 
statement is made in the order itself. 
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[2] In evaluating whether existing specialized 
biohazardous waste service will be to the Commission's 
satisfaction, the Commission does not limit its consideration to 
specific service failures of the sort that usually ~re 
significant in neighborhood garbage collection serV1ce, such as . 
missed pickUps. Its evaluation includes need-related sufficiency 
of service considerations -- whether the existing service 
reasonably serves the needs of the specialized market. 
RCW 81. 77.040. 

[3] The issue of need for an additional solid waste 
carrier to provide specialized collection service involves an 
evaluation of customers' reasonable need for additional or 
different service as well as the effect of a grant of competing 
authority on the viability of existing service. RCW 81.77.040. 

[4] The Commission will not grant an applicant 
statewide authority when it demonstrates public need for 
additional specialized service in only a narrow geographical 
area. RCW 81.77.040. 

[5] Generally, an applicant is not required to 
demonstrate that its proposed operations are certain to be 
profitable, only that it can finance the proposed operations for 
a reasonable period, until they either become profitable or 
demonstrate that they lack feasibility. RCW 81.77.040. 

[6] The Commission does not grant voluntary dismissal 
of a proceeding as a matter or right after entry of an initial 
order, but will consider whether dismissal is consistent with the 
public interest. RCW 34.05.464; WAC 480-09-780.i 

APPEARANCES: Richard A. Finnigan, attorney, Tacoma, 
represents the applicant, Sureway Medical Services, Inc. Jack 
Davis, attorney, Seattle, represents protestant Washington Waste 
Hauling and Recycling, Inc. l (formerly Waste Management of 
Seattle, Inc.; Waste Management Rainier, Inc.; Waste Management 
Sno-King, Inc.; Waste Management Northwest, Inc.; Waste 
Management of Greater Wenatchee, Inc.; Waste Management of 
Ellensburg, Inc.; Waste Management of Spokane, Inc.; Waste 
Management of Kennewick, Inc.; and Washington Disposal Co., 
Inc.). David W. Wiley, attorney, Bellevue, represents protestant 
BFI Medical Waste Systems of Washington, Inc. (formerly American 
Environmental Management Corporation). Boyd Hartman, attorney, 
Bellevue, represented protestant Ryder Distribution Resources, 
Inc., at hearing. Protestants Brem-Air Disposal, Inc., and-North 

1 Referred to as "Waste Management" in this decision. 
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Sound sanitation, Inc., were represented at hearing by Thomas W. 
Bray Medical Waste Specialist, Bremerton. Protestant Murrey's 
Disp~sal Co., Inc., was represented at hearing by Fred Masella, 
Medical Waste Division Manager, Puyallup. Anne Egeler and Robert 
Simpson, Assistant Attorneys General, Olympia, represented 
commission Staff at hearing. 

MEMORANDUM 

This is an amended application for a certificate of 
public convenience and necessity to furnish biohazardous2 waste 
collection service in the state of Washington except Clark 
County; service also would be restricted in portions of Everett 
and Snohomish County. 

The applicant ("Sureway") is a Washington corporation. 
It is wholly owned by Northwest Waste Industries, Inc. 
("Northwest Waste" or "Northwest"). When this application was 
filed, Sureway was a wholly-owned subsidiary of Rabanco Ltd., 
which was a partner in and doing business as Rabanco Companies. 

The applicant' proposes to provide specialized 
collection service for biohazardous waste generated by health 
care facilities and others. The proposed service will be offered 
statewide (with the exception of Clark County and certain 
portions of Everett and Snohomish County). The applicant would 
provide'a variety of medical waste containers, including various 
sizes of rubberized tubs and cardboard containers. The applicant 
would do some in-house training of generator employees on the 
handling and packaging of biohazardous waste. Applicant would 
provide 24-hour and emergency service. Applicant would transport 
biohazardous waste to an incinerator in Ferndale, Washington, for 
disposal. 

The applicant has been providing such specialized 
biohazardous waste cOllection service in parts of King County 
since late 1991. It is currently operating under Certificate No. 
G-236, which authorizes it to operate authority leased from 
Seattle Disposal Company, Rabanco, Ltd., et al., d/b/a Rabanco 
Companies ("Rabanco") in specified portions of King and Pierce 
Counties; and temporary authority which authorizes it to operate 
authority leased from Northwest waste in portions of Seattle and 
in portions of King and Snohomish Counties. 3 The applicant 
indicated that it would not need any of its current authority if 
this application were granted. 

2 For purposes of this order, the terms "biohazardous", 
"biomedical" and "hazardous" are used interchangeably. 

3 Both leases are for a term of 99 years. 
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An initial order would deny the application. It would 
conclude that the applicant failed to demonstrate the financial 
'feasibility of the proposed operations; that the applicant is not 
fit to conduct the proposed operations because it conducted 
operations without authority from the Commission; and that the 
services the applicant proposes are not required by the public 
convenience and necessity because existing solid waste collection 
companies are providing service in the territory to the 
Commission's satisfaction. 

The applicant petitions for administrative review. It 
takes exception to essentially the entire initial order. It 
contends that it demonstrated its operational and financial 
fitness, that the protestants are not providing service to the 
satisfaction of the Commission, and that there is an unmet public 
need for the service it proposes. Several protestants answer in 
support of the initial order. commission Staff did not file an 
answer. 

The Commission grants review. It reverses the initial 
order's fitness findings and conclusions, concluding that the 
applicant demonstrated its financial and regulatory fitness to 
perform the operations it proposes. It modifies the initial 
order's findings and conclusions regarding satisfactory service 
and public convenience and· necessity, concluding that the 
applicant demonstrated that existing companies will not provide' 
service to the satisfaction of the Commission and demonstrated a 
public need for the proposed services in a portion of the 
territory sought. It grants the applicant authority coextensive 
with its existing operations, plus other territory in King and 
Snohomish Counties for which the applicant has applied, on 
condition that the applicant surrender its leased authority. 

OPERATIONAL FITNESS 

An applicant for authority under chapter 81.77 RCW must 
establish its regulatory fitness to receive authority. WAC 480-
70-160. This means that an applicant must show a willingness and 
ability to comply with the rules and laws present in a regulated 
environment. 

The initial order would find that the applicant is not 
fit to conduct the proposed operations because it knowingly and 
intentionally conducted operations without authority from the 
Commission. . 

The operational fitness issue concerns Sureway's 
operations during a period when its then-parent company, Rabanco, 
was engaged in an extensive business reorganization. To provide 
a context for the discussion that follows, and to correct certain 
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factual inaccuracies in the initial order, the Commission will 
briefly summarize the relationships among the companies involved4 

and the relevant application and certificate history. 

Rabanco has long conducted garbage and refuse 
operations under certificate No. G-12. G-12 is a general solid 
waste permit, and therefore includes authority to collect and 
transport biomedical and biohazardous waste. 

In December 1987, Sure-Way Incineration, Inc., applied 
for statewide authority to provide medical and infectious waste 
collection service, in Application No. GA-868. In January 1988, 
the Commission granted Sure-Way Incineration temporary authority 
to provide the service statewide. In February 1988, a Rabanco 
partner, Rabanco Ltd., purchased the stock of Sure-Way 
Incineration, Inc., and the stock of Northwest Incineration, Inc. 
from stan Robinson. The two corporations were merged under the 
name Sure-Way Incineration, Inc., which Rabanco maintained as a 
separate wholly-owned corporation. In November 1990, the 
Commission denied application No. GA-868, in Order M. V. G. No. 
1451.. Sure-Way Incineration's temporary statewide authority 
ceased on entry of that order. RCW 34.05.473. 

After the Commission denied Application No. GA-868, 
Sure-Way Incineration, Inc., was dissolved, and part of its 
operations were taken over by a division of Rabanco, d/b/a 
Rabanco Medical Waste Systems. The Rabanco division continued to 
serve former Sure-Way Incineration biomedical waste customers who 
resided within the territory of Rabanco's G-12 certificate. 

During 1991, the Rabanco partnerships began a process 
of reorganization, which was not concluded until the end of 1992. 
The reorganization was designed to split the Rabanco operations 
between the Razore and Banchero families, with the neighborhood 
garbage operations to be split along geographical lines and the 
medical waste operations to be handled by a single company. 

As part of the reorganization, a new Rabanco-owned 
corporation, Sureway Medical Services, Inc. (the applicant), was 
formed to perform the biomedical waste services that Rabanco 
Medical Waste Systems was performing, and assets related to the 
biomedical waste operation were separately identified for 
transfer to the new entity. The incorporation of Sureway was 
completed in December 1991. The assets that had been used in the 
operation of Rabanco Medical Waste Systems were contriquted to 

4 According to the testimony of Sureway's president, Richard 
Ramsey. 
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sureway. Sureway continued t~e operations of ~ab~nco Medical 
Waste systems, without author1ty from the comm1s~1~n. It could 
not conduct operations under Rabanco's G-12 cert1flcate because 
it was a separate corporation rather than a division of Rabanco. 

In 1992, as part of the continuing Rabanco 
reorganization, sureway became a wholly-owned part of another 
Rabanco subsidiary, Northwest Waste. Rabanco then sought to spin 
off to Northwest Waste the northern part of the G-12 territory, 
restricted against biomedical waste. It sought to spin off to 
Sureway authority to collect and transport biomedical waste in 
all of the G-12 territory. In March 1992, Rabanco filed a joint 
application with Northwest Waste and a separate joint application 
with Sureway to accomplish the proposed division of the .G-12 
authority, by transfers of authority out of G-12. Neither 
application was protested. 

The Commission eventually approved a division of the G-
12 authority, but not as proposed in the March 1992 applications. 
In October 1992, the Commission issued to Northwest Waste 
certificate No. G-235, which gave Northwest Waste all (i.e., not 
restricted against biomedical waste) of the G-12 authority in the 
territory sought in Northwest's application. In December 1992, 
the Commission issued to Sureway Certificate No. G-236, which 
authorized it to operate Rabanco's remaining authority, 
restricted to biohazardous or biomedical waste, under a lease 
from Rabanco. s In early January 1993, the commission granted 
Sureway temporary authority to provide biomedical or biohaz.ardous 
waste collection service in areas covered by Northwest's G-236, 
under lease from Northwest. 6 

The applicant concedes that it conducted medical waste 
operations in the G-12 territory without Commission authority 
before the Commission granted it the permits under which it 
currently operates. It contends that there are mitigating 
circumstances, and that it conducted the operations in good 
faith. It emphasizes that Rabanco was engaged in a lengthy and 
extensive business reorganization at the time, and contends that 
it did everything possible to obtain the necessary certificates 
while engaging in extensive discussions with Commission staff 
concerning the proper form of the reorganization. It contends 
that the business reorganization was discussed with the 
Commission, commission Staff, and the Attorney General's office. 
It contends that there were medical waste customers whose 

s The initial order incorrectly states that G-236 was a 
result of a lease between Northwest and Sureway. 

6 The initial or~er incorrectly states that no temporary 
authority to operate such leased rights has been issued. 
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requirements needed to be served while Sureway was getting 
authority. It contends that in light of t~es7 event~, its good 
'faith behavior, and the fact that the CommlSSlon eventually 
issued it certificate No. G-236 and temporary authority without 
finding it unfit,7 the initial order's proposed fitness 
conclusion must be reversed. 

The protestants point to evidence that Sureway 
conducted operations without authority from the Commission before 
Sureway filed any application for authority, and contend that 
there is no evidence that Sureway requested Commission approval 
of it conducting operations prior to transfer and/or without 
temporary authority. Protestant BFI contends that a "good faith 
operations" rationale is inapplicable, because Sureway did not 
begin operations without knowledge of Commission regulations. 
BFI suggests that Sureway should be deemed to have made a 
conscious "assumption-of-the-risk" choice to continue on-going 
operations without authority. BFI argues that the Commission's 
granting of temporary authority to Sureway carries no weight in 
the Commission's appraisal of fitness in an application for 
continuing authority, and that the Commission's granting of G-236 
is not precedent in this proceeding because there is no showing 
that fitness was raised as an issue in the G-236 proceeding. 

Sureway's principals should have known that they 
required. their own authority to operate in their parent's 
territory. They have considerable experience with Commission 
regulation. That Sureway's parent could have continued 
conducting its own operations under Certificate G-12, and Sureway 
apparently did not conduct any operations that its parent could 
not have conducted, does not legitimize the unauthorized 
operations. Sureway could at any time have sought temporary 
authority to perform the services. 

However, past illegal conduct per se is not a bar to 
granting an application. Sun Transportation Co. v. utilities and 
Transportation Commission, noted at 54 Wn. App. 1018 (1989). . 
Upon reviewing fitness to acquire authority, the issue is whether 
the applicant has demonstrated its ability and its motivation to 
comply with the law. The Commission attempts to determine if the 
applicant is likely to comply in the future. An applicant's 
assurances of future compliance, when combined with objective 

7 This argument is without merit. See, Order M. V. No. 
140431, In re Ell Transport, Inc., App. No. E-19683 (October 
1989); Order M. V. No. 127318, In re Amalgamated Services, Inc., 
App. No. P-66973 (April 1983) i Order M. V. No. 135041, In re Sun 
Transportation Company, Inc., App. No. P-68362 (November 1986). 
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manifestations of intent to comply, may establish an applicant's 
fitness notwithstanding past violations. Order M. V. No. 141581, 
In re Gary Merlino Construction Co., Inc., App. No. E-19841 (June 
1990); Order M. V. G. No. 1452, In re American Environmental 
Management Corp., App. No. GA-874 (November 1990). 

The Commission believes that the objective 
circumstances are consistent with a finding that Sureway is 
willing and able to comply with law and Commission rules in the 
future. Sure-Way Incineration did cease providing service 
outside the territory of its parent when the Commission denied 
its application GA-868,8 and no operations have been conducted 
since then that the parent could not have legally conducted. 
Rabanco/Sureway initiated discussions with the Commission 
regarding the Rabanco reorganization and Rabanco's desire to spin 
off portions of certificate G-12; the Commissioners directed the 
companies to work with commission staff; and Rabanco/Sureway 
sought guidance from Commission Staff as to the proper means to 
achieve its desired division of G-12, and followed Commission 
Staff's recommendations. 

That arrangements for temporary authority were deferred 
until questions regarding an appropriate final solution were 
resolved was inappropriate in retrospect and will not be condoned 
in the future. The commission is satisfied, however, that 
Rabanco and Sureway cooperated fully with the Commission and its 
Staff in· trying to develop an acceptable operating structure in 
the context of a complex business reorganization. Their attitude 
and actions during this period do not indicate a disdain for, or 
inability of future compliance with, requirements that are 
central to the Commission's regulatory role. 

PUBLIC CONVENIENCE AND NECESSITY 

The law regulating the transportation of solid waste 
for collection and disposal in Washington, Chapter 81.77 RCW, 
follows the pattern of utility regulation, in that it treats 
solid waste collection as a natural monopoly with efficiencies 
and public benefit gained through exclusive service in a 
territory. The law provides for service territories in which a 
carrier may be the sole provider, but must in return offer 
nondiscriminatory service at regulated rates. 

8 Several of Sureway's witnesses are former Sure-Way 
Incineration customers whose service was discontinued when Sure
Way Incineration lost its temporary statewide authority. 
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Overlapping authority may be granted only if the 
existing carrier in the territory will not provide service to the 
satisfaction of the Commission, and then only if the new service 
is required by the public convenience and necessity. RCW 
81.77.040. The Commission applies objective tests 1) for 
performance to its satisfaction and 2) for public convenience and 
necessity, based upon the service of existing carriers and upon 
public needs at the time the application is filed. 

The Commission has consistently applied a stringent 
test for an overlapping grant of neighborhood garbage collection 
service, in light of the statutory statements of policy in 
Chapter 81.77. See, Order M. V. G. No. 1526, In re Superior 
Refuse Removal Corporation, App. No. GA-849 (November 1991), and 
cases cited therein. 

The Commission views specialized hazardous waste 
collection service as different from traditional neighborhood 
collection service. Beginning in the 1970s, the Commission 
recognized a public need for specialized carriers who will 
provide universal collection of wastes requiring specialized 
services, such as hazardous waste, in specified service 
territories. 9 In subsequent adjudicative decisions, the 
Commission recognized that the objectives of Chapter 81.77 RCW 
are not necessarily best achieved by strict adherence to the same 
tests applied to grants of typical residential or commercial 
collection service. It has applied standards for grants of 
overlapping specialized biohazardous waste collection and 
disposal that are consistent with the nature of the service. 

In Order M. V. G. No. 1451, In re Sure-way 
Incineration. Inc., App. No. GA-868 (November 1990), the 
Commission observed that specialized biohazardous waste 
collection service differs in many ways from traditional 
neighborhood solid waste collection service, and that the entire 
operation more closely resembles that of a motor freight carrier 
with statewide authority than that of a typical garbage 
company.lO The Commission concluded that the policy and economic 

9 See, Order M. V. G. No. 647, United Drain oil Service. 
Inc., App. No. GA-465 (November 1973); Order M. V. G. No. 1183, 
Amalgamated Services. Inc., App. No. GA-767 (November 1984); 
Order M. V. G. No. 1452, American Environmental Management Corp., 
App. No. GA-874 (November 1990). 

10 The services offered by biohazardous operators are 
specialized. The material requires special handling and 
treatment before disposal. Applicants for service usually wish 
to serve the entire state or large portions of the state. The 
needs of specialized market segments are an important factor in 
evaluating the adequacy of existing service. 
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reasons favoring exclusive authority for typical residential or 
commercial collection in a specific territory are less pertinent 
in this new; specialized area. It expressed doubt that any 
single biohazardous waste carrier,could provid7 a level of, , 
statewide service, on its own, wh1ch would sat1sfy the Comm1SS10n 
and meet the needs of the waste generators. The Commission 
suggested that a grant of one application for statewide 
biohazardous waste authority might not preclude a grant of 
others. 

In Order M. V. G. No. 1596, In re Ryder 'Distribution 
Resources. Inc., App. No. GA-75154 (January 1993), the Commission 
further developed the framework for evaluating applications for 
overlapping biohazardous waste authority. It concluded that the 
satisfactory nature of service by existing providers of 
specialized solid waste collection services should be measured 
according to the specialized needs of customers. The Commission 
also set out additional factors to be considered in determining 
the public convenience and necessity in such applications, 
particularly the need to balance the needs of existing carriers 
for a customer base that is large enough for economic viability, 
considering their obligation to provide satisfactory service, 
with the public's need for responsive service. 

[1]. The Commission continues to believe that the 
objectives of RCW 81.77.040 are not necessarily best achieved for 
specialized services by the tests applied to determine grants of 
neighborhood garbage collection service, particularly when the 
service territory is large or is the entire state. In evaluating 
applications for overlapping specialized biomedical waste 
authority, the Commission will continue to follow the approach 
set out in Sure-Way Incineration and Ryder. ll It will apply 
provisions of Chapter 81.77 RCW consistently with the unique 
requirements and attribute~ of the specialized service. 

[2] In evaluating whether existing companies will 
provide service to the satisfaction of the Commission, the 
Commission will not limit its consideration to evidence of 
service failures of the sort that usually are significant in 
neighborhood garbage collection service, such as service 
refusals, missed pickups or garbage strewn about. Rather, it 
will broaden the satisfactory service inquiry to include need
related sufficiency of service considerations -- whether the 

11 The Commission took this approach in Order M. V. G. No. 
1633, In re Medical Resource Recycling System. Inc., App. No. GA-
76819 (May 1993). 
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existing service reasonably serves the needs of the specialized 
market. See, Black Ball Freight Service, Inc. v. WUTC, 74 Wn.2d 
871 447 P.2nd 597 (1968); Order M. V. C. No. 1978, In re Sharyn 
pea~son and Linda Zepp, d/b/a Centralia/Sea-Tac Airporter 
Express, App. No. 0-75018 (September 1992). 

[3] consistent with the state's strong health and 
safety interest in assuring universal collection and secure 
service at fair rates, the Commission will consider whether a 
grant of competing authority would be detrimental to the public 
because it would jeopardize the viability of existing service. 
See, Enoch Rowland. d/b/a Kleenwell Biohazard and General Ecology 
Consultants, Docket No. TG-920304, pp. 20-23; Order M. V. C. No. 
1909, In re San Juan Airlines. Inc .. d/b/a Shuttle Express, App. 
No. 0-2589 (May 1991); Pearson and Zepp, supra. 

The applicant's position, both at hearing and on 
review, is that existing service is not satisfactory, and that 
there is a need for the services it proposes, for several 
reasons: there have been specific service failures by existing 
companies; numerous waste generators are not being served by any 
transporter; more than one carrier must be available in order for 
generators to comply with some county and city ordinances 
governing the storage, collection, transportation and disposal of 
medical waste; and there is an unmet need for another carrier to 
provide service options. . 

The initial order would find that the applicant did not 
claim that the protestants are not serving to the Commission's 
satisfaction in the areas where they offer service, and does not 
further consider the issue of whether existing service is 
satisfactory. It would conclude that the evidence does not 
support the applicant's contentions regarding public need. The 
applicant excepts to all of the initial order's satisfactory 
service and public need findings and the conclusion. 

The Commission does not completely agree with the 
initial order's evaluation of the evidence on these issues. It 
concludes that the evidence supports a finqing of insufficiency 
and a grant of authority in a portion of the territory sought. 

a. Satisfactory Service 

The initial order is in error in finding that the 
applicant did not claim that the protestants are not serving to 
the Commission's satisfaction. The applicant has alleged 
specific service failures as well as need-related service 
insufficiency. 

ORDERS CITED IN STAFF'S INITIAL BRIEF - 113



ORDER M. V. G. NO. 1663 PAGE 12 

The Commission has reviewed the evidence relating to 
alleged specific service failures. Only two witnesses related 
specific service failures by existing companies. Neither of the 
failures establishes that existing service is insufficient or 
otherwise unsatisfactory. Carol Davis of Lynnwood was unable to 
get service from BFI started as quickly as she wanted. BFI began 
service within a week after she requested service, and she finds 
its service satisfactory. The delay in starting service does not 
constitute a serious service failure. Dana watts of Kennewick 
testified that Waste Management had provided satisfactory service 
until about a month before the hearing, when it required her firm 
to sign a contract which specified that waste Management would 
not handle chemotherapy waste. She has not personally discussed 
the problem with waste Management. A Waste Management witness 
later testified that the company would handle the waste described 
by Ms. Watts. The service failure apparently was due to 
confusion about the nature of the waste generated. 

Sureway's need-related satisfactory service arguments 
are analyzed in the discussion of public need that follows. 
Sureway argues that the Commission cannot find existing service 
satisfactory because it is not meeting the needs of the relevant 
public in three respects: it is leaving a large body of 
generators unserved; it is not meeting generators' need to have a 
secure backup carrier in order to comply with local medical waste 
ordinances; and it is not meeting the public's need for more . 
service options. Sureway did demonstrate that existing service' 
is not satisfactory in a portion of the territory sought, in that 
existing service does not reasonably satisfy the needs of the 
market in that portion. 

b. Public ,Need 

An applicant for solid waste authority has the burden 
of demonstrating that the services it proposes are required by 
the public convenience and necessity. An applicant must 
demonstrate public need through the testimony of waste generators 
who require the proposed service. 

Sureway presented the testimony of twelve biomedical 
waste generators to demonstrate sentiment in the community about 
this application. Nine of the witnesses reside in King County or 
in Snohomish County. Eight of those nine are present or recent 
SF! customers. Five of the eight BFI customers were customers of 
Sure-Way Incineration who switched to BFI's predecessor, American 
Environmental Management Corporation ("AEMC"), after Sure-Way 
Incineration lost its temporary authority. The ninth witness is 
a current Sureway customer in Seattle who desires Sureway's 
service at a facility in Redmond. 
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Only three of the waste generators who testified in 
support of the application reside outside of the Puget Sound 
area. Rand Masteller, Spokane, uses Medical Resource Recycling. 
Dana Watts, . Kennewick, used Waste Management at the time of the 
application, and was unserved at the time of hearing. Cheryl 
Romple, Yakima, used to receive service from Sure-Way 
Incineration, but has not been receiving service from any 
biomedical waste transporter recently. 

The testimony of the Puget Sound area witnesses who are 
presently served by BFI was to the effect that their present 
service options are too limited to satisfactorily meet their 
needs. Five BFI customers who support Sureway's application 
previously had service from the applicant's predecessor, Sure-Way 
Incineration, and seek additional service options because of that 
experience. Clearly some BFI customers have concluded that its 
service is not optimal for their needs. Several BFI customers 
also expressed a need for an assured backup carrier in the event 
BFI discontinues service or its service becomes unsatisfactory. 
These witnesses' support is not a mere preference for 
competition, but a dissatisfaction with the service options 
presently available based on their experience in seeking 
solutions to their waste removal requirements. See, Order M. V. 
No. 146148, In re Saber Azizi, d/b/a Fast Courier & Assoc., App. 
No. E-76066 (February 1993). 

consistent with the view it took in Ryder, the 
Commission gives considerable weight to the judgment of the 
biohazardous waste generators regarding the sufficiency of 
existing service and their need for service alternatives. The 
Commission finds that the testimony establishes that existing 
companies will not provide service to the satisfaction of the 
Commission, and ·that the public convenience and necessity require 
the services the applicant proposes in King and Snohomish 
Counties. 

There is no similar evidence of need in any other part 
of the state. None of the three witnesses from outside the Puget 
Sound area has had personal experience with more than one 
biohazardous waste collection company. None has investigated the 
services available from other existing companies. Their support 
does not demonstrate that existing service in their areas fails 
to reasonably serve the market for medical waste collection and 
disposal. 

Nor did the applicant prove the other bases for 
statewide need that it advanced in this proceeding -- that 
generators are unable to comply with locally mandated 
requirements for a backup carrier, or that there is an unserved 
need. 
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The applicant's local ordinance argument, if proven, 
could establish that there is a public need for an additional 
provider of statewide service. There are areas of the state 
where the traditional solid waste companies do not offer 
specialized biohazardous waste service, and BFI is the only 
possible provider. 12 However,the Commission agrees with the 
initial order's finding that the applicant did not establish that 
any generator is unable to comply with a local ordinance 
requiring a backup transporter. None of the ordinances 
introduced into evidence mention contingency plans for 
transportation of hazardous waste. The one witness who testified 
about his experience working with county officials in developing 
county waste management plans could not recall any county that 
required generators to identify a backup transporter where there 
were not already at least two licensed transporters available. 

sureway did not prove its unserved generators 
proposition. BFI admits that there are many generators who are 
not taking service from anyone, particularly in rural areas, but 
does not concede that it is unable or unwilling to serve them. 
sureway's market analysis and other evidence fails to show why 
the unserved generators are not receiving service. Only three of 
sureway's witnesses were unserved at the time of hearing, and 
none has made a reasonable effort to determine whether the 
service it requires is available from existing companies .13 None 
of Sureway's witnesses resides in a rural area where BFI's 
service is the" only service available. As BFI persuasively 
argues,· the existence of an unserved market does not by itself 

12 Ryder withdrew its protest to this application, and the 
extent of its service under temporary authority is not in the 
record. Ryder amended its application for permanent authority to 
serve only 17 counties. The Commission denied Ryder's 
application for permanent authority in Order M. V. G. No. 1596, 
supra, and its temporary authority is continuing only because of 
a stay of that order. See, Order M. V. G. No. 1654, In re Ryder 
Distribution Resources, Inc., App. No. GA-75154 (August 1993). 
waste Management provides a comprehensive medical waste service 
in the Kennewick area, but provides only limited service or no 
service in its other territories. 

13 Dana Watts, Kennewick, has not tried to determine whether 
any existing company besides waste Management can provide the 
service she requires. Cheryl Romple, Yakima, has not searched 
for service since Sure-Way Incineration stopped serving her. 
Kimberly Ball's Seattle employer has made no effort to obtain 
service for his new Redmond location. 
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demonstrate that the existing carriers are unable or unwilling to 
serve that market or that generators who want service would be 
unable to obtain the service they need.Sureway simply failed to 
provide evidence from unserved shippers that they needed service. 

[4] The only public need for additional authority 
demonstrated on this record is in King and Snohomish counties. 
The Commission will not grant an ap'plicant statewide authority 
when it demonstrates public need for additional service in only a 
narrow geographic area. Order M. V. No. 129469, In re Thomas R. 
Abbott, App. No. E-18899 (April 1984}j Order. M. V. No. 129470, In 
re The Nestaval corporation, App. No. P-67706 (April 1984). 

That is not to say that the Commission is persuaded 
that existing carriers are providing a level of service that 
meets the needs of waste generators statewide. There are large 
areas of the state where specialized biomedical waste service is 
not available unless BFI is able and willing to provide it. BFI 
has only two terminals and eight drivers. BFI admits that its 
operations have been hurt by competition from Ryder/Stericycle in 
portions of the state. It has had to layoff employees and is 
re-evaluating service because of that competition. It is 
difficult to see how BFI can reasonably serve the requirements of 
the thousands of medical and dental facilities statewide. 
However, the Commission cannot assume evidence not in the record. 
There is no evidence that any waste generator who desires service 
cannot obtain service from an existing company. 

It appears that BFI is not making sufficient efforts to 
make its services known or to provide a complete service 
throughout the state. The inference that may be drawn from the 
evidence of unserved generators and the small and declining size 
of BFI's operations is bolstered by the testimony of Sureway's 
three Eastern Washington witnesses and Sureway's marketing 
experiences. Not one of the three Eastern Washington witnesses 
had heard of BFI before this proceeding. The applicant has found 
interest in its services expressed at trade shows by waste 
generators from outside its current service area who are not 
being served by any company. Sureway has obtained new customers 
who were previously unserved even in its competitive existing 
service area, through making itself known. 

BFI did little to respond to the specifics of the 
applicant's case or to inferences from the case as a whole. A 
BFI sales representative claimed that there are no points in the 
state where the company has not solicited, and named some remote 
towns that he has visited, but described the company's marketing 
efforts in very general terms. He provided no numbers and 
insufficient detail for the Commission to determine, e.g., how 
many potential generators the company solicits in various markets 
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in a given period, how frequently it solicits in the smaller 
markets, or how extensive its advertising is. See, Order M. V. 
No. 140879, In re Jim Canaday. d/b/a Canaday Farms, App. No. E-
19829 (February 1990); Order M. V. No. 135702, In re Cartin 
Delivery Service, Inc., App. No. E-19099 (April 1987). 

Because of the strong public health and safety interest 
in the proper collection and disposal of biomedical waste, the 
Commission cannot consider existing statewide service to be 
satisfactory if the only holder of statewide specialized 
authority is not making reasonable efforts to make its services 
known and to attract business throughout the territory. 

In Sure-Way Incineration, the Commission stated that it 
was unconvinced that any single statewide biohazardous waste 
company could, on its own, provide a level of service that would 
satisfy the Commission and meet the needs of the state's waste 
generators. It remains unconvinced. It cannot, however, grant 
additional statewide authority on this record.~ 

c. Effect of Grant on Viability of Existing operations 

As the Commission noted in Ryder,in balancing the 
public's need for responsive service and the existing carriers' 
need for a customer base that is large enough for economic 
viability, .the commission may deny an application for overlapping 
authority even if existing carriers are unable to provide the 
service the public desires, when the existing service is 
satisfactory to the extent provided and the customer base cannot 
support another carrier. The Commission recognizes that 
competition in the collection and disposal of biohazardous waste 
may not necessarily benefit the public. 

Protestant BFI addressed this issue at hearing, and on 
review suggests that dilution of the market would result from a 
grant of authority which would drastically increase all existing 
providers' costs of service. Its witness testified that granting 
the application would "probably cripple us." He testified that 

14 The Commission would find it much easier to make sound 
decisions on the issues of satisfactory service and public 
necessity if the parties had presented more detailed evidence. 
The applicant's case depends too much on inference and has too 
little of the sort of detailed generator testimony that the 
Commission found persuasive in Ryder, supra. Protestant BFI 
provided too little evidence for the Commission to find that it 
is providing a complete service throughout the state. 
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BFI already has far too many competitors in many of its service 
areas and that in rural areas where it is the only current 
'servi~e provider, BFI would have to either cut back on its 
service or raise prices so tremendously that generators would 
probably opt to throw waste into sanitary land fills. 

The Commission is not persuaded by BFI's argument. BFI 
has been competing with sureway and its predecessors in the 
Seattle area since the Commission granted BFI's predecessor, 
American Environmental, authority in 1990. Granting this . 
application should have little effect on the viability of BFI's 
operations in that portion of the state. BFI's only showing of 
harm resulting from competition relates to competition from 
Ryder/Stericycle in the Seattle area. BFI has not shown that the 
rural areas where it presently is the only service provider 
cannot support more than one specialized biohazardous waste 
collector. Its admission that many generators in the rural areas 
presently are unserved casts doubt on its argument. The 
Co~i~sion is not persuaded that BFI's ability to provide the 
collection of biohazardous waste in the state, or the public's 
ability to receive that service, would be seriously endangered by 
a grant of statewide authority to Sureway. 

FINANCIAL FITNESS/FEASIBILITY 

The applicant's financial ability to provide the 
proposed service also is an issue in evaluating an application. 
The applicant must state its assets and establish its costs of 
operation and facilities and demonstrate the financial 
feasibility of the operation. RCW 81.77.040; Order M. V. G. No. 
1367, In re Northwest Unitech. Inc., App. No. GA-864 (January 
1989). 

Sureway has shown that it has adequate equipment and 
personnel to provide the service and has a disposal site 
available on a consistent, reliable basis. 

The initial order would find that Sureway has not 
established its financial fitness, the cost of service, and the 
feasibility of its operations. It would base its findings on the 
testimony of Sureway's president, Richard Ramsey. Mr. Ramsey 
testified that Sureway has been operating at a loss since 
Stericycle began operations in 1992. He stated that Sureway lost 
all of its major hospital accounts to Ryder Distribution 
Resources, Inc., which provides contract services to stericycle 
under temporary authority from the Commission. He stated that 
Sureway proposes to ensure its financial survival by serving 
small waste generators statewide. . 
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The initial order would find that Sureway failed to 
provide sufficient evidence of projected costs to show that it 
will be able to turn the business around and make a profit by 
operating statewide, especially with the number of carriers 
currently providing service. 

On review, sureway contends that it made a sufficient 
showing of financial fitness and the financial viability of 
statewide operations. It points to evidence that prior to 
Ryder/Stericycle's entry into the Seattle-area market, it 
operated profitably in competition with BFI, Waste Management, 
and other carriers; evidence that its recent more aggressive 
marketing efforts have attracted new customers in its present 
territory despite competition from Ryder/Stericycle and others; 
evidence that it has sufficient resources at this time to serve 
throughout the state, and has access to additional funding from 
banks and from its parent; and Mr. Ramsey's analysis of the cost 
of statewide service and the return made from the service, based 
on Sureway's experience in serving the market in western Idaho. 
It complains that the initial order failed to identify the 
deficiencies in its presentation. 

The protestants contend that Sureway's projections, 
which estimate a 35% increase in revenue and a 19.5% increase in 
costs, are unrealistic given the characteristics of a statewide 
market. . They contend that Sureway provides no foundation for its 
projection that it would obtain 15% of currently unserved 
generators. They contend that the applicant has not met the 
burden of proof under chapter 81.77 RCW of financial fitness 
because the pro forma statement does not state the incremental 
costs of doing ~usiness on a statewide basis. Protestant BFI 
argues that Sureway failed to provide a sufficient breakdown of 
its cost projections to enable the parties to test its projected 
total costs for statewide service, and failed to make any sample 
route presentation where it could show what costs of service to 
specified distant, less populated, and/or rural parts of the 
state might entail. BFI argues that Sureway's analysis fails to 
consider the possible market dilution that statewide overlap 
might have, and the incremental cost of service increases for all 
carriers that might follow. 

The Commission concludes that the applicant's financial 
showing is sUfficient to establish its financial ~itness and the 
financial feasibility of statewide operations. The commission 
rejected arguments similar to those the protestants make here 
when Sure-Way Incineration made them in the application for 
statewide authority of BFI's predecessor. Order M. V. G. No. 
1452, In re American Environmental Management Corp., supra. The 
information concerning Sureway's assets is complete and 
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establishes that it presently has the financial and 
organizational ability to conduct statewide operations. The 
applicant has sUbstantial assets of its own and has access to 
additional funding, if needed, from banks and its parent. 

Sureway has provided an estimate of the cost of the 
proposed service. Its projections of future market share and the 
cost of providing service in areas outside its existing territory 
are necessarily estimates but are not purely speculative. 
Sureway's principals have experience conducting a statewide 
operation. They have attended trade shows and conventions around 
the state and have lined up future customers. They have 
demonstrated that they can attract new customers even in a 
competitive environment. 

[5] The initial order places too great a burden on the 
applicant to demonstrate the likelihood of success of the 
proposed operations. Neither the initial order nor the 
protestants cite any case in which the Commission has required 
that an applicant demonstrate that its proposed operations are 
certain to be profitable. 

The Commission is satisfied that Sureway has 
sufficiently demonstrated that it could finance statewide 
operations for a reasonable period, until they either become 
profitable or· demonstrate that they lack feasibility. The 
factual presentation differs substantially from that in Northwest 
Unitech, where the applicant had only $1500 in assets, had no 
existing access to other financing, possessed no contract to· 
provide the service, had no experience in providing service, and 
presented no supporting witnesses with a present need for 
service. 

However, this order would not grant the applicant 
statewide authority. The Commission must, therefore, consider 
whether the applicant has demonstrated financial fitness to 
perform the services it proposes in the territory that this order 
would grant it. 

The authority that this order would grant would 
considerably expand the applicant's authorized territory. The 
applicant indicated that it is already having considerable 
success in attracting new customers in its current service 
territory. It demonstrated that there are waste generators in 
the expanded territory who desire its services. The additional 
expense of extending service to territory that is adjacent to its 
present territory should be minimal. The Commission is satisfied 
that the applicant can finance operations in the additional 
territory that this order would grant it for a reasonable period, 
until its operations either become profitable or demonstrate that 
they lack feasibility. 
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CONDITIONAL GRANT 

The Commission will grant Sureway authority coextensive 
with its existing operations, plus other territory in King and 
Snohomish Counties for which it has applied, on condition that 
Sureway surrender its leased authority, and further conditioned 
on Sureway obtaining the underlying certificate holders' 
relinquishment of the authority that is the subject of Sureway's 
leases. ls This will result in a permit that is consistent with 
the need shown, and is easier to understand and enforce. 16 

DISMISSAL 

By letter filed with the commission on November 9, 
1993, Sureway has requested leave to withdraw its petition for 
administrative review of the initial order. It explains that is 
has applied to transfer its rights under certificate No. G-236 to 
BFI Medical Services, and no longer has any desire to engage in 
regulated biomedical waste service. 

[6] The Commission does not allow withdrawal as a 
matter of right after entry of an initial order. Instead, 
because it is charged with regulating in the public interest, it 
will consider public interest factors to determine whether to 
grant the dismissal. Everett Airporter Services Enterprises. 
Inc. v. San Juan Airlines. Inc .. d/b/a Shuttle Express, Docket 
No. TC-910789 (January 1993); Order S. B. C. No. 490, Clipper 
Navigation. Inc. v. Puget Sound Express. Inc., Docket No. TS-
900977 (February 1992). The Commission believes that the public 
interest requires us to deny the request for leave to withdraw. 

Here, the issues are real issues and the controversy 
was and appears to be a re~l controversy. The application for 
transfer of Certificate No.· G-236 has not been approved as of 
this date. This proceeding involves issues of significant 
interest to the public and the regulated industry. The 

IS If this transaction is not consummated, the Commission 
will rule on Sureway's application to acquire leased authority 
from Northwest Waste. 

16 Applicant's present operations under lease are authorized 
in territories that are defined by metes and bounds. This manner 
of allocating territory is appropriate to neighborhood garbage 
service, but is not necessary for grants of specialized 
authority, is difficult to understand and enforce, and does not 
represent the Commission's preferred practice in granting 
authority for specialized biomedical waste collection. 
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application has g6ne through ~ll stages of ~ proceeding ex~e~t. 
entry of a final order: hearlng, post-hearlng memoranda, lnltlal 
order, petition for administrative review and answer. It is 
ready for the Commission to decide. 

CONCLUSION 

The Commission concludes that the applicant has 
demonstrated its regulatory and financial fitness to conduct the 
specialized biomedical waste services that it proposes. It 
rejects the initial order's proposed fitness findings and 
conclusions, and makes its own. 

The Commission concludes that the applicant has 
demonstrated that existing companies will not provide specialized 
biomedical waste service to the satisfaction of the Commission in 
King and Snohomish counties, and has established public need for 
the proposed service in that territory. It concludes that the 
applicant failed to demonstrate that the public convenience and 
necessity require an additional carrier of biohazardous waste in 
the rest of the state. It modifies the initial order and grants 
the amended application in part, on condition 

FINDINGS OF FACT 

Having discussed the evidence and having stated 
findings and conclusions, the Commission makes the following 
findings of fact and conclusioris of law. Portions of the 
preceding findings pertaining to the ultimate facts are 
incorporated herein by this reference. 

1. On April 17, 1992, Sureway Medical Services, Inc. 
("Sureway") filed an application for a certificate of public 
convenience and necessity to operate motor vehicles in furnishing 
garbage and/or refuse collection service. The application 
originally sought authority to provide biohazardous waste service 
statewide. As amended, the application is as follows: 

Garbage and refuse collection services consisting 
of biohazardous or biomedical (infectious) waste 
in the State of Washington except Clark County. 
Service is further not authorized in the following 
territory: 

GARBAGE AND REFUSE COLLECTION SERVICE In the City 
of Everett and those portions of .Snohomish County 
adjacent thereto, described as follows: (1) South 
of Everett: Beginning at the point where the 
Great Northern Railway right-of-way intersects 
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with the south city limits of Everett; thence 
southerly along said right-of-way to its 
intersection with 61st street extended; thence 
west along 61st street extended to its 
intersection with the new Alternate PSH-l (U.S. 99 
by-pass); thence southerly along said u.s. 99 by
pass to its intersection with 84th street; thence 
west along 84th Street to the Upper Ridge Road; 
thence northerly along the Upper Ridge Road, 
including 78th Place S.W. and 76th Place S.W., to 
the Beverly Park-Maple Heights Road; thence 
northerly along the Beverly Park-Maple Heights 
Road to the 7th Standard Parallel North; thence 
west on said parallel to the east line of section 
3, T. 28 N., R. 4 E.W.M.; thence south on said 
line to the east-west centerline of said Section 
3; thence west on said centerline to the east city 
limits of Mukilteo; thence northerly and westerly 
following the city limits of Mukilteo to the shore 
line of Possession Sound and/or Port Gardner Bay; 
thence easterly along said shoreline to the west 
city limits of Everett. Also in that portion of 
Snohomish County described as follows: ,starting 
at the points where 40th Ave. W. extended 
intersects with the north boundary of Paine Field; 
thence east on said north boundary to the east 
boundary of Paine Field; thence south to a line to 
100 feet north of 90th Street S.W.; thence east on 
this line to U.S. Highway 99 (no service to be 
rendered on Kelly-Corbin Road); thence north on a 
line one block west of U.S. Highway 99 to its 
intersection with 84th Street S.W.; thence west on 
the south side of 84th Street S.W. to Upper Ridge 
Road; thence north on Upper Ridge Road (with no 
service to be rendered on Upper Ridge Road) to 
Beverly Park-Maple Heights Road; thence following 
the west side of the Beverly Park-Maple Heights 
road to the 7th Standard Parallel North; thence 
west on said parallel to the east line of section 
3, T. 28 No, R. 4 E.W.M.; thence south on said 
line to the east-west centerline of said section 
3; thence west on said centerline to the east city 
limits of Mukilteo; thence southerly and easterly 
following said city limits to 40th Ave. W. 
extended; thence south on 40th Ave. W. extended to 
the north boundary of Paine Field, the place of 
beginning. (2) East of Everett: Beginning at 
the point where Hewitt Avenue (PSH-15) intersects 
with the city limits of Everett; thence east on 
Hewitt Avenue extended to the southeast corner of 
Section 21, T. 29 N., R. 6 E.W.M.; thence north on 
the east line of said section 21 extended to the 
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northeast corner of $ection 4, T. 29 N., R. 6 
E.W.M.i thence west on the north line of said 
section 4 extended to the point where it 
iritersects with the southerly shore of steamboat 
Slough; thence westerly along said shoreline to 
Port Gardner BaYi thence southerly along the 
shoreline of said bay to the north city limits of 
Everett. 

The following authority was obtained by 
transfer from Basin: 

GARBAGE AND WASTE MATERIALS COLLECTION SERVICE 
From within that portion of Snohomish County 
described as follows: Bounded on the north by the 
south city limits line of the city of Everett 
extended east to its intersection with the New 
Broadway Cut-off (alternate PSH-l); thence south 
on the New Broadway Cut-off to its intersection 
with Pacific Northwest Traction Company Road; 
thence south on both sides of said road to its 
intersection with Stockshow Road; thence west 
along the north side of Stockshow Road to its 
intersection with 8th Ave. W. extended; thence 
north on 8th Ave. W. extended to the intersection 
of·9th Ave. W. and u.s. 99; thence westerly and 
northerly on 9th Ave. W.to its intersection with 
looth st. S.W. and Holly Drive; thence west on 
looth st. S.W. (but not including looth st. S.W.) 
to 12th Ave. W. extended (West boundary of Sec. 
13, TWP 28 N., Range 4 E.); thence north on 12th 
Ave~ W. extended to a point 100 Ft. north of 90th 
st. S;W.; thence east on a line 100 Ft. north of 
90th st. s.w. to u.s. 99 (serv~ce is authorized on 
both sides of the Kelly-Corbin Road for its entire 
extent); thence northeast along u.s. Highway 99 
(both sides) to its intersection with 84th st. 
S.W.; thence west on the north side of 84th St. 
S.W. to its intersection with Upper Ridge Road; 
thence north on both sides of Upper Ridge Road to 
its intersection with the Beverly Park-Maple 
Heights Road to its intersection with the south 
city limits of Everett. 

GARBAGE AND REFUSE COLLECTION SERVICE In that 
portion of Snohomish County described as follows: 
From the Snohomish County Airport for the account 
of Tyee Aircraft, Inc., only, to the City of 
Everett dump. 

The amendment is consistent with Commission policy, rule and 
statute and should be accepted. 
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2. Timely protests were filed by Waste Management of 
Seattle, Inc.; Waste Management Rainier, Inc.; Waste Management 
~no-King, Inc.; Waste Management Northwest, Inc.; Waste 
Management of Greater Wenatchee, Inc.; Waste Manageme~t of 
Ellensburg, Inc.; Waste Management ~f Spoka~e, Inc.; Waste 
Management of Kennewick, Inc.; Wash1ngton ~1sposal co.~ In~.; . 
American Environmental Management Corporat10n; Ryder D1str1but10n 
Resources, Inc.; Brem-Air Disposal, Inc.; North sound Sanitation, 
Inc.; Murrey's Disposal Co., Inc.; Clark County Disposal, Inc.; 
Buchmann Sanitary Service, Inc.; and Rubatino Refuse Removal, 
Inc. 

3. Clark County Disposal, Inc. and Buchmann Sanitary 
Service, Inc. withdrew their protests by letter on October 2, 
1992, subject to Commission approval of the proposed amendment to 
the application. 

4. Protestant Rubatino Refuse Removal, Inc. failed to 
appear for the scheduled hearing. Applicant's motion to dismiss 
Rubatino Refuse Removal, Inc.'s protest was granted at hearing. 

5. After the commencement of hearing, protestant 
Ryder Distribution Resources, Inc. withdrew its protest by letter 
dated March 5, 1993. 

6. Richard A. Ramsey, president of Sureway Medical . 
Services, Inc.', testified· in support of the application regarding 
the applicant's history and its general and financial fitness. 
stan Robinson, general manager for Sureway Medical Services, 
Inc., testified in support of the application regarding the 
operations of the applicant. Jim Miller, sales manager for 
Sureway Medical Services, Inc. testified regarding the 
applicant's employee and customer training programs and marketing 
activities. 

7 .. The applicant's operating personnel, Stan Robinson 
and Richard Ramsey, have been in the biohazardous waste 
collection business in the state since 1988, operating from 1988 
until 1991 under temporary authority as Sure-Way Incineration, 
Inc., during most of 1991 as Rabanco Medical Waste Systems, and 
beginning in December 1991 as Sureway Medical Waste Systems, Inc. 

8. Applicant was incorporated in December 1991, as a 
wholly owned subsidiary of Rabanco Ltd., which was a partner in 
and doing business as Rabanco Companies. Applicant was created 
during a reorganization of the Rabanco companies to take over the 
biohazardous waste service that was being performed under 
Certificate G-12 by a Rabanco division, Rabanco Medical waste 
Systems [Tr. 327-330; 346-347]. In 1992, as part of the Rabanco 
reorganization, Sureway became a wholly-owned subsidiary of 
another wholly-owned Rabanco company, Northwest Waste Industries, 
Inc. 
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9. The applicant has performed biohazardous waste 
collection and disposal services since December 1991 in territory 
which was then covered by Rabanco's certificate G-12. A portion 
of the G-12 territory was transferred to Northwest Waste 
Industries in October 1992. In December 1992, the Commission 
granted the applicant permanent authority, under certificate No. 
G-236, to provide biohazardous waste service in the remaining G-
12 territory pursuant to a lease agreement with Rabanco. In 
January 1993, the Commission granted the applicant temporary 
authority to provide biohazardous waste service in the area 
covered by Certificate G-235, which includes parts of Seattle and 
parts of King and Snohomish counties, pursuant to a lease 
agreement with Northwest Waste Industries, Inc. The applicant is 
seeking permanent authority to provide the service, under lease, 
in the G-235 territory. 

10. Applicant has idle equipment and resources 
necessary to provide the proposed service. Applicant has access 
to bank financing and capital infusion from its parent. Its 
operating personnel have prior experience providing statewide 
service in ,this state and ongoing experience providing service in 
rural areas of western Idaho. It presented a 'pro forma analysis 
of operations if statewide authority is granted which shows that 
the proposed service will be profitable, based on estimates of 
market share and costs. It has attended trade shows and 
conventions and has lined up future customers. It has shown an. 
ability to attract new customers even in a competitive 
environment. Based on this testimony, the applicant has the 
financial ability to conduct the proposed operations for a 
reasonable period. 

11. The applicant has not been cited by the Commission 
for violations of laws and regulations affecting common carrier 
operations. From December 1991 until the Commission granted it 
certificate No. G-236 and the temporary authority referred to in 
paragraph 9, the applicant operated in the territory of its 
parent's permit without authority from the Commission. The 
applicant's operating personnel should have been aware that they 
could not conduct operations under their parent's permit because 
of applicant's status as a separate corporation. However, the 
operations occurred during a complex reorganization of the 
Rabanco companies, and the applicant cooperated with the 
Commission in working out an acceptable operating structure. Its 
actions do not indicate a disdain for, or inability of future 
compliance with Commission laws, rules, and regulations. The 
applicant gave reasonable assurances that it will operate 
according to the laws, rules, and regulations of the Commission. 

12. The applicant maintains suitablg equipment and 
appropriately trained personnel to provide the proposed services. 
The applicant has a disposal site available to it at the 
incinerator in Ferndale, Washington. 
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13. The applicant proposes to provide a service like 
the service it provides in its present territory. It provides 
biohazardous waste packaging materials to its customers, which 
are health care facilities and other biohazardous waste 
generators. Biohazardous waste, also referred to as biomedical, 
medical or infectious waste, generally includes biological and 
pathological substances, and materials which come in contact with 
human bodily fluids. These materials are packaged by the waste 
generator, collected by Sureway in cardboard containers or 
rubbermaid tubs, stored in Sureway's warehouse for aggregation 
into shipment quantities, and transported by Sureway in trucks to 
the Ferndale incinerator. 

14. Terry Harris, owner and president of Harris 
Biomedical Compliance Services in Seattle, testified in support 
of the application. Harris Biomedical Compliance Services writes 
safety plans for medical and dental businesses that are required 
to have such plans by federal, state or local regulations. Mr. 
Harris has discussed county requirements with health officials in 
several of the state's eight counties that have adopted 
infectious waste regulations. Counties with infectious waste 
regulations generally require the generator to have a contingency 
plan for alternate handling of waste in situations such as an 
office equipment breakdown or incinerator breakdown. Based on 
his experience and his own interpretation of loca~ regulations, 
he believes that counties require waste generators to have a 
back-up hauler as part of a contingency plan. He could not 
recall whether any generator for whom he has written a plan 
resides in a regulated county where only one transporter is 
available. 

15. A review of various county and city regulations of 
biohazardous waste handling in the State of Washington reveals 
that King, Pierce, Snohomish, and Island Counties, and the cities 
of Seattle and Tacoma require generators of biohazardous waste to 
have contingency plans for the treatment of biohazardous waste in 
the event of a breakdown at the primary treatment fac~lity. 
There is no reference in these regulations to contingency plans 
for transportation of biohazardous waste. 

16. Colleen Morr, an employee of Dr. Steve Risa in 
Renton17 , testified in support of this application. Dr. Risa is 
an ear, nose and throat specialist and is a sole practitioner. 
He generates one pick-up of sharps and one of bloody tissues 
every six to eight weeks. When it first sought service, this 

17 Dr. Risa's office and the offices of other witnesses 
testifying in support of this application who indicated they were 
located in Renton are all outside the current operating territory 
of the applicant. . 
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generator asked labs and other doctor offices in the area, and 
was referred to American Environmental Management ("AEMC") and 
Rabanco. Rabanco was unable to provide service to the 
generator's location. This generator currently uses the services 
of AEMC's successor, BFI, and is satisfied with the service. 
This generator is supporting the application because he needs a 
contingency pick-up person in case BFI cannot pick up. 

17. Don Robertson, administrator for Valley Internal 
Medicine in Renton, testified in support of this application. 
The facility has 16 physicians, generating ten to twelve boxes 
per month of sharps, paper and cloth goods with body fluids, and 
disposable medical items. This generato~ currently uses and is 
satisfied with the services of BFI. Mr. Robertson used the 
services of the applicant's predecessor, Sure-Way Incineration, 
from approximately 1988 to 1990 at his former employment in north 
Seattle and was pleased with its service. When he started with 
Valley Internal Medicine, he was told by other staff that BFI was 
the only service available. Mr. Robertson supports the 
application because he was pleased with Sure-Way Incineration's 
service and wants alternatives to choose from. 

18. John Burgess, clinic administrator for Valley 
orthopedic Associates in Renton, testified in support of the 
application. Valley Orthopedic has 10 orthopedic surgeons, 
generating one 18" x 18" x 24" box per month sharps, blood and 
body fluids, and post surgical bandages~ This generator 
currently uses and is satisfied with the services of BFI. The 
generator used Sure-Way Incineration until approximately two 
years ago, and was satisfied with the service received. Mr. 
Burgess switched to AEMC (now BFI) when Sure-Way Incineration 
lost its permit. He understood at the time that there was no 
alternative to AEMC. He supports this application because he 
believes that alternatives and competition are needed so that he 
can be sure of getting the best service. 

19. Kimberly Bozeman, office manager for Dr. Dennis 
Nordlund in Renton, testified in support of this application. 
Dr. Nordlund is a sole practitioner of dentistry, generating one 
box a month of sharps and bloody gauze. When the office was 
looking for an infectious waste collection service, Ms. Bozeman 
made several contacts, and another dentist referred her to 
Sureway. Sureway did not have a permit, and referred the 
generator to AEMC. The generator currently uses and is satisfied 
with the services of BFI. Ms. Bozeman supports the application 
because she would like to have a choice of carriers. She does 
not want to be stuck with just one choice if the office is not 
happy with the services. She would favor the office giving its 
business to Sureway because it was her first choice. 
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20. Kimberly Ball, dental assistant to Dr. Deborah 
Cederbaum in Seattle and Redmond, testified in support of this 
application. Dr. Cederbaum is a dentist generating two 20-gallon 
tubs of sharps, bloody gauze and surgical instruments a month~ 
This generator currently uses the services of the applicant in 
its Seattle office and would like service to its newly-opened 
Redmond office. This generator has been satisfied with the 
applicant's services in Seattle and has not yet sought a carrier 
for Redmond, but will be needing one soon. Ms. Ball is aware 
that BFI can provide service in Redmond, but has not contacted it 
and knows nothing about the services it offers. This generator 
would like the applicant's service in Redmond because she likes 
the rubbermaid tubs and the friendly service she currently 
receives. If Sureway is not granted-authority for Redmond, she 
probably will not contact any other company, and will transfer 
the Redmond facility's waste to Seattle for pickup by Sureway. 

22. Debbie Krueger, office manager for Dr. Donald 
Ausink in Federal Way, testified in support of this application. 
Dr. Ausink is a dentist generating one medium and one small box 
of biohazardous waste two times a month. This generator has used 
the services of AEMC/BFI for the past two years. BFI is giving 
it good service. This generator received service from Sure-Way 
Incineration before it lost its permit, was satisfied with that 
service, and would like to have similar service available again. 
Ms. Kr~eger supports this application because she would like a . 
choice so that she c.n choose the waste pickup service she likes 
best, and would like service alternatives in case something 
should go wrong_with the service she was using. 

23. _Carol Davis, business manager for Dr. Jay Morrow 
in Lynnwood, testified in support of the application. Dr. Morrow 
is a dentist, generating 40 pounds per month of sharps, paper 
products and gauze. When this generator opened its office in 
August 1992, Ms. Davis contacted other dental offices about 
available service. This generator first used Kleenwell Biohazard 
and General Ecology Consultants, but Kleenwell's service was not 
satisfactory. Ms. Davis the checked the telephone book and found 
Sureway, but it referred her to BFI because she was outside 
Sureway's service area. She called BFI and requested immediate 
pick up. BFI said it could not come out until the following 
week. BFI provided service the following week. Ms. Davis was 
satisfied with the physical service BFI provided. However, Dr. 
Morrow.has not yet decided whether to become a scheduled BFI 
pickup customer because he wants to see whether Sureway is 
granted authority and what its services and rates are. Ms. Davis 
also supports the application because the generator cannot store 
waste for long and would need to have someone else available if 
something were to happen to its service provider. -
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24. Dr. Andrew Abolins, self-employed physician whose 
office is north of Seattle near the county line, testified in 
support of this application. Dr. Abolins is just outside the 
boundary of the sureway service area and currently transports his 
waste to the Sureway service area for collection. Dr. Abolins 
generates less than 10 gallons of waste per year. He used Sure
Way Incineration before it lost its permit. Dr. Abolins also 
used the services of AEMC on one occasion at a former office 
location in Edmonds. He supports Sureway's application because 
he objected to liability provisions in a proposed service 
agreement that AEMC sent him when he was in Edmonds. He has not 
contacted BFI since it took over AEMC to see if BFI's service 
agreement is the same. He would prefer to have service from 
Sureway even if BFI's service agreement were satisfactory. 

25. Connie Gleason, office manager for Dr. Jacka in 
Federal Way, testified in support of this application. Dr. Jacka 
is a sole dental practitioner generating one three-foot box of 
sharps and paper one time a month. Dr. Jacka used Sure-Way 
Incineration befqre it lost its permit, and Ms. Gleason found its 
service excellent. Dr. Jacka currently uses BFI and has received 
good service. Ms. Gleason supports the application principally 
because she would like to see price competition, but also because 
she does not like being "stuck" with one company's boxes, and 
would like to see more choices for the doctor's needs. She also 
desires 'a backup carrier. She discussed the office's needs with 
her local solid waste company, but it required that the office 
autoclave all its medical waste before pickup, and the office 
lacks the time or staff to do that. 

26. Cheryl Romple, self-employed as Romple Examination 
Management Services in Yakima, testified in support of this 
application. Ms. Romple conducts insurance physicals which 
involve drawing blood and drug testing. She generates one ten to 
fifteen gallon container of-vacuum containers and needles a 
month. When Sure-Way Incineration had authority, she used its 
services and was satisfied with them. After Sure-Way 
Incineration lost its permit, she shipped her containers to a 
national company for incineration. She is not using any 
collection service currently. She supports the application 
because she believes that there should be no barriers to 
competition. She also believes that there should be enough 
business out there for everyone because of new OSHA regulations 
on blood-borne pathogens. Ms. Romple has made no investigation 
of services available from other carriers. She had not heard of 
BFI before this proceeding. 

27. Dana Watts, pharmacist for option Care in 
Kennewick, testified in support of the application. option Care 
provides home I-V infusion service, generating two thirty-gallon 
boxes a month of sharps, empty vials with trace chemotherapy, and 
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paper. option Care used the services of Sure-Way Incineration 
during a period before Ms. Watts became an employee, until that 
company lost its permit. It then used the services of Waste 
Management until February 1993. Ms. Watts found Waste 
Management's service satisfactory. Option Care stopped using 
Waste management when that company sent it a contract to sign 
which stated that Waste Management would not transport 
chemotherapy waste. option Care is now stock-piling its waste, 
but will need a pick-up within one to three months. Ms. Watts 
has not personally discussed the problem with waste Management. 
Ms. Watts supports the application because other employees have 
told her that Sure-Way Incineration gave good service in the 
past, and Sureway has stated that it is willing to pick up 
chemotherapy waste. Ms. Watts has not tried to determine whether 
any other existing company can provide the service option Care 
requires. Ms. watts is not familiar with BFI, and has no 
objection to trying its services. 

28. Rand Masteller, administrator for Inland 
Cardiology Associates in Spokane, testified in support of this 
application. Inland Cardiology Associates generates 10 to 15 
pounds per month of sharps and tubing. This generator currently 
uses the services of Medical Resource Recycling Systems, Inc. 
(MR-2). Service by MR-2 was arranged by the generator's building 
maintenance until three weeks before the hearing in this 
proceeding. "Mr. Masteller did not identify any deficiencies in 
the physical service provided by MR-2 under that arrangement. 
The generator has now contracted with MR-2 on its own, but has no 
experience yet under the new contract. He supports the 
application because he understands that MR-2's service is the 
only one available, and thinks there should be competition. 
Based on Sureway's presentations at his association's state 
meetings, Mr. Masteller has a favorable impression of Sureway and 
feels he knows it better than MR-2. He expressed the hope that 
Sureway could serve his facility's needs better, but did not 
explain what he meant by that. He has not investigated the 
availability of service from other existing companies. He has 
never heard of Ryder Distribution or BFI. " 

29. Thomas Bray, biomedical waste specialist and 
customer relations representative for Brem-Air and North Sound 
Sanitation, d/b/a Brem-Med, testified. in opposition to this 
application. This protestant holds authority under certificates 
G-38 and G-59 to provide solid waste collection service to Kitsap 
County. This protestant started providing biohazardous waste 
collection service in May 1992, after the date of this 
application. 

30. Robert Schille, manager of marketing and special 
projects for Washington Waste Hauling and Recycling, Inc., 
testified in opposition to this application. This protestant 
holds temporary authority in Grant and Chelan Counties and 

• 
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portions of Benton, King, snohomish, Kittitas, and Spokane 
counties. The temporary authorities were issued pendi~g the 
recent consolidation of nine waste Management corporat1ons (as 
listed in the appearance above) and transfer to Washington Waste 
Hauling and Recycling, Inc. This protestant is ready and willing 
to provide biohazardous waste collection service in West Benton, 
and sharps collection service in Northeast and Southeast King, 
and North Spokane Counties. Those are the only territories in 
which it currently has specialized equipment and holds itself out 
to collect biohazardous waste. It has had no requests for 
service in other territories, and does not want to invest in the 
equipment when no service is requested. It is content to let the 
other carriers provide service. 

Mr. Schille testified that there was a misunderstanding 
with Ms. Dana Watts of Option Care regarding the type of waste 
that option Care was generating. This protestant thought it was 
being requested to transport hazardous chemotherapy waste. It is 
willing and able to transport trace chemotherapy waste in empty 
vials as needed by option Care. 

31. Pamela Gay Badger, manager of compliance services 
for Washington Waste Hauling and Recycling, Inc., testified as to 
the company's operating procedures for biomedical waste 
management. The company's employees have been trained to handle 
biomedical waste. The company has disposal sites for its 
biomedical collection service in Benton, King and Spokane 
Counties. -

32. Roger Vanvalkenburg, district manager for BFI 
Medical Waste Systems of Washington, Inc., testified in 
opposition to this application. This protestant holds authority 
to provide biohazardous waste collection service in the state of 
Washington, excluding service to stericycle in Morton. This 
protestant has specialized equipment and personnel trained in the 
handling of biohazardous waste. It has two terminals in the 
state, and eight drivers. This protestant is ready, willing and 
able to provide biohazardous waste collection and disposal 
service in the state of Washington. 

BFI has lost accounts to Ryder/Stericycle since Ryder 
Distribution was granted authority, particularly in the Puget 
Sound area. It has had to layoff employees, and is re
evaluating service. BFI has competitors in some areas of the 
state. It is concerned that another statewide carrier would 
create an added burden on its ability to break even every month. 

with respect to Dr. Abolins' complaint, BFI would be 
willing to make one pick up a year without a service agreement. 
In response to Carol Davis' testimony, Mr. Vanvalkenburg 
testified that BFI did not provide immediate service because the 
day she called was their pick up day for the area and the truck 
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had already passed her office. BFI went back and picked up the 
waste the following week without complaint from Ms. Davis. If 
there had been an emergency, BFI would have sent a truck out the 
day of the request. 

33. Jeffrey Daub, sales representative for BFI, 
testified as to the company's current market share and marketing 
efforts in the state of Washington. BFI contacts prospective 
customers with cold calling, telemarketing, trade shows, mail 
solicitations, and word of mouth. BFI produces a publication for 
customers on the recent OSHA blood-borne pathogen regulations. 
Mr. Daub believes that there would not be enough business in the 
state for two carriers, even if Ryder/Stericycle were no longer 
providing service. 

34. Fred Masella, manager of the medical waste 
division of Murrey's Disposal Company, Inc. and American Disposal 
Company, Inc. in Pierce County,testified in opposition to this 
application. These two companies hold authority for solid waste 
collection service under Certificates G-9 and G-S7 in Pierce 
County, from Tacoma east to Eatonville, and west of the Narrows 
Bridge. These protestants have specialized equipment and 
personnel trained to handle biohazardous waste. They are ready, 
willing and able to provide the proposed service in Pierce County 
in the areas described above. 

CONCLUSIONS OF LAW 

1. The Washington Utilities and Transportation 
Commission has jurisdiction over the parties to this proceeding 
and the subject matter it presents. 

2. The applicant's proposed amendment to its 
application should be accepted as consistent with Commission law 
and rule. 

3. The protests of Clark County Disposal, Inc., 
Buchmann Sanitary Service, Inc., Rubatino Refuse Removal, Inc., 
and Ryder Distribution Resources, Inc. should be dismissed. 

4. The applicant is fit, willing and able to provide 
common carrier solid waste transportation for collection and 
disposal under chapters Sl.77 RCW and 4S0-70 WAC. 

5. The applicant has demonstrated that existing 
companies will not provide service to the satisfaction of the 
Commission in King and Snohomish Counties. 
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6. The applicant has demonstrated that there is a 
public need for the s~rvices it proposes in King and Snohomish 
Counties. 

7. It is in the public interest and is required by 
the public convenience and necessity, pursuant to the provisions 
of RCW 81.77.040, that the applicant be issued a certificate 
authorizing it to provide specialized biomedical waste collection 
and disposal services in a territory coextensive with its 
existing operations plus other territory inKing and Snohomish 
Counties for which it has applied. 

8. It is in the public interest that the authority 
granted to the applicant in this proceeding be conditioned on the 
applicant surrendering its leased authority, Certificate No. G-
236 and Permit No. TCG-00100, and that is further be conditioned 
on Sureway obtaining the underlying certificate holders' 
relinquishment of the specialized authority that is the subject 
of Sureway's leases. 

9. It is not in the public interest or required by 
the present or future public convenience and necessity that the 
application be granted except as specified above. 

Based 'upon the above findings of fact and conclusions 
of law, the Commission makes and enters the following order. 

ORDER 

WHEREFORE, THE COMMISSION ORDERS That Application No. 
GA-75968, as amended, of Sureway Medical Services, Inc. for a 
certificate of public convenience and necessity to operate motor 
vehicles in furnishing garbage and refuse collection service 
consisting of biohazardous or biomedical (infectious) waste is 
granted as amended, in part, conditioned on the applicant 
surrendering its leased authority, certificate No. G-236 and 
Permit No. TCG-OOIOO, and further conditioned on Sureway 
obtaining and submitting to the Commission the underlying 
certificate holders' relinquishment of the specialized authority 
that is the subject of Sureway's leases. Upon compliance by the 
applicant with all applicable laws and Commission rules and the 
above condition, a certificate of Public Convenience and 
Necessity shall be issued as set forth in Appendix A, attached 
hereto and by this reference made a part hereof; and 
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THE COMMISSION FURTHER ORDERS That the protests of 
Clark county Disposal, Inc., Buchmann Sanitary Service, Inc., 
Rubatino Refuse Removal, Inc., and Ryder Distribution Resources, 
Inc. are dismissed. ~ 

DATED at Olympia, Washington, and effective this It --
day of November 1993. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

~x2~ 
~NL. NE~ma: 

Dr . 
RICHARD HE STAD, Commissioner 

NOTICE TO PARTIES: 

This is a final order of the Commission. In addition to judicial 
review, administrative relief may be available throuqh a petition 
for reconsideration, filed within 10 days of the service of this 
order pursuant to RCW 34.05.470 and WAC 480-09-810, or a petition 
for rehearinq pursuant to RCW 80.04.200 or RCW 81.04.200 and WAC 
480-09-820(1). 
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APPENDIX A 

M. V. G. No. 1663 

SOLID WASTE COLLECTION SERVICE consisiting of Biohazardous or 
Biomedical Waste in King County; 

SOLID WASTE COLLECTION SERVICE consisting of Biohazardous or 
Biomedical Waste in portions of Snohomish County excluding the 
territories as follows: In the City of Everett and those portions 
of Snohomish County adjacent thereto, described as follows: (1) 
South of Everett: Beginning at the point where the Great Northern 
Railway right-of-way intersects with the south city limits of 
Everett; thence southerly along said right-of-way to its 
intersection with 61st Street extended; thence west along 61st 
Street extended to its intersection with the new Alternate PSH-l 
(U.S. 99 by-pass); thence southerly along said U.S. 99 by-pass to 
its intersection with 84th Street; thence west along 84th Street to 
the Upper Ridge Road; thence northerly along the Upper Ridge Road, 
including 78th Place S.W. and 76th Place S.w., to the Beverly Park
Maple Heights Road; thence northerly along the Beverly Park-Maple 
Heights Road to the 7th Standard Parallel North; thence west on 
said parallel to the east line of Section 3, T. 28 N., R. 4 E.W.M.; 
thence south on said line to the east-west centerline of said 
section 3; thence west on said centerline to the east city limits 
of Mukilteo; thence northerly and westerly following the city 
limits of Mukilteo to the shoreline of Possession Sound and/or Port 
Gardner Bay; thence easterly along said shoreline to the west city 
limits of Everett. Also in that portion of Snohomish county 
described as follows: starting at the points where 40th Ave. W. 
extended intersects with the north boundary of Paine Field; thence 
east on said north boundary to the east boundary of Paine Field; 
thence south to a line to 100 feet north of 90th Street S. W. ; 
thence east on this line to U.S. Highway 99 (no service to be 
rendered on Kelly-Corbin Road); thence north on a line one block 
west of U.S. Highway 99 to its intersection with 84th Street S.W.; 
thence west on the south side of 84th Street S.W. to Upper Ridge 
Road; thence north on Upper Road (with no service to be rendered on 
Upper Ridge Road) to Beverly Park-Maple Heights Road; thence 
following the west side of the Beverly Park-Maple Heights road to 
the 7th Standard Parallel North; thence west on said parallel to 
east line of section 3, T. 28 N., R. 4 E.W.M.; thence south on said 
line to the east-west centerline of said section 3; thence west on 
said centerline to the east city limits of Mukilteo; thence 
southerly and easterly following said city limits to 40th Ave. W. 
extended; thence sou th on 4 oth Ave 0 W. extended to the north 
boundary of Paine Field, the place of beginning. (2) East of 
Everett: Beginning at the point where Hewitt Avenue (PHS-1S) 
intersects with the city limits of Everett; thence east on Hewitt 
Avenue extended to the southeast corner of .Section 21, T. 29 N., R. 
6 E.W.M.; thence north on the east line of said Section 21 extended 
to the northeast corner of Section 4, T. 29 N., R. 6 E.W.Mo; thence 
west on the north line of said Section 4 extended to the point 
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where it intersects with the southerly shore of Steamboat Slough; 
thence westerly along said shoreline to Port Gardner Bay; thence 
southerly along the shoreline of said bay to the north city limits 
of Everett. And futher excluding the following, Bounded on the 
north by the south city limits line of the City of Everett extended 
east to its intersection with the New Broadway cut-off (alternate 
PSH-l); thence south on the New Broadway Cut-off to its 
intersection with Pacific Northwest Traction Company Road; thence 
south on both'sides of said road to its intersection with Stockshow 
Road; thence west along the north side of Stockshow Road to its 
intersection with 8th Ave. w. extended; thence north on 8th Ave. W. 
extended to the intersection of 9th Ave. w. and u.s. 99; thence 
westerly and northerly on 9th Ave. W. to its intersection with 
looth st. S.W. and Holly Drive; thence west on 100th st. S.W. (but 
not including 100th st. S.W.) to 12th Ave. w. extended (West 
boundary of section 13, T. 28 N., R. 4 E. ); thence north on 12th 
Ave. W. extended to a point 100 FT. north of 90th st. S.W.;thence 
east on a line 100 FT. north of 90th st. s.w to u.s. 99 (service 
is authorized on both sides of the Kelly-Corbin Road for its entire 
extent); thence northeast along u.s. Highway 99 (both sides) to 
its intersection with 84th st. S.W.; thence west on the north side 
of 84th st. S.W. to its intersection with Upper Ridge Road; thence 
north on poth sides of Upper Ridge Road to its intersection with 
the Beverly Park-Maple Heights Road to its intersection with the 
south city limits of Everett. And futher excluding the following, 
from the Snohomish County Airport for the account of Tyee Aircraft, 
Inc., only, to the City of Everett dump; 

SOLID WASTE COLLECTION SERVICE consisting of Biohazardous or 
Biomedical Waste in portions of Pierce County described as follows: 
Beginning at the point where 65th Ave. N. E. (Stewart Road) in 
Pierce county projected west intersects SR-99 (PSH-1); thence north 
along the centerline of SR-99 to the King and Pierce county Lines; 
thence easterly to the N.E. corner of section 3, T. 20 N., R. 5 
E.;thence south along the east line of said Section 3 to the S.E. 
corner of said Section 3; thence west along the south line of said 
section 3 extended to the N.E. corner of Section 8, T. 20 N., R. 5 
Eo; thence south along the east line of said section 8, to the S.E. 
corner of said Section 8; thence west along the south line of said 
Section 8 extended to SR-167 (PSH-5); thence north on SR-167 (PSH-
5) to the intersection of 65th Ave. N.E. (stewart Road) extended 
east; thence west along 65th Ave N.E. (stewart Road) extended to 
the intersection with SR-99 (PSH-1), the point of beginning; and 
Biohazardous or Biomedical Waste for commercial accounts or 
establishments in portions of Pierce County described as follows: 
Starting at the S.E. corner of section 24, T. 20 N., R. 5 E.; 
thence west on the south line of said section projected to the east 
limits of the City of Tacoma (as of Sept. 6, 1960); thence north to 
the Pierce and King Counties line; thence easterly and southerly 
along the Pierce and King Counties line to the S.E. corner of 
Section 24, T. 20 N., R. 5 E., the point of beginning. 

M. V. G. No. 1663 

} 
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. . 

SERVICE DATE 

DEC 2 01993 

BEFORE THE' WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION . 

Inre Application GA~75968 of 

SUREWAY MEDICAL SERVICES, INC. 

'for a certificate of Public' 
Convenience and. Necessity t.o 
operate. motor vehicles in 
furnishing .. SOLID WASTE· 
COLLECTION SERVICE. 

• • • 

) ORDER M .. V. G. NO. 1674 
) 
) . HEARiNG NO. GA-75968 
) 
) COMMISSION DECISION AND ORDER 
) . DENYING RECONSIDERATION 
) 
) 
) 
) 

. NATURE OF PROCEEDING: 'This is .an amended application 
"for a certificate of public convenience and necessity to furnish 
biohazardous or biomedical waste collection service in most of 
the state. Several existing solid waste certificate' holders 

. protest the application. 

PROCEDURAL STATUS: An initial order entered on June 
18., 1993,. proposed that the Commission deny the application. The 
Commission entered a final order on November 19, 1993, granting 

. administrative review, modifying .the initial order, and granting 
the amended application in part, on condition. Protestant BFI 
Medica~ waste Systems of Washington, Inc., now petitions for 
reconsideration or, ·in the alte+native, for clarification of the 
f inlill order.'. . 

COMMISSION: The commission denies the petition·for 
reconsideration. The Commission finds no merit in any of the 
citations of error. The final order thoroughly co~sidered the '. 
application pursuant to standards the Commission has developed 
for applications for specialized biohazardous waste authority. 
The Commission is satisfied that the 'final order correctly 
evaluates and properly applies the law. The Commission clarifies 
that the final order does not announce new principles or tests 
for determining applications for specialized biohazardous ·waste 
authority. . 

[1]~ Mere desire for a backup carrier in the event of 
possible discontinuance of~ .or deterioration in, exi:sting 
service, or mere preference for competition, does. not demonstrate 
a need for an additional carrier. .RCW 81.77.040. 

• Headnotes are provided as a serVice to the readers and do 
not constitute an official statement of the Commission. :That 
statement is. made in theorde~ itself. 
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APPEARANCES: Richard A. Finnigan, attorney, Tacoma, 
represented the applicant, Sureway~edical $ervices, Inc., at 
hearing and on review. DavidW. Wiley,attorney, Bellevue,.' .. 
represents protestant BFI Medical Waste Systems of washington, 
Inc. (formerly American Environmental Management Corporation). 
Jack Davis, attorney, Seattle, represented protestant Washington· 
Waste Hauling a~d Recycling, In~. (formerly waste Management of 
Seattle, Inc.; waste Management.Rainier, Inc.; Waste Management 
Sno-King, Inc.; waste Management Northwest., Inc.; Waste . 
Management of Greater Wenatchee, Inc.; Waste Management of 
Ellensburg, Inc.; Waste ManagemeJlt of Spokane, Inc •. ; Waste 
Management" of Kennewick, Inc.,; and Washington Disposal Co., 
Inc~), at hearing and on review. Boyd Hartman, attorney, , 
Bellevue, represented protestant Ryder Distribution Resources, 
Inc., at hearing. Protestants Brem-Air Disposal, I",c., and North 
Sound Sanitation,., Inc.i weFe represented at hearing by ThomasW. 
Bray, Medical Waste specialist, Bremerton. ,Protestant Murrey's 
Disposal Co., Inc., was represented at hearing by Fred Masella, 
Medical waste Division Manager, PUyallup. Anne Egeler and Robert 
Simpson, Assistant Attorneys General, olympia, represented 
'Commission Staff at hearing. . , 

MEMORANDUM 
, " 

This is' an amen~ed application bySureway Medical,' 
Services, Inc., a wholly-owned subsidiary of Northwest waste 
Industries, Inc., for a certificate of public convenience and 
necessity to furnish biohazardous· waste collection service. 

, , 

The applicant proposes to provide specialized 
collection service for biohazardous waste generated by health 
care facilities and others. In its amended application, the'· 
applicant proposed to offer the service statewide with the 
exception of Clark County and certain portions ot Everett and 
Snohomish County. T~e applicant has been providing the 

, specialized service in parts of King county under perman~nt and 
temporary certificates Which authorize it to operate· authority 
leased from other solid wa~te c~llecti~n compan~es. 

An initial order proposed that the commission 'deny the 
application, ,based on conclusions that the applicant was not 
financially and otherwise fit to conduct~e proposed operations, 
and 'that the proposed operations were not required by the public 
convenience and necessity because existing solid,waste collection 
companies were providing satisfactory service in the territory,. 

( 

• For purposes of this order, the terms "biohazal;"dous,"... . C' 
"biomedica,l" and "infect~ous"' are used interchangeably. ' 
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On administrative review, the Commission mO.dif ied the 
,initial order and granted. the applicant authority to operate in a 
territory. coextensive with its current operations plus other 

... territory in King and Snohomish Counties for which it. applied. 
The Commission concluded that the applicant demonstrated its 
financial and regulatory fitness; demonstrated that existing 
companies will not provide service to the satisfaction of the 
Commiss"ion in King and Snop.omish Counties; and demonstrated that' 
~here is a need for the services it proposes in King and 
Snohomish counties. The grant is conditioned on the applicant 
surrendering its leased authority and obtaining the underlying 
certificate holders' relinquishment of the specialized authority 
that. is· the subject of the applicant's leases. 2 . 

Protestant BFI Medical waste Systems of Washington, 
Inc., petitions for reconsideration .and/or clarification ·of the 
final order. It contends that the order's conclusions regarding 
satisfactory service and need in King and Snohomish Counties are 
not supported by the record. It contends that the order makes 
conclusions regardingBFI's service in eastern Washington which 

. imprope~ly apply the law, are unnecessary, and are unsupported by 
the record. It requests that the Commission delete any negative. 
inference or adverse conclusion regarding the SUfficiency of 
statewide service provided by 'BFI or its predecessor, American . 
Environmental Management Corporation ("AEMC").It contends that 
the order appears to announce new tests or principles concerning 
public·need in specialized waste field$ and existing companies' . 
evidentiary burden~ and requests that the Commission clarify the 
principl'es announped.·· . .' . .' . . 

. . 

The Commission'deni[Bs the petition. The final order 
does not announce new tests or principles •. It applies those 
previously developed'and articulated ~y the commission. The 
Commission's satisfactory service and public need analysis and 
conclusions with regard to King and.Snohomish Counties are based 
on the record. and properly apply the law. The petition does not" 
demonstrate err(,)rs of .·law, patent factual error, or facts ' 
reasonably un.availableto the petitioner at the time of hearing; 
it should be denied. Order M •. V. No. 140273, In re.Thomas C. 
Kolean and James B. Stewart. dlbla Olympic Transport, App. No. P-
72389 (September 1989). . 

2 Sureway's leases accomplished a complex internal 
reorganization of the Rabanco companies. They necessitated 
prompt Commission action under circumstances which are unlikely 
ever to be replicated. While' they may have been appropriate 
under the particular circumstances presented, including the. 
continuance of the same level of service by the same principals, 

~ they do not represen.t the .. Commission' s • pr:ef[Brr[Bd practice. 
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The commission's discussion about BFI's existiI:1g 
service in eastern Washington makes no· conclusion with regard to 
that service. The discussion was intended to provide guidance to 
the industry as to the type and detail of evidence the Commission 
~eeds to evaluate properly ~he sufficiency ofexist~ng service. 

. . 
The Commission will·briefly address BFI's erroneous 

.' inferences -concerning the standards the final order applied~ '. 

Satisfactory service/Need standards 

BFI contends that it is apparent from the Commission's 
analysis that a perceived need for another carrier on the part of 
generators, either .asa contingent carrier or just for 'the sake 
of competition, now consti~utes need for additional authority 
under, RCW 81.77.040. The final order does not announce or apply 

. any such principle •. 

The satisfactory service/public'need standards that the 
final order applied are those set out in Order M. V. G. No. 1596, 
In re Ryder Distribution Resources, Iilc. iApp. No. GA-75154. . 
(January 1993). The satisfactory nature of service by existing 
providers c,f specialized solid waste collection services will be 
measured according to the specialized needs of customers. The ,. 
Commission will give co~siderable'weightto the judgment at \ 
bioha'zardous.waste generators regarding the sufficiency of 
existing service, because they are .professionally involved in . 
health care, and are ina unique position to evaluate, the risks. 
and benefits of collect~on and disposal services based upon their 
professional training and experie~ce, and are best able to 
evaluate what type of service will best limit their potential ' 
exposure to civil liability for improper transportatio~ and, 
4isposal. ' 

The applicant in.RYder made a very persuasive 
demonstration that ~xisting companies, although providing 
"satisfactory" physical collection service, were not providing 
service that sufficiently met the specialized requirements of the 
customers~ The Byder decision is the best guide to the industry 
0'£ the sorts of specialized needs' the . Commission will recognize 
and the sort of evidence the commission will find particularly 
persua,si ve. The applicant·, s presentation . in the present case did 
not rise to that level, but the Commission is satisfied that the 
applicant sufficiently demonstrated that eXisting service is , 
insufficient in King and Snohomish counties, under t.be standards 
set out in Ryder. . 

'(1] . The final order.does not depart from the 
commission's consistent. view that mere de,sire for a backup 
carrier in the event of possible discontinuance of, or 
deterioration inj existing service~ or mere pref,erence for 

C'" 
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. 
competition, does not demonstrate a need for an additional . 
carrier. That BFI reads a different meaning into the 
Commission's decision apparently'reflects its own view of the 
evidence rather than a reasonable reading of the order. 

Evidentiary Burdens 

. The final order discussed at some length the 
.Commission's concern that BFI, which is the only specialized 
'biohazarcious waste company with statewide authority, may not be 
maki~g sufficient efforts to. make its services known, or to 
provide a complete service throughout the state. SFI infers from 
that discussion that the Commission has announced a new burden . 
that existing companies must meet in an application for 
overlapping.aut~ority .-- to demonstrate that they are making 
reasonable solicitation e"fforts'andare providing a satisfactory 
.level of service, even when the.applicant has failed to make a 
prima faCie demonstra~ion of need for additional service. BFI 
again reads more into the decision than is there. 

The applicant, sureway,failed to make a 'primafacie 
demonstrati~n of need for ~ts services outside Ring and Snohomish 
Counties.' To the extent Sureway failed to carry' its burden, BFI 
was not required.to go forward with evidence reqardinq service 
existinqatthe time of, the application. The. final order does 
not ~nnounce,a different principle •. It does not impose new' 
burdens'on'existing companies. to come forward withevidence.BFI 
could have presented noevidence.concerninq existing service 
outside King and Snohomish Counties, without affectinqthe 
outcome. . 

. .. However,' foliowing sureway's presentation, BFI came 
forward with evidence to rebut the specific generators' . 
testimony, and evidence regarding its.and its predecessor's 
statewide service. With r,gard to eastern Washington in 
particul~, BFI's presentation was as inadequate as S~eway's.· 
The COmmission did not want its decision againstsureway to leave 
the impression that BFI's presentation would have been SUfficient 
to overcome a prima facie demonstration of need in the territory, 
or that it had lessened the doubt the Commission has previously 

'sureway attempted to demonstrate the insufficiency of 
existing service outs~de the Puqet Sound area primarily through 
inferences from statistical evidence rather than through the 
testimony of actual waste generators. The Commission requires 
that need be shown through the testimony of perSOns who require 
the service •. Sureway offered the testimony of only three 
supporting witnesses from outside King and.Snohomfsh counties. 
None of the witnesses demonstrated a need. for additional service 
under the tests tl:1e·. Coimn~ssion emPloys. 
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expressed'that any,single biohaza~dous waste carrier could 
provide. a level of statewide service, on its own, which would 
satisfy the commission and meet the ,needs of the state's wast~ 
'generators. ' 

On reconsideration,'BFI suggests that ,its presentation 
was not intended to be anything more than a general description 
of BFI's present service. It contends that because it is merely 
th~ successor in interest of the company that existed at, the time 
of the application, AEMC, it would have been inappropriate for it 
to present detailed evidence regarding 'its present service. It 
argues that evidence of post~application service is irrelevant, 
and would ,have been" disregarded, by 'the Commission ,under the 
principle set out in Order M. V.G. No. 795, In re Anthony J. , 
DiTommaso,' dlbla DiTommaso Bros. Garbage Seryice, App. No. GA-50a 
(November 1975). BFI further contends that it intentionally did 
not present evidence regarding AEMC"sservice because it realized 
that Sur,eway had 'completely failed to carry its burden. 
Referring to surewayls eastern Washington evidence~ BFI argues 
that had there been testimony from a generator witness conducting 
an unsuccessful search ,for service, it would have rebutted such 
te~timonywith speCific solicitation ,evidence. ' 

There is, no indication in the record that BFI intended (' 
'its presentation to be a limited'demonstration of continuity of 
service" or that it decided not to demonstrate the sufficiency 9f 
eXisting service after hearing Sureway,' s' case. BFI' s 
presentation appeared to r~spond to sureway's attempted 
demonstration of statewide. need.· 

Neither party's presentation with regard to service in 
,Easter~ Washington was restricted to the pre-application period. 
Neither were, the ,Commission's comments on'the presentations. 
That should not be taken as 'an indication that 'the Commission 
will not 'continue to adhere to the DiTommaso principle. 

In any event, the finaloraer's comments about BFI's 
solicitation, efforts and its service in Eastern Washi:'flqton do not 
constitute leqalconclusions. Except with regard to King and 
Snohomish Counties" the final order reached no,conclusion as to 
whether AEKC provided satisfactory service, whether BFI is 
providing satisfactory service, or whether a need exists for 

, , 

4 It is the Commission, after all, that is the arbiter of 
whether an applicant has sustained its burden. Until the 
Commission's final order, there was no determination that 
Sureway's demonstration 'of need was insufticiel1t w-ith respect to 
most'of the state.BFI had no reason to assume that the ' 
commission would make that determination, and nothing, in the' 
record indicates that BFI did make suchan assumption., 

(, , 

'''''' . 
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additional specialized service in the state. The final order's 
comments are intended only to provide guidance to BFI and other 

. compani~s in this rapidly evolving industry as to the sort and 
detail of evidence the Commission needs to evaluate properly the, 
sufficiency of existing service. 

o R D E R 

wHEREFORE, THE COMMISSION ORDERS That the petition of 
BFI Medical Waste Systems of Washington, Inc., 'for 
reconsideration is denied. 

DATED at Olympia., Washington, and effective this I ~ 
day of December 1993. 

,WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

.. ~~~ 
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SERVICE DATE 

MAY 25 1994 

BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

In the matter of Application 
GA-76820 of Medical Resource 
Recycling System, Inc. for a 
certificate of public 
convenience and necessity to 
operate motor vehicles in 
furnishing solid waste 
collection service. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER M. V. G. NO. 1707 

HEARING NO. GA-76820 

COMMISSION DECISION AND 
ORDER REVERSING INITIAL 
ORDER; GRANTING APPLICATION 

NATURE OF PROCEEDING: This is an application for 
authority to transport biohazardous wastes for collection in 
Spok ane County. 

INITIAL ORDER: Administrative Law Judge Elmer Canfield 
entered an initial order on November 24, 1993, that would deny 
the application under RCW 81.77.040 for applicant's failure to 
demonstrate that existing carriers will not serve to the 
satisfaction of the Commission or that the public convenience and 
necessity require an additional carrier. 

PETITION FOR ADMINISTRATIVE REVIEW: The applicant 
petitions for administrative review, contending that the jnitial 
order erred in evaluating the evidence, and that the application 
should be granted. Protestants Refuse and Recycling Association 
and BFI Medical Waste Systems of Washington, Inc. , answer in 
support of the initial order. 

COMMISSION: The Commission grants the petition and 
reverses the init ial order. The existing carrier's process for 
disposal is unsatisfactory for some waste generators; the 
Commission will weigh heavily the views of generators in a 
medical, technical, or scientific area related to their 
specialized waste needs; the existing carrier not reasonably 
meeting those needs will not operate to the Commission's 
satisfaction. The public convenience and necessity require an 
additional carrier. 

APPEARANCES: Robert B. Crary, attorney, Spokane, 
represented applicant Medical Resource Recycling System, Inc. 
James K. Sells, attorney, Bremerton, represented protestants 
Washington Refuse and Recycling Association and BFI Medical Waste 
Systems of Washington, Inc. Gregory J. Trautman, assistant 
attorney general, Olympia, represented the Commission Staff . 

I 
.i 
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MEMORANDUM 

This is an application for authority to provide a solid 
waste collection service, limited to biohazardous wastes, in 
Spokane County. The applicant is Medical Resource Recycling 
Systems, Inc., or MRRSI. It operates a facility that renders 
such wastes harmless by a process called autoclaving, in which 
the wastes are heated to a high enough temperature and for a long 
enough period that all infection is killed. MRRSI then recycles 
about a fifth of material tendered to it, and disposes of the 
remainder. It wants authority to collect and transport wastes 
that generators wish it to treat and dispose of. It operates 
under contract with the city of Spokane inside the city, and in 
this application asks common carrier solid waste authority to 
conduct those operations in the remainder of Spokane County. 

Biohazardous waste is solid waste and its 
transportation is governed by chapter 81.77 RCW and by RCW 
81.77.040. That section bars the Commission from granting 
authority in territory served by an existing carrier unless the 
Commission finds that the existing carrier will not provide 
service to the satisfaction of the Commission. If it makes that 
finding, under the same law it must then also find that the 
proposed service is required by the public convenience and 
necessity before it can grant the application. 

As the initial order notes, the Commission has 
recognized the differences in market and in operation between 
community universal solid waste collection, on the one hand, and 
specialized operations such as collection of hazardous and 
biohazardous wastes on the other. Because of differences between 
the services, the biohazardous wast~ collection service is 
evaluated differently when looking at performance to the 
Commission's satisfaction and at requirements of the public 
convenience and necessity. 

satisfactory service. Here, there is evidence that the 
existing carrier, BFI, transports all collected wastes to a 
holding facility. They are kept there for a period ranging up to 
about a week, unrefrigerated, and are t hen transported to an 
incinerator where they are burned. 

MRRSI produced evidence that some shippers believe that 
both BFI's retention and transportation practices and the very 
process of incineration are inappropriate and create rather than 
resolve environmental hazards . 

'. -" 
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. Specifically, there is record testimony that generators 
view the storage of wastes as a potential hazard; the lack of 
refrigeration as another potential hazard that could allow 
pathogens to become more toxic; and the transportation for long 
distances (to a western washington incinerator) a third source of 
potential hazard. They are concerned that those hazards could 
lead to a serious health problem, and do not want their wastes to 
contribute to those potential problems. 

There is also testimony of record that incineration may 
cause environmental problems as well as resolve them. The 
incinerated ash may be a source of concern, and the byproducts of 
incineration include toxic fumes. 

As providers of professional services in the medical 
field, the shippers' perspectives on factual matters should be 
given considerable weight; as medical professionals, they have a 
professional and a financial stake in being associated with a 
service that they believe to be environmentally sound. 

The Commission has considered specific service failures 
before in finding that existing biohazardous waste collection 
service failed to meet the Commission's satisfaction • . It has 
also considered the failure of firms to offer or provide 'se rvice 
at all, and in recognition of the nature of the service and 
potential liabilities and responsibilities of generators, it has 
considered the concerns of waste generators about the process 
used for disposal. 

This is not the first time this concern has been 
voiced. In Order M. V. G. No. 1596, In re Ryder Distribution 
Resources, Inc., App. No. GA-75154 (January 1993) the Commission 
found that an existing incineration service did not meet the 
needs of many waste generators, and used that as a basis for 
finding that existing service failed to meet the satisfaction of 
the Commission. According to the record, at the time this 
application was filed no available carrier offered generat ors in 
the territor-y sought an alternative to long-distance 
transportation for incineration. 

We believe that the needs expressed by the supporting 
witnesses for service characteristics such as recycling, non
incinerative disposal, and environmental l y protective storage 
reflect true shipper needs and that failure to provide them means 
that the service is unsatisfactory. We so find in this 
proceeding. 

Public convenience and Necessity. The initial order 
found that the generators' failure to search for alternative 
service, and the satisfactory nature of the service provided by 
BFI, relegated support for the application to the status of mere 
preference. The Commission disagrees. 
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First, for purposes of the specialized service 
provided, the existing service is not satisfactory for the 
shippers' needs. See the discussion above. Second, the 
Commission has held in transportation matters that when a s e arch 
for service would be fruitless, because the service is 
unavailable, shippers need not conduct a search. Here, the 
record indicates that no service of the sort the applicant is 
proposing was offered at the time the application was filed. No 
search would have disclosed such a service. 

The existing carrier contends that, if asked, it would 
have offered transportation of biomedical wastes to applicant's 
facility. We find this contention unpersuasive. In solid waste 
collection there is no history of generators' ability to direct 
disposal of wastes. What the carrier proposes is an entirely new 
service that it did not advertise or disclose. There was no 
reason for generators to expect that it might be available. 

Finally, the Commission has some reservations about the 
continuing viability of some of the traditional elements it has 
discussed under the element of public convenience and necessity. 
Particularly here, where disposal is related to dangers within 
the professional training of the waste generators, the commission 
has reservations about substituting its judgment for that of the 
persons who have unique knowledge about the requirement s of the 
service they need. It seems incongruous for this body to tell a 
professional in the body of knowledge at issue that a service 
does or does not meet her or his needs. Perhaps it is time for 
the Commission more generally to look at the meaning of public 
convenience and necessity in the cases that arise to determine 
whether the traditional analyses continue to be appropriate for 
the present and future needs of an integrated state/federal 
transportation system for the best service to the people of the 
state. 

For the moment, it will suffice to find that the 
applicant has demonstrated both that the existing carrier's 
service is not satisfactory for the needs o f many shippers, and 
that the proposed service is required by the public convenience 
and necessity. 

FINDINGS OF FACT 

1. On March 15, 1993, Medical Resource Recycling 
System, Inc. (MRRSI) applied for a certificate of public 
convenience and necessity to operate motor vehicles in furnishing 
solid waste collection service consisting of biohazardous or 
biomedical infectious waste in Spokane County. 
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2. The Washington Refuse and Recycling Association 
and BFI Medical Waste systems of Washington, Inc. (BFI) protested 
the application. The Staff of t~e Commission appeared ~hro~gh 
counsel but did not take a posit~on on whether the appl~cat~on 
should be granted or denied. 

3. Rick Kartevold, applicant's president and sole 
shareholder, appeared as its operating witness. He is trained 
and experienced as a paramedic and is qualified in the proper 
treatment and handling of medical waste. He is a captain with 
Spokane County Fire District No. Nine and is in charge of the 
department's hazardous materials section. 

4. Mr. Kartevold started MRRSI in July 1991 as a 
medical waste treatment facility. The company disinfects and 
disposes of medical waste from accounts in the Spokane area. 
These accounts deliver to MRRSI or, if they are within the city 
limits, have their waste collected through an arrangement between 
MRRSI and the City. The waste is disinfected through a steam 
sterilization process known as autoclaving. The waste then goes 
through a fairly complicated process of washing, shredding and 
sorting to recover recyclable plastics. The company recycles 
about 20 percent of the waste that comes in -- the balance is 
disposed of, after sterilization, in MRRSI's dumpster. It is 
collected from there by a certificated hauler and is taken to a 
landfill. 

5. Mr. Kartevold was the vice-present of Medical 
Waste Management Systems, a solid waste transportation company, 
from 1990 through June or July 1991. That company operated as a 
solid waste collection company without a certificate from the 
Commission authorizing that operation. Mr. Kartevold was not 
directly responsible for the management of that company and was 
not responsible for ensuring compliance with applicable law. Mr. 
Kartevold is no longer involved with that company or its 
operations. Mr. Kartevold has since become familiar with 
applicable laws and regulations and provided credible testimony 
of his willingness and ability to operate in compliance if this 
application is granted. 

6. The applicant has a 14-foot truck which is 
suitable for the proposed operations. The unit is adequately and 
properly maintained. The applicant employs qualified personnel 
to drive the vehicle. 

7. The applicant has adequate financial resources to 
begin regulated operations. If the application were granted, the 
applicant would purchase additional equipment. It is financially 
able to do so. 
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8. Marguerite Busch testified in support of this 
application. She is in charge of safety and quality assurance at 
Pathology Associates Medical Laboratories. She is responsible 
for seeing that the facilities comply with applicable laws in the 
handling of medical waste and she is the person who guides 
management in its decisions about treatment and disposal of that 
waste. Pathology Associates has approximately 12 facilities in 
Spokane County (three in the county, the others within the city 
limits). Each week, it generates 800 to 1000 gallons of medical 
waste consisting of test tubes, blood, and needles. 

This generator presently transports most of its waste 
to MRRSI for treatment and disposal. This generator also 
contracts with the protestant BFI for collection and disposal of 
some of its other medical waste, including tissue and limbs. Ms. 
Busch has two objections to using BFI for all of the medical 
waste collection -- that BFI transports the waste to Bellingham 
for incineration and that there may be a lag of a week or more 
between collection and disposal. She believes there is too much 
potential liability in having the waste untreated for a time and 
then transported across the state. 

Ms. Busch would prefer to have an autoclave on site and 
have her employer treat its own waste. However, she believes the 
cost of that option to be prohibitive. Ms. Busch would use the 
applicant to transport the medical waste if this application were 
granted. This w6uld eliminate the need to use its own employee 
do the transportation. 

9. Dr. Phillip L. Rudy testified in support of this 
application. Dr. Rudy, a dentist, practices in Spokane County. 
He generates approximately 16 gallons a year of biohazardous 
waste consisting of needles, glass tubules and bloody gauze. Dr. 
Rudy transports the waste himself to MRRSI. He would ask MRRSI 
to collect the waste if this application were granted; otherwise, 
he will continue to transport the material himself. 

10. Cheri Didier testified in support of this 
application. She is the purchasing director of the Rockwood 
Clinic, Spokane. The clinic has five locations in and near 
Spokane. All locations combined produce 4,000 gallons of medical 
waste each month. MRRSI collects and transports some waste for 
this generator from sites within the city limits. The rest of 
the waste is transported by the generator to MRRSI three times a 
week. This generator prefers a local disposal site. It 
expressed concerns similar to those of Ms. Busch in terms of the 
distance the waste is transported by BFI and the length of time 
before it is treated. 
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11. All of the waste generators opposed incinerat ion 
and supported autoclaving as a method of rendering wastes inert. 
They all testified that shredding and recycling the waste is 
preferable to incineration. They have not had problems of missed 
collections or other service failures with any certificated 
haulers in the collection of their medical waste. 

12. Roger Van Valkenburgh testified in opposition to 
this application. Mr. Van Valkenburgh is the district manager of 
BFI Medical waste Systems of Washington. BFI holds certificate 
G-231 which authorizes the transportation of medical waste in the 
state of Washington, and which authorizes the transportation 
which would be provided under this application. BFI also 
operates within the city of Spokane under the City's control. 
This carrier has equipment and personnel to provide service to 
the waste generators who support this application. BFI 
transports medical waste to a Whatcom County facility for 
incineration. This carrier would be willing to transport waste 
upon request to Medical Resource, but it has no tariff by which 
that service may be performed and has not held itself out to 
provide that service. 

CONCLUSIONS OF LAW 

1. The Washington utilities and Transportation 
Commission has jurisdiction over the subject matter of and the 
paOrties to this application. 

2. The applicant is fit, ~illing and able to provide 
the proposed services as required by WAC 480-70-160. 

3. When an applicant has applied for a certificate of 
convenience and necessity to operate as a solid waste collection 
company, and the territory is already served by another 
certificate holder, the Commission may grant the application only 
when the existing certificate holder will not provide service to 
the satisfaction of the Commission. Here, BFI has failed to 
provide service to the satisfaction of the Commission. 

4. It is required by the public convenience and 
necessity, pursuant to RCW 81.77.040, that the applicant be 
granted authority to operate motor vehicles in furnishing solid 
waste collection service. 

5. The application should be granted. 
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ORDER 

THE COMMISSION ORDERS That the initial order is 
reversed, and Application No. GA-76820 is granted, subject to the 
applicant's compliance with the requirements of law and rule 
relating to grants of such authority. 

DATED at Olympia, Washington, and effective this :? 5,~ 
day of May 1994. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

~J<~ 
. O~N L A NELS-::::-_~~,..........,fL.. 
~\ ~ 

RICHARD HEMSTAD, Commissioner 

NOTICE TO PARTIES: 

This is a final order of the commission. In addition to judicial 
review, administrative relief may be available through a petition 
for reconsideration, filed within 10 days of the service of this 
order pursuant to RCW 34.05.470 and WAC 480-09-810, or a petition 
for rehearing pursuant to RCW 80.04.200 or RCW 81.04.200 and WAC 
480-09-820(1~. 

.. . 
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Solid Waste Collection Service consisting of Biohazardous or Biomedical 
Infectious Was'te in Spokane county. 
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BEFORE THE WASHINGTON UTILITIES At'1D TRAi'-iSPORTATION COMMrSSION 

In re Application GA-75154 of 

RYDER DISTRIBUTION RESOURCES, INC., 

for a Certificate of Public 
Convenience and Necessity to operate 
motor vehicles in furnishing GARBAGE 
.tu'lD/OR REFUSE COLLECTION SERVICE. 

In re Application GA-77539 of 

STERICYCLE OF WASHINGTON, INC, 

for a Certificate of Public 
Convenience and Necessity to operate 
motor vehicles in furnishing GARBAGE 
AND/OR REFUSE COLLECTION SERVICE. 
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ORDER M. V. G. NO. 1761 

HEARING NO. GA-75154 

HEARING NO. GA-77539 

FINAL ORDER MODIFYING 
INITIAL ORDER; GRANTING 
APPLICATION, AS AMENDED 

NA TURE OF PROCEEDING: This is a pair of applications that together seek 
authority to collect biohazardous solid wcstes for transportation in all of the State of 
Washington. The two applications are first, the completion On rem2nd of Application No. 
GA-75154 for a number of Washington counties, principally in Western Washington (referred 
to as "Old Territory"), c.nd second, Application No. GA-77539, seeking authority for the 
remainder of the State (referred to as "New Territoty"). The Commission consolidated the 
two applications for hearing. 

INITIAL ORDER: Administrative Law Judge Lisa .Anderl' entered c.n order 
on January 24, 1995, proposing that the Corrunission grant both applications in fulL' 

'Administrative Law Judge Heather Ballash presided over the hearing and entered several 
orders including an ini,ial ordu in GA-75154, but left the Utilities and Transportation 
Subdivision of the Office of Administrative Hearings before preoaring the initial order herein. 
The Chief ,,-\dministrativ::: L2W Judge 2.ssigned Judge ;-\nd;::r1 to prep2.lc (he order under RC\V 
3'[.12.060 and RCW 3J .0.5.'[25(7). 

~;-\ prio[ i:1i~i2! old~l by .~\dmin!s~,ali'''e LJ., .... lL:dge He2~her 82!!~sh resulted in a. fii1~!l orde:
er:':::led Janua.ry 25, 1993, Jild kd to 2..n1e:1jll!eil~S to .:-\pp[tcalion No. G.:..\-75 154. The entire 
e\:!ck::~iary [-::coro is b2fo\~ t~c C02:niss~0~ in this procc:-::ding. 
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ADMINISTRATIVE REVIEW: Protestant WRRA, Washington Refuse and 
Recycling Association, petitions for administrative review, contending that the initial order 
erred in making its findings of fact from the evidence of record and that it erred in ma.lcing its 
conclusions of law. The applicant answers, supporting the initial order. 

COMi\!!ISSION: The Commission affirms the result of the initial order, 
modifying the order's conclusions as to propriety of a "marketing arrangement." 

APPEARA.t"fCES: Steven B. Johnson, Attorney, Seattle, represented applicant 
Stericycle of Washington, Inc., James Sells, attorney, Bremerton, represented the Washington 
Refuse and Recycling Association; Cynthia A. Horenstein, attorney, Vancouver, Washington, 
represented Protestants Disposal Group, Inc., and Budunann Sanitary Service, Inc.; David W. 
Wiley, attorney, Bellevue, represented BFI Medical Waste Systems of Washington, Inc.; and 
Ann E. RendahJ, assistant attorney general, Olympia, represented the Washington Utilities and 
Transportation Commission Staff. . 

ME MORAt"lDU,v[ 

l. PROCEDURAL HISTORY 

A. GA-75l54. (The "Old Territorv") 

The first of the two applications at issue here is GA-75154. It was originally 
filed by Ryder Distribution Resources, Inc. ("Ryder"), on June 21, 1991, for contract carrier 
authority to furnish biohazardous or biomedical waste collection service between the facilities 
of Stericycle, Inc., in Morton, Washington on the one hand, and, on the other hand, Clark, 
Cowlitz, Thurston, Pierce, King, Snohomish, Skagit, Whatcom, Mason, Grays Harbor, Pacific, 
Yakima, Clallam, Jefferson, Lewis, Kitsap, and Spokane Counties; and garbage and refuse 
from the facilities of Stericycle, Inc., for disposal under contract with Stericycle, Inc. 

Hearings were held on Ryder's amended application and Administrative Law 
Judge Ballash entered an initial order recommending a grant of authority. The Commission 
emered an order on review denying the application. It ruled that the contract carrier 
arrangement allowed Stericycle, an unregulated entity, to conduct common carrier solid waste 
transportation operations. The Commission stayed the effect of its order to afford the 
applicant and the carrier the opportunity to alter their rel;}tionship to a form permissible under 
Washington law and amend the application accordingly, or to ta.l,:e such other steps as they 
deemed appropriate. 

Stericyck, Inc., then submitted its 0\\'11 original 2.pp!ication, referring to it 2S an 
amendment. ;-\ Commission order found lhat (he 2pp!icJtion \\'~S not 3.n 2mendment, but thJt 
it must be independently docketed, and lermimted the Sl2Y. Ryde, and Stericycle, Inc, 

c·' .... r.:;.c\ :l --"'c d ~. ·~711 0 °con-'td':>~::'lf'lon :1-l- j' t1o f,~ 2 co n ;in'l:1t'o·" 0' t'n o s'a v ~'.,:d~r 9~t'-.-... (.::0 ..... on P10PO:::.~. n r... :::. '-\ ___ 1, _:::. ...... ;:J .V. ", •• , .. 0 •• .1 It i '-' l,)_ £' 

2s;~d k2.ve lO withdral.1/ 2S the cwoiic2rH and Sl::ricyck, Inc., 2s~:;:d ki::.':c for substitution 25 
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successor. The Commission granted t .... le requests and entered an order allowing the 
substitution, accep'ting Stericycle, Inc.' s, filing for redocketing under GA-75154, aild 
extending the stay pending resolution of all issues relating to the amended application. 

Page 3 

Pursuant to that order, Stericycle of Washington, Inc., or swr, a subsidiary of 
Stericyc!e, Inc., filed on October 14, 1993, an amended application for common carrier 
authority to transport biohazardous or biomedical waste between the facilities of Stericycle', 
Inc., located at or near Morton, Washington, on the one hand, and seventeen counties on the 
other hand; and garbage and refuse disposal from facilities of Stericycle, Inc., located at or 
near Morton, Washington, for disposal.' The Commission accepted the amended application, 
redocketed it, and remanded it to the Office of Administrative Hearings for further hearing. 

B. GA-77539 (The "New Territorv") 

On October 29, 1993, SWI filed Application No. GA-77539 to collect 
biohazardous or biomedical waste in AdaITls, Asotin, Benton, Chelan, Columbia, Douglas, 
Ferry, Franklin, Garfield, Grant, Island, Kittitas, Klickitat, Lincoln, Okanogan, Pend Oreille, 
San Juan, Skamania, Stevens, Wahkia.icu.m, Walla Walla aTld Whitman Counties for disposal at 
Stericycle facilities at Morton, Washington. These counties comprise the remainder of the 
state not included in Application GA-75J54. 

The applicant sought consolidation of the applications for purposes of hearing 
and disposition. On January 25, 1994, the Commission granted consolidation "ithout 
obj ection from a11Y party. 

The two applications taken together seek statewide authority to collect 
biohazardous wastes for processing at the Stericycle facility and to transport wastes from the 
facility for disposal. 

[f. FACTUAL SETT[NG 

Under the original application, Ryder sought to perform contract carrier 
service for Stericycle, Inc., the processor, who contracted ',ith genICrators to providIC 
transportation and treatment of biohazardous wastICs. The Commission order determined that 
the applicant had sho\\11 a need for the service, but found that Stericycle was the "real" carrier 
in the sense that it incurred the obligation to conduct the transportation and then met that 
obligation through a tightly controlled CO!ltract transport3Lion service. 

The order determined (h?t 2. finding or unsatisfactory service by an existing 
c2rrier could be made upon the carTier's ra!!~!re to seek c::dditional authority to meet 

jThey a;-~ not applications for 80~O;- C?.'ilc[ 2t!.T.nOrliY, 2r.d the: statement of authority Iii 

C.~\-75! 5~ 'o.'."ii! b·~ repilrZ!sed [Q be CO;:S:SL~;:: 'sitn solid \""2Stc 2u~ho,i~ies. 
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customers' reasonable needs, and determined that the services Stericycle and Ryder providec. 
were reasonable needs of supporting shippers that existing carriers did not provide. It 
determined that need for a service involves consideration of customers' reasonable needs for 
service. And it determined that an asserted "marketing fee" returned for the benefit of 
certain customers was not improper under the circumstances of record, where Stericycle, the 

. payor, was the nominal shipper and not the carrier. 

The issues that we decided in that order will not be relitigated. In the 
consolidated cases, however, some things have changed since January 1993. Major factual 
differences include the applicant's identity; it is now Stericycle of Washington, Inc. (SWI), a 
subsidiary of Stericycle, Inc., (Stericycle). Other aspects of the applications are essentially 
similar. SWI acquired the equipment and hired most of the drivers that Ryder had used under 
its temporary authority to perform the requested services, and now has its own temporary 
authority to conduct the operations. 

SWI conducts in-service training for generators regarding proper identification 
a,nd segregation of medical wastes and provides education regarding safety regUlations. SWI 
performs waste audits for generators to ensure proper segregation and to help the generator 
reduce its volumes of medical waste. SWI generally collects and transports the medical waste 
in steritubs, which are owned by Stericycle. SWI no longer uses bar coding on the steritubs 
for tracking purposes. S\VI pays Stericycle S5.46 per container (steritub) for treatment and 
disposal of the waste. 

Stericycle sends its pathological wastes' to an incinerator. The medical 
community generally agrees that incineration is the only acceptable method for disposing of 
pathological waste. No participant in the proceeding contends that incineration of such 
substances is improper. Stericycle decontaminates and shreds the rest of the waste. Source
segregated sharps are sent to a company called Sage, Inc., for plastics recovery and recycling. 
The rest of the waste is landfilled. 

With regard to the New Territory, as of the date of the application (October 29, 
1993), existing carriers were providing service that was not considered in the original 
proceeding. BFI was offering statewide collection for disposal of medical waste as of that 
date, and other carriers were also providing service in limited territories. 

Ill. THE INITIAL ORDER 

Administrative Law Judge Lisa Ander! of the Office of Administrative 
Hearings entercod an order proposing that the applications be granted. The order found that 
the proposed service \I;as needed; th2t existing carriers were not s.::rving to the Con1mission's 

':Patho!ogical \vastes include body f1uids and tissues, cont2.!l!!:Eltc:d linen, etc., that C2.ru10t be 
,e:';cied. 
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satisfaction; that the applicant has the financial and regulatory fitness needed for a grant of 
authority; and that payments from Stericycle to an association of hospitals as a percentage of 
solid waste collection charges paid by non-profit association members constituted a marketing 
fee and a reasonable cost of doing business, not an impermissible rebate. 

IV. PETITION FOR ADMINISTRATIVE REVIEW 

The Washington Refuse and Recycling Association challenges the initial order, 
contending through 17 citations of error that the order errs in finding and concluding that 
S WI has the financial ability to conduct the proposed operations; that it has regulatory fitness 
sufficient to allow a grant of authority; and that the evidence will support a grant of 
authority.' The Association's petition and the argument that it contains are thoughtfully 
prepared and of high quality. 

With regard to the Old Territory, the initial order ruled that issues of public 
need and existing service were decided in the applicant's favor in the Commission's January 
1993 order; no party challenged that ruling. 

A. The aDDI icant' s fitness 

In accordance with WAC 480-70-160, an applicant must establish that it is fit, 
\villing and able to provide the proposed service. No party challenges the initial order's 
fielding and conclusion that SWI is \\illing and able to provide the proposed service 
throughout the territory requested. WRRA, however, questions the applicant's regulatory and 
financial fitn.::ss. 

I. Regulatorv fi tness 

To establish regulatory ILlneSS, an applicant must show that it is \\illing and 
able to operate in compliance with ap'plicable law. Prior operations in compliance \\ith the 
law, coupled with credible assurances of future compliance, will generally establish an 
applicant's regulatory fitness. Past and current operations are relevant to establish regulatory 
fitness. Past violations are not an absolute bar to a finding of fitness. The Commission will 
consider whether the violations are repeated or flagrant, whether corrective action was 

'In accordance with RCW S I. nOJo, the Commission m3Y grant authority to operate only 
if th~ service is required by the public co~veniencc and n-::c>:ssity. To gr2l1t authority in territory 
~:die2dy served by a certificate holder, the Commission must find that existing certificate holder(s) 
".'.-i!! :-tot p~ovick sel"vice to the saLisr?C[io~ or the COn1miss!oi1. The Commission is directed by 
t:,2'. S[2.tl!te [0 consider the fol!owing f:::c[ors: the present s;:::';ice and cost th-:r.:of; 2n es[imat~ 

o::~ ~0.~ cos~ of the plant to be us-:d In co[t~ction 2nd dispOS2l; z: sLat~m;:rH of tn.: assets O~ n2nd 
~-J c;;:: ;:::-.:pcnckd on the plant; a S[3t;=::-;1eli: of [he applican['s p:!o:- experience in the fi~!d; and, 
se::'~~:T!ent 1:1 [he:: comflluniry to be sel·;;::-·:i. 
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promptly taken and whether the applicant can now provide credible assurances of future 
compliance. Order M. V. No. 146902, In re Don B. Hightower. d/b/a The Navajo Trucking, 
App. No. E-76397 (Sept. 1993). 

a. Violations of nermit authority. The initial order acknowledged 
that the applicant had provided service without authority, but ruled that the applicant had 
nonetheless demonstrated its regulatory fitness to conduct operations. 

Protestant challenges that ruling, contending that the operations outside 
certificate authority demonstrate the applicant's unwillingness to comply with regulation. It 
cites to prior Commission orders requiring the company to comply and contends that the 
actions addressed in those orders illustrate the company's unwillingness to comply. The 
applicant argues that its unauthorized service was an isolated incident, an error made in good 
faith, and was discontinued per advice of counsel. 

The Commission accepts the analysis of the initial order. In the context in 
which they occurred, involving a new service provider, changes in operations; and confusion 
regarding responsibilities, the reported incident does not show the serious, flagrant, repeated 
aspects necessary to indicate that the applicant is unfit, even when set against the backdrop of 
the matters dealt with in the prior orders. Recent operations appear to be in full compliance. 
The Commission believes that they are the more accurate representation of future behavior 
and will expect and demand full compliance from the applicant. 

b. Misrenresentations about recvcling. The initial order also 
2.cknowledges that Stericycle entered a consent agreement ,vith the state Attorney General 
stating that it would not misrepresent the extent of recycling it conducted. Protestant 
challenges the initial order's conclusion that this does not render the applicant unfit to conduct 
operations. 

The applicant argues that its representations regarding recycling were not 
misleading and that the assurance of voluntary compliance is not evidence of any wrongdoing. 

The circumstances underlying the consent agreement are of concern. \Ve are 
satisfied from evidence of record, however, that the applicant's customers were not misled by 
a.ny representations as to the proportion of recycling accomplished and that the applicant is 
now more precise in its representations. We adopt the initial order's rulings as to these 
elements. 

c. Rebatin~. Protestant contends eCTor in the initial order's ruling 
[02.t 2. "m2.r~eting agreement" between the 2.pplicant 2nd a hospital association does nor 
consi:!i:l!te i1leg2! rebating in violation of RC\V s-::ctions S 1.2S.190 and 210. 

Stericyck, Inc., S\VI's p2~entJ has an a.greement with \Vashington Hospit31 
S~r\·icc:s (\VHS) 2. for-orofit divisio:1 of the \V2shin a ton Hosolt:!! AssociZltion, to mar~~et , • ::> • 
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Stericyc1e, Inc.' s, overall treatment and disposal service, including the transportation element 
provided by SWI. As amended in early 1994, the agreement provides for a payment to \VHS 
based on revenues generated by the nonprofit, charitable hospitals which use Stericycle' s 
servlces. 

Protestant contends that the arrangement is improper as a rebate, citing Order 
M.V.G. No. 1451, In re Sure-Wav Incineration. Inc., App. No. GA-868 (Nov. 1990). 
Acknowledging some differences -- payment by the parent, rather than the carrier, made to a 
division of the association, rather than the association itself -- it contends that the agreement 
still constitutes a rebate and that it violates an important public policy in providing a 
discriminatory advantage to one transporter in a manner that stifles, rather than encourages, 
competition. 

The applicant contends that the arrangement "ith .\VHS is proper as a 
"marketing arrangement." The applicant notes that it is Stericycle, Inc., and not the applicant, 
that pays the fee to \VHS, that the fee is based on revenues from charitable customers, whom 
SWI contends are non-tariff, a..'1d that \VHS provides valuable marketing services which are a 
reasonable and appropriate expense. 

The Commission disagrees and reverses the initial order on this issue. While it 
notes confusion and disagreement among the analyses offered by the parties and the initial 
order, the Commission finds that the arrangement is improper. Stericycle, Inc., can hire 
virtually whomever it wishes to perform services on its behalf. A sales agent may be an 
appropriate part of a marketing strategy and necessary to build and maintain business. There 
are several aspects of this particular arrangement, however, that raise red flags of both public 
policy and legality. 

In this arrangement, the relationships of the parties, the means of calculating 
payment, and the nature of the relevant customers all contribute to a conclusion that the 
payment is an indirect rebate and a means of granting an impermissible preference to certain 
customers -- focused on those to whom the law allows a reduction in rates, perceived by the 
parties as an element of competition. 

The relationship of the parties -- Owner of the carrier, generators, and an 
association of which the generators ere members -- requires us to look carefully to determine 
whether the payment has aspects of an improper transaction. The carrier could not properly 
reGate to certain customers a portion of their tr2J1sp0r1ation charges.6 Here the payment is 
f:-om the carrier's Q\vner to an association to \vhich the customers belong, is not clearly baSed 
On the value of Associ2tion serviceS rendered regarding on!,' those custom~rs, and is ckarly 

6\Vhilc-sornc latitude is 2.ft'ord~d s;;n'lce to ch?ritable institutions, there apoears to b~ no 
cXCcDi:!Oil ror sl!ch instiw[lons [lor-;1 the statutory D3.il 2g21i1st rebating, RC\V S l.2S.0S0, 
S!.2S.!SO 
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an inducement to association members to become and remain customers -- exactly the purpo. 
of a rebate. 

The transaction does not appear to be a true marketing arrangement. There is 
no apparent relationship between either the value or the cost of services perfonned and the 
"payment." There is no distinction between the performance of services regarding association 
members who are for-profit and those who are not-for-profit. Payment, however, is based 
only upon the amount of revenue generated by not-for-profit association members. It is based 
upon the transportation charges, rather than upon efforts, 'time, or resources assertedly used. 
If it were a true marketing arrangement, with compensation for services rendered, one would 
expect no distinction between services (or payment) \vith reference to for-profit institutions 
and those provided \vith reference to not-for-profit institutions. There is no indication of any 
association "services" that are provided with reference to one but not another class of 
customers. 

We reject SWl's contention that the arrangement is pennissible because 
Stericycle, Inc., pays the fee rather than SWI. It appears to be based on the costs of 
collection, including the costs of disposal. Stericycle, Inc., is sole owner of SWI. Its 
payment is clearly on behalf of its interests as collector and processor rather than any separate 
interests it may have as processor. 

The effect of the transaction is that a portion of certain customers' fees is 
returned for the benefit of those customers to a for-profit activity in which they have an 
interest, providing an effective reduction in rates not available to others, without any 
relationship to the value of services rendered. 

All considered, the arrangement is the rebate for the benefit of the customer of 
a portion of the collection fees paid, rather than the contended "marketing arrangement." It is 
anti-competitive. It is discriminatory in its application. It reflects a poor policy direction, and 
it does not appear to be lawful. See, RCW 81.28.080; 81.28.210; 81.28.190; and 81.28.180. 

Nonetheless, there has been abundant uncertainty about the propriety of the 
practice. We therefore do not find it to be evidence of unfitness.' We do expect that the 
practice will be stopped. 

'We adopt the following comment from the initial order: "Even if the Commission were to 
ckclde that this agreement is improper, either for Iegcl or policy reasons, this order would 
r:::::comm-::llcl that the past J.!rangcn1~nt should nol 2.ffec: [C1e 2.pplic3nt's fitness, so long as it is 
promptly c!iscol1tinued if found to b::::: unlawful. Th:: 2.~plicai1t ne.s been open about the 
2rrangernent 2.no seems to have been engaged in a kgi[irn?te attempt to gain market share. 
Bec2.use the 2.greement h35 not previously been held to b~ im~roper, toe 2.pplic2nt should be given 

2 Cf1311Ce to cOinply if it lS so detCLmin-:o_" 
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2. Financial fitness 

Protestants continue to challenge the applicant's financial fitness to conduct the 
proposed operations. An applicant must show that it has the financial ability to provide the 
proposed service. The applicant must also state its assets and establish its costs of operation 

. and facilities. Finally, the applicant must demonstrate the financial feasibility of the 
operation. Order M.V.G. No 1663, In re Surewav Medical Services. Inc., App. No. 
GA-75968 (Nov. 1993). An applicant need not demonstrate profitability of proposed 
operations as a prerequisite to entry. Rather, applicants have been required to show that they 
have assets sufficient to begin and sustain operations for a reasonable period of time so that 
profitability can be determined. The questions of an applicant's financial fitness and the cost 
and feasibility of the proposed operations are separate, but they are so interrelated that they 
will be discussed together. 

The initial order rejected challenges to the applicant's financial fitness and the 
feasibility of the operations. WRRA contends on review that the applicant's financial 
information is not sufficiently specific and that it consists principally of testimony regarding 
its existing operations on temporary authority, serving "about 205 of the most profitable 
accounts ... in the most densely populated corridor" of the state. Protestant contends that 
applicant's pro forma operating statement fails to consider declining revenues per account arid 
customer attrition. It contends that the applicant's operating history in another territory, 
where it does serve customers in rural settings, cannot establish fmancial feasibility for a 
service based on different customer and regulatory requirements. 

This is not a rate case, in which precise historical evidence is required and 
future projections must often be known and measurable to be considered. The test here for 
financial feasibility is whether the applicant has the financing to conduct the operations for a 
reasonable period; whether it has reasonably considered the costs of providing service; and 
whether those costs appear to be reasonable. The applicant has met each of those tests. 

Protestant is correct in its contention that the applicant's historical results of 
operations are not an accurate representation of future operations because they do concentrate 
on larger customers who are less expensive to serve. The applicant's costs will likely rise, 
and its per-customer revenues will likely fall, as protestant contends, as it broadens its 
customer base. The Commission does not grant authoricy based on low rates because of that 
phenomenon' Its Oregon operations are relevant to demonstrate the viability of its 
operations while serving a territory and a customer base more closely resembling Washington 
state\vide operations. 

lSee, Order ,\of V No. 145263, i~ ce Bee',,,, Truckic2. Icc, .·'-JY· ;\0 E-74675 (July 1992); 
Ql"d:::r 0.-{ V. No. I 3S 13 I J In r;:: Pl!ilCl~:~! IrE:ilsQo:-tatioil. I~c., .~\pp. \:0. 2-7! 023 (Augus[ ! 933). 
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The Commission affirms the relevant findings and conclusions of the initial 
order. The carrier appears to be preparing a marketing strategy, described during the hearing, 
aimed at securing business from all segments of the market. As a regulated common carrier, 
the applicant will have an obligation to serve the entire range of generators. It has been 
restricted from adding customers while this application has been pending. 

The Commission finds that SWI has established that it is fit, willing and able to 
provide the proposed service and that it has sufficiently ShO\\l1 its costs of service, its assets, 
and the feasibility of the proposed operations. 

B. Public need for the DTOoosed service: service to the satisfaction of the. 
Commission 

.An applicant must establish that a public need exists for a proposed service. 
To grant an application, the Commission must also find that existing carriers are not operating 
to the satisfaction of the Commission. Testimony from shippers (i.e., waste generators) is 
relevant both to the issue of public convenience and necessity and to sentiment in the 
community. The question of what service is required is related to what services are already 
being provided by existing carriers. Public need and satisfaction with existing service are 
related and may be considered together. 

The initial order noted that the Commission had found need for the applicant's 
services and had found prior services, by failing to meet that need, not to the satisfaction of 
the Commission. 

In general, the witnesses who testified in support of both the Old and the New 
Territory represented hospitals or clinics with a need for collection and disposal of medical· 
waste, including sharps, softs and pathological waste. In general, the "itnesses described five 
service requirements in the collection and disposal of their wastes: I) A single entity 
responsible for the waste from the time of collection to the time the material is rendered inert; 
2) Reusable, stackable plastic collection containers as opposed to lined cardboard; 3) Waste 
audits, education, and training to decrease their waste volwnes and increase work place safety; 
4) A disposal method which is an alternative to incineration because of liability concerns 
about emissions and ash; and, 5) A program that recycles a portion of the waste stream. 

The Commission's January 1993 order noted that a generator of medical waste, 
who may have continuing liability for any harm caused by that waste, has a heightened 
responsibility to determine the method of disposal, and its needs for collection and disposal 
are of a different character from needs for universal waste collection. As health care 
plofession2ls, the generators arc: in a unique position to e\:a.!U:2te tne ris~s and benefits of 
colkction 2nd dispOSed services from the pcrspectiv~ of their O\'.T\ professional training and 
expenence. The ComrnissLon gives considerable \veight W such testimony of service 
requirernents. Specialized needs of gcner2Wrs may include the: Le:cnrtOlogy of disposal, ability 
to coordinate dispos::d, the nature of pro\e:::tion afforded colle:::':ed \\·J5te, and protections 
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against potential statutory and civil liability. 
shipper need. 
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Single carrier service can be a reasonable 

The initial order summarized presentations from Consolidated Disposal 
Services, Inc., in Grant and Adams counties; Dahl-Smith, Inc., in Walla Walla and Columbia 

.. counties; Basin Disposal, in Walla Walla and Franklin counties, and BFI, who operates 
statewide but cannot provide service to Stericycle, Inc., because of a limitation in its permit. 

BFI has authority and offers medical waste collection and disposal statewide, 
but has a restriction in its permit against service to the Stericycle facility at Morton. BF! 
collects and transports waste for disposal at the incinerator in Ferndale. BFI does not offer 
any recycling service as it believes that recycling is not feasible at this time. BFI provides a 
choice of cardboard disposal containers or plastic reusable tubs. BFI offers education and 
training to generators regarding safety issues. BFI uses a tracking system to address 
generators' concerns about liability and to assure generators that the waste is accounted for 
and disposed of. 

This application does not seek "traditional" universal garbage service. The 
supporting shippers do have specialized needs not encountered by a typical residential 
customer. The existing service does not suffer from the usual failures and problems relevant 
to competing grants of universal service, such as missed pick ups or trash strewn about. 
WRRA on review questions the direction the Commission has ta!;:en in recent medical waste 
orders 9 It urges the Commission to adhere to traditional, objective standards of need and 
satisfactory service. 

The Commission is neither attempting to dismantle regulation nor to harm 
existing carriers. It is dealing with needs and services that were not contemplated at the time 
the solid waste statutes were enacted, in a manner that not only satisfies the statutory 
requirements but also satisfies public need and preserves the viability of universal service. 
Contrary to Protestant's contentions, the Commission is most assuredly neither attempting to 
regulate nor asserting any jurisdiction over disposal. 

The Commission is, however, conscious of changes in the potential legal 
liability for wastes; it is conscious of health hazards such as AIDS that were undreamed of a 
generation ago; and it is conscious of changes in technology and scientific knowledge. 
Together, those changes require a different approach to the specialized waste services, 
hazardous and biohazardous wastes, than to universal service. We are not regulating disposal 

9ft conl~nds tn2t the Commission h~s not denied en applic2:ion fo: medical \vaste service_ 
The Commission has denied an applic3.tion for temporalY 2u~hority after brief adjudication, See, 
Order MY.G. i'io Idd 5, In re Rowland ?nd Bloch. d/b/a Kleen'.,:"I! Apo ';0. GA-906 (October 
1990), 2nd ir has taken S[cPS to termin3~~ operations conoi.:ci:cd \'..~ hout ~t:~nority) fil re KO\'o"!2nd. 
cLeb.'" Kkcn\\"II, Doc~~[ 0:0 TG-92030" (Jammy 1993) 
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when we say that under current law the generator of hazardous and biohazardous wastes rna. 
properly have enough of a voice in where, when, and how its biohazardous wastes are 
disposed of to empower it to receive service from a carrier that has the ability to meet its 
specialized needs. 

Disposal is not an issue in universal service. The residential and "ordinary" 
business customer have no legal or practical concerns about the disposition of their wastes, 
except that it be regularly collected. That is not true of the generator of hazardous wastes, 
and our analysis permits the reasonable disposal needs of generators of biohazardous waste 
streams to become one factor to be considered in need for additional service. 

On this record, the biohazardous waste generators have demonstrated needs that 
are specialized, but that are real. They are reasonable needs in light of the generators' 
responsibilities and potential liabilities. Generators described reasonable concerns about 
custody of the waste that are addressed by having a single carrier. They described reasonable 
concerns about incinerator emissions and ash that are addressed by a non-incinerative disposal 
option. They have described reasonable concerns about work place safety that are addressed 
by a carrier's willingness and ability to provide training and puncture-proof collection 
containers. The Commission concludes that the waste generators' testimony establishes a need 
for the collection, transportation and disposal services offered by SWI and Stericycle. The 
service offered is tailored to meet the needs described by the generators as important to the 
medical community. ;,'. 

Because e;;isting carriers do not offer a collection, transportation and disposal 
service which meets those needs, the existing carriers will not provide service to the 
satisfaction of the Commission. None of the protestants offers a disposal option other than 
incineration and none offers recycling. BFI's service does otherwise address the generators' 
needs for single carrier service, reusable collection tubs, and education and training for the 
generators' employees who handle the waste. As noted' in the prior order in this matter, this 
conclusion carries no moral judgment. To find that existing service is satisfactory would deny 
the health care industry an innovative, valuable service meeting public needs and would be 
inconsistent with the public interest and the Commission's responsibilities to the public as 
well as to the regulated industry under the statutes governing its operations. 

\VRRA contends that because the applicant did not present the testimony of 
oenerators exoressino needs for service in nine of the state's 39 counties, the application o . 0 

should be denied as to those counties. This proceeding is an application for statewide 
authority, notwithstanding that the counties are listed separately and individually under r>vo 
docket numbers. The counties define ,he total territory sought, not individual cells of service. 
Th~ applications are a request for autho:-ity in the entire state of \Vashington, rather than (\ 
requ~st to se,ve total1y and individu2.!ly within every COUilty of the state. Statewide authority 
n1:l.y be gr2n~ed on a showing of PUD!:c need throughout the territory, if the result is c!ear 
from th~H sh'J\\'~ng that authority is !1~~ci:::d iil the ciltire terri lOry. See, Order !vI. V. No. 
IJ 4730, In rc Gerald R. Sev~rson .. c\cJ No. P-7519J (Marc" 1992). 
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Protestants also presented evidence that relates to the state generically through 
various illustrations. The applicant seeks to offer a statewide service through illustrations of 
statewide need. An applicant for smaller territories need not show a need on each block, or in 
each development, so long as need is demonstrated throughout the territory sought. A 
showing of statewide need for the service does not require an individual witness for each 
village, town, city, or county -- so long as sufficient illustrations are presented throughout the 
territory to support a fmding that need exists within the entire territory. This record provides 
sufficient representative illustrations throughout the territory to demonstrate that need exists. 

C. Public Convenience and Necessitv 

The initial order found that testimony of public need, the sentiment in the 
community, and the ability of S WI to meet those needs, all lead to the conclusion that the 
proposed service is required by the public convenience and necessity. 

The initial order also discussed the appropriate standard to apply regarding 
specialized solid waste collection service, such as medical waste, citing several cases,IO and 
concluded that an additional carrier is required by the public convenience and necessity .. 

Protestant challenges several aspects of this conclusion; we have discussed its 
arguments elsewhere in this Order. The result of the initial order is correct. 

D. Public interest 

The initial order found tiJat adverse effects on existing carriers were 
insufficiently demonstrated to support denial of the application. We believe that the issue 
addressed here is consistency of the application with the public interest. 

\VRRA argues on review, in essence, that competition is antithetical to the 
interests of carriers and ultimately to the public interest. It is true that some carriers have [eft 
the business in Washington for financial reasons. It is true that carriers in an environment of 
controlled competition may not be able to make as much money as carriers with a monopoly 
franchise. Protestant acknowledges that a grant of this authority wil[ not render protestants 
insol vent. 

The test of public interest involves a review of all potential effects of additional 
serVIce. While competition may operate in a limited market to reduce available business to 
uneconomic !evels, it is also true that competition can bring benefits to consumers. The 
record in this proceeding shows OOt11_ T£1~re n3s been a reduction in the: number of c2.rriers, 

1.J[il c.ddition to prior o,ders in I;-;;': c:..;rre~i. proceeding, they included Order [vf. \'. G. ~·o. 

1663, In re SlIrew~v lvfedic~l Services. j"c, ADD. No. G.'\-7596S (No\'. [993). Order ".1. V G. 
):0 1707 In re ,,,fedic,,-[ Reso'.'.rce Rec.:'.:,,, S·.stem. he, App No GA-76820 (May! 99") 
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but when comparing the services available at the time of the first hearings with those 
available at the time of the second, it appears that substantial improvements occurred in the 
range of services offered by carriers serving this market and the ability of carriers to meet the 
particular needs of generators of this specialized waste stream. 

WRRA argues that we must assess the prospective marketplace and remaining 
carrier operations, service, and pricing levels that an applicant proposes to overlap. The 
Association apparently proposes a test for denial that is measured by adverse effect upon 
existing carriers' financial returns. We think that the review thus phrased is too narrow. 
Rather, we believe the proper test for public interest to be whether the entry of an additional 
carrier, who has demonstrated public need for its services, will result in damage to carriers 
that causes a reduction to unacceptable levels of available reasonably priced service to 
consumers. 

The initial order found that possible negative impact on BFI and others was 
uncertain and not established on the record. It noted that BFI serves profitably in the Old 
Territory where it currently has competition from SWI. BFJ's unprofitable accounts are in 
Eastern Washington and it is not clear what impact an additional carrier would have. 11 The 
proper test for public interest when reviewing contentions of too many competitors is whether 
the addition of a competitor will result in unacceptable levels of service to the public. We 
agree v.jith the initial order that this record does not show that harm to customers would result 
from a grant of additional needed authority. 

Finally, the initial order noted a reduction in disposal options to generators, 
leading to potential new business. It may indeed be anticipated that there is potential for 
customer gro\Y1h in the New Terri tory. 

v. CONCLUSION. 

The Commission affirms and adopts the result of the initial order. The 
applications are granted. The Commission reverses the initial order on its ruling that the so
called "marketing arrangement" is a proper means of securing services. 

FrNDfNGS OF FACT 

Having discussed the evidence and having stated findings and conclusions, the 
Commission makes the foJlowing findings of fact and conclusions of law. Portions of the 
preceding findings penaining to the ultimate facts are incorporated herein by this reference. 

11ft m2y \\';:!I b~ more f2ir to BFr, the only stJte\vide s;::rvicc: provider, to grant s~2te\l,'iCk 

2.uthority to Stericyck and reqllil~ it, 2.150, to seeve kss L1rbar1iz~d areas as welt 2.5 small 
cus[QiTIers in the uroan areas. 
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1. On June 21, 1991, Ryder Distribution Resources, Inc. ("Ryder"), filed 
an application for contract carrier authority to furnish biohazardous or biomedical waste 
collection service. As redocketed in October 1993 and as amended, the application names 
Stericycle of Washington, Inc. (SWI), as the applicant and requests common carrier authority 
to transport biohazardous or biomedical waste between the facilities of Stericycle, Inc., located 

.. at or near Morton, Washington, on the one hand, and, on the other hand, Clark, Cowlitz, 
Thurston, Pierce, King, Snohomish, Skagit, Whatcom, Mason, Grays Harbor, Pacific, Yakima, 
Clallam, Jefferson, Lewis, Kitsap, and Spokane Counties. The filing was docketed as 
GA-75154 and is referred to in this order as the Old Territory. 

2. On October 29, 1993, SWI filed an application for common carrier 
authority to provide solid waste collection service consisting of biohazardous or biomedical 
waste in Adams, Asotin, Benton, Chelan, Columbia, Douglas, Ferry, Franklin, Garfield, Grant, 
Island, Kittitas, Klickitat, Lincoln, Okanogan, Pend Oreille, San Juan, Skamania, Stevens, 
Wahkia..!-cum, Walla Walla and Whitman Counties for disposal at Stericycle located at or near 
Morton, Washington. These counties constitute the remainder of Washington counties not 
included in Application GA-75154. This later application is Docket No. GA-77539 and is 
referred to in this order as the New Territory. On January 25, 1994, the Commission 
consolidated the two applications for hearing and decision. 

3. The Washington Refuse and Recycling Association (WRRA) protested 
both applications on behalf of its members. In addition, protests were filed to GA-75154 by 
BFI Medical Waste Systems of Washington, Inc. (BFI), The Disposal Group, Inc., and 
Buchmann Sanitary Service, Inc. 

4. SWI is a wholly-owned subsidiary of Stericycle, Inc. Stericycle, Inc, 
owns a disposal facility in Morton where SWI brings the waste for treatment and disposal. 
Stericycle sends its pathological wastes [Q an incinerator. SWI collects waste from generators 
in reusable plastic steritubs which Stericycle provides. The waste is rendered inert through a 
process called electro-thermal deactivation. It is then shredded to reduce the volume and 
landfilled. Stericycle, Inc., treats Source segregated sharps waste and sends it for recovery and 
recycling of the plastics. The applicant pays a set fee of 55.46 for each steritub it brings in 
for disposal. Stericycle does not allow other carriers to dispose of waste at its facility because 
it has no storage space, because it does not want to contend with scheduling deliveries "ith a 
number of different carriers and because it would have to provide more steritubs if mUltiple 
carriers served the facility. 

S. SWI has the financial ability to conduct the proposed operations. The 
testimony of witnesses Mr. Clesen and ~lr. Demas establishes the viability of the operations 
25 currently performed under temporary authority and the fe2.si'oility of cxpanded opera~ions 
Sl~le\vid:::. S\\l1 \vill operate suitable equipment 2 .. nd employ qualified person.nel to perfo,m 
th~ w2ste collection and transport2tion s:,:rvic~s. 
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6. The applicant provided credible assurances of its willingness arid abilit 
to operate in compliance with applicable law if this application is granted. SWI served one 
generator in violation of its temporary authority, but the violation was an error made in good 
faith and was neither flagrant nor repeated. 

7. The evidence of record does not establish that the applicant is or will be 
engaged in cream skirruning in violation of its common carrier obligation to serve. The 
applicant does not misrepresent to generators the amount of waste which is recycled. 
Stericycle, Inc., pays a fee to WHS, a for-profit service subsidiary of the Washington Hospital 
Association. A portion of SWI's revenues from serving nonprofit hospitals is returned for the 
benefit of those customers to a for-profit activity in which they have an interest, providing an 
effecti ve reduction in rates not available to others, without any apparent relationship to the 
value of services rendered. 

8. The applicant presented shipper witnesses from both the Old and the 
New Territory. Findings based on their testimony are set forth below: 

a. Kenneth Whitney of Swedish Hospital, King County .. The 
service SWI offers is not materially different from that offered and provided by Ryder and 
supported by this witness during the original hearings in this matter. 

b. Herman Meier of Holy Family Hospital, Spokane County. 
SWI's service is the same as previously provided by Ryder. This shipper wants one company 
to be responsible for its waste from collection until it arrives in Morton. The education and 
training provided by SWI are valuable and important to this generator. This shipper strongly 
desires a non-incinerative disposal method because of concerns about toxic ash. 

c. John Valentine of the Polyclinic, King County. This shipper had 
a bad experience with BFI regarding billing which prompted his decision to seek other 
service. This shipper prefers the full range of services offered by SWI, as compared to the 
"curbside" service previously provided by Sureway. This shipper desires recycling of the 
waste if feasible. 

d. Gerald Wallace of Willapa Harbor Hospital, Pacific County. 
This shipper began using Stericycle's service in March 1992 because of the training, 
recycling, and steritubs which were provided as a part of the service package. It is not 
material to this shipper, or to others who testified on this subject, th3t Stericycle and SWI no 
longer use the bar code tracking system originally offered by Steelcycle and Ryder. 

e. Arne Ericksen of Affiliated He:lIth Services, Skagit County 
This shipper supports recycling of portions of the waste. The shioDer finds reusable, 
st2.ck2.ole, plastic collc:ction contain~rs (0 be superior to red-bagged c2rdboard containers. 
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f. Keith Rothbauer of S1. Joseph's Hospital, \Vhatcom County. 
This shipper has concerns about the potential liability associated with incinerator ash and 
wants a disposal option that allows recycling and which does not involve incineration. This 
shipper finds the leak-proof, reusable, stackable plastic steritubs to be superior to cardboard 
collection containers. This shipper also values the waste audits and training provided bySWI. 

g. Carol Winter of Kaiser Permanente, Clark and Cowlitz Counties. 
This shipper requires a medical waste collection service which has components addressing 
safety, education, and the environment. SWI provides education and training which cover 
safety issues. This shipper Ends the plastic steritubs to be safer than cardboard containers, 
especially for preventing needle sticks. The environmental requirement is addressed by the 
ability to recycle some of the waste and by the non-incinerative disposal method. This 
shipper also wishes to use just one vendor for collection and disposal. 

h. Larry Dickson of Sisters of Providence Health Care System, with 
facilities in King, Snohomish, Thurston, Lewis, and Yakima Counties. This shipper expressed 
a desire to use the same medical waste collection compa,-q for all its facilities. The shipper's 
concern about liability causes it to require strict control over the waste until it is rendered 
inert. The shipper finds a non-inciner2tive disposal method superior to incineration because 
of concerns about air and water quality issues. The shipper is concerned about safety and 
Ends that the steritubs address that concern because they are puncture and leak-proof and 
resist tipping over. The shipper is committed to a recycling program and purchases plastic 
containers which 2re made from the recovered plastic of sharps waste. 

1. Glenda Schuh, St. John's Medical Center, facilities in Cowlitz 
and Wahkia.l.::um Counties. This shipper finds the follo\"ing service characteristics important 
in selecting a medical waste collection service: the ability to recycle part of the waste, 
education, training a"d waste audit surveys, plastic collection containers such as steritubs. 

J. Petra Dorl2.nd of Pacific Cat2Iact and Leser Institute, facilities in 
Lewis, King, and Benton Counties. This shipper used the services of Waste Management for 
its medical waste collection and found the use of cardboard collection containers 
unsatisfactory. This shipper requires a service which allows it to recycle some of its w2ste 
and reduce landfi II use. 

k. Rand Masteller of Inland Cardiology testified as to future need 
for service in Benton County. This shipper wants a single carrier from collection to disposal 
(meaning when it is rendered inert) bec2use of liability concerns. The shipper also wa.'1IS the 
~bility to recyck some of the waste, 2nd finds the training offered by Siericycle to be 
I mport2oL 
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I. Paul Strohbehn of Columbia County Hospital District, facilities 
in Columbia and Walla Walla Counties. This shipper now landfills its waste. It would 
consider any qualified service provider for collection and disposal service. This shipper likes 
the use of plastic collection containers and the idea of a single carrier who is responsible for 
the waste from collection to disposal. 

m. Larry Carlson of Chelan Community Hospital, Chelan County. 
This shipper currently uses BFI but likes the idea of being able to recycle part of the waste. 
This shipper supports competition and would choose a carrier based on cost . . Tills evidence 
fails to support the application. 

n. Dave Little of Kennewick Family Medicine, Benton County. 
This shipper will need service from its soon-to-open facility. It would choose SWI if given 
the choice because of recycling, training, and rigid collection containers. Tills sillpper would 
also consider BFI. 

o. Marcia Medler of Mid-Columbia Family Health Center, facilities 
in Skamania and Klickitat Counties. This shipper will soon require medical waste collection 
and disposal service from both facilities. The shipper is very concerned about potential 
liability for any harm associated \Vith medical waste and therefore requires a single carrier to 
take responsibility for the waste from point of collection to disposal. Rigid plastic containers 
which are leak and puncture-proof also address the liability concerns. 

p. Randy Nunamaker of Our Lady of Lourdes Health Center, 
Franklin County. BFI currently provides this shipper an acceptable level of collection service. 
This shipper is very concerned about liability for incinerator ash, however, and would 
therefore use a non-incinerative disposal method if one were available. Tills sillpper would 
also like to receive service from SWI because the applicant's collection containers are 
superior and because of the education and training offered. 

q. Thomas Paul of Whitman Hospital and Medical Center, \Vnitman 
County. This shipper self-hauls its medical waste to IvJRRj in Spokane County for autoclave 
sterilization and disposal. This shipper would choose a transportation service based on the 
following factors: cost, square plastic tubs with (ids, a non-incinerative disposal method, 
recycling, single carrier service. 

r. Michael Shaw of Jefferson General Hospital, Jefferson County. 
This shipper uses SWI and is satisfied with the service. This witness could not speak to the 
situation which existed at the time of fding the application for the Old Territory. 
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s. Michael Cadman of Whidbey General Hospital, Island County. 
This witness's testimony does not establish a need for service. 

t. Rob Jones of Community Medical Center in Okanogan County. 
This witness's testimony does not establish a need for service. 

u. Michael Wiltermood of Coulee Community Hospital, Grant 
County. This shipper uses BFI now, but is not satisfied with cardboard collection containers. 
This witness could not speak to the situation which existed at the time of filing the application 
for the New Territory. 

v. Randy Kaiser of Kittitas Valley Community Hospital, Kittitas 
County. This shipper incinerates its waste on site, but anticipates shutting down its 
incinerator in the near future. This shipper uses BF! as a backup carrier, but would change to 
SWI because of the possibility of recycling some of the waste. . 

w. Sandy Buchanan of Lincoln Hospital, Lincoln County. This 
shipper currently self-hauls to MRRI in Spokane County. This shipper would select a 
transportation company based on the availability of square plastic containers, the possibility of 
recycling some of the waste, and the cost of the service. 

x. Charles Riffel of Nev,port Community Hospital, Pend Oreille 
County. This shipper currently receives satisfactory collection service from BFI. This 
shipper would choose S\VI over BFI because of the recycling and because of information 
received from WHS about the service. 

y. Dan Dinjian of Okanogan Douglas Hospital District, Okanogan 
County. This shipper incinerates its 0"11 medical waste. It would choose S\VI as its backup 
carrier because of the recycling service that carrier offers. 

9. Dan Dietrich of Consolidated Disposal Service, Inc., testified in . 
opposition to this application. This carrier offers medical waste collection and disposal 
service in Grant and Adams Counties under certificate G-190. Consolidated Disposal collects 
a.nd stores (freezes) medical waste for subsequent collection a.nd incineration by BF!. This 
carrier offers both cardboard and plastic collection containers. 

10. Pete Dahlquist of Dahl-Smylh, Inc., testified in opposition to this 
application. This protestant offers service within its territor\' in Wella Walla and Columbia 
Counties under certificate G-16S. This carrier offers cardbo2.rd collection containers and 
currently serves one customer. The \'Caste is picked up frolll Dahl·Smyth by BF! fot 
incineration. 
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II. Don Young of Basin Disposal testified in opposition to this applicatiOJ 
This carrier offers medical waste collection service in its territory in Walla Walla and 
Fran.Ldin Counties under certificate G-118. It currently serves three generators, using 
cardboard collection containers. Basin stores the collected waste until it is transported to 
Consolidated Disposal, where it is collected by BFI for incineration. 

12. Roger Van Valkenburgh and Jeff Daub of BFI testified in opposition to 
this application. BFI has authority and offers medical waste collection and disposal statewide, 
but has a restriction in its permit against service to the Stericycle facility at Morton. BFI 
collects and transports waste for disposal at the incinerator in Ferndale. BFI does not offer 
any recycling service as it believes that recycling is not feasible at this time. BFI provides a 
choice of cardboard disposal containers or round plasTic reusable tubs. BFI offers education 
and training to generators regarding safety issues. BFI uses a tracking system to address 
generators' concerns about liability and to assure generators that the waste is accounted for 
and disposed of. 

BFI is currently operating at a profit in the state of Washington. It is losing 
money on some accounts in Eastern Washington. Since it began doing business in the state in 
November of 1992, it has lost accounts to Stericycle. This carrier believes that the market for 
medical waste collection and disposal service in the state is fixed and declining. It believes 
that more carriers in the market will necessarily lead to reduced profitability for all and will 
hinder its ability to provide service. It points to its acquisition of AEMC and Sureway (and 
Brem-Air's medical waste customers) as evidence that the market will not support multiple 
carrIers. 

CONCLUSIONS OF LAW 

1. The Washington Utilities and Transportation Commission has 
jurisdiction over the parties to and the subject matter of this proceeding. 

2. The applicant is fit, willing and able to provide the service herein 
requested under the provisions of chapter 81.77 RCW and under chapter 480-70 WAC. 

o. The protestants do not provide service to the satisfaction of the 
Commission. It has been established that public need exists for the arnended authority applied 
for by the applicant. 

d It is in the public interest and required by the public convenience and 
necessllY, pursuant to the provisions of RCW S 1.77.040, that the applic2I1t be issued a 
c~lt!J:!C2.te Juthorizing it to operate in g2:oagc and rcfljs~ COHeCl!O!1 s:::L\"ice as [oI[o\v$: 
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Biohazardous or biomedical waste in the State of Washington, 
restricted to disposal at the facilities of Stericycle, Inc., located at 
or near Morton, Washington; solid waste at the named facilities, 
for disposal. 

. 5. The "marketing fee" paid by Stericycle, Inc., to a division of the 

Page 21 

Washington Hospital Association based on SWI revenues from serving nonprofit hospitals is 
unlawful as a discriminatory rebate of charges for service and is improper as device to impede 
customers' decisions based on the cost and value of service. 

6. All motions made in the course of this proceeding that are consistent 
with the findings, conclusions' and decision herein are granted, and those inconsistent 
therewith are denied. 

Based upon the above findings of fact and conclusions of law, the Commission 
enters the following order. 

ORDER 

THE COMi\1JSSION ORDERS That, consolidated Applications GA-75 1 54 and 
GA-77539 of Stericycle of Washington, Inc., for a cenificate of public convenience and 
necessity to operate motor vehicles in furnishing solid waste collection service, are granted as 
aInended. 

THE COMNflSSION FURTHER ORDERS That, contingent upon the 
applicant's compliance with the provisions of chapter 81.77 RCW and with the Commission's 
rules, the Commission will issue a cenificate of public convenience and necessity as set fonh 
in Appendix A, attached hereto and incorporated herein by this reference. 

THE COMMISSION ORDERS That, the "marketing fee" paid by the 
applicant's ovmer to a division of the Washington Hospital Association shall be tenninated, 
and Stericycle, Inc., shall cenify that it is tenninated as a precondition to any grant of 
authority under this Order. 
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~r;/l 
DATED at Olympia, Washington and effective this T-rv-

day of August 1995. 

WASHINGTON UTILITIES At'!D TRAl'!SPORTATION CONDvlISSION 

SHARON L. NELSON, Chairman 

(2£i~~ 
RlCHARD HEMSTAD, Commissioner 

/ ,1 JjVI.KJ7~ 
~~fAt'yf R. GILLIS, Commissioner 

NOTICE TO PARTIES: 

This is a final order of the Commission. In addition to judicial review, administrative 
relief may be available through a petition for reconsideration, filed within 10 days of the 
service of this order pursuant to RCW 34.05.470 and 'WAC 480-09-810, or a petition for 
rehearing pursuant to RCW 80.04.200 or RCW 81.04.200 and WAC 480-09-820(1). 
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APPENDIX A 

Solid Waste consisting of biohazardous or biomedical wastes in the State of 
Washington, (restricted to disposal at the facilities of Stericycle, Inc., located at 
or near Morton, Washington); Solid Waste from the facilities of Stericycle, 
Inc., for disposal. 
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

In the Matter of the Petition 
of Commission Staff for a 
Declaratory Ruling [Regarding 
Biomedical Waste Carriers] 

) 
) 
) 
) 
) 

DOCKET NO. TG-970532 

DECLARATORY ORDER 

PROCEEDING: This is proceeding on a petition for declaratory ruling. 
On March 21, 1997, the Staff of the Washington Utilities and Transportation 
Commission ("Commission Staff') filed a petition seeking a declaratory ruling. The 
petition alleges that certain competitive practices of biohazardous or biomedical waste 
carriers operating in this state are anticompetitive, and detrimental to the customers 
and the carriers. The practices that concern Commission Staff include the presence 
of terms in service agreements requiring a minimum period of service, extended 
notice requirements for cancellation, liquidated damages for early cancellation, and 
offering reduced (below-tariff) rates to nonprofit hospitals and clinics in order to attract 
their business. The petition asks the Commission to declare the application of 
Commission rules and statutes to the identified practices. 

On April 2, 1997, the Commission gave notice of receipt of the petition 
and notice of opportunity to participate to all certificated solid waste companies and 
other persons. The Commission received comments and requests for party status. 

Two prehearing conferences were held before Administrative Law Judge 
John Prusia. The parties subsequently agreed to submit the matter to the 
Commission on stipulated facts and an agreed schedule. The parties asked the 
presiding officer to enter an initial order, and to make the initial order subject to 
review and entry of a final order as in adjudicative proceedings. This was allowed. 
The parties filed stipulated facts and briefs. In their briefs, several parties requested 
relief that was not sought in the Commission Staff petition. 

INITIAL ORDER: The Initial Order was entered on October 29, 1997. 
The Initial Order would declare that minimum period of service and notice of 
discontinuance of service provisions in service agreements for the collection and 
transportation of biomedical waste must comply with WAC 480-70-710(1); that 
liquidated damages provisions are subject to the tariff filing requirements of RCW 
81.28.080; and that the current practice in the solid waste industry of biomedical 
waste carriers charging reduced rates for service to nonprofit hospitals and clinics, for 
competitive rather than charitable purposes, is illegal. The Initial Order would deny 
requests that the Commission grandfather existing below-tariff agreements. It would 
deny a request to consider the legality or appropriateness of a marketing agreement 
between Stericycle of Washington, Inc. (UStericycle") and the marketing arm of the 
Washington State Hospital Association ("WSHA"). 
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PETITIONS FOR ADMINISTRATIVE REVIEW: All parties except the 
Commission Staff petition for review and modification of the Initial Order. Two 
petitioners (BFI Medical Waste Systems of Washington, Inc. [BFI] and Stericycle) 
request modification of the conclusion and declaration with respect to the practice of 
charging reduced rates. All petitioners except Stericycle request that the Commission 
either grandfather existing below-tariff rates in service agreements, or provide an 
adjustment interval during which the below-tariff rates may remain in effect. BFI and 
the Washington Refuse & Recycling Association ("WRRA") ask the Commission to 
scrutinize the marketing agreement between Stericycle and the WSHA. All parties 
except WSHA filed responsive briefs. The Commission Staff supports the petitioners' 
requests for an adjustment period. 

COMMISSION: The Commission declares 1) that a service agreement 
for the collection and transportation of biomedical waste must meet the requirements 
of WAC 480-70-710(1) regarding minimum length of service and notice of 
discontinuance of service. 2) Provisions in such an agreement that require a 
customer to give more than three business days' notice to the carrier to discontinue 
service, or that require a minimum-length term of service of more than three business 
days, or that provide liquidated damages for violating such provisions, violate WAC 
480-70-710(1). 3) Any liquidated damages provision in such a service agreement is 
subject to the tariff filing requirements of RCW 81.28.080 . 

. The Commission also declares 4) that biomedical waste collection 
companies' provision of regular biomedical waste collection service to nonprofit 
hospitals and clinics at below-tariff rates does not fall within the exception in RCW 
81.28.080. Biomedical waste collection companies are not hauling property free or at 
reduced rates for charitable purposes, but rather as a means to compete for 
business. Finally, 5) the Commission declares that any provision of services at free 
and reduced rates must be provided subject to a "free or reduced" rate tariff approved 
by the Commission. Any provision of biomedical collection that is not at a tariff rate 
should cease. 

The Commission will not take any action to enforce the instant Order for 
a period of sixty days following its entry to allow carriers that presently provide 
biomedical waste collection service at reduced rates an opportunity to file tariffs for 
the services. 

The Commission declines to review the service agreement between 
Stericycle and the WSHA in this proceeding because this is a declaratory judgment 
action, not an action to examine whether particular contract reimbursements are in 
fact for services rendered. 
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APPEARANCES: Mary M. Tennyson, Senior Assistant Attorney 
General, Olympia, represents the Commission Staff. James K. Sells, attorney, 
Bremerton, represents the WRRA, Murrey's Disposal, American Disposal, Rubatino 
Refuse, Inc., LeMay Enterprises, Inc., Empire Disposal, Inc., Consolidated Disposal, 
Inc., and Disposal Services. David W. Wiley, attorney, Seattle, represents BF!. 
Stephen B. Johnson, attorney, Seattle, represents Stericycle. Barbara Allen Shickich, 
attorney, Seattle, represents the WSHA. 

MEMORANDUM 

This is a proceeding on a petition for declaratory ruling filed by the 
Commission Staff relating to biohazardous or biomedical waste. The petition alleges 
that certain practices of carriers of biomedical waste are anticompetitive and 
detrimental to both customers and the carriers. The practices that the petition 
identifies as of concern include terms in service agreements requiring a minimum 
period of service, long notice requirements for cancellation; liquidated damages for 
early cancellation; the offering of reduced (below-tariff) rates to nonprofit hospitals 
and clinics in order to attract their business, resulting in bidding "wars" between 
carriers; and the failure of carriers with biomedical waste' authority to hold themselves 
out as available to provide service in less profitable areas in their authorized service 
territories. The petition asks the Commission to declare the application of 
Commission rules and statutes to the identified practices. 

I. PROCEDURAL HISTORY 

The Commission Staff filed its petition on March 21, 1997. The 
Commission gave notice of receipt of the petition and notice of opportunity to 
participate to all certificated solid waste companies, and to other persons that the 
Commission identified as having a possible interest in the rates and practices of 
biomedical waste carriers. 

The Commission received requests for party status; all were granted. 
The following parties participated: the Commission Staff; BFI, Stericycle, the WRRA, 
several small solid waste collection companies that participated jointly with the WRRA 
(Murrey's and American Disposal; Rubatino Refuse, Inc.; LeMay Enterprises, Inc.; 
Empire Disposal, Inc; Consolidated Disposal, Inc.; Disposal Services); and the 
WSHA. 

Two prehearing conferences were held. The prehearing conferences 
took the form of round table discussions of current practices in the industry, issues 
raised by the petition, and possible amendments to the petition. 
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On June 27, 1997, the parties submitted an agreement on process, and 
a schedule. The agreement on process provided that the matter would be submitted 
on stipulated facts, that the the presiding officer should enter an initial order, and that 
the initial order would be subject to review and entry of a final order as in adjudicative 
proceedings. The parties filed memoranda or briefs. 

The presiding officer accepted this proposal, and entered the Initial 
Order on October 29, 1997. 

II. THE PETITION FOR DECLARATORY RULING 

The Commission Staff petition for a declaratory ruling expressed 
concern that certain practices exist in the biomedical waste industry which are 
anticompetitive and detrimental to customers arid the carriers. The practices causing 
concern include: 1) the presence of terms in service agreements requiring a minimum 
period of service, extended notice requirements for cancellation, and liquidated 
damages; 2) bidding "wars" between carriers to provide service to charitable or 
nonprofit hospitals and clinics; and 3) the failure of carriers with biomedical waste 
authority to hold themselves out as available to provide service in less profitable 
areas in their authorized service territories. 

The petition seeks a Commission declaration that: 

1. Any requirement for a minimum length term of service or notice of 
cancellation in a service agreement is subject to the terms of WAC 480-70-710(1), 
which allows a customer to discontinue service by notifying the company at least 
three full business days before the next scheduled pickup to stop service, and a 
longer minimum service period therefore is prohibited. 

2. Liquidated damages provisions in service agreements are a violation 
of RCW 81.28.080, which requires that a carrier only charge tariffed rates, and 
therefore are prohibited. 

3. Carriers may not charge free or reduced rates to charitable or non
profit hospitals or clinics under RCW 81.28.080 without demonstrating a "charitable 
purpose." 

4. Any carrier's obligation to serve all customers in a service territory 
requires the carrier to hold itself out to provide service to all customers by advertising 
throughout their service territory. 
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III. STIPULATED FACTS 

The parties agreed and stipulated to the following facts: 

1. Requiring a customer to sign an agreement specifying a minimum 
term of service may have the effect of discouraging the customer from exercising its 
right to terminate service under WAC 480-70-710(1) and choose another carrier. 
Some regulated carriers may be using preprinted service agreement forms 
implemented before the advent of the Commission's customer service rules. 

2. Some carriers are including minimum lengths of service, extended 
notice requirements for cancellation, and liquidated damages provisions in service 
agreements for transportation and disposal of medical waste. 

3. Including a liquidated damages provision in a service agreement 
discourages customers from exercising their right to terminate service under [WAC 
480-70-710(1)] and choose service provided by another carrier without restriction. 

4. There are currently approximately 75 solid waste carriers with 
authority to transport biomedical waste in limited service areas of the state, and two 
carriers of biomedical waste with statewide authority. While the carriers with 
statewide authority are in competition with each other across the state, they also· 
compete with carriers in limited service areas. 

5. There is currently competition in the market for provision of services 
of transportation and disposal of biomedical waste. 

6. Not-for-profit hospitals have requested bids from different carriers in 
order to obtain the lowest rates. 

_ 7. There is an exception to the requirement that carriers may only 
assess rates and charges set forth in tariffs filed with the Commission. RCW 
81.28.080 provides, in part, that "common carriers subject to the provisions of this 
title may carry, store, or handle, free or at reduced rates, property for ... charitable 
purposes." 

8. Under the current practice of carriers providing reduced rates to not
for-profit hospitals and clinics but charging tariffed rates to for-profit hospitals and 
clinics, the difference is not the type of service provided, but the organization to 
whom the service is provided. 
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9. Biomedical waste collection companies do not offer below-tariff rates· 
for regular biomedical waste collection service to non-profit hospitals and clinics for 
charitable purposes but rather as a means to compete for this business. 

IV. ADDITIONAL REQUESTS FOR RELIEF 

In the briefs and memoranda submitted to the administrative law judge, 
various parties requested the following additional or different relief beyond that sought 
by the Commission Staff in its petition. 

BFI, WRRA, the WSHA, and the Commission Staff requested that the 
Commission grandfather existing service agreements between biomedical waste 
carriers and nonprofit hospitals and clinics. 

BFI and WRRA requested that the Commission examine whether an 
exclusive marketing agreement between Stericycle and the marketing arm of WSHA, 
Washington Hospital Services, is appropriate in a regulated market. 

The Commission Staff stated in its Reply Memorandum that it had no 
specific evidence to support its concern that carriers with biomedical waste collection 
authority are not holding themselves out as available to provide service in less 
profitable areas, and abandoned that part of its request. 

The Commission Staff requested, in its Reply Memorandum, that the 
Commission order that biomedical waste collection companies that provide regular 
biomedical or other regular waste collection service to nonprofit organizations, 
governmental units, or charitable organizations to have on file an approved tariff 
including the reduced rates prior to providing such service. 

V. INITIAL ORDER 

The Initial Order would conclude and declare that: 

1. Provisions in a service agreement for the collection and 
transportation of biomedical waste relating to minimum period of service and notice of 
discontinuance of service are subject to the requirements of WAC 480-70-710(1). 

2. Requirements in a service agreement for the collection and 
transportation of biomedical waste that require a customer to give more than three 
business days' notice to the carrier to discontinue service, or that require a minimum 
length term of service of more than three business days, or that provide liquidated 
damages for violation of such provisions, violate WAC 480-70-710(1). 
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3. A liquidated damages provision in a service agreement for the 
collection and transportation of biomedical waste is subject to the tariff filing 
requirements of RCW 81.28.080. 

4. The current practice in the solid waste industry of biomedical waste 
carriers charging reduced rates for service to nonprofit hospitals and clinics, for 
competitive rather than charitable purposes, is illegal. 

The Initial Order would conclude that it would be improper for the 
Commission to grandfather existing below-tariff rates. It would conclude that even 
free or reduced-rate service must be conducted under tariff, but would decline to 
enter an order to that effect. It would decline to review the marketing agreement 
between Stericycle and Washington Hospital Services, concluding that the legality or 
appropriateness of the agreement is beyond the scope of the issues raised by the 
petition, and that insufficient facts are before the Commission concerning the 
agreement. 

VI. PETITIONS FOR ADMINISTRATIVE REVIEW 

All parties except Commission Staff filed petitions for administrative 
review. 

No party on review contends that the prevailing practice among 
biomedical waste carriers of offering reduced rates to nonprofit hospitals and clinics 
for competitive purposes is permissible under Commission statutes. However, SFI 
and Stericycle take issue with the Initial Order's analysis and the wording of its 
proposed conclusion and order on the reduced-rate issue. 

The WSHA requests that the Commission grandfather existing reduced 
rates in service agreements. SFI, WRRA, and the small carriers that are 
participatiFlfj jointly with WRRA request that the Commission provide an adjustment 
interval during which the reduced rates may remain in effect. 

SFI and WRRA request that the Commission scrutinize the marketing 
agreement between Stericycle and the market arm of the WSHA. SFI contends that 
to ignore or deflect this opportunity to address the issue will relegate this proceeding 
to an incomplete and ultimately ineffective effort to reevaluate this unique industry. 
SFI contends that the Commission should remand for evidentiary hearings if 
additional facts are necessary. 

WRRA, SFI, and Stericycle respond to other parties' petitions for 
administrative review. Commission Staff replies to the petitions. Commission Staff 
concurs in the conclusions reached in the Initial Order, with one exception. 
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Commission Staff requests that the Commission modify the Initial Order to allow a 
brief transition period in which companies that have been providing biomedical waste 
collection services to nonprofit organizations under contracts or service agreements 
with the understanding that these agreements were not subject to the tariff filing 
requirements of the Commission may continue to serve these customers under these 
agreements until a tariff filing is made. Commission Staff suggests that the 
companies be required to file tariffs for these services within thirty days of the service 
of a final order. 

VII. RELEVANT STATUTES AND RULES 

The following rules and statutes provide the legal framework for analysis 
of the issues framed by the Commission Staff petition. 

A. Terms of service; notice of cancellation; 

WAC 480-70-710 Discontinuance of service. (1) By a customer. A 
customer may discontinue service by notifying the company to stop service. The 
notice shall be made to the company at least three full business days before the next 
scheduled pickup date ..... 

B. Rates 

RCW 81.28.010 Duties as to rates, services, and facilities. All 
charges made for any service rendered or to be rendered in the transportation of 
persons or property, or in connection therewith, by any common carrier, ... shall be 
just, fair, reasonable and sufficient. 

RCW 81.28.040 Tariff schedules to be filed with commission-
Public schedules--Commission's powers as to schedules. Every common carrier 
shall file with the commission and shall print and keep open for public inspection, 
schedules showing the rates, fares, charges, and classification for the trans- portation 
of persons and property within the state between each point upon the carrier's route 
and all other points thereon; ... 

The Commission has power, from time to time, to determine and 
prescribe by Order such changes in the form of the schedules as may be found 
expedient, and to modify the requirements of this section in respect to publishing, 
posting, and filing of schedules either in particular instances or by general rule or 
Order applicable to special or peculiar circumstances or conditions. 
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RCW 81.28.050 Tariff changes--statutory notice--Exception. Unless 
the commission otherwise orders, no change may be made in any classification, rate, 
fare, charge, rule, or regulation filed and published by a common carrier other than a 
rail carrier, except after thirty days' notice to the commission and to the public. In the 
case of a solid waste collection company, no such change may be made except after 
forty-five days' notice to the commission and to the public[.] 

RCW 81.28.080 Published rates to be charged--Exceptions. No 
common carrier shall charge, demand, collect or receive a greater or less or different 
compensation for transportation of persons or property, or for any service in 
connection therewith, than the rates, fares and charges applicable to such 
transportation as specified in its schedules filed and in effect at the time; nor shall 
any such carrier refund or remit in any manner or by any device any portion of the 
rates, fares, or charges so specified excepting upon Order of the commission as 
hereinafter provided, nor extend to any shipper or person any privileges or facilities in 
the transportation of passengers or property except such as are regularly and 
uniformly extended to all person and corporations under like circumstances. No 
common carrier shall, directly or indirectly, issue or give any free ticket, free pass or 
free or reduced transportation for passengers between points within this state, except 
... [a long list of exceptions and provisos follows]. 

Common carriers subject to the provisions of this title may carry, store 
or handle, free or at reduced rates, property for the United States, state, county or 
municipal governments, or for charitable purposes, or to or from fairs and exhibitions 
for exhibition thereat, and may carry, store or handle, free or at reduced rates, the 
household goods and personal effects of its employees and those entering or leaving 
its service and those killed or dying while in its service. 

* * * 

_ RCW 81.28.180 Rate discrimination prohibited. A common carrier 
shall not, directly or indirectly, by any special rate, rebate, drawback, or other device 
or method, charge, demand, collect, or receive from any person or corporation a 
greater or lesser compensation for any service rendered or to be rendered in the 
transportation of persons or property, except as authorized in this title, than it 
charges, demands, collects, or receives from any person or corporation for doing a 
like and contemporaneous service in the transportation of a like kind of traffic under 
the same or substantially similar circumstances and conditions[.] 
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RCW 81.28.190 Unreasonable preferences prohibited. A common 
carrier shall not make or give any undue or unreasonable preference or advantage to 
any person or corporation or to any locality or to any particular description of traffic in 
any respect whatsoever, or subject any particular person or corporation or locality or 
any particular description of traffic, to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. ... 

VIII. THE COMMISSION'S REGULATION OF BIOMEDICAL WASTE COLLECTION 

The transportation of solid waste for collection or disposal is governed 
by Chapter 81.77 RCW. Biohazardous or biomedical waste is solid waste for 
purposes of Chapter 81.77. Other chapters in Title 81 RCW govern all regulated 
carriers or common carriers in general, including solid waste collection companies. 

The collection and disposal of biomedical waste requires specialized 
handling, and involves heightened exposure to liability for both the carrier and the 
generator of the waste. Because of the unique requirements and attributes of the 
activity, some holders of general solid waste authority from the Commission do not 
provide biomedical waste collection service. Certain carriers have specialized in 
biomedical waste collection service. 

The Commission has recognized the specialized nature of biomedical 
waste collection in granting authority to provide such service. Although the solid 
waste industry historically has been characterized by monopoly service in a given 
territory, the Commission has granted overlapping authority for this specialized 
service. 1 

1 RCW 81.77.040 provides that the Commission may grant solid waste 
authority only if the service is required by the public convenience and necessity. The 
statute also expresses a preference for monopoly service in the collection of solid 
waste, allowing the Commission to grant new authority in already-served territory only 
if it finds that the existing certificate holder will not provide satisfactory service. In 
applications for specialized biomedical waste authority, the Commission has 
interpreted the statutory requirements consistently with the unique requirements and 
attributes of the service, giving considerable weight to testimony of waste generators 
regarding their service requirements. See, Order M.V.G. No. 1596, In re Ryder 
Distribution Resources, Inc., App. No. GA-75154 (January 1993); Order M.V.G. No. 
1663, In re Sureway Medical Services, Inc., App. No. GA-75968 (November 1993); 
and Order M. V. G. No. 1761, In re Ryder Distribution Resources, Inc., App. No. GA-
75154; In re Stericycle of Washington, Inc., App. No. GA-77539 (August 1995), and 
Orders cited therein. The Commission has granted statewide specialized biomedical 
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The Commission has emphasized that the generator/shipper of the 
waste may face continued liability for its handling, and has afforded considerable 
weight to the reasons underlying a shipper's request to use a certain company. One 
result of a grant of overlapping authority is competition among carriers, a situation 
which generally has not occurred in traditional segments of the industry. The 
difference in treatment and the resulting evolution of a highly competitive market in 
this segment of the industry apparently has caused some carriers to question whether 
Commission regulations that apply to the solid waste industry in general apply to 
these specialized carriers. 

IX. COMMISSION DISCUSSION AND DECISION 

The specialized service of collection and transportation of biomedical 
waste has come into being within this decade. As noted above, it has evolved into a 
highly competitive industry as a result of the Commission interpreting RCW 81.77.040 
consistently with the unique requirements and attributes of the service.2 Service 
agreements have become the norm in this industry, in part because of the up-front 
costs of commencing service. Many agreements were drafted before the 
Commission's consumer notice rules were adopted, and have not been updated to 
comply with the rules. 

We recognize that there has been uncertainty both within the industry 
and among the Staff of the Commission concerning the applicability to this 
specialized service of the Commission's consumer notice rules, concerning the 
applicability of the "charitable purposes" exception in RCW 81.28.080, and concerning 
the necessity to charge tariff rates nonprofit hospitals. This is the Commission's first 
opportunity to consider formally the issues raised in the petition for declaratory ruling. 
As noted above, a number of the Initial Order's proposed conclusions were not 
challenged; after our own review we adopt these agreed-upon conclusions. 

A. UNCONTESTED ISSUES 

1. Service Agreements 

The Commission agrees with the Initial Order's conclusions and orders 
with respect to minimum period of service, notice of termination of service, and 
liquidated damages, and adopts them. 

waste authority to two carriers -- the predecessor of SFI, and Stericycle. 

2 A more lengthy discussion is provided in SFl's brief. 
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The parties have stipulated that some carriers of biomedical waste are 
using service agreements which include a minimum length of service, extended 
notice requirements for cancellation of service by a customer, and liquidated 
damages provisions for termination earlier than allowed by the agreement. 

WAC 480-70-710 applies to all solid waste collection companies. There 
is no exception to its requirements, express or implied. All of the parties appear to 
concur in the Initial Order's conclusion and order respecting the applicability of the 
rule, and its conclusion and order to the effect that provisions in biomedical waste 
collection service agreements that are inconsistent with the rule violate the rule. 

RCW 81.28.080 prohibits carriers from demanding or collecting charges 
that are not set out in a filed tariff. A liquidated damages charge for violating length 
of service or notice of cancellation provisions of a biomedical service agreement, 
therefore, must be set out in a tariff in order to be lawfully demanded or collected. 
No party challenges the Initial Order'S conclusion that the tariff filing requirements of 
RCW 81.28.080 are applicable to liquidated damages provisions. 

Clearly, provisions in a service agreement or other service arrangement 
for biomedical waste service that require a customer to provide more than three
business-days' notice to a solid waste carrier to terminate service, or that require a 
minimum service period longer than three business days, or that provide liquidated 
damages applicable on violation of such provisions, violate WAC 480-70-710(1), 
unless the carrier has obtained a waiver of the rule from the Commission. Liquidated 
damages provisions in a service agreement are subject to the tariff filing requirements 
of RCW 81.28.080 (and therefore also subject to the requirements of RCW 81.28.040 
and WAC 480-70-240). 

2. Reduced Rates 

_ On review, no party challenges the Initial Order's determination of 
several threshold issues. We adopt the following determinations from the Initial Order 
for purposes of this Order. The certificated carriers that are offering reduced (below
tariff) rates to nonprofit hospitals and clinics for biomedical waste collection service 
arecommon carriers, as defined by RCW 81.77.010(3). As common carriers, they 
are subject to the requirements of chapter 81.28 RCW. The charitable purposes 
provision of RCW 81.28.080 allows a common carrier to choose to provide free or 
reduced-rate service; the exception is not a grant of discretionary authority to the 
Commission to allow or disallow carriers to charge free or reduced rates. 
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RCW 80.28.020 provides that common carriers may carry property free 
or at reduced rates "for charitable purposes." In determining whether a carrier is 
offering free or reduced-rate service for charitable purposes, we must look at both the 
nature of the recipient and at the intention of the carrier. The recipient must be what 
is commonly viewed as an object of charity, and the carrier must have a donative 
intent. It is well established in Washington that nonprofit hospitals are charitable 
organizations. In re Rust's Estate, 168 Wash. 344, 12 P.2d 396 (1932). Thus, the 
recipients are charitable organizations. 

The second inquiry then becomes: do the carriers providing the service 
have a donative intent. Thus, the test examines the purpose of the carrier providing 
the service. In this proceeding the parties have stipulated: 

9. Biomedical waste collection companies do not offer b'elow-tariff 
rates for regular biomedical waste collection service to non-profit 
hospitals and clinics for charitable purposes but rather as a 
means to compete for this business. 

Stipulation of Facts. 

Based upon this factual stipulation, the prevailing practice among 
biomedical waste carriers offering reduced rates for regular service to nonprofit 
hospitals and clinics is competition rather than charity. Such a practice is not justified 
by the "charitable purpose" exception in RCW 81.28.080. 

B. CONTESTED ISSUES 

What declaratory relief is appropriate and necessary to bring the 
practices found improper to an end, and whether the Commission should allow the 
practices to continue temporarily during the life of existing agreements or during an 
adjustment period, are subjects upon which the parties disagree. We first will 
address the question of the appropriate declaratory relief. 

1. Appropriate Relief 

BFI argues on review that the practice of charging reduced rates to non
profit hospitals has long been accepted by the industry and the Commission, but is 
no longer appropriate in light of the highly evolved competitive market for collection 
and disposal fostered by the Commission's interpretation of RCW 81.77.040. BFI 
recommends that the Commission conclude as follows with respect to the practice: 
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We do not adopt BFI's recommended conclusion and order language on this issue. 
We recognize that there has been uncertainty in the industry as to the applicability to 
this specialized segment of the industry of the "charitable purposes" exception in 
RCW 81.77.040. However, there is no evidence in this record that biomedical waste 
carriers have ever offered reduced rates for "charitable purposes," and we do not 
believe it is appropriate to enter a declaration that implies that the carriers' practice of 
charging nonprofit hospitals and clinics below-tariff rates once was justified. We do 
not agree with BFl's suggestion that a change in the Commission's interpretation of 
the "charitable purposes" exception in RCW 81.77.040 has caused the practice to 
become impermissible. This is the Commission's first opportunity to formally consider 
the issues raised in the petition for declaratory ruling, but our decisions are consistent 
with past Commission interpretations. 

Stericycle contends that the Initial Order does not accurately reflect the 
parties' stipulation, which is that companies do not offer regular biomedical waste 
collection service to nonprofit hospitals and clinics at free or reduced rates for 
charitable purposes. Stericycle recommends that the Commission conclude as 
follows with respect the practice: 

It is unlawful and therefore prohibited under RCW 81.28.080, 
RCW 81.28.040, RCW 81.28.180 and RCW 81.28.190 for 
biomedical waste collection companies to offer below-tariff rates 
for regular biomedical waste collection service to non-profit 
hospitals and clinics. 

The conclusion recommended by Stericycle correctly reflects that factual stipulation 
nine refers to "regular" service. 

We searched the record and were not able to find a definition of 
"regular" in the stipulation or transcript. However, from the discussion accompanying 
the petitions for review we are able to discern that the parties appear to use "regular" 
as synonomous for services offered at tariff rates, and that "not-regular" services are 
those offered at a non-tariff "free or reduced" discount. As discussed more fully 
below, the Commission believes that allrates and charges should be tariffed, and 
that "free or reduced" rates may only be offered by way of a "free and reduced" tariff. 
Until such time as such a tariff is considered, we will not be able to analyze the 
purpose for the "free or reduced" service to charitable institutions. 
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Accordingly, the Commission will modify the Initial Order, and enter the 
following declaration with respect to the questioned practice: 

Biomedical waste collection companies' provision of regular 
biomedical waste collection service to nonprofit hospitals and 
clinics at reduced (below-tariff) rates does not fall within the 
exception in RCW 81.28.080 allowing carriers to haul property 
free or at reduced rates for charitable purposes, because 
biomedical waste collection companies do not offer reduced rates 
for such service for charitable purposes but rather as a means to 
compete for that business. 

2. Tariffing requirement 

The petition for declaratory order only requests that the Commission 
address the applicability of the "charitable purposes" exception. Another issue, raised 
by Commission Staff before the administrative law judge, is whether all regular 
service must be provided under tariff. It has long been the position of this 
Commission that all services, even reduced rate or free services, must be conducted 
under tariff. See, Order M.V.G. No. 1402, In re R.S.T. Disposal Company, Inc., d/b/a 
Tri-Star Disposal, Cause No. GA-845; Seattle Disposal Company, d/b/a Rabanco 
Companies, Cause No. GA-851 (July 1989), footnote 14. This view is supported by a 
1939 opinion of the Attorney General, a copy of which is attached to the Initial Order 
in this proceeding. Opinion of the Attorney General, October 20, 1939. 

The question of whether free service, or reduced rate service, is being 
offered as a charitable donation or a competitive tool can be examined in 
proceedings in which parties may seek a tariff to provide free or reduced rate service. 
The Commission is not allowed to permit companies to include their charitable 
contributions as a business expense. Jewell v. WUTC, 90 Wn.2d 775 (1978). We do 
encourage_ regulated companies to be good neighbors in the community, but they 
must support their giving with shareholder or owner, not ratepayer, funds. 

3. Transition period 

The WSHA requests that the Commission grandfather existing service 
agreements which include reduced rates. BFI, WRRA, and the small carriers that 
are participating jointly with WRRA request that the Commission provide an 
adjustment interval during which the reduced rates may remain in effect. WSHA 
contends that the Commission has authority to grandfather the existing rates under 
RCW 81.28.190, RCW 80.01.040, and WAC 480-70-410. 
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The Association contends that failing to grandfather the rates would 
unjustly penalize parties for their good faith reliance on industry practice, and would 
have an adverse financial effect upon nonprofit hospitals and clinics. It argues that 
grandfathering the rates will allow the Commission to engage in any rulemaking that 
may be necessary to address issues raised in the proceeding. Parties supporting an 
adjustment interval argue that allowing existing below-tariff rates to remain in effect 
for a fixed period is in the public interest in that it will give the companies time to 
negotiate new agreements and file tariffs, give the Commission time to review the 
tariffs, and avoid "rate shock" for hospitals. 

Stericycle opposes allowing existing below-tariff rates to continue. It 
argues that the Commission lacks authority to grandfather service agreements which 
are unlawful or to allow such agreements to continue in effect after the effective date 
of the Commission's Order. 

We agree with various parties that it is in the public interest to allow a 
transition period during which carriers that have been providing biomedical waste 
collection services to nonprofit hospitals and clinics under contract or service 
agreement may decide whether to file tariffs that will allow future service at reduced 
rates to objects of their charity. The Commission will not order, in a declaratory order 
proceeding, that tariffs be filed within a certain time. We will, however, indicate our 
intention to wait sixty days before our enforcement staff begins auditing the practices 
of biomedical waste haulers wno engage in practices declared improper in the instant 
Order. 

4. The Stericycle Marketing Arrangement 

8FI and the WRRA request that the Commission scrutinize the 
marketing agreement between Stericycle and the marketing arm of the WSHA. 8FI 
contends that to ignore or deflect this opportunity to address the issue will relegate 
this proceeding to an incomplete and ultimately ineffective effort to reevaluate this 
unique industry. 8FI contends that the Commission should remand for evidentiary 
hearings if additional facts are necessary. 

The issue of the legality or appropriateness of the marketing agreement 
between Stericycle and Washington Hospital Services is beyond the scope of issues 
raised by the Commission Staffs petition, and insufficient facts are before the 
Commission concerning this agreement and its alleged impacts on the marketplace .. 
The Commission will not examine the marketing agreement in this proceeding. 

The Commission notes, however, that both the WSHA and Stericyle are 
parties to this proceeding and familiar with the issues raised. We expect that they 
will examine their legal relationship in light of the principles announced in this Order, 
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and ensure that all compensation flowing under any contract between them is, in fact, 
for services actually rendered, and is not a sham transaction which seeks to provide 
a rebate of tariffed rates. Tools that allow the Commission or competitors to bring a 
complaint exist, if evidence of any improper rebates should be found. 

Based upon the record submitted, the Commission makes the following 
. findings of fact and conclusions of law. 

FINDINGS OF FACT 

1. On March 27, 1997, the staff of the Washington Utilities and 
Transportation Commission filed a Petition for Declaratory Ruling requesting 
resolution of issues relating to service agreements and rates of carriers of biomedical 
waste. 

2. On April 2, 1997, the Commission gave notice of receipt of the 
petition and of opportunity to participate to all certificated solid waste companies and 
to other persons that the Commission identified as possibly having an interest in the 
rates and practices of biomedical waste carriers. 

3. Two prehearing conferences were held. The Commission 
granted requests for party status filed by Washington Refuse and Recycling 
Association (WRRA); Murrey's and American Disposal; Rubatino Refuse, Inc.; LeMay 
Enterprises, Inc.; Empire Disposal, Inc; Consolidated Disposal, Inc.; Disposal 
Services; BFI Medical Waste Systems of Washington, Inc. (BFI);Stericycie of 
Washington, Inc. (Stericycle); and Washington State Hospital Association (WSHA). 
The parties agreed to submit the matter to the Commission upon stipulated facts and 
an agreed schedule. The parties agreed that the presiding officer should enter an 
initial order, which would be subject to review and entry of a final order as in 
adjudicative proc.eedings. 

4. The parties filed stipulated facts, as follows: 

a. Requiring a customer to sign an agreement specifying a minimum 
term of service may have an effect of discouraging the customer from 
exercising its right to terminate service under [WAC 480-70-710(1)] and 
choose another carrier. Some regulated carriers may be using 
preprinted service agreement forms implemented before the advent of 
the [Commission's] customer service rules. 
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b. Some carriers are including minimum lengths of service, extended 
notice requirements for cancellation, and liquidated damages provisions 
in service agreements for transportation and disposal of medical waste. 

c. Including a liquidated damages provision in a service agreement 
discourages customers from exercising their right to terminate service 
under PNAC 480-70-710(1)] and choose service provided by another 
carrier without restriction. 

d. There are currently approximately 75 solid waste carriers with 
authority to transport biomedical waste in limited service areas of the 
state, and two carriers of biomedical waste with statewide authority. 
While the carriers with statewide authority are in competition with each 
other across the state, they also compete with carriers in limited service 
areas. 

e. There is currently competition in the market for provision of 
services of transportation and disposal of biomedical waste. 

f. Not-for-profit hospitals have requested bids from different carriers 
in order to obtain the lowest rates. 

g. There is an exception to the requirement that carriers may only 
assess rates and charges set forth in tariffs filed with the Commission. 
RCW 81.28.080 provides, in part, that "common carriers subject to the 
provisions of this title may carry, store, or handle, free or at reduced 
rates, property for ... charitable purposes." 

h. Under the current practice of carriers providing reduced rates to 
not-for-profit hospitals and clinics but charging tariffed rates to for-profit 
hospitals and clinics, the difference is not the type of service provided, 
but the organization to whom the service is provided. 

i. Biomedical waste collection companies do not offer, below-tariff 
rates for regular biomedical waste collection service to nonprofit 
hospitals and clinics for charitable purposes but rather as a means to 
compete for this business. 
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CONCLUSIONS OF LAW 

1. The Commission has jurisdiction to enter a declaratory order with 
respect to the interpretation of pertinent statutes as applied to the facts that are 
found, to determine the Commission's proper application of the laws governing the 
Commission's operation to the facts. 

2. The declaratory order entered in this matter relates only to and is 
entirely dependent upon the facts as found from the submissions of the parties. 

3. The Commission should enter a declaratory order as set out 
below. 

Based upon the above findings of fact and conclusions of law, the 
Commission enters the following declaratory order. 

ORDER 

THE COMMISSION ORDERS That, pursuant to RCW 34.05.240 and 
WAC 480-09-230, the Commission issues a declaratory order that: 

1. Provisions in a service agreement for the collection and 
transportation of biomedical waste relating to minimum period of service and notice of 
discontinuance of service are subject to the requirements of WAC 480-70-710(1). 

2. Requirements in a service agreement for the collection and 
transportation of biomedical waste that require a customer to give more than three 
business days' notice to the carrier to discontinue service, or that require a minimum
period of service of more than three business days, or that provide liquidated 
damages for violation of such provisions, violate WAC 480-70-710(1). 

3. A liquidated damages provision in a service agreement for the 
collection and transportation of biomedical waste is subject to the tariff filing 
requirements of RCW 81.28.080. 

4. Biomedical waste collection companies' provision of regular 
biomedical waste collection service to nonprofit hospitals and clinics at reduced 
(below-tariff) rates does not fall within the exception in RCW 81.28.080 allowing 
carriers to haul property free or at reduced rates for charitable purposes, because 
biomedical waste collection companies do not offer reduced rates for such service for 
charitable purposes but rather as a means to compete for that business .. 
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5. Biomedical waste collection companies that presently are 
providing biomedical waste collection services to nonprofit hospitals or clinics under 
an agreement, at below-tariff rates, shall file tariffs for those services within 30 days 
after entry of this Order to become effective no more than statutory notice. The 
Commission does not intend to take enforcement action against practices declared in 
this Order to be improper that occur prior to 60 days following the effective date of 
this Order. 

DATED at Olympia, Washington, and effective this 14th day of 
August 1998. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

~~_.J 
ANN EVINSON, Chair 

NOTICE TO PARTIES: 

This is a final order of the Commission. In addition to judicial review, 
administrative relief may be available through a petition for reconsideration, 
filed within 10 days of the service of this order pursuant to RCW 34.05.470 and 
WAC 4BO~_09-B10, or a petition for rehearing pursuant to RCW BO.04.200 and 
WAC 4BO-09-B20(1). 
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BEFORE THE WASHINGTON STATE 

UTILITIES AND TRANSPORTATION COMMISSION 

 

 

STERICYCLE OF WASHINGTON, 

INC., 

 

                                    Complainant, 

 

v. 

 

WASTE MANAGEMENT OF 

WASHINGTON, INC., 

 

                                     Respondent. 
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) 

) 

) 

) 

) 

DOCKET TG-110553 

 

 

ORDER 02 

 

 

FINAL ORDER ON CROSS-

MOTIONS FOR DISMISSAL AND 

SUMMARY DETERMINATION 

 

 

SYNOPSIS:  The Commission, finding there are no material facts in dispute 

concerning the issues raised by Stericycle of Washington, Inc.’s Complaint and 

Petition, and determining on the basis of undisputed facts that Waste Management of 

Washington, Inc., has not abandoned its authority under certificate G-237 to collect 

and transport biomedical waste, grants summary determination in favor of Waste 

Management of Washington, Inc., and dismisses the complaint.   

 

SUMMARY 

 

1 PROCEEDING.  On March 21, 2011, Stericycle of Washington, Inc. (Stericycle), 

filed a complaint and petition (complaint), with the Washington Utilities and 

Transportation Commission (Commission) against Waste Management of 

Washington, Inc. (Waste Management).  The complaint challenges Waste 

Management‟s authority to engage in biomedical waste collection and transportation 

for compensation under its Certificate G-237 without a specific grant of authority by 

the Commission.  Stericycle alleges, among other things, that Waste Management has 

abandoned any authority once provided by Certificate G-237 for such services and 

argues that the initiation of such services by Waste Management is therefore 
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unauthorized and unlawful.  Stericycle requests the Commission to issue an order 

amending and restricting Certificate G-237 to expressly exclude biomedical waste 

collection and transportation services.  The Commission set the matter for hearing. 

 

2 Waste Management filed a Motion to Dismiss Stericycle‟s complaint on April 12, 

2011, and separately answered the complaint on April 21, 2011.  Waste Management 

generally and specifically denies the essential allegations in Stericycle‟s complaint 

and asserts affirmative defenses. 

 

3 The Commission convened a prehearing conference before an Administrative Law 

Judge on April 29, 2011.  Based on discussions among the parties, the presiding 

officer established a process and schedule for filing and consideration of dispositive 

motions.  Consistent with the process thus established, the following set of documents 

is presently before the Commission for determination: 

 

 Stericycle‟s Complaint (filed March 21, 2011) 

 Waste Management‟s Motion to Dismiss (filed April 12, 2011) 

 Waste Management‟s Answer to Stericycle‟s Complaint (filed April 21, 2011) 

 WRRA Response supporting Waste Management‟s Motion to Dismiss (filed 

May 5, 2011) 

 Staff Response opposing Waste Management‟s Motion to Dismiss (filed May 

6, 2011) 

 Stericycle‟s Response opposing Waste Management‟s Motion to Dismiss and 

Motion for Summary Determination  (filed May 6, 2011) 

 WRRA Response opposing Stericycle‟s Motion for Summary Determination 

(filed May 25, 2011) 

 Staff Response opposing Stericycle‟s Motion for Summary Determination 

(filed May 26, 2011) 

 Waste Management‟s Response to Stericycle‟s Motion for Summary 

Determination (filed May 26, 2011) 
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4 In addition, late on June 1, 2011, Stericycle filed a request for leave to file a reply to 

the other parties‟ responses opposing Stericycle‟s motion for summary determination, 

accompanied by the proposed reply.  Staff answered on June 3, 2011, supporting 

Stericycle‟s request for leave to file.  Waste Management answered on June 7, 2011, 

opposing Stericycle‟s request.  The Commission, in this Order, grants leave to file and 

accepts for filing Stericycle‟s reply.   

 

5 Finally, Stericycle, Waste Management and WRRA all ask the Commission to 

provide an opportunity for oral argument.  The Commission denies this request.  

 

6 PARTY REPRESENTATIVES.  Stephen B. Johnson, Garvey, Schubert & Barer, 

Seattle, Washington, represents Stericycle.  Polly L. McNeill and Jessica L. Goldman, 

Summit Law Group, Seattle, Washington, represent Waste Management.  James K. 

Sells, Ryan, Uptegraft & Montgomery, Inc., P.S., Silverdale, Washington, represents 

the Washington Refuse and Recycling Association (WRRA).  Fronda Woods, 

Assistant Attorney General, Olympia, Washington, represents the Commission‟s 

regulatory staff (Commission Staff or Staff).1   

 

7 COMMISSION DETERMINATIONS.  The Commission determines that it will 

grant leave to Stericycle to file, and will consider, its reply along with the other 

pleadings.   

 

8 Finding that the extensive pleadings described above have provided the parties 

adequate opportunities to present their respective cases, the Commission denies the 

request by certain parties for oral argument. 

 

9 Insofar as the dispositive motions are concerned, the Commission determines that: 

 

 Waste Management‟s Motion to Dismiss should be denied. 

 Stericycle‟s Motion for Summary Determination should be denied. 

                                                 
1
 In formal proceedings, such as this, the Commission‟s regulatory staff participates like any other 

party, while the Commissioners make the decision.  To assure fairness, the Commissioners, the 

presiding administrative law judge, and the Commissioners‟ policy and accounting advisors do 

not discuss the merits of this proceeding with the regulatory staff, or any other party, without 

giving notice and opportunity for all parties to participate.  See RCW 34.05.455. 
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 Waste Management‟s Response to Stericycle‟s Motion for Summary 

Determination should be liberally construed as including a cross-motion for 

summary determination.2  

 Waste Management‟s cross-motion for summary determination should be 

granted. 

 

MEMORANDUM 

 

I. Background and Procedural History 

 

10 A developing business dispute between Stericycle and Waste Management in 

connection with the collection and transportation of biomedical waste in Washington 

became formally apparent on February 10, 2011.  On that date, the Commission 

received a petition from Stericycle requesting that the Commission initiate an 

adjudicatory proceeding to consider imposing certain conditions and restrictions on 

Waste Management in anticipation that the company intended to re-enter the business 

of collecting and transporting biomedical waste for disposal in Washington.3  

Stericycle alleged, among other things, that Waste Management was engaged in 

marketing efforts, including solicitation of Stericycle biomedical waste service 

customers, without appropriate authority from the Commission.  Stericycle claimed 

that these efforts were adversely impacting Stericycle‟s business.4  Stericycle‟s 

                                                 
2
 Albeit styled only as a “Response,” Waste Management‟s express requests in the body of its 

pleading that it be granted summary determination are sufficient under WAC 480-07-395(4) to 

support this treatment of the filing.  See Waste Management Response to Stericycle Motion for 

Summary Determination ¶¶1, 46.  In addition, it is accepted practice in Washington to grant 

summary determination to a nonmoving party on an adequate record.  See State Health Insurance 

Pool v. Health Care Authority, 129 Wn.2d 504 (1996); 4 Wash. Practice Series, Rules Practice 

CR 56 § 17 (5th ed. 2006) (The courts “have long held that summary judgment may be granted in 

favor of the nonmoving party if it becomes clear that he or she is entitled thereto.”) (citations 

omitted).  

3
 Waste Management provided such services until 1996, when it sold its biomedical waste 

operation to Stericycle‟s parent corporation on a nationwide basis. 

4
 Stericycle Petition, Docket TG-110287 ¶ 5.  See also Stericycle Petition, Docket TG-110553 ¶ 

6. 
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petition did not allege that Waste Management had filed tariffs for biomedical waste 

collection and transportation.   

  

11 The Commission recognized in its internal review of Stericycle‟s petition in Docket 

TG-110287 that filing a tariff including rates, terms and conditions of biomedical 

waste services would be a necessary step for Waste Management to take before it 

could actually conduct such operations.  Considering this, and comments received 

from various interested persons, the Commission exercised its discretion not to 

conduct an adjudicative proceeding in response to Stericycle‟s petition.5  The 

Commission determined that unless and until Waste Management sought all 

necessary authority to actually initiate biomedical waste service, the issues raised by 

Stericycle‟s petition were purely academic and, thus, did not present an actual case or 

controversy suitable for resolution via the Commission‟s adjudicative process.6   

 

12 In its notice declining to conduct an adjudicative proceeding in response to 

Stericycle‟s petition, the Commission noted that Waste Management stated in its 

comments on the matter that it did “intend to file a tariff and take steps necessary to 

collect and transport biomedical waste in Washington at some point in time.”7  The 

Commission observed in this connection that Stericycle retained “the same rights as 

any other interested party to protest, oppose, or otherwise comment on whatever such 

filing Waste Management [might make].”8 

 

13 On March 18, 2011, Waste Management filed in Docket TG-110506 a proposed tariff 

for biomedical waste collection and transportation services.  Waste Management 

presented its filing as an initial tariff and requested Commission approval to begin 

operations on one-day notice.  The Commission rejected this filing on March 30, 

2011, because Waste Management did not demonstrate that it met the requirements of 

                                                 
5
 In the Matter of the Petition of Stericycle of Washington, Inc., Docket TG-110287, Decision Not 

to Initiate Adjudicative Proceeding (March 10, 2011). 
 
6
 Id.  

7
 In the Matter of the Petition of Stericycle of Washington, Inc., Docket TG-110287, Waste 

Management Comments ¶ 8 (March 4, 2011).   

8
 Id. Decision Not to Initiate Adjudicative Proceeding ¶ 10. 
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the one-day notice rule, WAC 480-70-261.9  Waste Management, on the same day, 

filed in Docket TG-110552 a second proposed tariff governing biomedical waste 

services, this time on seven-day notice under WAC 480-70-262.10 

 

14 In the interim, on March 21, 2011, Stericycle filed a complaint and petition 

(complaint) against Waste Management in Docket TG-110553, restating in large part 

the allegations in its earlier petition in Docket TG-110287.  The complaint challenges 

the authority of Waste Management to engage in biomedical waste collection and 

transportation for compensation under Certificate G-237 without a specific grant of 

authority by the Commission.  Stericycle alleges, among other things, that Waste 

Management has abandoned any authority once provided by Certificate G-237 for 

such services and that the initiation of such services by Waste Management is 

therefore unauthorized and unlawful.  Stericycle requests the Commission issue an 

order amending and restricting Certificate G-237 to expressly exclude biomedical 

waste collection and transportation services.   

 

                                                 
9 WAC 480-70-261 provides that: 

 
The commission may approve on one-day notice: 

     (1) Initial tariff filings that accompany applications for certificated authority; 

     (2) Tariff adoptions filed under the provisions of WAC 480-70-321; and 

     (3) Tariff filings whose only purpose is to add a new service option or a 

service level which has not been previously included in the company's tariff, if 

that service option or service level is requested by a customer. 

Waste Management‟s March 18, 2011, tariff filing was rejected by letter from the Commission‟s 

Executive Director and Secretary, dated March 30, 2011.  Although Waste Management 

presented its proposed tariff as one adding “a new service option or a service level . . . not . . . 

previously included in the company's tariff” the Commission stated it rejected Waste 

Management‟s filing because it failed “to identify the customer(s) requesting service.” 

 
10

 WAC 480-70-262 provides that: 

A company must provide at least seven calendar-days' notice to the commission 

on filings whose only purpose is: 

     (1) To implement decreases in rates or charges; or 

     (2) To add a new service option or service level that has not been previously 

included in the company's tariff. 
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15 Waste Management‟s March 30, 2011, tariff filing was designated as Docket TG-

110552 and appeared on the Commission‟s “No Action” agenda for its regularly 

scheduled open meeting on April 14, 2011.  Stericycle requested that the Commission 

pull the matter from the No Action agenda and “reject or suspend the biomedical 

waste tariff proposed by Waste Management pending resolution of Stericycle's 

Complaint” in Docket TG-110553.  The Commission allowed for discussion of the 

matter at the April 14, 2011 open meeting.  Staff made a brief presentation and the 

Commission heard from Stericycle and Waste Management regarding their respective 

views of the essential issues raised by Stericycle‟s complaint.  Following additional 

colloquy with Staff, including affirmation from the Director of the Commission‟s 

Administrative Law Division that the complaint already had been set for hearing, the 

Commission elected to take no action.  Thus, Waste Management‟s tariff became 

effective as filed, by operation of law. 

 

16 As previously summarized, the Commission has now heard extensive argument from 

Stericycle, Waste Management, the WRRA and Staff on the pending dispositive 

motions filed by the principle parties.  Finding the issues fully developed on the 

pleadings, the Commission turns below to its discussion and determination of this 

matter.   

 

II. Discussion and Determinations 

 

Motion to Dismiss.   

 

17 The statutory foundation of Stericycle‟s Complaint is found in RCW 81.77.030 (6), 

which provides (emphasis added):   

The commission, on complaint made on its own motion or by an 

aggrieved party, at any time, after providing the holder of any 

certificate with notice and an opportunity for a hearing at which it shall 

be proven that the holder has . . . failed to operate as a solid waste 

collection company for a period of at least one year preceding the filing 

of the complaint, may suspend, revoke, alter, or amend any certificate 

issued under the provisions of this chapter. 
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18 In terms of precedent, the case most squarely on point is Mason County Garbage Co. 

v. Harold LeMay Enterprises.11  The Commission determined in its final order that: 

 

The provisions of RCW 81.77.030 allow the Commission to suspend, 

revoke, amend, or alter a certificate if the certificate holder has failed to 

operate as a garbage and refuse collection company for a period of at 

least one year preceding the filing of the complaint.  When a certificate 

holder fails to operate a portion of its authority during the test year, the 

certificate may be altered or amended to reflect that fact and a portion 

of the authority may be deleted.12   

 

The Commission, in the body of its order, stated:  “The very existence of statutory 

authority to „amend or alter‟ certificates contemplates less-than-total geographic or 

commodity abandonment.”13  The Commission concluded that an “[a]mendment 

recognizing major service types is appropriate.”14  In LeMay, the Commission 

exercised its discretion to amend LeMay‟s certificate, restricting it exclusively to 

“garbage and refuse collection in drop box containers.”15   

 

19 In reversing the Commission, the Court of Appeals said: 

 

The Commission found only that LeMay did not actually serve 

residential customers and did not hold itself out as providing that 

service during the pertinent time period.  We believe that a certificate 

holder can be deemed to have abandoned a portion of its “business of 

transporting garbage and/or refuse for collection” only if the 

certificate holder either is unavailable to serve customers or refuses to 

                                                 
11

 Mason County Garbage Co. v. Harold LeMay Enterprises, Cause No. TG-2163 (August 1989) 

(amending G-certificate to exclude residential solid waste collection services), rev’d  sub nom, 

Harold LeMay Enterprises v. UTC, 67 Wn. App. 878 (1992). 

12
 Id. at 8 (Conclusion of Law 2). 

13
 Id. at 4. 

14
 Id. 

15
 Id. at 7; see also id. at 9 (Conclusion of Law 6). 
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serve potential customers.  The Commission, as we have noted, made 

no such finding.16 

 

20 Thus, while the Court disagreed with the bases stated for the Commission‟s decision 

to amend LeMay‟s certificate, it recognized the Commission‟s authority to do so upon 

a sufficient finding.  

 

21 Stericycle contends that Waste Management‟s sale of its biomedical waste business to 

Stericycle in 1996, its voluntary relinquishment of its tariff covering such services, 

and its failure to reenter the business for 15 years adequately support a determination 

that Waste Management abandoned its biomedical waste collection and transportation 

authority under its certificate G-237.  Stericycle urges the Commission to exercise its 

discretion to amend the certificate by eliminating Waste Management‟s authority to 

conduct such operations.   

 

22 We discuss below that the facts Stericycle alleges in its complaint are insufficient in 

themselves to support a determination of abandonment.  Insofar as Waste 

Management‟s Motion to Dismiss is concerned, however, unless we determine there 

is no set of facts that would support a finding of abandonment, including facts that 

show unavailability or refusal to serve, it appears Stericycle has stated a claim as to 

which the Commission has discretion to grant relief.  Waste Management‟s Motion to 

Dismiss accordingly should be denied.   

 

Cross-Motions for Summary Determination 

 

23 The facts that inform our decision in this matter are undisputed and all facts material 

to our decision are before us.  Considering the LeMay case, and the discussion above, 

our analysis of Stericycle‟s motion for summary determination thus begins with the 

question whether these facts, viewed in the light most favorable to Waste 

Management, show that Waste Management has been unavailable to serve customers 

or refused to serve existing or potential customers.  If either is found, this arguably 

                                                 
16

 Lemay, 67 Wn. App. at 883 (emphasis added).  Indeed, the Commission found and concluded 

to the contrary that “while [LeMay] did not refuse service to any potential or existing customer, it 

also did not hold itself out to provide that service.”  Commission Order at 9 (Conclusion of Law 

5); see also id. at 8 (Finding of Fact 10). 
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provides a basis upon which we could determine abandonment and exercise our 

discretion under the permissive language of RCW 81.77.030 (6) to amend Waste 

Management‟s certificate.  If neither is found, this time viewing the facts in the light 

most favorable to Stericycle, it is appropriate for the Commission to grant summary 

determination in favor of Waste Management. 

 

24 Taking the second criterion first, there is no evidence that Waste Management has 

actually refused to serve any potential customers.17  Quite to the contrary, there is 

undisputed evidence that Waste Management not only has not refused to provide 

biomedical waste service, it has actively solicited such business in its service territory, 

at least since January of this year.18   

 

25 Turning to the first criterion, the essential facts upon which Stericycle bases its 

contention that Waste Management has been unavailable (i.e., unable) to serve are: 

 

 Waste Management sold its nationwide biomedical waste collection business 

assets and customer accounts to Stericycle‟s parent company, Stericycle, Inc., 

in 1996 and entered into a non-compete agreement for five years.  

 

 Waste Management canceled its only biomedical waste tariff following the 

sale of its Washington customer accounts and assets. 

 

 Waste Management remained out of the business for the next 15 years, 

including the so-called test year (i.e., the 12 months preceding the filing of 

Stericycle‟s complaint). 

 

                                                 
17

 Waste Management relates in response to Stericycle‟s motion that: “Stericycle has failed to 

produce any evidence that Waste Management has refused to serve customers.  Tellingly, it has 

produced no affidavits from customers who were turned down by Waste Management.”  Waste 

Management Response to Stericycle‟ Motion for Summary Determination ¶ 23. 

18
 “Waste Management employees have been soliciting customers and negotiating contracts. 

([Norton Decl. ¶ 3])” Waste Management Response to Stericycle Motion for Summary 

Determination ¶ 27.  Stericycle does not dispute this and, indeed, alleges such activities in its 

complaint (see, e.g., ¶ 6).  See also Revised Norton Decl., passim. 
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26 Stericycle argues that these underlying facts, one of which implicates a disputed 

question of law,19 are sufficient to support an ultimate finding of fact that Waste 

Management has not been willing or able to provide biomedical waste collection in its 

service territory under certificate G-237 since 1996.  Stericycle contends that Waste 

Management should be determined on this basis to have abandoned its certificate 

authority to transport biomedical wastes. 

 

27 With respect to its sale of assets in 1996, it is undisputed that Waste Management did 

not seek authority to transfer any of its rights under Certificate G-237 in connection 

with the sale.  The record discloses that Waste Management entered into a five-year 

non-compete agreement with Stericycle with respect to certain Waste Management 

territories.  This implies that neither party regarded the sale as an abandonment of 

certificate authority at the time of the sale.  Such an agreement would have been 

unnecessary if Waste Management abandoned its certificate authority as a result of 

the sale of its assets.  Thus, there is nothing inherent in the asset sale itself that 

supports a finding of abandonment.   

 

28 Under what appears to be the only precedent directly on point, the fact that Waste 

Management did not physically collect or transport biomedical wastes for the next 15 

years also does not support a claim of abandonment.20  As held in LeMay, evidence 

that a company having a G certificate “did not actually serve residential customers 

                                                 
19

 The disputed point is whether, under RCW 81.77.040, Waste Management operated “for the 

hauling of solid waste for compensation” in Washington during the year prior to Stericycle‟s 

complaint.  The facts underlying our determination of this question are not disputed on the record 

in this docket and lead us to determine as a matter of law that Waste management has conducted 

such operations during the relevant period.  This mixed finding and conclusion, which we discuss 

below (¶¶ 31 32), is not essential to our determination of the motions for summary determination.  

Hence, we do not consider it to be a material fact in dispute precluding summary determination.   

20
 See LeMay, 67 Wn. App. at 883.  We note Stericycle‟s arguments based on contrary precedent 

in common carrier cases other than solid waste.  These cases, however, were decided under a 

different statutory scheme and implicate fundamentally different policies than those extant here. 

In re Ryder Distrib. Res., Inc. Order M.V.G. No. 1596 (Wash. Utils. & Transp. Comm‟n, Jan. 25, 

1996) (“Not only do the [motor carrier and solid waste] laws or regulations differ, but the 

underlying purposes for the laws and regulations differ.”)  These common carrier cases largely, if 

not exclusively, involve proposed sales and transfers of certificate authority by certificate holders 

who have not conducted the authorized transportation for significant periods of time.  Allowing 

such transfers to new entrants would effectively undermine the Commission‟s authority to grant 

or deny such authority in the first instance. 
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and did not hold itself out as providing that service” is insufficient to show 

abandonment of the right to serve those customers.21   

 

29 Stericycle‟s facially stronger argument is that Waste Management‟s voluntary 

cancellation of its tariff providing rates, terms and conditions for medical waste 

collection and transportation anywhere in its service territory was an objective 

manifestation of the company‟s intent in 1996 to abandon biomedical waste service.  

As Stericycle argues, after cancelling its tariff, Waste Management could not 

thereafter legally collect and transport such wastes.22  According to Stericycle, Waste 

Management thus made itself unavailable to provide such services anywhere in 

Washington, regardless of what certificate authority it formally retained.       

 

30 The Commission, however, has long recognized that the holders of G certificates have 

the necessary authority to conduct the full range of solid waste collection services, 

including biomedical waste collection and transportation, whether or not they actually 

have a tariff and provide such service.23  Thus, it does not appear that Waste 

Management‟s lack of a tariff to provide biomedical waste services can be considered 

dispositive of the scope of its authority under certificate G-237. 

 

31 The agreement by Waste Management not to compete for a period of time following 

the transfer of equipment was simply that – it was not, by its terms, a sale of a portion 

of Waste Management‟s certificate.  What Waste Management retained was the 

general authority under its G certificate, which, as discussed above, included the 

authority to transport medical waste.  In other words, after the termination of the five 

year non-compete period Waste Management was in the same position as any other 

holder of a G certificate.  To accept Stericycle‟s argument that Waste Management 

abandoned that authority would necessarily mean that any G certificate holder not 

                                                 
21

 Id. 

22
 Stericycle Motion for Summary Determination ¶ 55. 

23
 In re Am. Envtl. Mgmt. Corp., Order M. V. G. No. 1452 at 7 (Wash. Utils. & Transp. Comm‟n, 

Nov. 30, 1990); see In re Sureway Med. Servs., Order M. V. G. No. 1663 at 5 (Wash. Utils. & 

Transp. Comm‟n, Nov. 19, 1993) (“G-12 is a general solid waste permit, and therefore includes 

authority to collect and transport biomedical and biohazardous waste”). See also WAC 

480-70-041, which says: “Unless the company‟s certificate is restricted against doing so, a 

traditional solid waste collection company may also perform specialized solid waste collection 

service.”   
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currently transporting medical waste could not commence such service by filing a 

tariff, but rather would have to seek new authority.  We decline to so administratively 

erode the general solid waste authority conferred by such a certificate. 

 

32 We determine on the basis of the discussion above that Waste Management has not 

abandoned any part of its general authority under certificate G-237 to operate for the 

hauling of solid waste, including biomedical waste, for compensation in Washington.   

 

33 Our conclusion is supported by 2010 amendments to the solid waste laws.  RCW 

81.77.040 provides (emphasis added): 

A solid waste collection company shall not operate for the hauling of 

solid waste for compensation without first having obtained from the 

commission a certificate declaring that public convenience and 

necessity require such operation.  Operating for the hauling of solid 

waste for compensation includes advertising, soliciting, offering, or 

entering into an agreement to provide that service. 

 

As Waste Management argued, the company actively solicited and 

began negotiating contracts with potential customers for biomedical 

waste collection services, beginning in January 2011.24  Waste 

Management argues that such activities, without more, satisfy the 

current statutory definition of “operating for the hauling of solid 

waste.”   

 

Well-established and familiar principles of statutory interpretation provide that the 

plain language of a statute controls its interpretation.25  It follows on the basis of the 

undisputed facts in the record of this proceeding that Waste Management was 

                                                 
24

 See  ¶¶ 9, 23.  

25
 Bowie v. Washington Dept. of Revenue, 171 Wash.2d 1, 248 P.3d 504(2011), citing State v. 

Thornton, 119 Wn.2d 578, 580, 835 P.2d 216 (1992) (“If the plain language is subject to only one 

interpretation, our inquiry ends because plain language does not require construction.”). 
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available to, and did during 2011, “operate for the hauling of solid waste for 

compensation” even without a tariff.26 

 

34 Finally, we consider Stericycle‟s complaint in light of the understanding that the 

Commission‟s ultimate exercise of authority in ordering an amendment to, or 

alteration of, a certificate is an act of discretion under RCW 81.77.030.  That is, even 

if the Commission found facts that would support a determination of abandonment, 

which we emphasize is not the case, there is nothing in the law that compels such a 

determination or requires us to amend Waste Management‟s certificate.  Further, it 

would be inappropriate to do so given that there are policy reasons militating against 

such a result.   

 

35 The parties identify two important policy considerations:  competition and public 

health and safety.  Stericycle argues the second is paramount and trumps the first.  

Waste Management and Staff argue the opposite.   

 

36 Waste Management and Staff cite to various authorities that show the Commission 

recognizes a need for competitive opportunities in this segment of the industry, which 

is considered a specialized service, in significant part because of its public health and 

safety implications.  That is, the Commission has historically found that promoting 

competition in this segment of the industry is in the public interest because, among 

                                                 
26

 When Stericycle filed its first complaint earlier this year, in Docket TG-110287, objecting to 

Waste Management‟s plans to initiate biomedical waste services, the Commission called for 

comments.  Stericycle argued that “[b]y soliciting customers for its proposed biomedical waste 

collection and transportation service, Waste Management has engaged in biomedical waste 

collection and transportation services subject to the Commission‟s jurisdiction.”  Stericycle 

Comments ¶ 3.  A Commission ALJ issued a Decision Not to Initiate Adjudicative Proceeding in 

Docket TG-110287 on March 10, 2011.   The ALJ determined that Waste Management‟s 

marketing of biomedical collection services and registration of a new trade name did not “rise to 

the level” of operating as a solid waste collection company in the context of determining whether 

an actual case or controversy was present.  While this became a subject for discussion in the 

current docket (see, e.g., Stericycle Motion for Summary Determination ¶¶ 8, 17 (footnote 5), 57; 

Waste Management Response to Stericycle Motion for Summary Determination ¶ 26), we note 

that the ALJ‟s statement was made in a different docket, for a different reason and on a less 

developed record than that before us here.  In any event, initial orders are not in any sense 

precedential and, even when they become final by operation of law, the Commission‟s standard 

Notice of Finality states that the “Commission does not endorse the order‟s reasoning and 

conclusions.”  
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other things, it promotes higher quality of service in terms of protecting the public 

health and safety.   

 

37 The Commission ruled as early as 1990 that “the permanent authority of existing G-

certificate holders includes the authority to collect infectious waste,” even though 

some certificate holders had never provided this service.27  The Commission also 

recognized that its regulation of this specialized service is underpinned by different 

policies than the ones applicable to traditional solid waste collection: 

  

[T]he Commission believes that in the context of neighborhood solid 

waste collection, the statute contemplates an exclusive grant of 

authority as the best and most efficient way of serving all customers in 

a given territory.  In this general context, it is assumed that all or most 

people and businesses in a given territory are also customers needing 

garbage service.  Under these circumstances, an exclusive grant of 

authority in a given territory promotes service, efficiency, consistency 

and is generally in the public interest.  The collection of medical waste 

is quite a different situation.  Customers are only a small percentage of 

the total business in any given territory.  The applicants for medical 

waste authority wish to serve the entire state or large portions of the 

state.  The entire operation more closely resembles that of a motor 

freight common carrier with statewide authority than that of a typical 

garbage company.  The Commission is at this point unconvinced that 

any single carrier presently authorized to serve in the state of 

Washington could provide a level of service, on its own, which would 

satisfy the Commission and meet the needs of the waste generators.28 

 

More recently, the Commission has observed again that while the solid waste industry 

in general is characterized by monopoly service providers in given territories, the 

                                                 
27

 In re Am. Envtl. Mgmt. Corp., Order M. V. G. No. 1452 at 7 (Wash. Utils. & Transp. Comm‟n, 

Nov. 30, 1990); see In re Sureway Med. Servs., Order M. V. G. No. 1663 at 5 (Wash. Utils. & 

Transp. Comm‟n, Nov. 19, 1993) (“G-12 is a general solid waste permit, and therefore includes 

authority to collect and transport biomedical and biohazardous waste”). 

28
 Order M. V. G. No. 1451, In re Sure-Way Incineration, Inc., Hearing No. GA-868 (Nov. 1990) 

at 16-17; see also Order M. V. G. No. 1452, In re Am. Envtl. Mgmt. Corp., Hearing No. GA-874 

(Nov. 1990).  

ORDERS CITED IN STAFF'S INITIAL BRIEF - 212



DOCKET TG-110553   PAGE 16 

ORDER 02 

 

Commission has granted overlapping authority for the provision of biomedical waste 

services, including at one time statewide authority to two companies.29  Thus, 

Commission policy has historically encouraged competition in the provision of 

biomedical waste services.30   

 

38 The Commission adopted WAC 480-70-041 in 2001, which says in part that: 

“[u]nless the company‟s certificate is restricted against doing so, a traditional solid 

waste collection company may also perform specialized solid waste collection 

service.”  This rule, established in the context of circumstances including Stericycle 

having statewide authority for such services, reaffirms the Commission‟s 

determination that opportunities for traditional solid waste collection companies to 

enter the field of biomedical waste collection and transportation should be readily 

available.  Thus, while Stericycle argues at length concerning the health and safety 

implications of biomedical waste services, it fails to recognize that this simply 

underscores the importance of competition in this line of business, as consistently 

recognized by the Commission since the inception of such specialized services more 

than two decades ago.    

 

39 Stericycle‟s policy arguments are misplaced in that it is the specialized nature and risk 

inherent in biomedical waste disposal services that underlies the Commission‟s 

recognition that this is “a highly competitive industry.”31  Imposing on Waste 

Management, or any other holder of an unrestricted G certificate, the sorts of 

requirements Stericycle advocates here would raise significant barriers to entry to this 

particular part of the industry.  Stericycle‟s dominance in providing this specialized 

service statewide adds to the inappropriateness of its position.32   

                                                 
29

 See In re Biomedical Waste Carriers, Docket TG-970532, Declaratory Order at 10 (Wash. 

Utils. & Transp. Comm‟n, Aug. 14, 1998).  It appears that Stericycle is, today, the only company 

with such authority.  Complaint ¶ 7.   

30
  See Id. at 10 – 11. 

31
 Id. (“The specialized service of collection and transportation of biomedical waste has come into 

being within this decade.  [I]t has evolved into a highly competitive industry as a result of the 

Commission interpreting RCW 81.77.040 consistently with the unique requirements and 

attributes of the service.”)  

32
 Motion to Dismiss ¶ 5 (“Stericycle applied for and was granted state-wide authority to perform 

biomedical waste collection in 1995 following four years of administrative litigation to obtain 

that certificate right Since then, Stericycle has acquired control of all other certificates 
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40 Finally, the Commission has ample authority to regulate by means other than review 

under the public convenience and necessity standards the conduct of existing G 

certificate holders who file a tariff and enter into biomedical waste collection and 

transportation services on a prospective basis.  The Commission has the power to 

regulate rates, terms and conditions of service, to prevent discrimination, and 

otherwise to regulate in the public interest the provision of such services in 

Washington.33 

                                                                                                                                                 
specifically authorizing specialized biomedical waste collection”), citing Order M.V.G. No. 1761, 

In re Ryder Distrib. Res., Inc., App. No. GA-75154; In re Stericycle of Wash., Inc., App. No. GA-

77539 (consolidated) (Aug. 1995));)citing  Id. at 20 

33
 RCW 81.77.030 provides: 

The commission shall supervise and regulate every solid waste collection 

company in this state, 

     (1) By fixing and altering its rates, charges, classifications, rules and 

regulations; 

     (2) By regulating the accounts, service, and safety of operations; 

     (3) By requiring the filing of annual and other reports and data; 

     (4) By supervising and regulating such persons or companies in all other 

matters affecting the relationship between them and the public which they serve; 

     (5) By requiring compliance with local solid waste management plans and 

related implementation ordinances; 

     (6) By requiring certificate holders under chapter 81.77 RCW to use rate 

structures and billing systems consistent with the solid waste management 

priorities set forth under RCW 70.95.010 and the minimum levels of solid waste 

collection and recycling services pursuant to local comprehensive solid waste 

management plans. The commission may order consolidated billing and provide 

for reasonable and necessary expenses to be paid to the administering company if 

more than one certificate is granted in an area. 

 

The commission, on complaint made on its own motion or by an aggrieved party, 

at any time, after providing the holder of any certificate with notice and an 

opportunity for a hearing at which it shall be proven that the holder has willfully 

violated or refused to observe any of the commission's orders, rules, or 

regulations, or has failed to operate as a solid waste collection company for a 

period of at least one year preceding the filing of the complaint, may suspend, 

revoke, alter, or amend any certificate issued under the provisions of this chapter. 
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FINDINGS OF FACT 

 

41 Having discussed above all matters material to this decision, and having stated 

detailed findings, conclusions, and the reasons therefore, the Commission now makes 

the following summary findings of fact, incorporating by reference pertinent portions 

of the preceding detailed findings: 

 

42 (1)  The Washington Utilities and Transportation Commission is an agency of the 

State of Washington, vested by statute with authority to regulate rates, rules, 

regulations, practices, and accounts of public service companies, including 

solid waste collection companies. 

 

43 (2) Waste Management has not refused to provide biomedical waste service to any 

customer requesting such service and has actively solicited customers during 

the 12 month period preceding the filing of Stericycle‟s complaint. 

 

44 (3) Waste Management was available to provide biomedical waste service under 

its certificate G-237 on one-day notice if requested by a customer, or on seven-

day notice if initiating new biomedical waste service on its own initiative at 

any time during the 12 month period preceding the filing of Stericycle‟s 

complaint. 

 

45 (4) Waste Management has not abandoned any part of its authority to conduct the 

full range of solid waste collection services allowed for under its certificate, 

including biomedical waste collection and transportation. 

 

CONCLUSIONS OF LAW 

 

46 Having discussed above all matters material to this decision, and having stated 

detailed findings, conclusions, and the reasons therefore, the Commission now makes 

the following summary conclusions of law, incorporating by reference pertinent 

portions of the preceding detailed conclusions: 
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47 (1) The Washington Utilities and Transportation Commission has jurisdiction over 

the subject matter of, and parties to, these proceedings. 

 

48 (2) Stericycle states in its complaint a claim as to which the Commission has 

authority to grant relief upon a showing that during the 12 months preceding 

its filing, Waste Management has been unavailable to serve biomedical waste 

customers or has refused to serve potential customers and hence may be 

deemed, in the Commission‟s discretion, to have abandoned its authority to 

provide such services.  The Commission accordingly should deny Waste 

Management‟s Motion to Dismiss Stericycle‟s Complaint and Petition. 

 

49 (3) There being no material facts in dispute and the facts failing to establish that 

Waste Management has been unavailable to serve biomedical waste customers 

or has refused to serve potential customers during the 12 month period 

preceding the filing of Stericycle‟s complaint, Stericycle‟s Motion for 

Summary Determination should be denied, Waste Management‟s cross-motion 

for summary determination should be granted.  Stericycle‟s Complaint and 

Petition accordingly should be dismissed. 

 

ORDER 

 

THE COMMISSION ORDERS THAT: 

 

50 (1) Waste Management‟s Motion to Dismiss Stericycle‟s Complaint and Petition 

is denied. 

 

51 (2) Stericycle‟s Motion for Summary Determination is denied. 

 

52 (3) Waste Management‟s cross-motion for summary determination is granted. 
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53 (4) Stericycle‟s Complaint and Petition is dismissed. 

 

Dated at Olympia, Washington, and effective July 13, 2011. 

 

WASHINGTON STATE UTILITIES AND TRANSPORTATION COMMISSION 

 

 

      

     JEFFREY D. GOLTZ, Chairman 

 

 

 

     PATRICK J. OSHIE, Commissioner 

 

 

 

     PHILIP B. JONES, Commissioner 

 

 

 

NOTICE TO PARTIES:  This is a Commission Final Order.  In addition to 

judicial review, administrative relief may be available through a petition for 

reconsideration, filed within 10 days of the service of this order pursuant to 

RCW 34.05.470 and WAC 480-07-850, or a petition for rehearing pursuant to 

RCW 80.04.200 and WAC 480-07-870. 
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