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Recommendation: 

Direct the Staff to prepare an order for Commission review and signature adopting the proposed rule with the revisions proposed  by Staff.

Rulemaking Process:

On May 18, 1999, the Commission filed a Preproposal Statement of Inquiry (CR-101) with the Code Reviser to review whether rules were needed relating to the collocation of competitive local exchange carrier (CLEC) facilities in the central offices of incumbent local exchange carriers (ILECs).  Collocation refers to the availability of space within ILEC premises for CLECs to locate their equipment for the purpose of interconnecting with the facilities of the ILEC and other CLECs.  Section 251(c)(6) of the Telecommunications Act of 1996 obligates ILECs to provide collocation.

Currently there is no established Commission rule on collocation.  However, Commission orders in Docket No. UT-960323, et al,. established guidelines for when central office space is not available.  The purpose of the rulemaking is to define the minimum acceptable intervals for ILECs to make collocation space available to CLECs and to establish procedures governing instances where collocation space is unavailable due to either space limitations or technical constraints.

The rulemaking process consisted of soliciting written comments from all interested persons and holding workshops.  Written comments were received on June 11,1999.  The first stakeholder workshop was held on July 15, 1999.  At the workshop, participants discussed whether the Commission should promulgate rules on collocation.  The Commission also sought further information from participants on the subject matter and the scope of possible rules.  On September 10, 1999, the Commission received supplemental comments from interested persons.  On March 23, 2000, The Commission held a second workshop.  The Commission  subsequently requested additional round of comments which were filed on May 5, 2000.

On August 9, 2000, the Commission directed the Secretary to file a Notice of Proposed Rulemaking (CR-102) with the Code Reviser.  On August 18, 2000, the Commission mailed to interested persons a Notice of Opportunity to Submit Written Comments and a copy of the rule as filed with the Code reviser.  The Commission received comments from Ascent, Qwest Communications, Teligent and Winstar Wireless, Sprint, WITA and Verizon Northwest.  

Discussion:

On August 10, 2000, after the CR-102 Open Meeting, the FCC issued its Order on Reconsideration and Second Further Notice of Proposed Rulemaking in CC Docket No. 98-147 and Fifth Further Notice of Proposed Rulemaking in CC Docket No. 96-98 (FCC Collocation Order).  The FCC Collocation Order establishes a rule governing collocation and allows states to adopt rules that differ from the federal rule.  Commission Staff recommends that the Commission adopt a rule that is different from the FCC rule in order to govern the provisioning of collocation space by ILECs in a more timely manner, and to govern ILEC denials of CLEC requests for collocation space.

Standard Provisioning Interval

Qwest, and Verizon proposed that the Commission rule adopt a standard 90-day interval for collocation beginning when the CLEC accepts the price quote and deposits one-half of the non recurring collocation charge.  Qwest stated that it had previously offered a 45-day interval to Rhythms Links, Inc. (Rhythms), but noted that it Rhythms was also required to file a forecast.  Qwest argued that it would only accept Staff’s proposed 45-day interval if CLECs were required to provide forecasts.  Sprint recommended adoption of the FCC’s 90-day interval for caged collocation, and a shorter 60-day interval for cageless and virtual collocation.

The FCC Collocation Order recommends a 90-day interval; however the FCC’s interval begins on the day a CLEC places the order and does not require CLEC’s to prepare forecasts. The FCC Collocation Order also requires that a CLEC must respond to a quote for collocation within seven days after receipt.

In paragraph (3)(b) of the proposed rule, staff recommends a standard 45-day interval, provided that the CLEC has submitted a periodic forecast to the ILEC at least three months in advance of the order.  In absence of a forecast, the FCC rule would govern.  The shorter interval provides an alternative to the FCC’s rule and gives CLECs the incentive to provide accurate forecasts to ILECs which will help the ILECs to plan collocation space in their offices.  To be consistent with the FCC’s rule, Staff is also proposing that CLECs be required to respond to the ILEC’s quote in seven days.  The proposed rule also requires a deposit of one-half of the non recurring charges for collocation.  Under Staff’s proposed rule, the interval would be 70 -77 days, depending on whether the CLEC takes the full seven days to respond to the ILEC’s quote (see Attachment 2).

Extraordinary Circumstances

Verizon proposed that a 180-day interval be allowed for extraordinary circumstances, and proposed a definition.  Qwest also proposed a longer interval to account for extraordinary circumstances.  Staff originally proposed a 90-day interval for extraordinary circumstances in paragraph (3)(c), beginning with the acceptance of the quote.  Ascent commented that Staff’s proposed 90-day interval was too open ended.

Staff recommends that the longer interval – up to 122 days – for completing collocation orders under “extraordinary circumstances” be deleted from the rule.  The FCC rule requiring a 90-day interval does not provide an exception for “extraordinary circumstances.”  Eliminating this provision would allow the FCC standard to apply in all circumstances except where a forecast was provided.

Credits

Paragraph (3)(e) requires credits be given to the CLEC for an ILEC’s failure to provision collocation space within the specified interval.  Qwest and Verizon commented that the credits amount to penalties, are not legally binding, and that they therefore should not be part of this rule.

Staff believes that the rule is addressing “credits,” not “penalties” and should be part of the rule.  There are other instances where both Qwest and Verizon are subject to credits when service is not provided to customers on time.  The  credit merely provides an incentive for the ILECs to provision collocation in a timely manner, and to compensate the CLECs for any undue delays. 

Availability

Qwest, Verizon, Sprint and WITA provided written comments on section 4 regarding the unavailability of space.  Qwest and WITA recommended that the petition to the Commission should be filed by the CLEC rather than the ILEC.  Verizon proposed a list of intervals to use for different equipment types for reserving space for itself.. Sprint proposed a shorter response interval.

In section 4, the ILEC must notify the CLEC whether space is available in the central office.  Based on the FCC’s Order, Staff is recommending this notification on space availability be ten days rather than fourteen (as originally proposed).  If space is not available, Staff does not believe the CLEC should be the party petitioning the Commission.  Staff specifically recommended that the ILEC petition the Commission so that the burden of proof will be with the ILEC.  Staff notes that the ILEC need not petition the Commission unless the CLECs specifically challenges an ILEC on space availability. In order to make the allocation of reclaimed space more timely, staff is also recommending that the period for CLECs to notify the ILEC that they are still interested in the space be changed from thirty calendar days to fifteen calendar days in section (4)(f).

Small Business Economic Impact Statement.

Section 251(f)(1) of the Telecommunications Act of 1996 continues to exempt rural telephone companies from the requirements of Section 251(c), including the collocation provision contained in Section 251(c)(6), until certain prerequisites are met.  Given this exemption, and after considering all factors and written comments, Staff concludes that the incremental costs of complying with the proposed rule, if any, are minor.

Summary

Following a review of industry’s comments and the FCC Reconsideration Order, Commission Staff is recommending some changes to the rule.  Staff’s revised rule language is attached  (see Attachment 1).  Commission Staff proposes the following rule modification:

· 1) Definitions of terms. 

· (1)(b). Change definition of collocation to include microwave equipment, and eliminate the word nearby.

· 2)  Procedures required to process an order for collocation.

· Staff recommends changing interval to ten calendar days, consistent with the FCC Order, and delete reference to extraordinary circumstances in subsection (3)(c).
· 3)  Procedures and provisioning timelines when space is available
· (3)(a) Require a CLEC to respond to the ILEC’s quote in 7 days per FCC Order and pay one-half of the nonrecurring charges.

· (3)(b) Change standard interval of 45 days to include a requirement that periodic forecasts be provided to the ILEC at least three months prior to the order request for collocation.

· (3)(c) Eliminate the provision for a longer interval where  extraordinary circumstances exist and adopt the FCC national standards for instances where no timely forecast is provided by the CLEC.

· (3)(f) Revise notices to be periodic vs. when collocation space is 50% complete.

· 4)  Requirements when collocation space is not available.
· (4)(b) Require the CLEC’s request for a tour to be written.

· (4)(f) Change time allowed to renew its original collocation order from 30 calendar days to 15 calendar days.

Staff believes these proposed revisions do not require a supplemental CR-102 because the changes are not substantial.

Conclusion
Staff recommends the Commission adopt the revised Proposed Rulemaking language in Attachment 1 in WAC 480-120-560 governing Telecommunications – Physical Collocation for Central Office Telecommunication Facilities. 

Enclosures:

Attachment 1:
Commission Staff’s Proposed Revised Collocation Rule for Adoption 

Attachment 2:
Collocation Timeline 

