Point Recycling and Refuse

P.M.B. 1542, 145 Tyee Drive, Point Roberts, WA 98281

Business Phone (360) 945-1516

September 15, 2009

Dave Danner, Director

Washington Utilities and Transportation Commission

PO Box 47250

Olympia, WA 98504-7250

RE:  Request for clarification of rules under WAC 480-70-031

Dear Commission, 
I request clarification of commission rules in regards to the Freedom 2000 application TG-081576 and the Point Roberts community.
	WAC 480-70-031

	
	Resolving disputes about the meaning of these rules.



	
	


  If the interpretation of any rule in this chapter is questioned by a company, a customer, or an applicant, a request for clarification may be filed with the commission.
First Clarification – 
Does the Commission have the authority to process and issue a G-certificate for Point Roberts? Is the Commission required to ensure that Whatcom County’s Solid Waste Management Plan complies with State RCW ‘s and WAC’s prior to issuance of a Certificate?  Can the Commission issue a Certificate without conducting a Cost Impact Assessment not only on the County’s Plan but on the County’s policy on Universal Service, curbside recycling and enforcement?


The Washington State Department of Ecology has commented to the Commission and to Whatcom County that Whatcom County’s Solid Waste Management Plan has not complied with the State Requirements and Guidelines.  Specifically RCW 70.95.090.7(b)(i) and RCW 70.95.090.8 and RCW 70.95.010.6 (b) and RCW 70.95.010.6 (d).

Furthermore, Ecology has commented on the need to determine the cause of the Point Roberts system collapse prior to implementing new programs.

In addition, the Commission has failed to conduct the required Cost Impact Assessment under RCW 70.95.096 or fulfilled responsibilities towards Whatcom County outlined in RCW 70.95.010.6 (b) and RCW 70.95.010.6 (d).

	RCW 70.95.090

County and city comprehensive solid waste management plans — Contents.
	


Each county and city comprehensive solid waste management plan shall include the following:
     (6) A comprehensive waste reduction and recycling element that, in accordance with the priorities established in RCW 70.95.010, provides programs that (a) reduce the amount of waste generated, (b) provide incentives and mechanisms for source separation, and (c) establish recycling opportunities for the source separated waste.
     (7) The waste reduction and recycling element shall include the following:
     (a) Waste reduction strategies;
     (b) Source separation strategies, including:

     (i) Programs for the collection of source separated materials from residences in urban and rural areas. In urban areas, these programs shall include collection of source separated recyclable materials from single and multiple family residences, unless the department approves an alternative program, according to the criteria in the planning guidelines. Such criteria shall include: Anticipated recovery rates and levels of public participation, availability of environmentally sound disposal capacity, access to markets for recyclable materials, unreasonable cost impacts on the ratepayer over the six-year planning period, utilization of environmentally sound waste reduction and recycling technologies, and other factors as appropriate. In rural areas, these programs shall include but not be limited to drop-off boxes, buy-back centers, or a combination of both, at each solid waste transfer, processing, or disposal site, or at locations convenient to the residents of the county. The drop-off boxes and buy-back centers may be owned or operated by public, nonprofit, or private persons;
     (8) An assessment of the plan's impact on the costs of solid waste collection. The assessment shall be prepared in conformance with guidelines established by the utilities and transportation commission. The commission shall cooperate with the Washington state association of counties and the association of Washington cities in establishing such guidelines.

	RCW 70.95.010

Legislative finding — Priorities — Goals.
	


The legislature finds:
     (6)(a) It should be the goal of every person and business to minimize their production of wastes and to separate recyclable or hazardous materials from mixed waste.
     (b) It is the responsibility of state, county, and city governments to provide for a waste management infrastructure to fully implement waste reduction and source separation strategies and to process and dispose of remaining wastes in a manner that is environmentally safe and economically sound. It is further the responsibility of state, county, and city governments to monitor the cost-effectiveness and environmental safety of combusting separated waste, processing mixed municipal solid waste, and recycling programs.
     (c) It is the responsibility of county and city governments to assume primary responsibility for solid waste management and to develop and implement aggressive and effective waste reduction and source separation strategies.
     (d) It is the responsibility of state government to ensure that local governments are providing adequate source reduction and separation opportunities and incentives to all, including persons in both rural and urban areas, and nonresidential waste generators such as commercial, industrial, and institutional entities, recognizing the need to provide flexibility to accommodate differing population densities, distances to and availability of recycling markets, and collection and disposal costs in each community; and to provide county and city governments with adequate technical resources to accomplish this responsibility.
     (7) Environmental and economic considerations in solving the state's solid waste management problems requires strong consideration by local governments of regional solutions and intergovernmental cooperation.
     (11) Steps should be taken to make recycling at least as affordable and convenient to the ratepayer as mixed waste disposal.

	RCW 70.95.096

Utilities and transportation commission to review local plan's assessment of cost impacts on rates.
	


Upon receipt, the department shall immediately provide the utilities and transportation commission with a copy of each preliminary draft local comprehensive solid waste management plan. Within forty-five days after receiving a plan, the commission shall have reviewed the plan's assessment of solid waste collection cost impacts on rates charged by solid waste collection companies regulated under chapter 81.77 RCW and shall advise the county or city submitting the plan and the department of the probable effect of the plan's recommendations on those rates.

Second Clarification – 

The applicants in Freedom 2000 TG-081576 have historically owned or operated companies (Light Weight Recycling and R&D Tidy Bins) engaged in the hauling of solid waste from Point Roberts to Urban Wood Waste Recovery (UWWR) for processing as Alternative Daily Landfill Cover (ADLC).  Whatcom County, Washington State Department of Revenue and Washington State Department of Ecology have determined ADLC to be solid waste disposal thereby designating UWWR as a solid waste disposal site.  Freedom 2000 will continue this practice.  Under WAC 480-70-016 will the Commission determine this use of ADLC by Freedom 2000 to be unregulated recycling or regulated solid waste activities?  How will this material be determined in the Applicants Tariff?  Is UWWR required to be listed as a designated disposal site in the Tariff?  From a regulated accounting standpoint, how will the Commission deal with a material that the Commission defines as recycling in conflict to the Whatcom County Solid Waste Plan and Ecology and Revenue?
	WAC 480-70-016

	Agency filings affecting this section

	Determination of authority required to transport specific commodities or provide specific services.



	
	


  (1) Chapter 81.77 RCW is intended to cover operations of carriers whose primary business is transporting solid waste for collection and/or disposal. Persons holding permits issued by the commission under the provisions of chapter 81.80 RCW, whose primary business is not the collection of solid waste, normally will also need to obtain a certificate of public convenience and necessity if they transport solid waste to a disposal site on more than an occasional basis, or if they hold themselves out to the public as providing solid waste collection service. 

     (2) In some instances carriers may be engaged extensively in both motor freight and solid waste collection operations. In cases where such operations are separable, carriers may be required to hold both a solid waste certificate under the provisions of chapter 81.77 RCW and a motor carrier permit under the provisions of chapter 81.80 RCW in order to provide both services. In each case it is within the discretion of the commission to determine whether a carrier is required to hold both a motor carrier permit and a solid waste certificate. 

     (3) In some instances, transportation of a specific commodity may be subject to commission regulation under the provisions of chapter 81.80 RCW, or as solid waste under the provisions of chapter 81.77 RCW, depending on the circumstances involved in the transportation of that commodity. For example, if soil is transported to a landfill to become part of the cover of the landfill, the transportation is subject to regulation as a motor carrier under the provisions of chapter 81.80 RCW. However, if the soil is being transported to a landfill merely for disposal, the transporter is subject to regulation as a solid waste collection company under the provisions of chapter 81.77 RCW.

     (4) In determining whether operations require a solid waste certificate or a motor carrier permit, the commission will consider factors including, but not limited to:
     (a) The intent of the shipper;
     (b) The intended destination of the shipment;
     (c) The actual destination of the shipment;
     (d) Special handling or conditions placed on the shipment by the shipper and/or receiver;
     (e) The value of the commodity being transported;
     (f) Whether the carrier is primarily engaged in the business of providing solid waste collection or is primarily engaged in the business of providing a service other than the collection of solid waste; and
     (g) Whether the carrier holds itself out to the public as a transporter of solid waste.

Third Clarification – 

The Applicants in Freedom 2000 TG-081576 has declared ownership of certain roll-off equipment which they have been operating in Point Roberts for several years.  Has the Applicant violated WAC 480-70-101 and RCW 81.77.020 by engaging in the hauling of material defined by Whatcom County, Ecology and Revenue as solid waste?
	WAC 480-70-101

	No agency filings affecting this section since 2003


	Certificates, initiating service.



	
	


  Filing an application for certificated authority does not authorize the applicant to start solid waste collection operations in the territory, or of the commodity, described in the application. The commission must grant authority and issue a certificate before a company may begin service in that territory.

	RCW 81.77.020

Compliance with chapter required — Exemption for cities.
	


No person, his lessees, receivers, or trustees, shall engage in the business of operating as a solid waste collection company in this state, except in accordance with the provisions of this chapter: PROVIDED, That the provisions of this chapter shall not apply to the operations of any solid waste collection company under a contract of solid waste disposal with any city or town, nor to any city or town which itself undertakes the disposal of solid waste.

Thank you for your assistance in this matter.

Sincerely 

Arthur Wilkowski

Point Recycling and Refuse
