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WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

TERMINATE PROCEEDING
VERIZON NORTHWEST, INC.

In the Matter of the Review of the )
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Terms and Conditions for )
| nterconnection and Network ) JOINT CLEC RESPONSE TO
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)

)

)

Integra Telecom of Washington, Inc., Time Warner Telecom of Washington, LLC, and XO
Washington, Inc. (“Joint CLECS’) provide the following response to the Maotion of Verizon Northwest
Inc. (“Verizon”) to Terminate Proceeding (“Verizon Mation™). The Verizon Motion does nothing
more than rehash the arguments that V erizon previoudy made in oppostion to the Commission's
establishment of the scope of this docket and which the Commission previoudy rgected. The
Commission should deny the Verizon Mation.

Introduction

1 Verizon has congstently and continuoudy opposed the Commission’s decison to
establish standard terms and conditions for access to, and interconnection with, Verizon's network in
Washington. Verizon gpparently cannot take “no” for an answer and once again asks the Commission
to dispense with this proceeding. Not surprisngly and in sharp contrast to Verizon' s representations,
such aresult would benefit only Verizon, would require wasteful expenditure of Commission and
competitive local exchange company (“CLEC”) resources, and would serve only to diminish the
dready minimd levd of competition in Verizon' s locd sarvice territory in Washington.

2. Verizon fasdy clamsthat “as apractica matter, this proceeding has been
unproductive and unnecessary since CLECs have ample options for interconnection, whether they

dedre to negotiate individudly with Verizon or not.” Verizon Motion a 6. The negotiations to date



have been far more “productive’ than multiple individua negotiations would have been. The fact that
the parties have identified “ close to 100 unique issues dill in dispute” in the resale, interconnection, and
generd terms provisons of Verizon's proposed template agreement demonstrates only Verizon's
inflexibility and insistence on its own contract language and legd interpretations. Verizon, for example,
has repeatedly refused to accept CLECS proposals to use language that the Commission previoudy
reviewed and adopted for use in the Statement of Generdly Available Terms (“SGAT”) of Qwest
Corporation (“Qwest”), based soldly on Verizon'sbdlief that the Commisson’s determinations are
ingpplicable to Verizon. The CLECs have made agood faith effort to negotiate with Verizon, but
Verizon smply will not compromise on any substantive issues or on most contract languageissues. To
the extent that the negotiations have been “unproductive,” the fault lies with Verizon, not this
proceeding.

3. Verizon nevertheless contends that its “ one- on-one negotiations with the participating
CLECs have proven much more fruitful than the negotiationsin this proceeding.” Verizon Motion & 5
6. Verizon, of course, does not even attempt to provide factua support or even specific examplesto
prove its contention. Not one of the parties that are actively participating in this proceeding has
executed afully negotiated interconnection agreement with Verizon since the Commission initiated this
proceeding. To the extent that Verizon refersto other carriers, only Verizon could believe that its
ability to useits vadtly superior bargaining power and virtualy unlimited resources to bully smal CLECs
into accepting Verizon's proposed contract language represents “fruitful negotiations.”

4, Verizonincorrectly states that “ CLECs aso have had the option not to negotiate with
Verizon at dl and instead adopt an existing agreement between Verizon and another carrier.” Verizon
Moation a 6. Verizon failsto mention thet every interconnection agreement that is available for
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adoptionis between Verizon and a smal CLEC, primarily if not exclusvely resdlers, with little or no
fadilities and an indgnificant presence in Washington Not surprisingly, those agreements are virtudly
indistinguishable from Verizon' s proposed template agreement that the parties have been negotiating in
this proceeding. Asthe number of disputed issuesto date indicates, adoption of any such agreement is
not even arguably aviable option for the CLECS participating in this docket.

5. Findly, Verizon maintains that Commission gaigtics show “amgority of
interconnection agreements are successfully negotiated, thet relatively few must be arbitrated, and that
virtualy none have required arbitration in recent years.” Verizon Mation at 6, n.15. Any such
gatigicsfail to reflect redlity. All of the interconnection agreements between Verizon and the CLECs
in this docket were executed a year or two after passage of the Telecommunications Act of 1996
(“Act”), and those agreements’ initid terms expired long ago. No arbitrations have been necessary in
recent years because this docket has provided aforum in which the participating CLECs can negotiate
and arbitrate their disputed issues while Verizon continues to honor the exigting agreements. Asa
practical matter, moreover, few agreements are arbitrated because most CLECs do not have the
resources to arbitrate and generdly adopt agreements that have been arbitrated by AT& T, MCI, or
other larger companies. Asthe Commission hasimplicitly recognized, such asysem isinefficient and
ingppropriately requires afew CLECsto shoulder the financia burdens of establishing interconnection
agreementsto be used by al other CLECs.

6. The Qwest SGAT has been amode for afar more efficient and equitable way to
develop interconnection agreements. The Commission and interested parties spent over two yearsto
edtablish the SGAT, which is now used as the template for al interconnection agreements between
Qwest and CLECs. While there have been some arbitrations, the disputed issues have been far fewer
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and more discrete than the mammoth arbitration proceedings filed before the SGAT was available.
Verizon, however, eschews these benefits because Verizon isfar more likely to be able to force
CLECsto accept most or dl of Verizon'sinterconnection contract of adhesion if the CLECs are
forced to negotiate and arbitrate their own individual agreements. Encouraging such a“divide and
conquer” strategy isnot in the public interest and provides no basis on which the Commission should
terminate this proceeding.
Discussion

7. The primary legd badgs for the Motion is Verizon's beief that the Commission lacks
authority to require Verizon to maintain standard interconnection terms and conditions. The
Commission has dready rejected this argument, but Verizon relies on three federd court casesto take
issue with the Commission’s prior determination. Not only are none of those cases binding on the
Commission, none of them preclude the Commisson from conducting this proceeding. To the
contrary, one of those cases expressy endorses such a proceeding.

8. The Act provides that a State commission retains authority to establish and enforce
obligations for access to, and interconnection with, local exchange company networks as long asthose
obligations are congstent with the requirements in Section 251 and do “not substantialy prevent

"1 Verizon

implementation of the requirements of [Section 251] and the purposes of [the Act].
nevertheless contends that federd law preempts Commission action in this proceeding because such
action dlegedly isinconsstent with the Act. The case law that Verizon cites does not support this

contention.

147 U.S.C. § 251(d)(3); accord id. § 261.
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0. Each of the cases on which Verizon reliesinvolved state commission attempts to tariff
rates, terms, and conditions for access to, and interconnection with, the incumbent loca exchange
carier's (“ILEC's’) network and to diminate the need for interconnection agreements. As the Sixth
Circuit stated,

The proper focus for the preemption andyssin thiscaseison
the § 252 process asawhole. The important point is not the narrow
issue of negatiation/arbitration as the means for molding the business
relaionship between the incumbent and its competitors, but rather that
the MPSC order provides an aternative route around the entire
interconnection process (with its attendant negotiation/arbitration, sate

commission gpprova, FCC oversight, and federal court review
procedures).”

10.  The Commission in this proceeding, however, has never expressed an intention to
“provide]] an dternative route around the entire interconnection process.” To the contrary, the
Commission obvioudy contemplates that the document that results from this proceeding, like Qwest’'s
SGAT, will form the basis for interconnection agreements between Verizon and CLECs. Such a
processis fully consstent with the Section 252 process. Carriers dill will be required to execute an
interconnection agreement with Verizon, which will be subject to Commission gpprova and judicia
review. Even to the extent that a carrier requests the Commissionapproved template as its
interconnection agreement, such an dection isvirtudly indistinguishable from a carrier’ s ability to adopt
al or some of the provisons of interconnection agreements between Verizon and another carrier under
Section 252(i).

11. Indeed, the Oregon Didtrict Court decision on which Verizon relies actudly supports

% Veerizon North, Inc. v. Srand, 309 F.3d 935, 943 (6th Cir. 2002); see Wisconsin Bell v. Bie, 340
F.3d 441, 442 (7th Cir. 2003) (“ The question presented by this apped is whether a state may create
an dternative method by which a competitor can obtain interconnection rights.”).
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the Commisson’s actionsin this docket. Asthat Court explained,

However, not al CLECs need a custom interconnection
agreement. Some CLECs merely want to purchase servicesfor resde,
and do not plan to physicaly interconnect with GTE' s network. The
PUC isnot precluded from adopting a universal “short-form”
interconnection agreement for usein this circumstance. Upon
sgning the agreement, a CLEC could purchase services “off the rack”
at the established prices.

A universd short-form agreement might also be appropriate for
some CLECs purchasing unbundled dements, so long asthereis
aufficient opportunity for the parties to address any technica issues
regarding that interconnection, and the PUC ensuresthat GTE is
compensated (to the extent required by the Act) for any specia costs
associated with a particular interconnection agreement that are not
dready included within the unbundled dement prices. Of course, a
CLEC could 4till negotiate a custom agreement, if it chose.

Admittedly, the Act does not pecificaly provide for this short-
form procedure, but the Act does not forbid it either. The primary
goal of the Telecommunications Act of 1996 was to open local
telephone markets to competition, and this procedure furthers
that goal and is not inconsistent with either the terms or the
purposes of the Act®
12.  Thepurpose of this proceeding isto establish a standard form interconnection
agreement that CLECs can use as atemplate for individua negotiations or adopt in whole or in part as
their agreement with Verizon. Such aform agreement is fully consstent with the Oregon Didtrict
Court’ s decison, aswdll as with the terms and purpose of the Act.
13.  Verizon disagrees, claming that “ Congress chose instead to encourage the parties to
determine the terms and conditions of interconnection through individuaized, private negotigtion

wherever possble” Verizon Motion a 11. The plain language of the Act fails to support this clam.

* MCI Telecommunications Corp. v. GTE Northwest Inc., 41 F. Supp. 1157, 1177 (D. Or. 1999)
(emphasis added).
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The Act authorizes ILECsto maintain SGATS, which can be (and often are) used by CLECsiinlieu of
individualized interconnection agreements.* Indeed, where such an SGAT exists, no “individualized,
private negotiation” would be required, and few if any such negotiations may teke place. The Act dso
authorizes carriers to adopt some or dl of an agreement between the ILEC and another CLEC,

"> |n the extreme

obviating the need for many CLECsto engage in “individudized, private negotiation.
but redigtic scenario, only one CLEC would need to engage in such negotiation and arbitration, while
the remaining CLECs smply adopt the resulting agreement. Congress thus did not even arguably
“encourage the parties to determine the terms and conditions of interconnection through individualized,
private negotiation wherever possble” Rather, Congress established such negotiation as one option
available to CLECs seeking access to, and interconnection with, ILECS networks. The additiona
option that will result from this proceeding thusis entirely congstent with the Congressona scheme of
providing avariety of aternatives to CLECsto establish an interconnection agreement that will fulfill
their needs.

14.  Veizon dso arguesthat Sections 252(f) and (g) do not authorize the Commission to
compel Verizon to undertake an “SGAT” -like proceeding. The Commission need not even address
this point because Washington law unambiguoudy provides the Commission with more than ample
authority. Washington statutes specificaly provide,

Whenever the commission shdl find, after [a hearing had upon
its own moation or complaint] that the rules, regulations, or practices of
any telecommunications company are unjust or unreasonable, . . . the

commission shdl determine the just, reasonable, proper, adequate and
efficient rules, regulations, [and] practices, . . . and fix the same by

*47 U.S.C. § 252(f).
®1d. § 252(i).
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order or rule. . . .°
The Commission will examine Verizon'srules, regulations, and practices with respect to providing
CLECswith access to, and interconnection with, its network, and the template interconnection
agreement that the Commission will adopt will establish just, reasonable, proper, adequate, and
efficient rules, regulations, and practices. Verizon cannot reasonably maintain that the Commission
lacks the legdl authority to undertake this proceeding.

15.  Washington law authorizes the Commission to establish a sandard template
interconnection agreement for Verizon, and establishment of such an agreement is consistent with the
language and purpose of the Act. Verizon, therefore, hasfailed to identify any basis on which the
Commission should terminate this proceeding.

Conclusion

16.  The Commission created this docket to establish standard terms and conditions for
interconnection agreements between Verizon and CLECs in Washington. Such terms and conditions
are authorized by state law, consistent with the Act, and further the Commission’s long-standing gods
of encouraging the development of effective locad exchange competition. The Commission, therefore,
should deny the Verizon Motion to terminate this proceeding.

DATED this 28th day of June, 2004.

® RCW 80.36.140.
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DAVISWRIGHT TREMAINE LLP
Attorneys for Integra Telecom of Washington,
Inc., Time Warner Telecom of Washington,
LLC, and XO Washington, Inc.

By

Gregory J. Kopta
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