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JUDGE WALLIS: Let's be on the record,
pl ease, for the Wednesday, January 16, 2002 hearing
session in the matter of Comm ssion Docket Number
TO-011472. W're going to begin this norning's
session by interrupting the testinony of M. Elginto
bring M. Schink to the stand to accommpdate his
schedul i ng needs. M. Schink, would you pl ease stand
and raise your right hand?
Wher eupon,

GEORGE SCHI NK

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE WALLIS: Pl ease be seated.

M. Marshall.

MR, MARSHALL: Thank you.

DI RECT EXAMI NATI ON
BY MR. MARSHALL:

Q M. Schink, do you have before you your
testimony in this matter, which is marked as Exhibit
101-T?

A Yes, | do.

Q Do you have any corrections to nmake to that
prefiled testinony?

A There are sone typos, which | guess we're



going to handle by errata. The only thing |I should
note, on page nine, M. Fox made sone small changes
in his nunbers, which affect the numbers in a smal
way in lines seven to 13 on that page, and | think
that's the bulk of it.

MR, MARSHALL: Okay. Wuld the Conmi ssion
i ke those changes to those nunbers or would that be
fine for an errata sheet, as well?

JUDGE WALLIS: Are they likely to be
matters of significance during the presentation?

THE W TNESS: They don't change any of the
conclusions or affect themin any way.

MR, BRENA: That would be acceptable. As |
recall M. Fox's change, it was $100,000 in the $9
mllion item and that's inconsequenti al

JUDGE WALLIS: Very well

Q That's the change you had in m nd?

A That's the change | had in mnd.

JUDGE WALLIS: Let's use errata sheet for
t hat purpose.

Q Wth those corrections in mnd, if asked
the questions in 101-T as set forth, would you give
the sane answers under oath today?

A Yes, | woul d.

MR. MARSHALL: We nove for the adm ssion of



the testimony and offer the w tness for
Ccross-exam nati on.

JUDGE WALLIS: |Is there objection to the
exhibit? Let the record show that there is no
objection, and the witness is available for
cross-exanination. M. Brena.

CROSS- EXAMI NATI ON
BY MR, BRENA:

Q Good norning, M. Schink.

A Good nor ni ng.

Q Wth regard to your background and
experience, have you ever given cost of -- have you
ever given cost of capital testinobny in an oi
pi peline case?

A |'"ve subnmitted witten testinony, yes.

Q And was the witten testinony, did it
concern the cost of capital under a traditional cost
of service nodel ?

A Well, it was using the FERC s 154(b)
nmet hodol ogy, which is what you use before the Federa
Ener gy Regul atory Commi ssi on.

Q And have you done that several tinmes or a
single time or how nmany tines?
A |'"ve done it five or six tinmes.



Q Have you ever, in your experience, directly
negoti ated the placenent of debt in the debt
mar ket pl ace?

A No, | have not.

Q Have you ever rated or participated
directly in the placenment of debt by a utility?

A No, I've not.

Q Have you ever directly negotiated the terns

of debt with a | ender?

A O her than my nortgage, no.

Q VWhat was the amount of your nortgage?

A Several hundred thousand dol |l ars.

Q Was it for your house?

A It was for my house, yes.

Q So other than for a house |oan, you have
never negotiated the terns of debt?

A | have never negotiated terns of debt for a
busi ness, no.

Q Have you ever attended a Standard and
Poor's bond rating sem nar?

A | have not.

Q Do you know of conpani es which participate
in the debt marketplace without audited books and
records?

A | can't answer that. |It's unusual, but |
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can't say there aren't any.

Q Do any cone to m nd?

A. No, they don't.

Q Do you know of any conpani es that
participate in the debt marketplace with zero equity
and no corporate guarantees or sone other form of
financial assurances fromthird parties?

A Yes.

Q And what conpany is that?

A Col oni al Pi peline, Explorer Pipeline,
Express Pipeline.

Q Those three pipelines participate in the
debt narketplace and they have no corporate
guar ant ees?

A That's right. They're backed by -- on sone
of the loans for Col onial and Explorer, they do, but
alot of it is backed by T&D agreenents.

Q Throughput and defici ency agreenents?

A Thr oughput and deficiency, | apol ogi ze.

Q So those are financial assurances from
third-party owner/shippers that they will have a
certain level of throughput on the line; correct?

A No, just shippers. There are -- sone are

owners and sone are not.
Q Okay. Let ne restate ny question. Are you
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aware of any conpany that participates in the debt
mar ket pl ace wi t hout sonme sort of financial assurances
froma third party and has zero equity?
A. No, it's either a parent guarantee or

t hroughput and defi ci ency.

MR, BRENA: No further questions.

JUDGE WALLIS: M. Finklea, you have no
gquestions for this witness; is that correct?

MR. FI NKLEA: That is correct, Your Honor

JUDGE WALLIS: M. Trotter.

MR. TROTTER: We have no questions of M.
Schi nk.

JUDGE WALLI S: Conmi ssi oners.

EXAMI NATI ON
BY CHAI RAMOMAN SHOWALTER
Q Well, 1 have sone questions about the
concept of a throughput and deficiency conpany or
structure. What I'mtrying to see here is where are
the risks placed in an entity |like that, both
financial and nmaybe other risks?

Fromlistening to this so far, it seens to
me that if you have a conmpany with no equity, and no
guar antees by the sharehol ders or parents, no
recourse to them but you do have the throughput and



deficiency type of agreenents, that -- in effect,

t hat pushes the risk of disaster or financia
hardshi p or various other things onto the shippers.
Am | right on that?

A. Well, it's -- there are force mmjeure
clauses in these T&Ds. |If a pipeline can't transport
it, the shippers aren't responsible. | nean, so
they're not -- but so long as the pipeline is

operating and is capable of noving the comritted
barrel s by the shippers, they -- the shippers have to
doit. Wuld it help if I explained the reasoning
behi nd t hese agreenments or --

Q Go ahead.

A The shi ppers are under -- basically, the
shi ppers, on refined product pipelines, own
refineries that are going to be there for a long tine
and want to have assurance of the ability to
transport product via pipeline to the various
| ocations that they're supplying fromtheir refinery.
It is -- to, in essence, in part to ensure their
ability to do the shipping and in part to basically
ensure that pipeline's capacity will be avail abl e,
they will enter into these agreenments, in sone cases,
for as many as 15 years, that they will ship a
m ni rum anount of barrels, usually per year, per
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month, but -- and they will pay a tariff as specified
in the agreenent.

They enter into it because it's in their
interest to have this transportation, and it's becone
sort of the standard practice in the pipeline
i ndustry to do things this way, because the oi
conpani es often are owners of these pipelines, they
don't want to -- they want to nake sure everybody
who's using it in some sense participates, and so
t hese throughput and deficiency agreenents are
brought up, so essentially everybody contributes or
mekes a guarantee, essentially, of revenue to the
conpany, which then they can take to | enders and
borrow noney for operating purposes and expansi on

I think the nost inpressive use of these is
Express Pipeline, which is a crude oil pipeline from
Canada into Womni ng, which was financed entirely by

t hroughput and deficiency agreenents. It was built
with, you know, with these as collateral, so --
Q Okay. So is it a fair summary to say that,

in those instances, that the shippers are closer to
the concept of an owner in that, because they have an
interest in this pipeline remaining there and being
there for them they are nmore willing to take on nore
risk?



A Precisel y.

Q Because -- am | right that a T&D
arrangenent with no equity on the part of the owners
does place nore responsibility or risk on the
shi ppers?

A The owners are typically shippers, also
and would also enter into a sinlar agreenent. So
it's not just the shippers, but it's the
owner/ shi ppers, al so.

Q But it's the owners, as shippers, as
opposed to the owners, as owners?

A That's correct.

Q Okay. Now, so your recommendations here

are in part posited on the soundness of such an
arrangenent ?

A These financial practices are w despread
within the industry. |t occurs when mgjor oi
conmpani es, either one conpany or a group of oil
conpani es, owns a pipeline. They are sound financia
arrangenents, in essence, because there is a -- there
is a fairly steady expected revenue stream The
problem in Oynpic's case, is not the way it's
capitalized; the problemis a |ack of revenue.

Q Okay.

A And that woul d be true independent of



whet her it had, you know, all debt, no debt, or
50/50. It's -- the problens that -- the financia
probl enms that O ynpic is having have nothing to do
with its capital structure; it has to do with a | ack
of revenue.

Q Well, 1'd like to explore that. If the
owners' risk is really no nore than the risk that the
custoners' shippers take on, where is the incentive
for the owners to nanage the conpany? O put another
way, these shippers, as shippers, as custoners only,
can't manage the conpany. Am/| right on that?

A That's correct.

Q Al right. So with whatever incentives
they have, they can't translate that directly to a
managenent responsibility?

A That's correct.

Q Al right. Then, if we take the owners
now, if their interest is no greater than the
shi ppers, where is the incentive to manage the
company appropriately?

A. One of the incentives the T&D agreenents
require, that the pipeline be operating and so on and
so forth, and they don't manage it properly and it
fails for sone reason, force mpjeure takes over and
t he shi ppers no | onger have responsibility. So if



they fail to manage it properly, the guarantees
provi ded by these ot her people disappear and it wll
tend to fall back on the pipeline.

Q But where does it fall? Let's assume -- |
don't want to get too close to the actual QO ynpic
Pi pe Line situation, because | don't know all of the
facts, but let's posit a situation that may be cl ose
to that. Let's assune that a pipeline conpany -- a
pi pel i ne was m snmanaged.

A Ri ght .

Q And as a result of m smanagenent, an
accident occurred. | don't want to say that's
A ynpic's situation.

A No, | understand it's a hypothetical

Q But it could happen.

A It's a hypothetical

Q Al right. So the pipeline stops
functioning or is shut down. Now, from what you just
sai d, the shippers no | onger have a responsibility,
because the pipeline is shut down?

A. And the owner/shippers don't have a simlar
out. They can't walk away fromit.

Q Right. But where is the equity -- who
poni es up the noney for whatever disaster unfolds?

A Well, typically, if the conpany -- the



conpani es don't want to | ose control of the pipeline,
because if they operate it properly, they do get a
return, an inconme, and conpanies are in business to
earn an income. They have the incentive to run it
right to earn the incone.

Secondly, they don't really want -- you
know, they don't want the pipeline -- assuning the
pipeline is financially healthy, that the revenues
are there and, you know, beyond this problem the
revenues will be there sufficient to cover costs,
they will, in fact, make interimloans or whatever's
necessary to get it through

I think the difference between the typica
situation here is that -- well, the caveat here, and
the problemwith Oynpic, is that right now the
expectations of revenues aren't there to give them
the incentive to put the additional noney in.

Q But couldn't one say that in a typical T&D
arrangenent with no equity in the conpany, there's
not as nuch incentive to -- because the owners don't
have that equity at stake -- to make certain that
that pipeline is operated in a way so as not to
j eopardi ze the equity. There's no equity to
j eopardi ze. There's only the pipeline functioning,
whi ch has an interest to the shipper and the



owner/ shi pper as a shi pper.

A Well, ultimately, they -- whether they have
equity in the pipeline or not, they are the owners of
that asset, and to the extent it has value, they want
toretainit, and to the extent they |et the conpany,
say, slip into bankruptcy, they would | ose control of
t hat asset and possibly, you know, |ose a |ot of
val ue.

Q But what value is there that belongs to the
owner if all the value is in either the debt or the
shi ppers?

A. Well, | think the problemis that the
| enders use the T&Ds as security for |oans, but the
actual -- whether or not there is equity capital in
the pipeline or not, the owners are still the owners.
If it were sold, they would get the noney for it.

Q What rmakes you say that, if this is a
regul ated entity where apparently the ratepayers have
put in all of the value, other than | oans, where is
the -- where is the ownership val ue there?

A. The ownership value is created essentially
by, you know, the npney put into it, you know, by the
conpany, the effort put into the conpany, the
managenment and the rest of it. The fact that there
isn't equity in the capital structure doesn't nean



that the conmpany hasn't made a comm tnent and
woul dn't suffer a financial loss if, in fact, the
pi peline were to slip into bankruptcy.

Q Well, if the pipeline conpany slips into
bankruptcy, what loss is there if they have no equity
init?

A I think one of the things is that the
conpany -- well, the conpanies are putting noney in
via either debt or equity, they have noney in it, and
they're going to lose that nmoney. And typically, the
owners have debt clainms agai nst the pipeline, which
are -- which they will lose if the pipeline goes
under .

So it doesn't really make any difference
financially to the owners if the claimis |abeled
debt and they don't -- and they | ose that anount of
noney or it's labeled equity and they | ose that
amount of noney. The owners typically have | oaned
| arge anmobunts of nobney to the pipeline as
owner/ shi ppers, and therefore have basically -- and
woul d | ose that, you know, would be |iable for a
| arge portion of it.

Q Well, but no nmore than what they're owed?

A Well, what they're owed is typically as
much as 50 or nore percent of the debt, which is no



di fferent than having 50 percent as equity.

Q Okay. 1'd like to stop on that point,
then. 1Is there a difference between being owed $50
mllion in a loan fromthe owner/shipper to the
conpany versus a contribution of $50 million in
equity? Do you see a difference in those two?

A There may be a slight difference for tax
purposes. In terns of having capital risk, there's

none. There may be a tax advantage to doing it this
way, but in ternms of risk to capital, there's no
di fference.

Q Does your recomendations -- this
recommendati on here about what we should do depend on
t he FERC net hodol ogy? |In other words, is it a given
that you are operating or assum ng the FERC
nmet hodol ogy for purposes of your --

A In terns of the i mmedi ate hearing?
Q Uh- huh.
A No, it's not contingent on that. |

basically have taken the Staff's approach and nade
what | thought are appropriate adjustnents to it. |
think the Staff nethodology is appropriate. |

di sagree with sonme of their assunptions, which |I've
spelled out in ny testinmony. |In that, ny analysis,
to that extent, is nmerely just naking adjustments to



the Staff's approach. The requested amount of tariff

that -- in the general case is, in fact, based on
FERC et hodol ogy.
Q Okay. But in your view, this Conm ssion

doesn't need to el ect or endorse one nethodol ogy or
another in order to grant the conpany the relief it's
requesti ng?

A No, not at all. It has no effect on that.

Q Let nme ask you, on page six of your
testimony, line 14, you say, O ympic's cost of debt
is based on the creditworthiness of its parents, and
I would like to know why that is the case. | can
understand if BP is rated an AA plus, it would go out
and get a |loan based on that. Wy would -- why is
QO ynpic Pipe Line in that sane situation?

A Basically, the -- if you're going to rate
the conpany as such, it is viewed as if it were, even
t hough the | egal arrangenents are different, as if it
were a whol |l y-owned subsidiary of its owners.

Q But if that's the case, why would it be so
difficult for Aynpic to get a | oan right now?

A. Basically, the parents have to extend a
guarantee to the lenders for themto do that. And
for BP -- it's not unusual for the owners -- the T&Ds

are a very conmon way. There are also instances



where the parents extend the guarantee to a | oan for
-- taken out by the conpany, but the reality is that
t hese conpani es make these guarantees, are willing to
extend these guarantees only when they believe that
there is sufficient revenues in the pipeline conpany
itself, so their expectation is they won't have to
make the interest paynents and their expectation is
they won't have to repay the | oan.

These conpani es, BP or Equilon or all the
maj or oil conpanies are international conpanies, they
have -- they only make investments or are willing to
-- and they would view backing this or offering a
guarantee on this debt as if making an investnent.
They only make an investnment If they can expect a
reasonabl e return. And by backing a | oan where there
wasn't an expectation of sufficient revenue to neet
the interest paynents or to repay the principal is,
you know, not the kind of thing that the boards in
BP's case, in London, are going to approve.

They won't invest where they get no return
and they're going to | ose the noney they invest.

They have to have a legitimate expectation that a

| oan taken by Oynpic will, in fact, be paid both in
terms of interest and principal when revenue is
generated by O ynpic.



Q | asked a witness earlier whether, if we
granted the increase requested -- | take that back
I think that was about whether the conpany would
proceed with its capital plan.

Do you have any know edge of whether, if we
grant the request, the parents will guarantee or just
that there's a better prospect that they will?

A | really can't speak for the conpany. |
t hi nk what M. Fox said yesterday is -- | think he
said he would recommend it. | think -- | can't speak
to it, because |I'm not an enpl oyee of the conpany.

Q Thank you.

A You' re wel come.

JUDGE WALLIS: M. Marshall

REDI RECT EXAMI NATI ON
BY MR. MARSHALL

Q M. Schink, you mentioned Col onial and
Expl orer. Could you describe a little bit about
Col oni al, what it is?

A. Colonial is a refined products pipeline
that begins in Houston and goes along the Gulf Coast,
pi cking up refined products fromall the |arge
refineries on the Gulf Coast, and it transports it to
Atl anta, north through the Carolinas, Washington
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1 D.C., and finally into essentially New York City. It
2 goes to Linden, New Jersey, which is right across the
3 river.

4 Q And how big is Col onial?

5 A. It has a capacity of 2.1 mllion barrels a

6 day, which is like six or seven big refineries.

7 Q Is it one of the biggest, if not the

8 bi ggest, oil pipeline in the United States?

9 A I think it may well be the biggest refined

10 products pipeline in the world by quite a bit. The
11 next biggest are five and six hundred thousand a day.
12 Q What's Col oni al's nethod of financing?

13 Does it have a hundred percent or nearly a hundred
14 percent debt?

15 A | looked at their FERC Form 6. The oi

16 pi pel i ne conpanies have to file financial reports

17 with the Federal Energy Regul atory Comm ssion, and
18 it's called FERC Form 6. And | | ooked at Colonial's
19 for the year 2000, and their debt-to-capital ratio
20 was 116 percent, so they had negative equity in the
21 year 2000, yet they're one of the nost profitable oi
22 pipelines in the world. They're very, very

23 profitable.

24 Q Have you done work for Col onial and

25 Expl orer and ot her pipelines?



A Yes, |'ve worked, | think, for over 20 oi
pi pel i ne conpani es.
Q M. Hanl ey said yesterday that he didn't
know about Colonial. How is that possible?
MR. BRENA: Objection. This is beyond the
scope.
MR, MARSHALL: I'll withdraw the question
JUDGE WALLI'S: Thank you.
Q Throughput and defici ency agreenents, you
said, are common in the industry?
A That's correct.
Q Are there other anal ogies that you have in
m nd for other industries where financing
arrangenents have grown up over tinme and have created
expectations anong | enders and owners and users?
MR, BRENA: Objection, relevancy and scope.
THE W TNESS: Yes.
JUDGE WALLIS: The witness may respond.
THE W TNESS: A throughput and deficiency
agreenent used as a guarantee against the loan is
really pledging expected future income or future
revenue as guarantees -- to guarantee the payment of
the loan. It's conmon, for exanple, in the novie
i ndustry to finance the making of noving pictures
wi th pl edges of revenues fromthe novie using,



usual ly not as a guarantee.

For someone who owns a patent and is going
to license to others and collect royalties, the
conpany can take the expected royalties fromthat
patent and use that as security to obtain a loan. So
it's used widely in the industry wherever you can, in
fact, identify a streamof -- expected future stream
of revenues that's certain enough that the | enders
will accept it as security against a |oan

Q Chai rwoman Showal t er asked sonme questions
about risk and management. Have you seen any
evidence in this case that BP Pipelines, as operator
of Aynpic, is doing any less than it could to get
the throughput |evels back up as rapidly as possible
on this pipeline?

MR, BRENA: (bjection, scope. This issue
wasn't discussed at all

MR. MARSHALL: | believe the risk issues
about operations really are a central question here.

JUDGE WALLIS: The witness may respond.

THE WTNESS: It's my understandi ng that
the conpany, in fact, is nmaking all the investnents
necessary to ensure that the pipeline will operate
properly and is, in fact, staffing it properly and
doi ng the other things necessary to nmake sure that



the pipeline will run on a steady and consi stent
basis in the future. And once that happens, then
peopl e who would like to | oan noney to it would have
confidence that, you know, it would continue to run
and operate and generate revenues.

If shippers think there's a risk that the
pipeline will have an accident or break, they're |less
willing to advance | oans based on T&Ds, because
there's a concern that the revenue, in fact, won't be
forthcom ng. They have to be confident that the
pipeline will be reliable and operate and be safe.

MR, MARSHALL: No further questions.

JUDGE WALLIS: M. Brena.

RECROSS- EXAMI NATI ON
BY MR BRENA:
Q M. Schink, have you revi ewed Col oni a
Pi peline's throughput and deficiency agreenents?

A | haven't reviewed them specifically. 1've
talked -- | know sonme of them exist and |'ve tal ked
to the people about them | haven't reviewed themin
any detail.

Q Have you revi ewed -- have you read the

t hroughput and deficiency agreenents for O ynpic?
A I have only seen the one that Tesoro, |
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t hi nk, had signed relative to Cross Cascades. | have
not read it carefully.

Q Have you read the ones that the affiliates
have in pl ace?

A | have not.

Q Have you read any other ones that they may
have?

A No, | have not.

Q Have you participated directly in arranging
financing for an oil pipeline?

A No, | have not.

Q Woul d you nane for nme a single throughput

and deficiency agreenent for Colonial by a shipper
who is not also an owner?

A | don't know if |I could or not. | don't
renmenber whether -- | nmean, | don't renmenber if there
is one or not.

Q For Explorer?

A Sanme answer. | don't know if there's one

there or not.

Q For EXxpress?

A. I can't nane them but | know they existed,
because | worked for Express when they were, in fact,
trying to get financing, and they had about half from
owners and half from non-owners.
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Q Woul d you nanme a single non-owner/shipper
that provided a throughput and deficiency agreenent
for Express?

A | can't nanme them now.

Q Do you know whet her or not they were part
of the ultimate finance package for Express?

A I know that these agreenents were part of
the finance package, because that was the reason they
were working so hard to get the FERC approval .

Q Isn't it fair to say that throughput and
deficiency agreenents are typically advanced in the
i ndustry by owner/shippers to fund the initia
construction of a pipeline?

A That's a common use. It's certainly not
the only use.

Q How many t hroughput and defi ci ency
agreenents have you read in your career?

A |"ve probably | ooked at several dozen over
the course of -- in ny career

Q For what |ines?

A I | ooked at -- I've | ooked at one of them
for Tapco, |'ve | ooked, over the years, at sonme of
them for Explorer, |'ve | ooked at them for Longhorn
Pipeline, |1've | ooked at them for Express. There may
be others. | can't renenber



Q Was there a single one that conmes to mnd
that was offered by a non-shi pper/owner which you can
name?

A | can't name them but | know the ones in
Express involve -- sone of the ones that |I'm | ooking
at invol ve non-shippers.

Q Only in Express? That's the only one that
you know of that there may have been one?

A I know there are ones with other pipelines.
The only ones | can recall having actually seen are
the ones for Express.

Q Do you know whet her or not Aynpic's
t hroughput and deficiency agreenents that it has with
Prudential and the owners require it to continue to

oper at e?

A Usual |y, the owners' agreenents don't have
force mpj eure, because they're supposed to be --
wel |, they don't have agreenents of the sort that a
third party one would have. [|'mnot aware
specifically of those. | have not read the agreenent
carefully, so | can't tell you.

Q Are you aware whether Prudential's |oan

assurances require Oynpic to continue to operate the
line?
A | can't say that. | don't know.
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Q Woul d you expect it to be a reasonabl e | oan
termto continue to operate the |ine?

A. When you're an owner and a shi pper --

Q Excuse ne. For Prudential ?

A. For Prudential. Prudential would probably
not let -- to the extent it would not allowthe
conpany to get out of the agreenment based on whet her
the pipeline was running or not. It would not neke
sense for themto do so

Q Now, a shi pper on a common carrier has a

right to tender shipnments and to have them received
on a nondi scrimnatory basis; correct?

A Correct.

Q Regar dl ess of whether they provide a
t hroughput or deficiency agreenent, that shipper is
entitled to the sane pro rata share of throughput
through the line; correct?

A. I n nost cases, yes.

Q Are you suggesting that a common carrier
can discrimnate anong shi ppers based on whet her

they're willing to provide security for the owner's
| oans?
A No, but with FERC approval, | know a part

of the arrangenent that Express nmade said that they
coul d guarantee the space to the people who nade the



upfront comm tnments, because they had nade a 15-year
conmi tment of throughput, but it has to be an
exception and it has to be subject to the approval of
Federal Energy Regul atory Conmmi ssion, absent such
exceptions, yes.

Q Did | understand you to state to Chai rwonman
Showal ter that an owner's equity in a secured
creditor's capital bore the sane risk?

A I"mnot sure that's exactly what | said.
VWhat | was saying that to the extent that the owner's
able to either put in equity into a pipeline or they
lend it noney, that noney is at risk. And if the

pipeline fails, they'lIl |lose the noney in either
case.

Q Well, let's explore that. Let ne give you
a hypothetical. Let's say that there's sonme owners

that anticipate sone |arge unsecured judgnents to be
entered against their facility as a result of a
tragedy. And let's say they take their noney out and
then loan -- take their equity out and then |oan
nmoney back as secured creditors. And let's say, in
ny hypothetical, that the judgnents are entered and
they go into bankruptcy. Now, in bankruptcy -- and
"Il ask you to assune that all of bankruptcy |aw
boils down to secured creditors win and end up with
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the assets. |Is the owner's equity in bankruptcy --
where is that in line in conparison with the secured
debt ?

A. The owner's equity is the last in line.

Q So if there is bankruptcy and there is only
the O ynmpic's owners who have secured credit at that
time, and let's say that their secured debt happens
to be in the sanme proportion as their ownership
i nterest, roughly, then who is going to end up with
this line after bankruptcy, in your judgnent?

A | really don't know. | would -- I'mnot a
lawyer and |"mcertainly not a bankruptcy | aw expert,
but it seenms to ne that if, follow ng your
hypothetical, if the owners had switched their equity
for debt just before or pending sone judgnent |ike
that, that there would be a nunber of suits
suggesting that wasn't proper

Q The point that I'mraising is does a
secured creditor, does an owner that puts hinmself in
a position of being a secured creditor and securing
the underlying asset, is that noney really at risk if
it goes into bankruptcy? |Is that noney at risk at
al I ?

A The fact that you have long-term debt with
a conpany that's supposedly secured by sonething, the



nmoney isn't there, you don't get any noney back
That's just a question of what order you get paid in,
and if -- so --

Q Okay. Hypothetical. Hundred mllion
dollars in secured debt, hundred mllion dollar
asset, a single secured creditor. |Isn't that secured
creditor going to end up with that asset?

A Absent any -- yes, in a purely hypothetica
si tuation.

MR. BRENA: My | have a minute off the
record, please?

(Recess taken.)

MR. BRENA: May | go back on the record?

JUDGE WALLIS: Pl ease continue, M. Brena.

Q In my hypothetical, | was conparing the
ri sk of secured debt with owner's equity. Does
unsecured debt also -- is that also repaid before the
owner's equity is realized?

A Yes.

MR. BRENA: [I'msorry, if | can go off the
record for a mnute.

JUDGE WALLIS: Technically, | don't think
we need to go off the record if you're just taking a
nonent to --

MR, BRENA: Thank you.



JUDGE WALLIS: -- evaluate your notes.

MR. BRENA: | have no further questions.
Thank you.

JUDGE WALLIS: M. Finklea.

MR. FINKLEA: | did have just a coupl e of

qguestions that were sparked by the colloquy with the
Chai r wonman.

CROSS- EXAMI NATI ON
BY MR. FI NKLEA:

Q M. Schink, | am Ed Finklea, representing
Tosco. | see fromyour resume that you have sone
famliarity with natural gas pipelines, as well as
oil; is that correct?

A That's correct.

Q Are you famliar with the FERC policy of
straight fixed variable rate design on interstate
nat ural gas pipelines?

A Yes.

Q And am | correct that under a straight
fixed variable rate design, shippers on interstate
pi pel i nes pay nost of the fixed costs of an
interstate pipeline through what are called denand
charges, as opposed to volunetric charges?

A Yes, and gas pipelines are run differently



than oil. In gas pipelines, shippers can actually
reserve space, and the paynent for reserving that
space on a pipeline is called a demand charge. 1In

oil pipelines, this can't be done, and it's basically
if there's nore denmand than supply, you have to
rati on the supply anong the denmanders.

Q In the case of natural gas pipelines, when
a pipeline does have its custoners under |ong-term
contracts and has a straight fixed variable rate
design, isn't, froman econonic standpoint, the
result very simlar to a throughput and deficiency
agreenent on an oil pipeline, in that the pipeline
has been guaranteed a stream of revenue based on
those demand charges over the life of the contract?

A In a sense that they both provide a
guar ant eed revenue stream yes.
Q And in your experience with the natural gas

pi peline industry, are natural gas pipelines financed
a hundred percent with debt?

A General ly not, but then they're generally
st and- al one conpani es, as opposed to the wholly-owned

by major oil conpanies. 1In fact, | think they're
al nost all stand-al one conpani es.
MR, FINKLEA: | have nothing further

JUDGE WALLI S: M. Trotter.
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CROSS- EXAMI NATI ON
BY MR. TROTTER

Q M. Schink, you were asked some questions
fromthe Bench, and you tal ked about parent conpanies
investing in a pipeline where they will get a return.
Do you recall that?

A Yes.

Q And am | correct that that is why they
typically invest noney in a conmpany for construction
to build hard assets that will eventually go in rate
base and earn a return?

A. They invest because they expect to get a --
what they consider to be a fair or reasonable return
on the investnent, yes.

Q And the investnment is what is put in the
ground to provide service to the public; correct?

A That's correct.

MR. TROTTER: Thank you. That's all |
have.

JUDGE WALLIS: Is there anything further of
the wi tness?

MR. MARSHALL: Yes, | wanted to do one
foll owup on one of M. Brena's hypotheticals.

REDI RECT EXAMI NATI ON



BY MR. MARSHALL:

Q If you assune hypot heticals where there are
sone debt hol ders that have security that are
subordi nate to ot her debt hol ders, obviously the
peopl e who cone second would come second. In this
case, assune that there are third party | oans
out standi ng and that |oans from any kind of owner are
subj ect to coming second fromthat, does that place
-- under that hypothetical, would that place that
| oan capital at significant risk in the event of a
bankr uptcy?

A Yes, it would put it behind the secured

debt of everyone else, and in front of -- just in
front of unsecured debt.

MR, MARSHALL: GCkay. | don't have anything
further. Thank you.

MR. BRENA: | have one question with regard
to that.

RECROSS- EXAMI NATI ON
BY MR BRENA:
Q In this case, do you understand that M.
Fox, in his supplenental rebuttal, has proposed that
the proceeds fromthe sale of the Sea-Tac terninal be
used to pay off that superior debt?



MR, MARSHALL: Well, object to the
hypot hetical or the assunption. There's both Chase
and Prudential, so M. Brena has forgotten one of the
| oans.

MR. BRENA: | will rephrase nmy question.

MR, MARSHALL: A significant |oan.

JUDGE WALLIS: M. Brena.

Q Do you understand that M. Fox has proposed
that, fromthe sale of the Sea-Tac terninal, that the
Prudential note will be paid off?

A I'"'m-- |I've read his testinony. |'m aware
that's what he said in it, yes.

MR, BRENA: Thank you.
CHAI RWOVAN SHOWALTER: | want to follow up
on the hypotheticals, too.

EXAMI NATI ON
BY CHAI RAMOVAN SHOWALTER:
Q I guess assune M. Brena's original

hypot hetical, but let's just assunme that the owners
never did put in nuch equity, that is, it's a typical
-- rather than switch at the last mnute, which m ght
be legally suspect, they just operated under these
T&D agreenents.

If you have that situation, and then the



conpany, for whatever reason, needs to spend a | ot of
nmoney -- may have been past m smanagenent, my have
been sone kind of disaster, but in any event, they
need to spend a |lot of noney to get the pipeline up
and running again. So at a certain point, isn't it
the case that the choice is, under that structure,

either -- either the rates need to be raised very
high in order to pay all that nobney -- that is, you
put the risk of all those expenditures onto the
custoners -- or bankruptcy?

In that it's really the owner who,
depending on the rate, will make that choice, because
the owner doesn't have equity; the owner has -- the

owner/ shi pper has a | oan outstandi ng, which nmay be
second to sone other people's |oans. So instead of
the risk being assigned say between, you know, the
rat epayers and the equity owners; it's the ratepayers
versus a decision, really, of the owners and where

they stand, either as a debtor -- | nmean, a
creditor --

A. Ri ght .

Q -- versus a shipper. Then they'll nmake
sonme kind of judgment.

A well --

Q Have | got -- is that really -- is that the



situation we're in?

A No, | think the situation -- well, sort of.
Let ne try to -- the situation that's occurred, or ny
interpretation of it, is that there have been
i ncreased costs, not due -- you know, not for the

What com Creek, but for all the safety and upgrades
and other things that were done to the rest of the
system

And in general, BP cane in and, in essence,
just determned, as M. Batch has said, to run it
according to their standards. |t means they're going
to basically invest -- put noney into upgrading the
system nmake sure it's safe, and putting personnel in
pl ace and procedures in place, which increases the
operating costs of the conpany and al so i nvol ves an
i nfusion of capital for investnent.

As a result of this change, the costs are
hi gher and they woul d need a revenue increase to do
it. This has been conbined with a drop in revenue
because of the sharp drop in throughput. The result
has taken a conpany that was in reasonable financia
-- reasonably healthy financial shape, not great
financi al shape, but at |east healthy at the end of
1998, to one that's really financially in trouble.

And what is necessary, | think, fromthe



owner's perspective, is to have some assurance that
the revenues necessary to, over tinme, you know,
generate a reasonable return on what they put in and
then to repay the loans and to actually generate
ultimately some return on what's put in now will be
forthcoming. And | think the conpany really wants
that -- or is looking for some assurance that that's
t here.

Now, it's -- one of the problens with the
new era of nega conpanies is that M. Batch and M.
Fox, while they're relatively senior, | think, in the
U. S. conpany, ultimately have to get approval for al
this fromthe board in London. And the BP board is
| ooki ng at noving noney to where the return is. And

I think for themto be able to get the funds -- and
think M. Batch has said he wants to get the funds,
he wants to make the investnent -- he has to be able

to go back to the board with sone assurance or sone
likelihood that, in fact, if the noney's put in

that, in fact, there will ultimately be a return and
recovery of that noney.
Q Well, and your answer got to the actua

facts of this case. And one reason | want to stick a
little bit on the hypothetical side is that, when
| ooking at the structure of a conpany or how sound it



is, I don't know whether it is a good idea to | ook at
who is actually in charge. This particular conpany,
A ynpic Pipe Line, has had different operators and

di fferent owners over different periods of tine, and
some could be dedicated to safety, sone m ght be nore
dedi cated to returning dividends, some could be poor
managers.

Shoul dn't we be -- when we're naking
assunptions on which to base a sound or reasonable
rate increase, whether it's interimor general
shoul dn't we be bearing in mnd a generally sound
structure? That's what we do when we have a
hypot hetical capital structure. And it seens |ike,
in part, we do that because we're trying to assune a
structure that has the best bal ance of incentives and
ri sks and rewards --

A Okay.

Q -- to have a well-managed conpany.

A Ri ght .

Q But we don't -- when we're just talking

about structure, we don't know in the particular if
it's going to be, you know, sound managers or not.
You want to set it up so basically reward foll ows
risks --

A Ri ght .
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1 Q -- and there are the appropriate incentives
2 in place to operate the pipeline in the public

3 i nterest.

4 A. Right. Well, in terms of rate structure,

5 think, in the context of the general rate case, there
6 will -- | mean, the Comm ssioners will have to

7 deternmine -- | nean, given that we have a hundred

8 percent debt structure in the actual conpany and the
9 Federal Energy Regul atory Comri ssion faces this with

10 a nunber of conpanies, what they do in that instance
11 is first look to the capital structure of the owners
12 and form a wei ghted average of that and then

13 deternm ne what a wei ghted average of the capita

14 structures of the owners, based on their ownership
15 shares, or alternative -- and if they feel that

16 that's i nappropriate for whatever reason, they wll
17 then I ook to the capital structures of the five

18 stand-al one oil pipelines, five master linited

19 partnership oil pipeline conpanies in the U S. now,
20 and they have a range of capitalization, | think

21 running from40 percent to a little over around 60
22 percent debt, and they nmay position the conpany in
23 that, they may -- they haven't, in cases when they
24 felt that the pipeline was risky, noved it beyond

25 that, but they in essence deternm ne a hypothetica



capital structure that they deem appropriate to the
ri sk, business risk faced by the conpany.

Now, | nean, certainly this Comm ssion
doesn't have to follow the FERC in that regard,
but it seenms to ne that the only way you can sort of
bring over conventional rate of return regulation and
apply it to AQynpic is to sonehow or other determ ne
a hypothetical capital structure that's appropriate
and apply it. | don't think you have any ot her way
of dealing with it.

We have recommended one, which is that --
the parents, staff, and major oil conpany intervenors

wi || probably suggest sonething else, but | think
these are all matters for the rate case. | think
that -- | think the conpany of O ynpic has put in,
think, a thick volunme of testinony attenpting to
justify their rate request. It's -- it wll
certainly be chall enged, questioned, what have you,
but these are all issues for the rate case. It's not

a request that's not based on a |ot of thought, a |ot
of anal ysi s.

Q And | don't want to -- don't want to
litigate the rate case here, but | am sonewhat
confused, | think, as to how rmuch of these issues

are, in fact, relevant to the interimrequest. And
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we have to have at |east some discussion of it in
order to entertain the argunments about what's
relevant on the interimrequest, which we'll then
deci de.
A. Ri ght, right.
CHAI RMOVAN SHOWALTER:  Thank you.
JUDGE WALLIS: Is there anything further?
MR, MARSHALL: Yes, | do have sonething
further.

REDI RECT EXAMI NATI ON
BY MR. MARSHALL:

Q Sone of these hypotheticals have assuned
that there has been no equity input. Subject to
check, do you understand that BP bought 25 percent of
the equity of Aynpic follow ng the What com Creek
accident in Septenber of 2000 from GATX?

A Yes, |'m aware of that.

Q Is there any reason that you know of that
ot hers, including the intervenors here, could not
have bought any equity interest in Oynpic at that
time, in Septenber of 20007?

A No, it's -- GATX nmde it w dely known that
they wanted to sell their interest, and |I'msure
woul d have accepted offers from anyone who wanted to



make one.

Q And subject to check, do you understand
that the GATX shares, the 25 percent of the conpany,
was sold for approximately $7 million in Septenber of
20007

MR, BRENA: Objection at this point. |
fail to see how this responds to any question that
this witness has been asked.

JUDGE WALLIS: M. Marshall.

MR. MARSHALL: It's designed to show what
the equity ampunts were and what the equity at that
time of the conpany could reasonably have been
without -- and this goes to the various hypotheticals
that M. Brena has. |'mgoing to ask a couple of
guestions about the other notes that were outstanding
as of that time, too, and then tie it up.

JUDGE WALLIS: Is this a matter as to which
the wi tness has personal know edge? In your
question, you offered the information regarding the
price for the -- or reputed price for the sale of the
interest in the conpany. M. Schink, is this a
matter as to which you do have personal know edge?

THE WTNESS: | worked for BP as -- when
they were in fact -- supported them when they were,
in fact, in the process of buying GATX
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1 JUDGE WALLIS: Very well. You may

2 conti nue.

3 Q So you have personal know edge of that

4 transaction?

5 A Yes, | do.

6 Q You actually worked on that deal ?

7 A Yes.

8 Q Okay. And at that time, |I'm asking you to
9 assunme that, on June 6th of the year 2000, three

10 nonths prior, that Chase made a | oan of $30 nmillion
11 and ask you to assune that on June 13th of that same
12 year, three nonths prior to the purchase, Equilon

13 made a |l oan of $43 million. Wuld all of that equity
14 anount purchased from GATX by BP have been subject to
15 those loans and all others that preceded that, for

16 that matter?

17 A Yes, they would be taking a responsibility
18 for the repaynent of those | oans.

19 Q Okay. And was there any interest, when you
20 were working on that purchase of GATX on behal f of
21 BP, expressed by any of the other nmjor oi
22 conpani es, including owners of the two refineries
23 here, Tosco and Tesoro, that are intervenors in this
24 mat ter ?

25 A My understanding is that essentially BP was
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the only interested buyer at that tinme.
MR. MARSHALL: Ckay. No further questions.

RECROSS- EXAMI NATI ON
BY MR. BRENA:

Q Does BP own an interest in O ynpic Pipe
Li ne?

A BP/ ARCO does, | think is the -- | don't
know t he exact corporate structure. BP ultimately is
the ultimate parent.

Q VWho is the owner of O ynpic Pipe Line?

A. I thought it was BP/ ARCO, or was one of the
owners, and the other one was Equil on.

Q Is that the nanme, BP/ARCO, or Atlantic
Ri chfield Conpany?

A | can't say that.

Q What ever was paid for GATX's interest, was
that an equity contribution into O ynpic?

A No, it was -- but, in essence, it was an
investment by BP to acquire an equity interest.

Q Did the equity of GATX change -- | nean,

did the total equity investnent in Oynpic Pipe Line
change a penny as a result of that entire
transaction?

A No, it did not.



MR. BRENA: Thank you.

EXAMI NATI ON
BY CHAI RWOVAN SHOWALTER
Q ' mconfused by your answer. | thought you
first said the transaction was not an equity
interest, and then | thought | heard you say it was
either the sanme as or sonething like an equity
i nterest.

Earlier, | had thought | heard that BP
bought 25 percent, | thought, of an equity interest.
So can you just -- you don't need to clarify your
answers. | just want to know, did that transaction

equate to an equity interest by BP in O ynpic Pipe
Li ne?

A It --
Q O ARCO, whi chever one it is?
A It expanded their percentage ownership in

the conpany, but it wasn't an infusion of capita
into the pipeline itself. The noney that was paid to
GATX, GATX kept, | guess.

What we were tal king about earlier are
i nfusions of capital fromBP into O ynpic per se.
The GATX transaction is essentially BP paying GATX
for its 25 percent interest in the pipeline. The



money didn't go to the pipeline; it went to GATX

Q But as a result of that transaction, did BP
acquire a greater equity in the conmpany or just
ownership of the conpany?

A. It acquired a greater ownership interest --
well, it has -- usually the ownership interests are
described as equity interests. | think we've been
using equity in tw different ways here. The conpany
-- the ownership shares, if you will, are considered
equity interests in the conpany, but when we're
tal ki ng about capital structure of Aynpic, we're
tal ki ng about the noney put into the conpany, whether
it be loans or an equity infusion fromthe owners
into Oynpic per se, which is a different kind of use
of the word equity.

Q Right, and I think that -- isn't that
because normally owners have placed equity into the
conpany and so we tend to think of the two as the
same, but am|l right that, in this case, the owner,
whoever that is, and I'ma little unclear who the
| egal owner is, but whoever it is could be a |ega
owner wi thout having any or very nuch equity in the
conpany, as if | bought a car, for example --

A Okay.

Q -- but didn't pay any noney down. | would



be the owner, but | would not have equity into the
car.

A. Well, you can think of it this way. What
BP did when it bought GATX is a lot |ike buying
shares. But this ownership is not |ike stocks so
much as in fact, in a sense, buying partnership
shares. And partners -- | nean, this isn't a lega
structure, mind you, but partners typically take
di vi dends out and, when the conpany needs noney, put
i nvestments in.

Now, it can be done in a formof just an
equity infusion, it can be done -- into the conpany,
it can be done in terns of loans. It's typical, in
the oil pipeline industry, for pipelines that are
owned by nmjor oil conpanies, for the infusion of
noney into the pipeline conpany to be nade in the
form of |oans, as opposed to equity infusions.

CHAl RAMOMAN SHOWALTER:  Thank you.

JUDGE WALLIS: Is there anything further of
the wi tness?

MR, MARSHALL: Just one thing, to nake sure
that we're all on the same page on the clarification
here.

REDI RECT EXAMI NATI ON



BY MR. MARSHALL:

Q The ampunts that BP paid in Septenber of
2000, those ambunts were placed at additional risk in
terms of their ever being able to get that anpunt
that they paid for those shares back out of the
conpany. And that cones at the end of the |ine,

i nsofar as creditors and everything else would go; is
that true?

A That's correct. The returns that the
conmpani es get for buying the shares in the conpany
are in the form of dividends, which, as M. Fox said,
I think haven't been paid since 1997, and he doesn't
expect themto be paid in the foreseeable future.

RECROSS- EXAMI NATI ON
BY MR BRENA:
Q At the risk of -- did Atlantic Richfield
Conpany acquire control of Oynpic with that

pur chase?

A The -- well, whoever the owner -- |I'm
sorry, | mean --

Q Pl ease assune, for the purposes of ny

gquestions, that Atlantic Richfield Conpany is the
proper nane of the proper owner for O ynpic Pipe
Li ne.
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A I will -- I"mnot sure that's correct, but
I will go along with your assunption, yes. They did
acquire control, yes.

Q And since they've acquired control, do you
know how much BP Pi pelines has received in total fees
as a result of the change of operators?

A No, | do not. Fox has discussed this.
MR, MARSHALL: Wait, | have an objection
because the questions assune BP Pipelines --
MR. BRENA: | withdraw ny question
MR. MARSHALL: -- had been given a

managenent contract after the control changed, when,
in fact, BP Pipelines was awarded the nmanagenent
contract before that transaction occurred, so --

MR, BRENA: | withdraw the question.

MR, MARSHALL: Okay. Fair enough.

JUDGE WALLI'S: Thank you.

MR. BRENA: |'m done.

JUDGE WALLIS: M. Schink, |I believe we're
done with you for today. | want to thank you for
appearing before us today. W will take a 15-m nute
recess at this tine, resumng shortly after 11:00,
and we will take up then with the conclusion of the
testimony of M. Elgin.

(Recess taken.)



JUDGE WALLIS: Let's be back on the record
foll owi ng our norning recess. M. Elgin has resumed
the stand. M. Elgin, | will nmerely rem nd you that
you' ve previously been sworn. We will take up with
guestioning by M. Brena, as M. Finklea has
i ndi cated that he has concluded his exani nation.

M. Brena

CROSS- EXAMI NATI ON
BY MR. BRENA:

Q Good norning, M. Elgin.

A. Good nor ni ng.

Q I wanted to ask you a few questions about
Bayview, if | may. Wuld you agree that if the
Bayvi ew term nal had never been placed in service, so
that it was used and useful for the transportation of
petrol eum products, that it should not have been
included in Aynpic's rate base?

A I would agree that there would probably be
no basis for including it in rate base; that's
correct.

Q And if that were the case, then it should
not have been depreciated?
MR, MARSHALL: Well, | object to the

hypot heti cal, because it assunmes a fact not in
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evidence. | mean, it was. | nean, this is asking
himto make assunptions, well, if it were dark
out si de, what would you be doing, and I think that
those assunptions are incorrect.

CHAl RMOMAN SHOWALTER: It is dark outside.

MR. MARSHALL: | stand corrected.

JUDGE WALLIS: | do think that -- | do
think that the subject --

MR, MARSHALL: It just seens like it.

JUDGE WALLIS: Yes, | do think that the
subj ect is nore than an abstract hypothetical. It's
based on the witness' testinony and his responses on
exam nation. He did testify as to the term nal and
the nature of his decision, and | think that these
guestions are appropriate in light of that.

MR, BRENA: Thank you, Your Honor

Q Do you have ny question in mnd?
A Yes. If it was not a plant in service,

there woul d be no basis for depreciation, as |
under stand your question

Q Nor the collection of any rate with regard
to that facility; is that fair?
A That's fair, and that was the entire

prem se of the Staff analysis, to adjust. Odynpic's
rates previously were under the Staff's assunption
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1 that that facility would be used and useful and put
2 in rate base; that's correct.

3 Q Can | direct you to Exhibit Nunmber 25? Do
4 you have the exhibits?

5 A. They're in my book. Right here. No, in

6 that pile right there.

7 JUDGE WALLIS: Let's be off the record,

8 pl ease

9 (Recess taken.)
10 JUDGE WALLIS: Let's be back on the record.
11 The wi tness now has the docunment; is that correct,
12 M. Elgin?

13 THE W TNESS:  Yes.
14 JUDGE WALLI'S: Thank you.
15 Q If | could direct your attention to page

16 three of Exhibit Nunber 25, the bottom two

17 par agraphs, titled Bayview, and specifically the

18 | anguage, Bayview is totally tied in and awaiting

19 product availability and the scheduling program Do
20 you see that | anguage?

21 A Yes.

22 Q And if | could direct your attention to

23 page one of that exhibit, which that was prepared

24 sonmetine after the first quarter of 1999, do you see
25 that at the top?



A That's what it purports to say, yes.

Q Okay. Now, would you agree that if a
facility has only been tested, but has never been
actually used for the transportation of petrol eum
products, that it would not properly be considered in
service?

A I"'ma little -- I"'ma little unconfortable
with answering that question, just because of ny
know edge of this facility and what it -- the

operational characteristics and howit is to be used,
and so it's getting beyond ny know edge.

Q Ckay. Please allow ne to restate ny
guestion. |'mnot now asking a question on Bayview,
| am asking that if -- when a facility would be
considered placed in service. |If it were only used
for testing and were never used, in fact, for the
transportati on of petrol eum products, would you
consider that plant facility to be used and usefu
for a shipper or not?

A Under that hypothetical, | would say that
that facility, if it's not providing service to
shi ppers, then it would raise serious questions about
whet her or not it would be considered used and usefu
property.

Q Thank you. | have a few questions. Are



you aware of any case in which this Comr ssion has
gi ven energency relief when the underlying financia
position of the conmpany was i nproving?

A. No, my review of the prior Comm ssion
treatments for interimrate relief in a general rate
case was that the conpany's financial condition was
continuing -- was declining and the prospects were
continuing to decline.

Q Wbul d you agree that, in the past six
nonths, that A ynpic's financial position has
i mproved?

A. The conpany, in the last six nonths, has,
as |'ve testified, inproved its utilization of the
facility, and our analysis attenpted to capture that
i mprovi ng revenue picture of O ynpic.

Q Shoul d this Comm ssion be concerned with
the nmessage that's being sent or the potentia
precedential value of granting energency relief to a
conpany with an inproving financial condition?

A Well, this is precisely what the Staff
reconmendation boils down to, is the explicit
acknow edgenent of that inproving financia
condition. And | mght add that the critical factor
that Staff is proposing in its recomendation is for
t he Commi ssion to consider the facilities that are



there in place serving the public, and attenpting to
provide an interimrate solution on those facilities
that are devoted to public service and serving the
shi ppers on AQynpic's pipeline system

So one other point | did want to add is
that our analysis of the interimstandards clearly
gave us a problem because the traditional kind of
PNB anal ysis assuned that the utility had
publicly-traded securities and the traditional kind
of PNB anal ysis could be acconplished. So we were
hanmpered by our inability to apply that type of
analysis with respect to the outstanding securities
and the restrictions on issuing new debt.

So | think that the Comni ssion can consi der
i mproving financial conditions as a utility, if you
will, turns around, but we have carefully put sone
protections into the circunstances in this case and
how it should be applied, and the critical principle
is look at the plant in service and what are the
facilities there serving the public, and | ooki ng how
t he conpany has financed those and then provi de sone
reasonabl e earnings protection so the conpany can
finance those facilities.

Q Pl ease allow ne to restate and perhaps

better focus ny question. M question is not



intended to go to question Staff's reconmmendati on

My question was, as a general proposition, should
this Cormssion -- is it a legitimte concern for
this Conmm ssion to be concerned about the signal they
send to the industry or the precedent they establish
if they start granting enmergency relief to a conpany
whose financial prospects are inproving?

A Yes. As | understand your question, the
Conmi ssion shoul d consider that, and that's a part of
the Staff reconmmendation, that, in its evaluation of
what is in the public interest, that factor should be
consi der ed.

Q Are you aware of any case in which this
Conmmi ssi on has granted energency relief for a conpany
when the relief requested woul d have no substantia
i mpact on a conpany's ability to attract market -- to
attract debt or capital in the comrercia
mar ket pl ace?

MR. MARSHALL: This is all |egal argument,
I think, for closing. | would object. | don't think
this is going to shed any |ight on anything. And he
can't look at the cases and nake the argunent in
cl osi ng.

JUDGE WALLIS: It strikes nme that the
guestion is not argunent, but asks the witness
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opinion, and | think it should be all owed.

Q Do you have ny question in mind or would
you like for nme to restate it? It was rather
| engt hy.

A. Yes, would you please restate it?

Q I would be happy to. Are you aware of a
case in which this Comm ssion has given energency
relief when the relief that was sought and granted
woul d not help the conpany attract capital in the
conmer ci al mar ket pl ace?

A No. As | previously testified, that was
one of the problens we had with this case, is that
these securities are not publicly traded. Qdynpic is
precluded by the Prudential note fromgoing to
external sources, and that the only real source of
additional capital for this conpany was the revol ving
line of credit that we had previous testinmony and
di scussi ons about the nature of that and how M. Fox
woul d access those additional funds under that
revolving line of credit.

Q Is that -- should the Conm ssion be
concerned with the nessage sent to the industry or
the precedential value of granting enmergency relief
when it doesn't help the conpany attract capital in
the comrerci al marketpl ace?



A Yes, the Commi ssion needs to consider that
factor and the circunstances in this case and
eval uate the recommendati ons and | ook at how we
attenpted to craft a solution to this particular
ci rcunstance and shoul d consi der that.

Q Are you aware of any case in which this
Commi ssi on has gi ven energency relief based on
financi al books and records which have not been
subject to audit?

A Well, I don't know of any, and | think what
you nean in your question, subject to audit, is
whet her or not the conpany is able to issue a
financial statenent that has an unqualified opinion
attached to it?

Q Yes, sir

A So with that clarification of your
question, | would answer, generally, no, that has
been the traditional kinds of -- publicly-traded

conmpani es have audited statenents that are
unqual i fied and that the financial community that is
meki ng the | oans have those statenents to forma
basis as to assess the credit worthiness of the |oan
applicant.

Q Wul d you agree that A ynpic's
unwi I I i ngness or inability to get an unqualified



audit opinion raises the legitimte issue of whether
the financial books and records it's advancing are
accurate and proper?

A. There is concern about O ynpic's books and
records and its ability to get an unqualified
opi ni on.

Q Is that a legitimate concern that this

Commi ssi on shoul d consider with regard to the nessage
it's sending to the industry or the precedentia
val ue of this case?

A Agai n, because these securities are not
publicly traded, in the circunstance it were, | would
say that that would have significant precedentia
value. In this circunstance, |I'm not as concerned
about that.

Q Okay. Is it alegitimate concern for the
Conmi ssion to have?

A Agai n, the Conmi ssion should eval uate that

and | ook at the books and records and understand the
ci rcumst ances surroundi ng this conpany and shoul d
evaluate the weight it gives to AQynpic's inability

to get a qualified -- an unqualified financia
st at ement.
Q Are you aware of any case in which this

Commi ssi on has granted energency relief when the



owners have no equity?

A No, there have been no cases. Generally,
what has happened in those circunstances is that the
continuing | osses have been causing the conpany's
equity to erode, and the purpose of interimrate
relief is to turn that circunmstance around.

Q Is that a legitimate concern for this
Conmi ssion to consider?
A Yes, it is, and ny recomrendati on took that

into account as to how and the reason why | chose to
provi de i nterest expense on those facilities that are
devoted to public service.

Q And again, my questions are not intended,
by inplication or otherwi se, to question the
recommendation; only to probe what is a legitimte
i ssue for this Conmi ssion to consider in the nessages
it sends the industry or the precedential val ue of
t he case.

MR. TROTTER:  Your Honor, I'Il object to
Counsel testifying. He can ask his questions, but
M. Elgin should be permtted to answer.

MR, BRENA: | stand properly corrected.
JUDGE WALLIS: M. Brena.
Q Are you aware of any case in which the

Commi ssi on has granted energency relief when the



conpany has a hundred percent payout dividend policy?

MR. MARSHALL: Well, you know, I'mgoing to
have to object at this tine. The last tinme a
di vi dend was made was 1997. There were cases that
occurred after that tinme when these intervenors could
have intervened about dividends. There's no evidence
about a hundred percent payout policy or not. |
think that msstates the evidence. | nean, this is
entirely inproper and assumes facts not in evidence
and is argunentative

MR. BRENA: M question had no relationship
what soever to O ynpic's particular facts. | was
probing this witness' know edge and famliarity with
pri or Conmm ssion precedent.

MR. MARSHALL: Well, then, | find that
irrel evant and not connected to the facts in this
case and will make that further objection. It seens
to be m sleading, as well, because | certainly got
the inmplication that that's what you were driving at.
Maybe that's --

MR, BRENA: Well, in fact, we put into
evi dence exhibits in which owners of O ynpic Pipe
Li ne have stated that their dividend policy was a
hundred percent payout, but we will argue that in
cl osi ng.



I amjust -- ny question to this witness is
is he aware of any case in which energency relief has
been granted in which the owners had a hundred
percent dividend policy.

JUDGE WALLIS: It strikes nme that M.
Brena's line of questioning does identify areas of
potential concern and asks the w tness' know edge as
to prior occurrence, and asks for the w tness' view
on whether that's a matter for the Conmmission to
consider the witness' responding to those questions.
It mght -- unless you're near the end of that |ist,
they are repetitive in structure, and responses seem
to be simlar, so you nm ght consider, as you proceed,
| unpi ng t hem

MR, BRENA: | will try. |'m somewhat
concerned with having different answers to different
factors.

JUDGE WALLIS: Very well. Please proceed.
Q Do you have my question in mnd, M. Elgin?
A Yes.
Q Are you aware of any -- | guess you said
yes. |I'msorry.
A No, generally speaking, nost investor-owned

utilities do not have a policy of paying out a
hundred percent of dividends. Quite frankly,



utilities traditionally have high-dividend payout
policies. That has been the tradition. There have
recently been sone exceptions to that rule. The
ot her factor, though, to consider is that fromtine
totime the utilities may, because of earnings,
suffer and be forced to pay out -- to keep stable
di vi dends, pay out nore than a hundred percent. So
the question is alnpbst confusing, what is and what
ought in regards to policy.

Generally, dividend policy would not be a
hundred percent payout ratio. That would be an
i nprudent thing to do. But at times, boards of
directors may be forced to pay out a hundred percent
of earnings and dividends and have a policy that
woul d pay out a hundred percent or even 120 percent
or 150 percent to keep a stable dividend, but,
general |y speaking, no, there have not been instances
in prior cases where utilities have had a stated

policy that we will pay out all earnings in
di vi dends, as | understand your question, M. Brena.
Q Yes, you did understand ny question. |Is

that a legitimate issue that the Conm ssion should
consi der ?

A Yes.

Q Are you aware of any case in which this



Commi ssi on has granted energency relief when the
conpany did not have a financial plan supporting that
relief?

A. I generally believe that, for npbst of the
utility cases, the energy cases that |'m aware of,
there was a financial plan, and that included, as
part of their request for interim as | testified,

i ncluded the plan to balance the financings to -- in
ot her words, how much debt, how nmuch preferred
equity, and how nuch common equity.

And general |y speaking, the history is that
the utilities, because of earnings and because of a
need for interim they could not issue additiona
equity because of several factors, and primarily was
-- excuse ne, the dilutive effect of additional --

i ssuing additional equity and the fact that equity
woul d be -- they would issue additional equity bel ow
book val ue.

So that's the history in terns of | ooking
at a financial plan, so that, in nost circunmstances,
the only practical solution was to issue additiona
debt, build up the book equity so that the utility
down the road could issue additional equity.

Q Woul d you agree that O ynpic has not
advanced a financial plan in this case?



A | have not seen one.

Q Is that a legitimte issue for the
Commi ssion to consider?

A Yes.

Q Are you aware of any case in which the

Conmmi ssi on has granted energency relief so that a
conpany coul d add over 30 percent to its net plant in
a single year?

A If | understand your question, is that --
is there an interimcase where the anount of relief
sought equal ed the increase in facilities the conpany
pl anned to ask to add in the future and nake --
somehow say we need to spend $20 nillion, and we need
20 million in relief to fund it? There is no such
case that | know of in the energy industry. There
my -- |I'mnot as familiar with sone of the
circunstances in the water industry.

Q VWhat is Oynpic's net plant in service?
Just roughly. |'mnot |ooking for an exact nunber.

A Net carrier properties, at the end of 2000,
was approximately 97 and a half mllion, including
construction work in progress.

Q And is construction work in progress used
or useful?

A No, it's -- that's precisely what it neans,
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it's still -- it's not classified as plant in
servi ce.

Q So net plant in service would be how nuch,
roughl y?

A The Form 6 identified, | think,
approximately 30 million in construction work in
progress, so it would be about 67 and a half mllion
of what we'd call plant in service.

Q And t he amount -- and your understanding is

is that they're requesting energency relief so they
can add $24 mllion of plant in service over the next
year? |s that part of what -- your understandi ng of
they're requesting?

A Their request states that they plan to
spend, in 2002, an additional $24 million

Q Is this a legitimate factor that the
Commi ssi on shoul d consi der?
A. Yes, | think -- | think it is, and it's

preci sely because of the magnitude of the proposed
rate increases. A 62 percent increase is substantia
and it deserves careful consideration by the
Conmi ssi on.

Q Are you aware of any case in which a
conpany had an obligation to and did not notify the
Conmmi ssion of the debt that it incurred and, through



the emergency relief, it was asking for support of
t hat debt?

A. No, as | pointed out in my testinony, the
traditional kinds of things that we have seen in the
context of interimrate requests are this
intertwi ning of these processes that the Comm ssion
has, and that is the budgets, the financing
applications, so that the Conmission is notified in
terms of what financings the conmpany is doing.

And t hose financings are critical, because
there's only three categories of uses of proceeds
that the statute provides for, and in ny nmnd, that's
an inportant factor, because when the utility issues
| ong-term securities, there's generally that
connection between the noney that you're going to
issue in terns of a security and facilities to serve
the public, so there's that connection, and then
ultimately their long-term financial plan and then
what rates support those facilities and what is
needed in terns of interimrate relief.

Q Wul d you agree that O ynpic has not
notified the Comm ssion of nmuch of the debt that it
is seeking here to support through energency relief?

A There -- for none of the ARCO | oans -- for
all but one of the outstanding -- or | msspoke. Al



but two, | believe, there have been no security
applications filed.
Q Are you aware of any case in which the

Conmi ssi on has granted energency relief for the
pur pose of supporting debt incurred for expenses
unrelated to its plant in service?

A No, | do not. In fact, that was, as |
previ ously nentioned, that's the fundanenta
principle of the Staff case, is that there has to be
a connection. The Staff recommendation is, in terns
of that principle, the connection between the interim
relief and the facilities serving the public.

Q Woul d you agree that O ynpic is requesting
relief in part to support debt which is unrelated to
pl ant in service?

A That's my concern, yes. And that's the
fatal flaw in their proposal, is that there is no
connection between the interimrate relief that
they're requesting and the interest expense that they
have incurred and the anount of debt that they have
outstanding and the facilities that are there to
serve the public. There is no connection and | can't
make one and | can't find any financial informtion
that would enable ne to put something together to
reconcil e those, those factors.



Q And you woul d agree that that's a
legitimate concern that the Commi ssion should
consider in ternms of the nmessages it sends to the
i ndustry and the precedential value of this
proceedi ng?

A Yes, and it's a factor that | considered,
as well, in nmy recommendati on.
Q Are you aware of any case in which the

Commi ssi on has granted energency relief when there
are a great deal of expenses and debt that are
affiliated in nature, which the parties or the
Commi ssi on have had no opportunity to thoroughly
revi ew?

A Well, and that's -- yes, and that's
precisely why | did what | did. | had to nake the
assunption that there was that connection between the
debt that | could identify that reasonably appeared
to be connected to the facilities in service.

Q I think perhaps | msspoke. Let ne ask ny
guestion again, the way that | intended to. |[|'m not
sure that | asked it correctly. Are you aware of any
case in which the Comnm ssion's granted emergency
relief in which there are a great deal of affiliated
transactions in which the parties and the Comni ssion
hasn't had adequate time to thoroughly review?
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A Well, if there were affiliated transactions
that were included in the cost and they weren't
reviewed, that would be a concern, yes.

Q And that would be a legitimte concern with
regard to -- that this Conm ssion should consider?

A Yes, although |I think you and | probably
m ght be using the termaffiliate in different
senses.

Q Pl ease, pl ease explain

A I think you're using the termaffiliate in
the context of an owner or in relationship to a
subsi di ary, and my understanding of the term
affiliate transactions has to do with transactions
bet ween subsi di ary conpani es of a common ownership
so | use that terma little bit differently in the
sense of how our affiliated interest statutes are
constructed and worKk.

Q I was thinking about the series of
affiliated rel ati onships. Are you aware of the
series of affiliated relationships between O ynpic
and BP Pi pelines who is not an owner?

A I'"mnot aware of them and | understand and
| heard the testinobny that -- about the different
hats that the officers and the enpl oyees of the
conpani es wear, and | don't fully understand al



t hose transactions and how they --

Q Are you aware of any case in which this
Commi ssi on has granted enmergency relief for a conpany
that did not neet the PNB test since it was adopted?

A No, and as | testified, the PNB case can't
be applied in this circunstance, but | attenpted to
apply it in the spirit of the test.

Q Shoul d the Conmi ssion be concerned with the
potential precedential inmpact of granting emergency
relief under a new standard other than the PNB test?
Is that a legitimte concern that this Commi ssion
shoul d consi der?

A. Well, yes. And that is precisely what |
did, is to provide a recommendati on that captures al
these factors that should be considered, and for the
Conmi ssion, as a recommendation, to provide interim
relief that is, in ny mnd, in the public interest.

Q Thank you. | just have a few nore
guestions. Are you aware of any circunmstance in
whi ch financial ratios have been used to determne
energency relief for a conpany that has zero equity?

A. No, and in fact, in fact, a ratio analysis
in this context makes little sense, because of the
fact that the conpany has no equity. Those financia
ratios are all established with the premise that



there is equity and that the coverages are nini num
targets based on the fact that there has to be sonme
protection on the downside, and that is the conpany's
equity investnment in the facilities serving the
publi c.

Q Are you aware of any circunstance in which
financial ratios have been used to determ ne the
energency need for a conpany with unaudited books and
records?

MR. MARSHALL: This has been asked and
answer ed, Your Honor.

MR TROTTER: 1'Ill join that objection
Your Honor.

MR, BRENA: |f | nay, my question went to
whet her he was aware of any case in which enmergency
relief had been granted with unaudited books and
records. This question went to whether he's aware of
circumstances in which financial ratios have been
used to deterni ne an energency need for a conpany
wi t h unaudi t ed books and records.

JUDGE WALLIS: Wth that clarification--

MR, TROTTER: Counsel -- may | ask Counse
if he means financial ratios to nean an equity ratio?
Because a financial ratio could be a coverage test or
sonmething else, so | don't know,
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1 MR. BRENA: | was intending it broadly to
2 i ncl ude whatever this wi tness' understandi ng of

3 financial ratios included.

4 MR, TROTTER: Okay.

5 Q Do you have the question in mnd?

6 A Yes, | do. For the sane reason that

7 Prudential has the issue with the qualified nature or
8 the inability of Aynpic to issue an unqualified

9 statement, if you would cal cul ate financial ratios,
10 you have to have financial information. And so if
11 you don't have an unqualified statenment and you

12 cal cul ate rati os based on income or equity or book
13 val ue, and you don't know whet her or not those are
14 meani ngful figures, the ratios are just as wel

15 meani ngl ess. You don't have that connection

16 MR, BRENA: Thank you. | have nothing
17 further.

18 JUDGE WALLIS: Questions fromthe Bench?
19
20

EXAMI NATI ON
21 BY CHAI RWOVAN SHOWALTER
22 Q Now, ny first question is does your
23 recommendati on depend on an adopti on or endorsenent
24 or acceptance of either the FERC met hodol ogy or a
25 di fferent methodol ogy? In other words, in the
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general rate case, what nethodology is appropriate is
an issue, and I'mwondering if, in your opinion, it's
an issue in this case or, to be nore precise, whether
your recomendati on depends on net hodol ogy?

A. No, it does not, Your Honor.

Q Okay.

A. Chai r woman.

Q Ei ther one's fine.

A Yes, |I'msorry.

Q | always did |like -- Conm ssioner Henstad

once called ne Chairwalter. N ce contraction. |
know it's a mout hful, so Madam Chair works well off
t he tongue.

Well, ny next question is is the issue of
this conmpany being a debt only, no equity conpany, is
that -- is the soundness of that an issue in whether
we grant interimrate relief or --

A Utimately, in nmy recommendation, no. But
at the sane tinme, though, | was mindful of that very
fact and mi ndful of the very fact of the testinony
you' ve seen by others of this disconnect between what
they have here in the interimand what they're asking
for in the general rate case, because there is a
total disconnect.

And it's a concern that as | get into this



pi peline rate-meking, |'mvery concerned about, and
that is the fact that you have a conpany that's al
debt, or very little equity, but the basis for rates
presunes that there's equity. And it enables a
conpany to generate trenendous anounts of cash, and
you' ve al so heard, seen testinony about what they
call the dividending up of the cash to the parent.
And if there's an -- if there is an accident and
there is something that you need this financia
cushi on, what do you do?

Q You've said if there is an accident? |
t hought you said if there isn't an accident.

A Yes, if there is an accident.
Q Okay.
A So you don't have that financial cushion,

and so what should be done? And it seems to me that
the testinmony of M. Hanley, to sone extent, was
persuasi ve, is that sonmebody has to step up

You have a history where this pipeline was
-- had very low equity investnment and it generated
tremendous anounts of cash when everything was going
well. The accident happened. Now, all of a sudden
there was no noney, there was no equity, and now it
has all these expenses to reassure the public that
it's a safe pipeline, a new operator that's bringing



in new practices and procedures that cost nore, and
the fact that they want to make safety inprovenents.
So you need to spend all this noney, but there's no
equity. There's nothing there to support those

| osses, because they're truly | osses.

Q Ri ght, but does your -- | want to stick to
the subj ect of what premises are inplicit in your
recommendation or in the other parties
recommendat i on.

A Okay.

Q So do | understand that you are taking as a
gi ven, for purposes of your recomrendation, that this
is a conpany with no equity?

A That's correct.

Q And does your recommendati on assune or not
assunme that the owners will respond in sone way to
the rate increase you recommend? And by sonme way, |
mean does it assune that they will put in nore noney,
for example, nmore equity?

A It assunmes that -- the one and a half tines

coverage that | recomend, it assunmes that the
facilities that are there serving the public, they
can provide debt service, and over tinme have
sufficient revenues as things turn around to
eventually build up sone equity in this conpany.



Q Al right. But we're just tal king about
the interimhere. And so if we accept your
recomendati on and aut horize a 20 percent increase,
in your opinion, is that alone enough to carry this
conpany through the interimin a state of financia
condition that at |east won't deteriorate?

A It -- first of all, the financial condition
is beginning to inprove because of the ability of the
conpany to nove volunes on its system at 80 percent
pressure, 91 percent utilization

VWhat | think ny recomrmendation will do
woul d be enabl e the conpany now to take, with these
i ncreased revenues, and produce a pro forma incone
statenment and bal ance sheet sufficient to show that
it can provide a way, a light at the end of the
tunnel. You can't turn it around overnight, but what
| attenpted to do was nmove the conpany in the
direction, provide a light at the end of the tunnel
and that the conpany would be able to put those
financials together and then M. Fox woul d be able
to, in his capacity, make the call and get the npbney
to make those inprovenents between now and the end of
the interim and then we can get on with the rate
case and resolve the issues about rate base and rate
of return and produce final rates and really nove



this company forward

Q I want to digress for a mnute to the word
inmprovenent. It's arelative term but it neans that
a conpany's doing better than it was before, but a
conpany could be inproving fromone of al nost
jeopardy to being sound, or of in bad shape to |ess
t han bad shape, or absolutely mniserable shape to bad
shape.

Doesn't the absolute state of a conpany
make a difference in our determ nation on whether to
grant an increase or not? Aren't we -- isn't the
goal to get a conpany on sound financial footing and
sound managenent; not just to go fromvery, very bad
to kind of bad?

A In the context of the interimcase, | think
what |'ve recommended here is nmoving frombad to not
so bad, if I can use those kind of characteristics.

Q Okay.

A And we think it's inproving. W've
i ncorporate -- and M. Col bo can talk to you nore
about this, in ternms of his best shot at what the
near-term prospects of Aynpic will be because of the
turnaround. And that's what we're attenpting to do,
just to get us like, as | just said, bad to not so
bad, and we at |east put together a pro forma



financial that should say here's a light at the end
of the tunnel. We're nmoving in the right direction.
My problemwi th the conpany's case is they
want 62 percent, they want it now, and they want,
because of that, in an interimcase, 60 percent
change in rates increase, and let's solve it al
right now. And |I'mvery unconfortable with that and
I"'mvery -- and |I'm very unconfortabl e because
can't tie it to -- those securities to anything
that's remptely close to facilities that are there in
the ground serving the public, and that's the big
di sconnect | have. And that's why | just, you know,
| just can't get to anywhere near what the conpany is
saying is a reasonable outcome of the interimcase.
Q In a way, isn't the conpany saying the
conpany as a whole, with all of its liabilities and
difficulties and expenditures, is in bad shape, and
unl ess they can get conpletely out of that bad shape,
they can't spend the necessary noney for what is in
the ground? |In other words, aren't they, in effect,
saying we've got to | ook at the whol e conpany,
because you can't address part of the conpany w thout
-- or if we only address a part of the conpany or a
part of its assets and don't deal with the rest, the
owners, in this case, or |lenders won't be satisfied?



A That's their case

Q Well, | nean, to take it into a different
context, maybe, take a utility that has regul ated and
unr egul at ed conponents, and supposi ng the unregul at ed
side nearly ruins the conpany. And therefore, the
conpany can't borrowor it's difficult for its
regul ated side to function very well. Then, in that
i nstance, don't we get simlar argunments, that unless
we somewhat take the whole conpany into account,
we're not going to make very nuch progress on the
regul ated side? On the other hand, the ratepayers
shoul dn't bear all that risk of that unregul ated
side. Is this a simlar situation, but slightly
di fferent than the regul ated/ unregul ated aspects?

A It's simlar, but I would say that you
still have to -- what nakes it dissimlar is at |east
there, on the regulated utility front, you could try
to cordon off and sequester the regul ated operations.
In this circumstance, it's just so hopel essly
intertwined that | just don't know how to unwind it,
whereas in the Avista case that we were invol ved in,
we had sone testinony about how to do that, and M.
Schoenbeck had sone recomendati ons that | think had
alot togo for it. You kind of divide up the
utility, look at sone conparabl e groups and nake



rates and, you know, that's all you can do. In this,
in away, |I've tried to also incorporate that, saying
what is truly there in noney spent for the utility.

And so ny anal ysis, |ooking at the bal ance
sheet and the plant accounts, saying yeah, that
shoul d be financed and that should have a return and
the conpany should have a reasonable ability to pay
debt service on that. That's how ! tried to do a
simlar and a parallel analysis for purposes of this
i nterim case.

Q But by the tine you add up your shoul ds of
this is justified or this should happen, you added it
up and you got to approximately a 20 percent
i ncrease.

If you step one step back and we authorize
that increase, but no nore than that increase or no

ot her conditions, | hear you say that should be
enough to get them on footing, but another question
iswill it. And what degree of confidence should we

have that that will get it off or, you know, continue
to get it back on track, and what if we're wong?

A. Well, 1 think your question is if you're
wrong -- in the Avista case, and to sone extent, we
-- the Commi ssion fashioned a solution and tried --
at least | read your order as saying we thought this



was reasonable and this would prevent a downgrade,

but the downgrade happened, and things go on. It may
be that this isn't enough and -- but | think, in ny
estimation, |'ve | ooked at the docunments and | ooked
at the source of financing, and the only reasonabl e
source is that additional 20 million under the

A ynpic -- under the ARCO revolver. And | think that
telling the conpany that interim based on sone

senbl ance of plant in service, is all we can do, and

you'll get -- the attorneys will nmke argunents
about, you know, the |egal constraints and what not,
but practically, | just can't say that 62 percent is

right, as the conpany's saying, because it just seens
to me that providing enough relief to conpletely fund
a capital programis not the right thing to do. It's
not to ask the shippers to pay all the costs of the
2002 construction program

It may not be enough and it may be -- as |
testified in Avista, sometines in receivership is the
answer, but -- and this was caused by the fact that

t he conpany had no equity. And you know, as the
Conmi ssioner and trying to figure out what's in the
public interest and put nyself in your shoes, | think
that our analysis is clearly one that is principled,
it is, in my estinmation, the right signal, it's



nmovi ng the conpany towards buil ding up some equity.

And if that's not enough, then we'll have to see what
falls out fromthat, but it may be that there is no
solution but for -- even 62 percent nmmy not be

enough, is ny concern, and | heard testinony the

ot her day that said without equity, who's going to
l oan. You can't borrow a penny wi thout having sone
equity.

So we have to nmove forward, we have to get
this company in the right direction, but a 62 percent
i ncrease just doesn't cut it, and | think that our 20
percent increase, and given the fact that the
conpany's beginning to turn around, we're noving in
the right direction, and I'"'mfairly confident that
this will be the right signal

CHAl RWOVAN SHOWALTER:  Al'l right, | have a
few nore questions, but | think we should wait till
after |unch.

JUDGE WALLIS: Very well. Let's be in
recess until 1:30, please.

(Lunch recess taken from 12:00 to 1:30

p. m)

JUDGE WALLIS: Let's be on the record,
pl ease. At the prehearing conference | ast Thursday,
M. Marshall nmade an inquiry about a docunent that



t he Conmi ssion had received, and | nade inquiries on
Friday and | ocated the docunent and was told that the
docunent had been received and a reply sent.

It turned out that that was in error and
that the reply had not been sent, but the process
that the Commi ssion uses when a letter is sent
regarding a pending matter is to hide that fromthe
Commi ssioners. And as of today, neither the
Chai rwoman nor Conmi ssioner GCshie have seen the
letter in question, and the issue at this point is
how to deal with it.

M. Brena has suggested that we just |et
the matter drop as it is and not take it further
M. Marshal |l ?

MR, MARSHALL: | brought it to Your Honor's
attention because I'd just been inforned that day and
haven't yet seen the letter nyself, but there m ght
be one out there that needed to be brought up in the
context that if it had been reviewed, then it should
be made available to all parties, so they would have
an opportunity to respond to it.

| think it's like any other letter. So
long as all parties have it, | think that satisfies
the Commission's rules, and that's why | thought |
ought to bring it to your attention. How the



Commi ssion wants to handle it is entirely up to the
Conmi ssion. | don't have a viewpoint as to whether

the Comm ssion should read it or should not read it.
To me, it's -- | still haven't seen it, by the way,

so | don't know what it is in terns of any nore than
a -- you know, to who -- from whom and to whom

JUDGE WALLIS: W did provide a copy to all
parties this norning.

MR. MARSHALL: | did see that, but I
haven't read it, actually. | was going to, and |
haven't even read it nyself.

JUDGE WALLIS: It would not, under ordinary
circunmst ances, either be delivered to the
Conmmi ssi oners, nor nmade a part of the record. And M.
Brena, as | take it, is suggesting that we just |eave
it with that. |Is there any coment from ot hers?

MR. TROTTER: That treatnment is appropriate
from Staff's viewpoint.

MR. FINKLEA: | conclude with Staff and
Tesoro.

JUDGE WALLIS: Very well. M. Marshall, if
you have any alternative suggestions, then | believe
we'll leave it with that and that will be the status
of it.

MR, MARSHALL: That's fine by ne. As |



say, it's entirely at your discretion

JUDGE WALLIS: Very well. If the letter
had been delivered and if it had been received by a
Conmi ssi oner, then our process would have been to
follow the ex parte contact rules and to nake it a
part of the record.

As it has not been delivered, then | don't
notice that the Commi ssioners are sitting next to ne
wondering what's going on, but it not having been
delivered, there has been no contact, and we'll just
leave it with that.

MR. MARSHALL: That's fine.

CHAI R\MOVAN SHOWALTER: | just want to
clarify one thing. You said that neither
Conmi ssi oner Oshie nor | have read the letter, and
don't think you nmeant to inply that Conm ssioner
Henst ad has.

JUDGE WALLIS: | did not nean to inply
that, no. [I'mjust looking to my right and seeing
who' s here.

CHAl RWOMVAN SHOWALTER: | just have a

guestion on this subject. Wen we receive letters
from menbers of the public in general rate cases,
they tend to be collected in a pile and delivered to
the Ofice of Public counsel, or at |east maybe not
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delivered to, but reviewed by or handl ed or managed
by.

JUDGE WALLIS: Yes.

CHAl RMOVAN SHOWALTER:  And | guess |'m
uncl ear mysel f what that process is and whether there
are two processes, one for sone type of genera
letter and another for other letters, or are we
dealing with the same process? W have no Ofice of
Public Counsel in this case, but | don't know if that
makes a difference or not.

COW SSI ONER OSHIE: | have the sane
question. | concur with the Chair. You know, what
is the process for a letter of this nature and why is
it different than other public comment that we
recei ve?

JUDGE WALLIS: In a simlar matter, letters
are provided to Public Counsel, public letters, and
Public Counsel, as a matter of routine, nmakes them
avail able to the Comm ssion by offering themas a
group as illustrations of public sentiment. |If a
letter is received that is of a different character
then Public Counsel, as counsel for the public, is
able to take those and pursue them

In this proceeding, we have no Public
Counsel. In simlar proceedings in the past, the



Assi stant Attorney General has taken on those
responsibilities. As far as | know, this is the only
such letter that the Comm ssion has received
regarding this particul ar docket.

MR, TROTTER: | might just offer that,
havi ng been Public Counsel at one tine, those are
often offered into the record for illustrative
purposes only. There's also -- Public Counse
solicits public conment generally and does not filter
it as such, and there are sone concerns -- | know, in
a recent Puget Sound Energy case, where
comruni cations cone in and they may be solicited by
the conpany initially in some manner. | don't know
if this particular one was, but usually these letters
don't conme in of this nature we're tal ki ng about here
conpletely out of the blue, and so there is that
concern that -- again, |I'mnot alleging anything, but
that if the utility is behind the effort to influence
you, that that's a different |evel than a consumer
heari ng about the case and witing their opinions to
you. And that being just used as illustrative of
public sentinment. So those are the conpeting
concerns.

In terns of the strict ex parte rule, |
believe it speaks to parties, and this particular



letter was not froma party, but I comend the

Commi ssion for being cautious about it, but | do
think it may be worth inquiring into the ground rules
on a nore formal basis and try to figure out a system
that maybe works better than what we have now.

MR, BRENA: |f | may, just briefly, to
respond to Conmi ssioner Oshie's concern. M concern
is on the |last day of a hearing and a letter comes in
that I was unaware of, | have no opportunity to
cross-exanm ne on any of its contents, none of the
normal procedural due process that would be avail able
tonme, if it were tinely received or if | had an
opportunity to go to the author or | had an
opportunity to voir dire himor put himon the stand,
ask himfor the basis for the letter and how it came
to be and the origin, none of those procedura
saf eguards are available with regard to this
particular letter, and that was the basis for ny
recommendati on, just to keep that stuff conpletely
out of the hearing room

CHAl RAOVAN SHOWALTER:  All right. And I --
we are at a bit of a disadvantage here, but | gather
every party here has been able to assenble the
evi dence that each party wants to present and have
that subject to the other party's scrutiny. 1In other
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words, we're tal king about additional comrents from

non-parties, which really don't affect the ability of
all of the parties to present whatever evidence they
deem rel evant for our consideration.

MR. FINKLEA: | think that's correct.

MR. TROTTER: Yes, | think the concern is
that if the letter should be used for substantive
evi dentiary purposes, there's a problem | don't
thi nk the Commi ssion has ever done that, or if they
did, they'd allow process. But to the extent it's in
the record and you're looking at it, sometines it's
hard to divorce those two types of approaches, so
that's the gist of the problem 1 think.

MR, MARSHALL: We may have made this nore
nmysterious than it should be, and again, | think it's
up to the Cormission. | think this is one of those
ki nds of things that if there were Public Counsel
this probably would have cone out in some manner
even though it's not fromthe public, per se.

|'ve just been shown that the reply letter
indicates it had been entered into the record in this
case.

JUDGE WALLIS: That is incorrect, and
considering the views of Counsel, it will not be, and
we will advise the witer of the letter to that
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effect.

MR. MARSHALL: Good.

JUDGE WALLIS: Very well. W now resune
the exami nation of M. Elgin.

BY CHAI RAOMAN SHOWALTER

Q Well, I'"'mtrying to renenber where we were
before lunch. You are not a |lawer, so | don't want
you to worry about whether the Conmm ssion can or
cannot do this. W can ask for legal briefing on
| egal questions. But if the Conm ssion were to
condition a rate increase, a tenporary rate increase
on ot her actions of the conpany, would that increase
the likelihood that this ratcheting up that we want
to achi eve could be achieved? And by ratcheting it
up, | mean, it seens to be your sentinent that
everyone needs to take steps to get the conpany on a
firmer footing.

A. That's correct.

Q And your recomendation of a rate increase
is one of those steps?

A Yes.

Q Well, what are the other steps? If the
rate increase -- if the interimrate increase is step
one, what would step two or three be?

A Step two would be clearly the conpany
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continue with its --

Q I think your mike isn't on.

A. I"'msorry. Yes. Step two would be the
conpany continue with its 2002 capital program and
get the pipeline operating up to a hundred percent
pressure to enable it to further increase throughput.

The second -- third step would be bring the
Commi ssion a financing plan, sonme kind of |ong-term
financing plan as to howit would plan to finance and
operate this business on a long-termbasis. Clearly,
as | previously stated, if the conpany is given sone
ki nd of, for rate-making purposes, a hypothetical
capital structure and we provide rates based on that
hypot heti cal and the conpany continues to finance
with a hundred percent debt, that would be sone kind
of concern down the road, but, you know, as part of
the financing plan, if they said we would be noved to
-- let's just say, for argunment purposes, a 50/50
debt equity ratio, some kind of plan to get there,
and how the rate relief would fit into that and what
ki nd of series of steps over tine they would take to
get to there.

And then the other thing, it seenms to ne,
is clearly | ooking at the conpany's bal ance sheet,
what role does its investnent in Cross Cascades play.



In other words, should those facilities be sold or is
there any long-terminpact to ratepayers of
continuing to have that on its books. And I think
for now, that's about the only things that come to

m nd.

Q Well, those are five other steps.
Supposing we did condition our rate increase on firm
evi dence that those steps were underway? | don't

know to what degree, but let's say they were
satisfactorily underway.

If we had that kind of evidence, would it
justify a higher interimrate increase, in your mnd?
In other words, is your recommendation in some way
constrai ned by the absence of these five steps and
woul d be | ess constrained if there was nore evidence
of these steps?

A I'"mjust going to answer this, because
haven't run the nunbers, but clearly, the 62 percent
increase that they're asking for in the interimand
the general, the thing that drives that is -- and you
asked me previously, does this recomendati on get --
prejudge the issue or get to the issue about FERC
nmet hodol ogy.

But clearly | have sone constraints in ny
recommendati on, because | don't necessarily agree



with the trended rate base nethodol ogy that the
conmpany's proposing. And clearly | have a concern
about the di sconnect between the way the conpany's
financed today and what they're proposing for an
equity ratio with a general rate case. So to that

extent, | have constrained ny reconmendation to
recogni ze the realities of how this conpany is
financed. So in that regard, | have not run the
nunbers.

But in a general rate case, the nature of
these costs and the nature of the company's cost of
service is driven principally by investnents, return
on rate base, and the conponents of that, and that
woul d be return on equity and capital structure.
Those are trenendous cost drivers in the conpany's
total cost of service.

So | think the answer to your question,
yes, that this recomendati on woul d be different had
t hey been financed probably differently.

Q Al right. Well, then, would it justify an
order that says if you do nothing nore, you get a 20
percent increase -- this is fromyour point of view
-- but if you do various steps, it would justify a
hi gher rate of increase, interinf? Does that make any
sense?



A For interim purposes, no.

Q Okay.

A But for the conclusion of the rate case and
where we're going in terns of a long-termsolution to
this conmpany's problens, | think it does.

Q Okay. | want to get back to sonething you

just said, because it seenmed to inply that, in fact,
you are sonewhat constrained in your recomendation
by, in effect, rejecting the FERC net hodol ogy; is
that right? O is it because you don't agree with

t he FERC net hodol ogy that, in part, your
recomendation is only 20 percent?

A No.
Q No?
A No, what | was saying is that -- | thought

| understood your question to say am | constrained
now and in the context of what would be the
conditions in this long-termsolution to the probl em
VWhat | was getting at in termof ny
anal ysis now and my constraint was | had to | ook at
what was really there and what | felt confortable
about, the nature of the conpany's investnent in
actual facilities, and then how they finance that, so
that was my constraint.
And then, as we nove and transition from



the interimto the general, and even the |ong-term
solution to this conpany's problems are all, in ny
mnd, tied to how they finance it and what's really
there serving the public. What are the facilities.

Q Al right. The reason I'masking this
guestion is that | amunclear to what extent anyone's
reconmendati ons depends on the acceptance or
rej ecti on of FERC net hodol ogy, and this is interim
only, and if, if -- and it's anif -- if the
Conmi ssion has accepted in its |ast rate approval a
FERC net hodol ogy, then I'm not sure we should be
anendi ng that nethodology in an interim proceedi ng.
That's for the general

And so if the status quo -- if the status
quo is kind of a FERC net hodol ogy because we have
previ ously approved sonething based on it -- and al
those are ifs -- but if that's the case, | think we
shouldn't revise that until we've had a full hearing.
And | want to understand what |'m being asked to do,
either by Staff or the other parties, in terms of any

revisions of that nmethodology. |If it's not an issue,
that's fine.
A Let me nmake it very clear that ny

recommendati on, the recomendati on of the shippers,
and the recomendati on of the conpany have nothing to
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do wi th FERC met hodol ogy.

Q Okay.

A. So in adopting any -- any one of the range
of solutions that are out there proposed, nobody's
asking you to decide that issue.

Q Al right. That's good. Let ne shift,
then, to the issue of the throughput and deficiency
nodel. |s the presence or absence or acceptance or
rejection of a throughput and deficiency nodel, and
coupl ed maybe with a no equity elenent, is that
related to the FERC net hodol ogy or not?

A It's not at all related to the FERC
nmet hodol ogy.

Q Okay. This denpbnstrates that | don't know
anyt hi ng about the FERC net hodol ogy, which is a good
thing, since this is only the interimcase.

| wanted to ask you about your comments --
I think it's on page 10 of your testinony.

A | have that.

Q It's your comment that we should be making
sure that the 2002 expenditures are for essentia
expenditures, and what that neans. | guess ny
gquestion is, if you have an ongoi ng conpany who's
needi ng to nmake reasonabl e expendi tures, why woul dn't
the appropriate range be reasonabl e expenditures to



keep the conpany going, as opposed to do essentia
expenditures? Why would we be restricting what
shoul d be spent from reasonable down to essential ?

A Well, there's two factors to consider. One
isis the timng right to finance the project.
Sonetinmes timng makes a considerable difference.

And then the second thing is that if you are in an
energency and you have constraints on capital and
cash flows, the prudent thing to do is to | ook at
every -- |eave no stone unturned with respect to what
is absolutely essential and necessary.

Goi ng back in the history of the
Conmi ssion's cases on interimrelief, quite a few of
them had to do with ongoing construction projects for
| arge thernmal generation, particularly the electric
conpanies. And then, in sone instance, in other --
it's -- soin ny nmnd, there was a shortage of power,
the conpani es had to have access to capital markets,
they had to continue these projects, they had to get
these long-lived assets built, and so there was this

kind of this assurance that everything -- the conpany
| ooked at every possible nmeans of saying we had to
spend this noney. There was -- the public denanded

the service, we're short of power, or sone situation
like that.



And so in nmy mnd, | |ooked at their budget
and | couldn't tell whether or not one el ement or
anot her was essential, and so in ny review of the
prior cases, this was one of the criteria that the
Conmi ssion | ooked at. And so on page 12 of my -- on
page 10, line 12, that was the point.

Q Okay. But if you have expenditures that
let's say are reasonable, but not essential, but need
to be done sonetinme, maybe unli ke a go, no-go
decision on a big plant, doesn't it just defer these
reasonabl e expenditures to a later tine period, in
whi ch case you're nore or |less frontloading what's
needed in the next rate period?

A But the interimrate relief standard is in
an energency, and so if sonething can be deferred,
then to get us through the enmergency and to get us to
a point where we can determ ne the revenue
requi rements and the cost of service on an ongoing
basis and will prove the conpany's cash flow on a
rat e- maki ng basis, then that would be the tinme for
t he conpany, now, to begin to deal with those
expenditures that are necessary, but not essential.

Q Al right. But once we figure out the
permanent fair, just, and reasonable rate on a going
forward basis, wouldn't it now have to cover nore



expenditures in the first several nonths or year of
the rate period because those expenditures had not
been carried on in a normal way in the previous
peri od?

A. You have those, they're deferred, so
assum ng that you have the continuing accunul ati on of
ongoi ng expendi tures, but now you have the cash fl ow,
and now you have the ability to not only have a
bal anced capital budget, but you have a bal anced
financial plan as to how you're going to finance it
on an ongoing basis in a reasonable manner, which
woul d i nclude debt, preferred equity, and common
equity.

So you'd have all the pieces in place so
that, on an ongoi ng basis, you have the cash fl ows,
you have the bal ance equity capital structure, and
you have a financially sound utility on a going
forward basis, can go ahead and finance those
operations.

Q Well, I don't think |I'm speaking of the
current situation; |1'mjust speaking theoretically.
That if you push out of one period into another
peri od reasonabl e expenditures, don't you necessarily
rai se the revenue requirenment?

A No.



Q And why not ?

A Because primarily what you're doing is just
deferring a capital expenditure to the tinme that you
have the revenues to support the investnent. 1In a

purely theoretical situation in finance, any utility
is capital constrained. So the capital budget in
question for a financial officer of a conpany is
anongst conpeting projects where |'mcapita
constrai ned where | coul d defer sonething, but do

somet hing el se. Relative speaking, |I'mnot costing
me anything nore; I'mjust rationing ny capital
And | think the interimcase is -- isn't

anal ogous to that situation. That we deal with the
enmergency, what's essential, we put the conmpany on
financial footing that's sound, and now the conpany
can go and finance, issue new debt, issue preferred,
i ssue common and finance those projects, but by
deferring something, it's possible that you could
i ncrease some expense, like if you defer maintenance
on somet hing, but then that cones in question of
degree, and is it essential or can it reasonably be
def erred.

And | think that those are the kinds of
decisions -- and this is what ny testinony's about,
is we don't have that in front of us now | just



don' t know.

Q I might be forgetting what | asked you
before lunch versus after lunch, but do you have an
opi nion on there being a difference between debt and
equity of an owner, and let's assune that we're
conparing an equitable interest by an owner versus a
| oan whi ch perhaps is second in |ine behind sone
other loans. W had testinony earlier this norning
that both of themrepresent risk, but are they the
sane?

A Yes, and |I'mnot sure | understood what --
fully the inport of M. Schink and what he was trying
to distinguish there. In ny mnd, at |east what |
under st ood your question, is that this was sone other
questions, | believe, of M. Batch, as well, is that
if you own, have an equity interest in sonmething and
you have sonmething to lose, clearly the ability for
you to secure financing, in nmy mnd, is enhanced.

Q Okay. But -- oh, maybe you were going to
keep goi ng?
A. No, | think that that's -- that's ny

under standi ng. Now, what M. Schink was trying to
say in that discussion you had with himearlier this
norning, |I'mnot sure | understood. | think what
he's saying, at the nobst fundanental level, is that



any project has risk, and whether it's financed with
debt or equity, irrespective of that, capital's at
risk. And that's as far as | understood what he was
sayi ng.

The other thing | understood himsaying is
that it clearly didn't matter how it was financed,
because the only thing that mattered was nore

revenues to A ynpic, and so, other than that, |'m not
sure | really can go nmuch further with that.

Q Well, | wasn't really asking you to
interpret his coments, but just ask you whet her you
see a difference in $50 mllion of equity versus a
$50 nmillion I oan froman owner?

A Yes, because the owner -- the owner is

putting it all at risk, that his interest clearly
beconmes secondary to a bond holder. And so at the
nost fundanmental |evel, $50 mllion of debt and $50
mllion equity is a risk, but if I'"ma note hol der
and | can have some claimto the assets as a note
hol der before equity owners, I'min a preferred
posi tion.

Q Ri ght, but what if there are no equity
owners? So | nmean, in effect, has the owner/l| ender
who cones second after non-owner/lenders, is that
owner/lender in the |ast position anyway, because
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1 there's no equity to be above?

2 A That's right.

3 Q So then, is there a difference? lIsn't --
4 in each case, isn't the owner last in line, either as
5 an equity holder or as a lender with no equity bel ow
6 t he | ender?

7 A Well, and this is why | had the trouble

8 figuring out what the discussion was. | nean, and

9 think part of it traded on the ambiguity of the word
10 equity. This conmpany has no equity. |In fact, its

11 equity is negative. So for purposes of -- just
12 because | have equity interest in the conpany, if I
13 | ook at the bal ance sheet, there's nothing there.

14 There's no book value. There's nothing there that |
15 can cl ai m ownership of, other than | have a piece of
16 paper that says | had a 70 percent interest in the
17 equity, but there's none. So if | continue to |oan
18 noney --

19 Q Well, could that be the answer? | don't
20 know. But maybe the answer is once you get into a
21 negative equity, then doesn't the | ender, the

22 owner /| ender stand above sonebody who -- one way or
23 anot her, the conpany got to a negative equity, which
24 | assune neans there's sonebody hol ding a bag

25 somewhere, an enpty bag. And if that sonmeone were no



one other than the owner/|ender, | guess it wouldn't
make any difference, but if the soneone includes
sonebody other than the owner/| ender, then doesn't
the owner/l ender stand in a better position than the
one who ot herw se woul d have introduced equity and
then lost it?

A Well, yes. | nmean, if you had a conpany
that has negative equity, that neans that there's
nore claimin |loans than there are assets to be
pl edged, and there is no ownership interest
what soever, and so that, on liquidation -- | mean,
I'"'mno expert in howthis gets all sorted out in a
receivership situation, but clearly it's a problem
and it's a problemthat | identified, and there is no
easy sol ution.

And the thing that conpounds it is that it
appears that what the conpany did is issue debt to
pay ongoi ng operating expenses. And that is just
really not good business practice, that if you're
going to issue debt, you better have something to
show for it.

Q Okay. Moving to just a couple other areas,
| thought | heard you answer a question regarding
financial ratios, that it doesn't really nake sense
for a conpany that has no equity to be using them or



for us to analyze the conpany that way. |'mnot sure
what you said, but what | was getting to is that you
do have this 1.5 ratio, covered ratio factor?

A MM hmm

Q Tell me the right term nol ogy.

A It's a pre-tax coverage.

Q Okay. Does it make sense to use that,
whether it's 1.5 or 2.5, in this case when the
conpany has no equity?

A Yes, it does.

Q And why?

A. The question from M. Brena had to do with,
if you don't have a financial statement that's
unqual i fi ed and you cal cul ate sone ratios, well, the
unqual i fi ed nature of the financial statenment now
says that the ratios that you cal cul ate have neani ng.
So in other words, if | use an inconme figure to
calculate a coverage ratio or if | use an incone
figure to calculate earned return on equity or if |
cal cul ate a book val ue or any kind of financia
analysis that | would do with those statenents, the
anal ysis has credibility. So that was the |ine of
questioning | had with M. Brena.

If you turn to -- what |'ve done here is
make a coupl e of assunptions that is prenised on



sound financial theory. And that is that the bal ance
sheet has assets and liabilities, and basic
accounting principles, the assets has to equal the
liabilities. And the corollary to that is that if
you have long-life assets, you have long-Ilived

fi nanci ng.

So take that fundamental financia
principle and apply it to the assets on the books and
say that has to be financed somehow. And since this
conpany is a hundred percent debt, it's reasonable to
assune that it needs to cover the interest cost of
those assets, plus with sone extra.

So -- and the one and a half times cones
out of the kinds of things that you see in firns that
have publicly-traded securities, preferred equity
covenants, first nortgage indentures. Those are
protective covenants that basically say if your
pre-tax earnings fall below one and a half, you are
restricted fromthe articles of incorporation from
i ssuing any nore debt. It's a basic, nost
bottom |l ine protection neasure for both the preferred
owners and the existing bond hol ders.

Q So -- | just don't want you to get too far
A Okay.
Q So is what you're saying is that a 1.5



coverage is nore or |less rock bottom and that to get
hi gher than that, you need to have -- be on a
different footing than you believe this conpany is?

A. Ri ght, to get higher than that, you need to
not only nobve up your coverages, but then also those
coverages then have to do with the amobunt of equity
that's invested. And that's the fallacy of M.
Schink's rebuttal testinony, where he says, Well
you've got to have a 2.6. He's forgetting the other
hal f of the coin was, when you get to that point,
those are typically conpanies that have 40 to 50
percent of equity investnent in, in the conpany.

So |'ve calculated a rock bottom sone room
to spare, let's provide that |level of interimrelief
and then let's sort out the renminder in the genera
rate case, is what ny recomendation is.

Q Okay. | want to fill in just a couple nore
bl anks. You testified that O ynpic has not notified
the Commi ssion of all but two security applications.
This is ny notes.

A MM hmm

Q What were the two where the Commi ssion was
notified?

A | believe it's the Chase note and the
Prudential note. Let's see, which exhibit? There is



-- it would be the nost recent -- the npbst recent
financing application we've had for this conpany is
in the exhibit, and I left that over at -- here, |
could provide that to you, if | could get nmy --

JUDGE WALLIS: Let's be off the record for
a nonent.

(Recess taken.)

JUDGE WALLIS: Let's be back on the record,
pl ease. M. Elgin, are you prepared to proceed now?

THE WTNESS: Yes. It's BCB-30, and that
is, | thought, Exhibit 16. |It's Exhibit 16, BCB-30.

JUDGE WALLIS: Yes.

THE WTNESS: That is the last application
this Comm ssion received with respect to the
financings of A ynpic Pipe Line Conmpany. None of the
ARCO notes that were identified in M. Batch's
original testinmony, BCB-5, Exhibit T-2, on page
three, none of the ARCO short-term notes were ever
brought before the Conmission in light of the filing
requi rements of 81.08, our security statute. So I
believe just the Prudential note, and |I'm not sure

about the Chase note, because that was -- it's a
rolling over situation. Wether that was originally
filed when it was first entered into, |'munsure

about that, but those would be the only two.
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Q All right. Can you turn to page 20 of your
testinony?

A Yes.

Q And on lines 19 through 22, you say that
you took into account that O ynpic is not in default

of the Chase and Prudential notes. |Is that stil
your prenise and assunptions?
A Correct.

Q And anot her general question. Wen you are
doi ng your analysis and maki ng your recomendati on
are you putting blinders on the interstate operations
and the FERC-approved 62 percent interimrate
i ncrease, or are you not? Are you taking that into
account in any way in terns of the conpany's health?

A We have done an anal ysis that says
Washi ngton intrastate stands al one, that the FERC
jurisdiction stands al one, so how M. Col bo adjusted
t he recomrendati on, Washington intrastate stands
al one.

Q Put another way, if FERC had not approved
its interimincrease, would your reconmendati on be
any different?

A No, it would not. That it's -- ny
under st andi ng of reading the prior -- sone prior
Conmi ssion orders, is that the Comm ssion has said
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that it will, for interimpurposes or a surcharge,

| ook at Washi ngt on and Washi ngton's responsibilities
and the other jurisdictions have -- you separate
them You -- Washington stands al one.

Q Al right.
A And | want to clarify. You used FERC

interim The FERC rates are -- so they're, in
effect, subject to refund, and it's really --

Q | recogni ze that term nol ogy was probably
wr ong.

A Okay.

Q What FERC did | ast Septenber. ['Il call it
t hat .

A Yeah, okay.

Q But your answer is the same; correct?

A It's the sanme, yes.

Q There is another point in your testinony

when | don't think you conpleted the thought. You
were tal king about things being very intertw ned, and
you mentioned budgets and financing applications, and
you made nention of three elements or three factors,
and you didn't enunerate the three. |I'mwondering if
you renenber what | was tal king about? This was on
the stand this norning.

A Yes.



Q And what those three were.

A Let me see if | can find it quickly here in
my direct testinmony. | would ask you to turn to page
ni ne, please. And the QA begi nning on |ine nine,
think, is pretty nuch a conplete description of the
intertwining kinds of thing that | was tal ki ng about.

Q So what were these three elenents that you
-- you alluded to three, but didn't end up telling
what the three were.

A Okay. First off, thereis -- there's a
problemwi th the earnings, and the conpany has
essential capital needs, needs to access to capita
markets and it's constrained, that there is kind of a
| ong-term financing plan before us, and that there's
a connection between the relief and the ability to
finance.

Q Okay. | see what you're tal king about now
I think that's all the questions | have. Thank you.
A You' re wel come.

EXAMI NATI ON
BY COWM SSI ONER CSHI E:
Q M. Elgin, in your earlier discussions and
your testinony, there were issues raised by the
Chair, particularly with regard to the conpany's



financi al inmprovenent and the five steps that you
beli eve woul d be required to nove forward.

You did, just as a matter of clarification
you tal ked about the Cross Cascades pipeline
i nvestment, and whether it was appropriate to keep
the facilities on the books. And ny question really
goes to whether there are actually facilities that
were constructed as a result of the -- of that
project, of the Cross Cascades project?

A | don't know what was specifically
constructed or whether there are actual facilities.
| do know that there's $21 and a half million of
i nvestment, so you would think that sonething was
done and there's sonething of value related to that
$21 and a half mllion expenditure. \Whether it's
specific facilities, pipe in the ground or sw tches
or whatever, | don't know.

Q Okay. | want to followup a little bit on
one of the questions that was asked al so by the
Chair. And this has to do with your recomrendation
at least, that at least as far as capital
expenditures, that the only expenditures or the only
capital projects that should be funded for 2002
shoul d be those that are considered to be essentia
by the conpany.



And ny question really goes to whether you
believe that there is capital projects that would be
requi red under the O fice of Pipeline Safety's
corrective action orders and its amendnents woul d be
considered to be essential or required?

A | think the distinction would be in the
interimcase, if you -- if the requirenents were
those ki nds of expenditures to get the conpany up to
a hundred percent pressure, those are things that
m ght be able to be deferred in non-essential. The
things that are necessary to ensure the safe
operation of the pipeline, as it's operating now,

woul d be considered essential, but again, | don't
know what's specifically required.
Q So | guess if the projects that would be

requi red under the corrective action order and its
anmendnents, if it would be required for the continued
operation of the pipeline, then you would consider it
to be essential?

A That's correct, but, again, the question is
the timng. W're tal king about a 2002 budget which
goes from you know, till the end of 2002.

So | would not think that all those
expenditures would for the entire year, and
furthernmore, even what mght be in the near term the



qguestion of could that be deferred until from say,
t heoretically second quarter of 2002 to third
quarter, after the general

But | would note that ny anal ysis assunes
-- and | want to nake it so that the record's clear
what they have spent in 2001, even though they
haven't shown is essential, |'ve included in ny
calculation for interimrelief. The entire 25
mllion that they spent in 2001 is included in ny
anal ysi s.

The question now goes to the propriety of
conti nued capital expenditures through 2002, and
that's the 24 nillion

Q Do you think that the -- that actions taken
to comply with the corrective action order of the
O fice of Pipeline Safety is directly or indirectly
related to the Whatcom Creek incident?

A | believe many of the expenditures that the
conpany has today, in ternms of what is being
required, are -- let ne take that back

It's my sense that a |lot of what this
conpany has to do and sone of the things are because
of the Whatcom Creek incident, and there's just this
guestion about -- | lost my train of thought here for
a second. I'mtrying to assimlate this in the



context of what | know and what is kind of like from
goi ng through all these docunents and the di scovery
in this case, what |'ve surnmised fromreading this,
but it just seens to ne a |ot of what the conpany's
facing are itens and things related to Watcom Creek.

There's clearly the direct expenses, but
then there's this whole series of costs and
expenditures that, while not directly related to
VWhat com Creek, Whatcom Creek is indirectly affecting
the conpany's cost, and how that all gets sorted out
is going to be a conplex task. That's the best way |
can put it.

Q Is that sonething that you believe should
be better deferred to the general rate case?

A Yes, sir.

Q One other area that I'd |like to ask you a
few questions about deals with the Bayview term nal.
I noted in your testinony that you' ve determ ned that
the assets and service of Oynpic Pipe Lines is
approximately $98 million; is that correct?

A Yes, sir.

Q And you believe that it's appropriate to
i nclude the Bayview terminal in that $98 mllion
figure; is that also correct?

A For purposes of calculating the interim



relief, yes, sir.

Q Now, | guess | have sonme questions that
really go to when Bayvi ew was pl aced into service
and maybe you know or you don't know, M. Elgin, but
that is -- perhaps better | should rephrase the
gquestion. Do you know when the Bayvi ew term nal

assets were placed into service by the conpany?

A Yes, that's -- we have an exhibit already
in the record. It's fromM. Batch's rebuttal. It's
BCB-28. | believe that's Exhibit 18. Excuse ne,

it's not 18; it's --

JUDGE WALLIS: Exhibit 14.

THE W TNESS: Fourteen. It would be --
these pages aren't nunbered, but it would be -- on
the sixth page back, there's a nmenorandum from M.
Col bo, so in 1998, it was placed in service.

Q Is it your opinion that the Bayvi ew
termnal's still in service at the present tinme?
A It's unclear as to if it's in service, as

to what the original intent and how it's described in
this menmorandumis being used for that purpose. M
understanding, now it's serving as a support for sone
of the testing procedures that the conpany's doing
when it runs water through the Iine and when it runs
wat er and does hydro testing to ensure the integrity



of the main trunk line facility, the water becones
contam nated and they needed to store that water. So
in the process of the hydro testing and some of the
ongoi ng testing procedures, they're using Bayview,
but Bayview is not being used as it was originally
i ntended, and that is to enable the pipeline to
i ncrease capacity and inprove the operationa
flexibility of its mainline system So it's not
bei ng used for that purpose, but for another purpose.
Q Is that the reason why you have the opinion
why it should be included as assets in service, in
public service, then?
A. | have concluded that -- it's in ny
cal cul ation, because it's a facility that's on the
conpany's bal ance sheet, and that the conpany has
taken depreciation and it's been in service, but
whet her or not it has continued to operate and what
woul d be the proper rate-nmaking treatnment of this

facility, | have not come to a conclusion yet.
But for purposes of this case, |I've
included it in a reasonable -- in a reasonable |eve

of assets to provide a calculation of the anpunt of
plant that's serving the public for purposes of this
interimcase. So in the general, the actua
treatnment of that is reserved, is what |'m



suggesti ng.

Q At | east for purposes of this case, is it
that -- | guess the distinction, then, that the Cross
Cascades asset is not being depreciated by the
conpany on its books and that the Bayview term nal
asset's depreciation has been taken on that asset?

A That's the distinction |'ve made, sir

COW SSIONER OSHI E: | don't have any ot her
guesti ons.

EXAMI NATI ON

BY CHAI RAOVAN SHOWALTER

Q | just have a followup on the Whatcom
issues. | think it's fair to say that the explosion
itself certainly generated certain liabilities and
expenses directly. It also generated a hei ghtened --
you might say hypersensitivity in Ofice of Pipeline
Saf ety and our agency and the |egislature and
Congress and the Bellingham comunity about pipeline
safety issues.

And | think if one used a but-for test, one
could fairly say, but for the Bellingham expl osion,
all of that activity and sensitivity would not be
present. But it is present, and so there nay be
requi renents or laws or other reactions that have now



becanme embedded in either our comrunity or our | aws.
And it's that realmof activities and the conpany's
response to those activities that I"'minterested in.

Utimtely, we have a public interest test
here, and the public, in the vicinity of the
Bel | i ngham -- of the, excuse nme, the O ynpic Pipe
Line, not only in Bellingham but el sewhere, is
clearly much nore interested in this pipeline and
activity than nmy guess is any citizenry is
interested in any other pipeline. That m ght not be
true, but it nust be close to true.

So how do we take into account either the
new par adi gm or new pl ane of concern that would not
be present but for the Bellingham expl osion, but that
has taken on sonewhat of a life of its own?

A Well, | think we have. M. Col bo describes
hi s accounting analysis that takes into account a
prelimnary analysis of those increased | evel of
expenses. And | think the Staff recommendation for a
20 percent increase in the interiml think is part
and parcel to take into account to that, to recognize
t he conpany has increased expenses, it has need to
access capital, and so we've attenpted to take into
that -- that into account, and the specific
adj ustmrents and how M. Col bo cal cul ated a



representative test year for interim purposes, you
could take that up with him

And so | think the Staff reconmmendation as
a whole attenpted to account for that, and we have
i ncl uded those expenses and we have included what we
believe is a representative | evel of those kinds of
things, but the ultinate outconme of where's a
reasonabl e | evel of expenses for rate-naking is a
rate case issue.

But to the extent that they are facing this
conmpany now in this interimcase, we've tried to
account for those. And how M. Col bo adjusted that
test period and nade a representation of the
conpany's resultant operations, ask himthose types
of questions.

Q Al right. But so, for exanple, have you
al l owed nmore public education, public outreach
expenses than you m ght have five years ago?

A | believe he has.
Q Okay.
A. But the specifics of those |evels of

expenses, he's had the opportunity to | ook at those
accounts and can go into further detail with you on
t hat .

Q Al right. And then, likew se, in thinking



about the 2002 capital expenditures, is it
appropriate to take into consideration, in ternms of
what is essential, the heightened sensitivity that
the public has?

A And | think, to sone extent, we have,
because we have included all of 2001 capita
expendi tures.

Q Well, | was asking about 2002. |In other
wor ds, when we decide what is essential, if we, in
fact, get into that exercise, but you have
recommended that we gauge what is essential and what
isn"t. Is a factor in determ ning what is essentia
the public expectation?

A Well, to be quite candid, | think what |
was saying in nmy testinony is the conpany has not put
forth the evidence to say what's essential. But our
analysis is to try to provide, based on what they
have spent and what's out there in service and
provi de a reasonable | evel of earnings that they
shoul d be able to fund and finance 2002 in this
i nterim case.

Q | see. So you're saying because you did
take that kind of factor into account in allow ng for
the 2001 expenses, it carries that over into an
al l omance of that type of factor, the 2002?



A Correct.
CHAl RAOMAN SHOWALTER: Okay. Thank you.
JUDGE WALLIS: M. Trotter.
MR, TROTTER: Thank you, Your Honor

REDI RECT EXAMI NATI ON
BY MR, TROTTER
Q M. Elgin, with respect to the 2002 budget,
did your analysis assune any reduction in that

budget ?
A No.
Q Wth respect to your testinony about a

showi ng of those projects that are essential and
cannot be deferred, did the conpany provide such a
showi ng?

A No, it did not.

Q Did you participate in the recent Avista
docket, 010395, in which interim-- excuse ne,
energency rate relief was invol ved?

A Yes, | did.

Q Did Avista provide an anal ysis of budget
and expense itens that they could reduce or defer?

A Yes, it did. And | mght add, to that
extent, the conpany went so far as to even sell its
interest in -- half of its interest in a mgjor
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generating facility.

Q Now, is it your understanding that the
general rate case will be resolved by the end of July
or August?

A Yes.

Q If a project was to be deferred for the
interimperiod, are you recomending that -- or would
such project need to be deferred any | onger than
t hat ?

A No.

Q You listed some steps in response to the
Chair's question regarding the steps that the conpany
woul d need to take to nove forward, in your judgnent.
Woul d the provision of an unqualified audit
statement, would that be appropriate to include on
that list?

A Yes, it woul d.

Q You were asked several questions by M.
Brena regarding prior orders of the Conmi ssion on
interimrate relief, and various characteristics of
the conpany's operations that were involved in those
dockets. Do you recall that, generally?

A Yes.

Q Did you answer those questions based on the
best of your know edge?



A Yes.

Q Do those orders that the Comm ssion has
i ssued speak for thenmselves on the subjects that M.
Brena raised with you?

A Yes.

Q Are you aware that the Conm ssion has
resolved requests for interimrelief fromsolid waste
conpani es and water conpani es?

A. Yes.

Q VWhat is your understanding of the nature of
t hose conpani es?

A. Many of those conpanies subject to the
Conmi ssion's jurisdiction are small, owner-operated,
and al nost invariably they have financial statenents
t hat are unaudited.

Q As a general matter, are the debt
securities or other securities of those conpanies
publicly traded, to your know edge?

A No, they're not.

MR. TROTTER: Those are all ny questions,

Your Honor. Thank you. ©h, | did have one other
line. [|'msorry.
Q M. Elgin, you were asked sone questions,

and you responded, about your 1.5 tinmes interest
coverage nunber?



A Yes.

Q I'd like to ask you a couple of
hypot heticals, and I'd |like you to assune that a
utility is financed -- excuse nme, has $100 of tota

plant, and that it has a 50/50 debt ratio. Do you
have that in m nd?

Yes, | have those figures down.

VWhat woul d be the anpunt of total debt?
Fifty dollars.

. And if the cost of that debt was $10, what
woul d be the total interest expense?

If the cost --

Ten percent, excuse ne. \What would be the
total interest expense?

Q>0 >

o >

A Five, $5.

Q Assune that you used a 2.6 pre-tax interest
cover age.

A. Yes.

Q VWhat woul d the m ni num earni ngs before
income tax be in that hypothetical?

A Thirteen doll ars.
Q How di d you derive that?
A I multiplied 2.6 tinmes $5, the interest

expense, and that's $13.
Q Now, let's assune you have a utility
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fi nanced exclusively with debt and one hundred

percent debt ratio and the sane total plant. How

much total debt would there be for that company?
A A hundred dol | ars.

Q Assumi ng the sanme 10 percent interest rate,
what woul d be the interest expense?

A Ten dol | ars.

Q In order to produce the same earnings

before income tax of $13 for that utility, what would
the pre-tax coverage ratio be?

A One point three, because 1.3 tines $10
equal s $13.

Q Does that denobnstrate that any anal ysis of
pre-tax coverage should consider the effects of tota
debt on the utility's books?

A Well, what it really shows is that, for al
i ntents and purposes, ny 1.5 recommendation is --
if you assune a 50/50 capital structure, for al
i ntents and purposes, produces the sanme anmount of EBIT,
or earnings before interest and taxes, that would be
equivalent to 3.0. So it's a -- it takes into
account inplicitly the fact that this conmpany has no
equity, in terms of providing a | evel of earnings to
support debt.

MR, TROTTER: | have nothing further
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Thank you.

JUDGE WALLI S: Is there further
exam nati on?

MR. MARSHALL: Yes, Your Honor.

RECROSS- EXAMI NATI ON
BY MR. MARSHALL:

Q M. Elgin, in terns of capital at risk, the
two owners of O ynpic have approxinmately $97 mllion
of loans to Aynpic, do they not?

A Yes.

Q And that's all capital at risk; is that not
true?

A Yes, it's noney that they've |oaned to
A ynpi c.

Q And whether that was in terns of equity or
| oans, capital at risk nmeans what you have into the

conpany. So if the conpany doesn't do well, that's
at risk; true?
A That's -- that was ny answer to the

Chai rwoman' s questi on.

Q And of that $97 million, is any of it
secured, to your know edge?

A No, it's unsecured.

Q So everybody conmes ahead of that that m ght
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have security or other clains prior?

MR. TROTTER: 1'Il object to the question
to the extent it assunes that equity owners would
cone prior to that.

Q No, okay. Equity holders wouldn't cone
prior to that?
A No, they woul d not.

Q So the two owners woul dn't conme prior to
thenmsel ves in this hypothetical, would they?
A No, they are unsecured creditors, and to

the extent that there is creditors that have
security, they would cone first.

Q So in terns of capital at risk, it doesn't
matter to them whether it's equity or a | oan, from
t he standpoi nt of what they have to | ose?

A To them it doesn't matter, but to
rat epayers, it nakes a difference.

Q And to ratepayers, it makes a difference
because they have |l ess capital at risk?

A No, because of the cost to them and in
ternms of what is -- what an equity owner has invested
and what his interest is in the conpany. Equity
capital, because of the higher return, assunes risks,
and it could be because they get the higher risk, the
hi gher rate of return, they accept the risk that they



01086

could lose their entire investnent.

Q And they could | ose the entire | oan?

A. That's -- that may well be, but --

Q Any - -

A But let me -- they could | ose the entire
| oan, but there are approximately a hundred mllion

dol lars of investnents, facilities on the books. So
in a receivership, they woul d have equal entitl enent
to all those facilities as any other unsecured
creditor, whereas an equity owner may not have any
entitlenent to anything.

Q Are there any ot her unsecured creditors you
know of ?

A No.

Q Okay. You just said equity costs nore than
debt ?

A That's correct.

Q So financing this through equity, not
havi ng any di vidends go to the owners, is actually a
| ess expensive way for an interimbasis, isn't it?

A. I don't understand your question.

Q Well, equity owners are entitled to nore of
a premiumon their investnent than just nmere debt in
a typical case; right?

A Typically, equity investors get a higher



rate of return than debt investors because of their
secondary position on the claimof the assets.

Q Ri ght. And do you know, how many basis points
are we tal king about here in general, between debt
and equity, in terns of higher rates of return
general ly all owed?

A Well, the -- it can range, depending on the
enterprise, it can range from anywhere from very
small premiuns to very large premuns. Depends on
t he enterprise.

Q So the current applications before the
Commi ssion now, | know those haven't been rul ed on
what are utilities asking for in rate of return on
their equity today, this year?

A They're asking for 13 and a half to 14
percent, the energy conpanies.

Q Roughl y doubl e the seven percent that's the
hi ghest note interest that you have here in this
case; is that true?

A That's correct math.

Q And you woul d agree that there haven't been
any dividends paid by this conpany since 1997 to
their shareholders; is that correct?

MR. BRENA: Asked and answer ed.
JUDGE WALLI'S: The witness may respond.



THE WTNESS: Well, | don't know why you
woul d -- why the conpany would want to limt it to
just that time period. If you want to go back, let's
go back --

Q I"mjust asking if there -- isn't it

correct that there have not been any divi dends paid
since 1997?

A That's correct.

Q There have been rate cases since that tine;
correct?

A By O ynmpic?

Q By A ynpic?

A. There's been the -- if you would call what
happened in 1998, when Bayvi ew -- Bayview went into
service, that would be a rate application. |
woul dn't characterize that as a rate case. But there
has been a change in rates when Bayview went into
servi ce.

Q And at that time, people -- and you say
you' re concerned about the intervenor types here --
coul d have intervened and asked about all these
things we're tal king about today?

MR, TROTTER: |'Il object, Your Honor
This is way beyond anything M. Elgin has testified
to, and his specul ation on what intervenors m ght or
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1 m ght not have done is adding nothing to this record.
2 MR. MARSHALL: ['mgoing to get to the

3 specifics of Cross Cascades and Bayview after this

4 guestion is answered.

5 JUDGE WALLIS: Well, I'mconcerned al so

6 that it's speculative and of questionable rel evance,
7 so | think we should not ask the witness to respond

8 toit.

9 Q Let's tal k about Cross Cascades for a
10 monment. Are you aware that the Cross Cascades
11 proj ect was supported by the shippers and they -- the
12 shi ppers, including intervenors here, Tosco and
13 predecessors of Tesoro, had signed throughput and
14 deficiency agreenents to support and finance debt and
15 encourage O ynpic to go out and obtain the debt to
16 start that project?

17 A "Il accept your representation that that
18 is what they did. | have no know edge of that.

19 Q Well, if -- have you ever had a situation
20 in an interim case where sonme of the people

21 protesting the interimcase were al so associated with
22 encouragi ng the debt that they now want to di sregard?
23 A | don't think that that's a fair

24 characterizati on of what the shippers are doing in

25 this proceeding. | --



Q They don't want to disregard the debt
associated with Cross Cascade in the coverage
anal ysis that you have?

A. No, it's the analysis that | did. |'mnot
saying that -- |'m saying, for purposes of interim
we're not providing it in our calculation, but |
don't think that --

Q Wuld it be a relevant factor to you if
peopl e who are intervening in the case and protesting
interimrate relief were in part responsible for the
i ncurring of |arge amounts of debt for a project?

MR, BRENA: | object to this whole |ine of
gquestioning. First of all, there's no evidence in
the record what soever that Tesoro encouraged this at
all. | noticed that he nodified it to say Tesoro's
successor. Tesoro is the intervenor here, so there
isn't any foundation for that.

Secondly, this is beyond the scope of his
testi mony, beyond the scope of his know edge with
regard to these matters, so -- and | don't see that
it's at all relevant if a shipper stands up on top of
the Seattle Tower, screanm ng, Go borrow the nobney, go
borrow the noney. That has nothing to do with the
rate treatnent that should be afforded to the
ultimate expenditure and with regard to whether it's



prudently incurred.

MR. MARSHALL: That's why | think it is
relevant, Your Honor. | think that if shippers have
encour aged projects and have participated in that,
they need to step up and assune sone of the
responsi bility for the associ ated debt.

JUDGE WALLIS: My sense is that, to the
extent that is your position, that the position has
been made clear. |If you want to argue that, you're
free to do that. The witness apparently has no
i ndependent knowi edge of that, and there may well be
a question of rel evance.

Q Have you gone back through the prior rate
case filings for Aynpic to understand how the Cross
Cascade project got going?

A No, but | have been through the past
financial statenments of the conmpany, and | was quite
surprised to see how the conpany capitalized itself
and how it conducted its finances and managed its
bal ance sheet through the period 1990 to the present.
But |I've not done specifically any analysis on the
rate case.

Q So your testinony is you have not | ooked at
any of the rate case filings prior to this case in
the Commi ssion's files?



A That's correct.

Q I ncluding any of M. Col bo's analysis from
1983 onwar d?

A | have had no need to. | have not.

Q So did you ook at the rate tariff with
respect to Bayview, other than when it occurred in
M. Batch's testinony, which | believe was Exhibit --

A Fourt een.

Q -- 14? That's the only one you | ooked at?

A For purposes of this cross, | don't
remenber -- |'ve | ooked at so nmuch stuff in this
case, it's just -- it's been quite overwhel m ng, so
can't say specifically. | know |I've seen sone things

related to Bayview, but | have not specifically gone
down to the Comm ssion's Record Center and the Staff
wor k papers and pulled out the work papers and
analyzed them | have not done that. | have -- what
| have done is gone back and | ooked at the conpany's
financial statements and books since 1990, its FERC
Form Si xes.

Q So are you aware that there have been cases
before this Commi ssion, tariff cases, from 1983 on
regardi ng O ynpic Pipe Line?

MR, TROTTER: Your Honor, |'Il object to
the characterization of a case. There have been



filings and they' ve been resol ved w thout suspension
That doesn't constitute a case.

Q Have you been aware that, since 1983, there
have been filings asking the Comm ssion to approve
tariffs on behalf of Oynpic since 19837

A Yes, | amaware. And then the financia
consequences of those tariffs and the revenues and
expenses that woul d produce would be reflected in the
conpany's financial statements that are on file that
| have anal yzed since 1990.

Q Now, have you known, since the Commi ssion
has anal yzed since 1983, the fact that the FERC
net hodol ogy produces a different outcone than the
traditional utility for essential services?

MR, TROTTER: Your Honor, |I'mgoing to
object. It's been very clearly stated so far no
party is -- that the FERC nethodol ogy is not
relevant. No one's recommending it be adopted in
this phase of the proceeding, it hasn't been used in
this phase of the proceeding. This may be rel evant
to the next phase. 1'Il object to it being asked
about now.

JUDGE WALLIS: M. Marshall

MR, MARSHALL: GCh, yes. Wat | want to
establish, and we'll get to that in a mnute, that



what has been done in the past with regard to FERC
met hodol ogy and the overall financing nmethodol ogies
used by oil pipeline conpanies is distinct, unique,
and therefore I"'mjust trying to get this w tness
background on whet her he knows that the two different
nmet hodol ogi es produce a different result and that the
Staff has anal yzed that since 1983.

JUDGE WALLIS: What is the relevance to
this inquiry?

MR. MARSHALL: Again, | think the rel evance

wi Il be shown in another couple of connecting
questions. All | really want to know is does he know
that distinction, that difference. It's a yes or no
answer .

MR, TROTTER: Your Honor, part of the
probl em here is that the Conm ssion allowed those
tariffs to go into effect. There's no finding of
fact by this Comm ssion that FERC net hodol ogy is
appropriate, there's no conclusion of l[aw finding
that the FERC net hodol ogy, which has changed over
tinme, is appropriate, and so | don't even know what a
FERC fi nanci ng net hodol ogy is, quite frankly, having
read FERC orders. But it's not an issue in this
phase, period. |1'Il object for that reason

MR, MARSHALL: I'll nove on. Maybe | can



cone back to this after | tie it up here

Q In a question asked by the Chair, you
mentioned that you recomended a | evel that, in your
view, would not try to solve it all right now, it
woul d not conpletely fund the 2002 capital budget.
Do you renenber those statenments in general?

A | don't believe that was ny testinony at
all. | didn't say anything about conpletely funding
the 2002 capital budget. | think that -- | don't
recall that testinony at all

Q Do you recall the testinony where you said

let's not try to solve it all right now?

A That | do recall

Q And what did you nean by that?

A VWhat | neant was that the Staff
recommendation is an effort to -- | use the phrase a
light at the end of the tunnel. It's so that the
conpany coul d possibly go forward with a pro form
financial statement that could show i nproved
earnings, that could show ability to service debt,
that coul d possibly get an unqualified financia
opi ni on, and reasonably make an effort to tie the
relief to an ability to finance so that M. Fox could
make that call and secure the additional financing
avail abl e under the revolving line of credit. |



beli eve that was ny testinony.

Q Do you also recall saying that you did not
want to provide a |level of rate relief for the
interimthat would, quote, conpletely fund the 2002
capi tal budget?

A Yes, | believe that the 60 percent increase
that the conpany's asking for, coupled wth what
they' ve requested at FERC, woul d ostensibly do that.

Q Okay. Let's break that down. The anopunt

that they got fromFERC is -- how nmuch do you have in
m nd when you gave that answer? Let's just assune 14
mllion, subject to check. Close enough for this.
And your thought was that the WJUTC ampbunt woul d be
around nine mllion. So you add the two together and
you get 23. |Is that roughly your idea?

A Yes.

Q Okay. Now, that's for a full year
correct?

A Yes.

Q And we're tal king about interimrelief for
a half a year; correct?

A. No, we're tal king about interimrelief as a
total.

Q Up until August 1st?

A Yes.



Q Okay. That's half a year from now?

A Ri ght .

Q Ckay.

A. And rateably, | would think that the
capital programwould be rateably -- mrror the sane

time frane. That would be nmy assunption.

Q So it wouldn't be 23; it would be half of
that that you're tal king about for half a year?

A Ri ght .

Q Okay. In that exanple, when you referred
to this in your testinony, you were relying on the
FERC interimpart, the $14 nillion, giving that
answer; true?

A Wel |, of course.

Q Right. And --

MR. TROTTER: Excuse ne, Your Honor. The
Wi t ness should be able to explain his answer.

Q Is there any further explanation?

A Well, that's precisely what our analysis
did, is we had the FERC jurisdiction stand on its own
and, for purposes of calculating our |evel of
interim we rempved the FERC increase.

Q Now - -

A So Washington is providing its share, which
| believe is the fair anpunt, to go forward.
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Q So FERC is providing 14 nmillion, and what
is the share that you're going to provide for the
intrastate share?

A. Well, 1 think you're m scharacterizi ng what
ny testinmony is, M. Marshall. What |I'msaying is
that we've renoved the FERC jurisdiction amunt --

Q Okay.

A -- and put the total company, and then
al l ocated a Washi ngton portion based on ny
nmet hodol ogy.

Q On the 23 million, if FERC puts in 14,
what's your recomrendati on going to do for the
intrastate part? How nuch?

A | don't understand your question.

Q How much are you reconmmending in total
dol | ars between now and August 1st for interimif you
have your nearly 20 percent anmount? Do you know?

A Well, on an annual basis, it's -- | don't
have M. Col bo's exhibit right in front of nme. 1It's
a 20 percent increase, approximtely.

Q A 60 percent increase gets you nine mllion
and 20 percent increase gets you how nuch?
A Well, if it's rateable, about 1.8 mllion.

MR, TROTTER: Excuse ne, Your Honor. Could
| just direct the witness to the first page -- the



first page of his testinmony has the nunber. Maybe we
could short-circuit this a bit. Just refer to page
one, line 18.

And also, I'mgoing to object to this |ine
of questioning. This could all have been asked on
the initial round. 1It's all been in the testinony.

We're just getting highly repetitive of the direct
case at this point, so |I'mgoing to object.

MR, MARSHALL: Well, | think this goes to
the whole statenment that M. Elgin has nade, that
they're not relying on FERC noney in any way, shape
or form And we're going to go -- this goes to that
attenpt, to try to distinguish the two, which | don't
think that distinction works.

MR. TROTTER: But, Your Honor, he's
testified and M. Colbo will testify we pulled out
the FERC revenue, so we're not relying on what FERC
has done. The Staff could have said they're getting
that noney, let's include it in our analysis of the
financials. They didn't do that, in order to have
the state stand on its own.

That's been asked and answered numerous
times, and any suggestion to the contrary is false.
So | don't know what point is being advanced. The
rel evance of this line of inquiry has yet to be



01100

denonstr at ed.
JUDGE WALLIS: M. Marshall, you may

conti nue.

Q So if the Commi ssion were to grant your
recommendati on of 20 percent, how nuch woul d that
provide toward the $23 mllion of -- basically, of
the 2002 capital budget that you added up a nonent
ago?

A It would provide -- just that piece would
provi de, rateably, half of 2.7 mllion or 1.35
mllion, and that does -- that amount alone, in terns

of the Staff analysis, has to be considered in the
context of all the other adjustnments and the critica
factor that the throughput of the conpany is

i ncreasi ng.

Q Okay. So --

A So it's not that -- you cannot just say
that -- the problem|'mhaving with your testinony is

that you're trying to characterize it as saying only

the piece that we're recomendi ng goes to the capita

budget, and that's a faulty assunption, and that's

the prem se of your question, and that's incorrect.
Q I'"'mworking fromthe premise of your

response, which said that if you gave the ful

anount, that would then conpletely take care of the



2002 capital budget. So I'minquiring into that,
SO --

MR, TROTTER: 1'Ill object, Your Honor.
That was not Staff's testinony.
JUDGE WALLIS: M. Marshall, | don't

believe that that correctly characterizes the
Wi t ness' testinony.

Q In any event, rather than $9 nmillion
available fromthe state in intrastate rates, you
woul d only have 1.3 million avail abl e under your
recommendation; is that correct?

A. No, you're m xi ng apples and oranges again,
M. Marshall.

Q Instead of $9 nmillion, as requested by the
conpany, your recomrendati on would provide 1.3; is
that true?

A No, it's not true. That's not what we're
sayi ng.

Q What's the total amount that your
recommendati on produces?

A. On an annual basis, it would produce 2.719
mllion. Rateably, over six nonths, it would produce
hal f of that, assuming that that's how the system
woul d operate. You know, half of the throughput
woul d go between now and when the general rate would



be deterni ned

Q Now, as to the facilities in the 2002
capital budget, have you gone through to determ ne
which facilities can be separated fromintrastate
versus interstate, or do nmany of the facilities, and
perhaps the |largest mpjority of facilities, serve
both interstate and intrastate products?

A I would -- | would expect that none of them
could be identified as purely intrastate, that they
woul d al nost all be for -- support both operations.

Q So to support the 2002 capital budget or
anything el se, the people paying interstate rates are

providing full support at the 60 percent level; is
that a fair statenent right now?
A No.

Q Starting in Septenber?

A No, it's not. They're paying a rate
subject to refund, and it may well be an excessive
rate.

Q So assuming it doesn't get refunded.

A. Hypot heti cal | y.

Q They are paying for their full 60 percent
share, if you want, they have a rate increase right
now goi ng toward capital and operating and wherever's
it's going; true?



A If that's a fair rate, yes.
Q And you're right, it could be subject to
ref und.

A It's not could be; it is.

Q Well, it could be refunded. |It's subject
to refund?

A Yes.

Q ["l'l go with you on that. W'II|l get to
that part in a mnute.

A Okay.

Q Si nce Septenber of this past year
testi nony has been fromthe intervenors that
O ynpic's prospects and financial condition is
i mproving, and that's conposed of the two parts,
right, the increased throughput and the FERC rates?
Look at the financial statements. Do you find that
FERC rate built into the -- when you multiply that by
t he t hroughput ?

MR. BRENA: Cbjection. He is now
cross-examning this witness not on his testinony,
either live or witten; he's cross-examning this
Wi tness on the other intervenors' testinony.

Q Let me rephrase that. Wen you say that
the financial condition of OQynpic is inproving, did
you nean to say it's inproving if you disregard the



FERC rates?

A Yes, that is the Staff analysis. M.
Col bo' s anal ysis shows that unequivocally.

Q And that's because throughput is increased
alittle bit?

A Alittle bit. Substantially. It's -- the
conpany is at a 91 percent utilization factor, where
before it went up to that, it was, for all intents and
pur poses, shut down. [It's not -- it's just a
dramatic change in the operation of that facility.

Q And if you take out the FERC rates for the
| ast three nonths of |ast year, you don't get a
positive incone; you get |osses continuing, don't
you?

A I don't have that analysis. | can't
respond. | can tell you what M. Col bo's anal ysis
shows, is if you take out the FERC rate and you apply
our recomended increase, the conpany earns on its
facilities approximately one and a half tinmes its
i nterest expense on those facilities, and that's what
we did. We've taken it out.

It's a very conservative analysis to
recogni ze the fact that, if you will, that the
financial condition of AQynpic is turning around and
headi ng back up because of increased throughput. And



if you want to know exactly how that adjustnment was
made, | think M. Colbo is the right person to talk
to with that.

Q Can you say, even subject to check, that
the fourth quarter 2001 cash flow with FERC increase
is a negative four and a half mllion, and wi thout
the FERC i ncrease, is a negative 7.7 mllion?

A Let me tell you what | can.

Q If you can't say that, just say, | don't
know, and then we'll npve on.

A Okay. | don't know.

Q Do you know what the cash flow is of
O ynpic for the fourth quarter 20017

A Well, that's what | was about to go to. It
| ooks to ne -- it appears to nme, from Exhibit 27,
that but for -- ah, here it is. Page two of five.
But for casualty and the other | osses in the 2001
test period, but for the way the conpany's booked
these casualty and other |osses, which | assune are
exclusively related to Whatcom Creek, and that
i ncl udes six nonths when the pipeline was down, for
all intents and purpose, the conpany had no -- was in
a break-even position, that -- so that that would
tell me that if you would take out the first six
nont hs, that, on a going forward basis, the conpany



woul d have positive cash flow but for the booking of
the Whatcom Creek. That's what Exhibit 27, page two
tells nme.

Q My question was fourth quarter 2001, do you
know what the cash flowis on that? Not what's
booked, but --

A Wait a second.

Q Not what's booked, but what --

A You' ve asked the question. Gve ne a
chance here to pull these figures together, okay.

Q Just trying to make sure you under st and.

JUDGE WALLIS: M. Marshall

THE WTNESS: In the fourth quarter
Exhi bit 27, page two of five, tells ne that, but for
What com Creek, the conpany has positive cash fl ow

And that, | was adding figures in ny head. That's
the best | can do on the stand pulling these figures
t oget her.

Q So when you refer to their inproving
financial condition, you refer to pulling out, at
| east mentally, in your mind, Whatcom Creek?

A. Yes, because the conpany's own testinony
says that for purposes of both the interimand the
general rate case, they're not asking for any
recovery of Whatcom Creek.



Q Does that exhibit have Decenber on it?
A Yes, it does.

MR, TROTTER:  Your Honor, if | mght, could
we have a recess? The witness has been on the stand
now for a long tine, and maybe this will give Counsel
an opportunity to perhaps consider where they want to
go from here.

JUDGE WALLIS: Very well. Let's take our
afternoon recess at this tinme. | think we should be
consci ous of the ground that we have yet to cover and
the tinme that we have available to do it in.

(Recess taken.)

JUDGE WALLIS: Let's be back on the record,
pl ease, following a brief recess. M. Elgin, you' ve
noticed a typographical error in one of the
docunents; is that correct?

THE W TNESS: Yes. Wen | previously was
asked a question about when O ynpic Pipe Line's
Bayvi ew term nal went into service, the Staff
menor andum i ndi cated January 27th, 1998, and that
shoul d be January 27th, 1999.

JUDGE WALLIS: Thank you, M. Elgin.

THE W TNESS: You're wel cone.

MR. MARSHALL: We could, if the Conmi ssion
wants, put in the actual, actual date that it went



into service and provide other details. | know this
Bayvi ew i ssue has conme up kind of late in the gane,
but it's just up to the Commi ssion

JUDGE WALLIS: If any different -- if you
believe that any difference in date fromthe date
mentioned in the Staff neno, as corrected, would be
significant to the Cormission in its decision, then
you may offer the correction.

MR. MARSHALL: It's an earlier date. |
don't know how significant it is. [I'll consult.
Okay. It's Decenber of '98, so it's not that
significant.

JUDGE WALLIS: Very well. M. Mrshall
are you ready to proceed?
MR, MARSHALL: | am
Q W were last referring to Exhibit 27, and
that, | believe, is based on estimtes for the | ast
coupl e of nmonths of 2001; is that correct?
A Yes, | believe it has estimates for
November 1st and Decenber 1st.
Q Ckay. And of course, as those financials
-- as the books are closed for the end of the year
and all those financials will cone in as actuals,

rat her than esti mates?
A Correct.



Q Okay. Now, we were tal king about whet her
the system could be divided in terms of its conponent
parts between things devoted just to interstate
versus intrastate. You said you didn't believe that
they could be divided up

When you're trying to do a capital project
requiring an investnent for 2002, and you have sone
FERC noney that's avail abl e subject to refund and you
have sone Commi ssion noney at an anount that's at a
percentage | ess, assuming that your reconmendation is
foll owed through, does that create a concern of yours
that the intrastate shippers are relying on
interstate shippers to acconplish that project? |Is
there a jurisdictional question and a potentia
federali smissue involved in that situation?

MR, TROTTER: |'Il object to the question
to the extent it calls for |egal conclusion.

Q O do you know?

JUDGE WALLIS: M. Marshall, may we assune
in your question that you're not asking for a |ega
conclusion on the part of the wi tness?

MR. MARSHALL: Yes, that's correct.

THE WTNESS: In ny opinion, it does not.
We do this all the tine in utility rate-makings, is
we separate both interstate and intrastate, and as



wel | as between all kinds of jurisdictions. It's not
uncommon and | don't believe it involves any issue of
federalism In fact, mnmy reading of sone of the case

law in the pipelines and sone of the rate cases that
cane out is that there is always a difference between
how the federal government nmakes rates and state
conmi ssions make rates for oil pipelines. So it's
not unconmon to see that result.

Q Let's just focus on interimrate cases.
M. Brena asked you a series of questions about what
woul d give you a concern in an interimcase. Have
you -- first of all, I take it that there have been
no interimrate cases involving oil pipelines in
Washi ngton State before, so this is new?

A No, and in fact, that was one of the things
that | did in ny testinony, is an analysis of Title
81 and Title 80, to see whether or not what the
Conmi ssion has done in prior utility cases could
reasonably be applied to common carriers operating
under Title 81, and -- because there have been no
cases.

Q And in any of the other cases, had there
ever been a situation where interimrates have been
requested where the federal portion has granted an
interimrate and the State of Washi ngton has either
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not granted an interimrate or granted a | esser
interimrate, that you know of ?

A Well, first off --

Q Are there --

A -- we've had the --

JUDGE WALLIS: M. Elgin, could you begin
by responding to the direct question that was asked?
| believe it called for a yes or no answer.

THE WTNESS: Yes, sir. He's -- | can't
answer it yes or no, because he's m scharacterizing
what FERC does with respect to rates. FERC doesn't
have interimrates. So he keeps tal king about FERC
interimrates, and | can't -- I'mhaving trouble with
those questions, because it's presum ng sonething
that isn't there. So that's ny difficulty with it

So if he could rephrase the question, 1'd be glad to
answer it yes or no.

Q Sure. Has there been any situation here in
the state of Washington where a federal agency, |ike

the FERC, has given a rate subject to refund at the
sane time the Commission is considering an interim
rate of the sane nature, the same type of a system
and conmes up with either a |esser anobunt or no
anount ?

A I don't know of any and | -- if it



happened, it would not be unusual, but | don't know
-- your specific question is no, | don't know of any
cases.

Q When you say if it happened, it would not
be unusual, you know of no cases here in Washi ngton
State --

A No.

Q -- where that exists. Now, if sonmebody
wants to make plans for the 2002 capital budget, and
let's say do sone of the things that are listed in --
| believe M. Batch has an exhibit. Can you refer to
Exhibit 10 and turn to the | ast few pages of that,
where you'll find a listing of all of the capita
i mprovenent budget items for 2002? Are you famliar
with that exhibit?

A Yes.

Q And you' ve revi ewed that exhibit?

A. Yes.

Q Yes. So that goes through and --

A This -- | think this is the same exhibit
that was prepared when -- in response to the request

from Staff to produce such a docunent, as | recall
or sonething simlar to this.

Q Well, 1'"masking you to take a | ook at the
| ast seven pages, which is called Tab Three in that
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exhi bit.

A Yes, | have that.

Q Ckay. Actually, | have an easier copy for
people to take a look at. It's the sane thing. Wy
don't you hand that out, if you wouldn't mnd. It

m ght be easier to refer to that. The copy that we
have in our witness notebook is not as clear as the
copy here, so that might aid everybody in | ooking at
this.

MR. BRENA: |f | may.

JUDGE WALLIS: M. Brena.

MR. BRENA: The copies which -- well, go
ahead.

MR, MARSHALL: So if you | ook at various
val ve upgrades that are partially related to, say,
corrective action orders on this, if you were to try
to start getting pernmits and start ordering the parts
and so forth, in order to do this in 2002, you'd

pretty much have to do this -- now, there's a w ndow
of time to start getting permits and order materials
to do the things in 2002. |Is that a fair statenent

of general ways that construction and capital budgets
are done?

A I woul dn't know how that would be done for
this particular conpany.



Q Does that sound reasonabl e?

A I nean, if the conpany woul d have provided
sonet hi ng, that woul d have given nme an opportunity to
anal yze that, yes, but | don't know.

MR, TROTTER: Your Honor, I'mgoing to
object at this point. This is re-cross, Your Honor.
M. Marshall had his turn yesterday, and now this is
whol e new areas that he could have crossed on
yesterday and el ected not to.

M. Elgin has not got into the details of
permtting for any val ve replacenent or otherw se.

He asked the conpany, he suggested the conpany had a
burden in which it prove what was essential and what
could be deferred and cone up with sonme plan for
dealing with an alleged financial energency, and they
didn't produce it. That's all he's saying.

Now we're being treated to this. [|'m going
to object and ask this line of questioning be
t er mi nat ed.

MR. BRENA: And may | join in the objection
and point out that we have three nore witnesses to go
today, and this witness. So | nean, I'mgoing to try
to make ny questions just as focused as | possibly
can, and so allowing nore in that isn't within the
appropriate scope of the line of questioning seenms to
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me to be a little much at this point. | don't want
ny wtnesses on at 11:00 at night.

JUDGE WALLIS: M. Marshall

MR. MARSHALL: There were a number of
guestions asked by the Conmi ssioners on what was
essential and what was necessary, what was the
timng, and whether the Comm ssion Staff was relying
in part on noney fromthe FERC. This is just going
to those issues.

And I'mnot trying to redo things. [I'm
trying to clarify, first, that there is a rel evance
and has to be, out of necessity, on the FERC noni es.
Second, in response to what things were necessary,
this exhibit, which was provided in the rebutta
testinmony, 3-T, was in fact provided, was revi ewed by
M. Elgin. M. Batch wasn't asked any questions at
all about this exhibit when he was up

But it shows what's essential and it al so
proves the point that these are conbined |argely
between intrastate and interstate projects. So
think it's fair to ask M. Elgin nowto clarify what
he's just testified to in response earlier today.

JUDGE WALLIS: Very well. You may
conti nue.

Q So is it fair to assune that if you're



going to start these projects and get them finished
in 2002, you're going to have to get them going and
you're going to have to rely on sonme amount of nobney
fromsomeplace to do that, if they're going to be
done?

A Yes.

Q And are you famliar with 49 CFR 195. 450,
for exanmpl e? Have you | ooked at those federa
st andar ds?

A No, no.

Q So when you say you reviewed this document,
you have not made a review of the material that's
been presented to you in the testinony of M. Batch
i nsofar as what things are required and what things
are not by |aw?

A No. Again, | think that's a
m scharacterization of ny testinony. Wat ny
testimony said was that the company's affirmative
case did not make that assessment as to what was
essential, and it wasn't until Staff went and asked
for this information was it eventually produced, and
then | relied on these figures for the 2001 figures
that was provided to Staff, and then subsequently
used those in nmy cal culation of a recomended
i ncrease.
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So | think that you're meking out ny
testinony to be sonething that it is not by going
t hrough this.

Q Perhaps | did m sapprehend your testinony
when you said that you didn't think the conpany had
proven what was essential or necessary, but
apparently it has in this exhibit, would you agree?

A Agai n, you've mischaracterized ny
testimony, M. Marshall. | would direct you to page
10, Q&A that begins on line 10.

CHAl RAOMAN SHOWALTER: O which exhibit?
THE W TNESS: Exhibit 131-T. The question
says, In your opinion, does Aynpic's direct
testi nony provide support for its request for interim
relief simlar to that provided in Cause Nunber
U-8111? And | said, No.

Q Then you --

A Then you asked the question, \What would the
conpany have to provide to provide such anal ysis,
because the conpany said 8111 is the authority, and
we are |like 8111, provide us the interimrelief.

And | said the answer, which begins on |ine
11, An 8111 analysis would provide these -- the
conpany, in its direct case, would have been required
to provide these types of things. That's what ny
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testinmony is.

Q And so M. Batch, if you would turn to
Exhibit 3-T, at page three -- do you have that in
front of you, M. Batch's Exhibit 3-T?

A Yes.

Q He quotes from your page 10, just that
statement, and then proceeds on for the next severa
pages to explain what's prudent, necessary,
essential, and to that, attaches, at page eight,
Exhi bit Nunber 10, which is identified here as BCB
24; is that correct?

A. That's what he has done. He's attenpted to
take one piece and show that the expenditures for
2002 are essential. That's -- in its rebuttal case,
is what he's done. That's --

Q M. Batch is available for
cross-exam nation on this exhibit. Was there
anything in here that you thought you should ask M.
Bat ch that was not necessary or essential in 2002
capi tal budget?

A. No, and | did not take exception to any of
the itenms. | think what you've done is
m scharacterized ny testinony and then tried to
create sonething that isn't there, is what I'm
sayi ng.
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Q But | didn't intend to m scharacterize your
testinony. | thought that | heard you say that the
conpany had not proven, but now you' re suggesting --

MR. TROTTER: Excuse ne, Your Honor. |I'm

going to object to the colloquy. Could we just have
guestions, please?

MR, MARSHALL: Fair enough.

MR. TROTTER: |'Il ask that Counsel be
directed to ask questions, or not.

Q There was, in that sanme testinony by M.
Batch, in 3-T, the idea that expenditures relating to
i ncreasi ng the throughput could be deferred.

A. I heard him say that.

Q Does Staff recommend that any of those
items with regard to increasing throughput should be
def erred?

A We' re not making any reconmendati ons about
anything to be deferred. That's not our case. |
don't know where |'ve testified to that or any nenber
of Staff. We're not saying that sonmething has to be
def erred.

Q Well, let ne just ask you straight out. Do
you think that it's a prudent and wi se idea to do al
that could be done in the 2002 capital budget with
regard to increasing throughput, even if it's not



required by a federal, state, or local |aw?

A If -- 1 guess if the conpany can manage its
cash without a 60 percent increase and do ot her
thi ngs necessary to get to that point, that would be
a prudent thing to do. It may not.

Q Okay. So it wouldn't be prudent to do if
we didn't get a 60 percent increase; is that the
reverse of what you just said?

A No, | don't believe that's what | said at
all.

Q Okay. Now, in the Avista testinmony -- you
referred to your testinony in the Avista case here
just a little bit ago. Do you recall that?

MR, TROTTER: |'Ill object. | asked whether
he testified in the Avista case. | didn't refer to
his testinony, but rather his understanding of the
evi dence in that case.

Q Okay. You referred to the evidence that
you presented in that case?

A Yes.

Q And you presented evidence that Avista

m ght not be able to get all of its requested
i ncrease because of the potential for rate shock. Do
you renenber that testinony?

A Yes.
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Q Is there any evidence of rate shock in this
particul ar interimrequest?

A Yes.

Q Rat e shock for whon?

A. Shi ppers.

Q Tosco and Tesoro?

A No, all the shippers.

Q And have you, apart fromtalking to Tosco

and Tesoro, have you tal ked to any shippers that are
concer ned?

A I've seen an additional letter that voiced
concern about the magnitude of the increase froma
smal | shipper, so | would think that any other
shi pper woul d share that concern, as well. It's -- a
60 percent increase is a dramatic increase, and
t hi nk, by anybody's reasonable definition of the term
rate shock, that would qualify.

Q And up here on the board, we have what this
interimrate increase would be in M. Batch's
testimony. Do you see that on this chart?

A. Yes, we went through that.

MR, MARSHALL: GCkay. | don't have any
further questions.

JUDGE WALLIS: M. Finklea.

MR, FINKLEA: | just have one |ine of



guesti ons.

CROSS- EXAMI NATI ON

BY MR. FI NKLEA:

Q You were asked some questions by M.
Mar shal | about the Cross Cascades project. Allow ne
a hypothetical where an electric utility proposes to
construct a windm |l project for new electric
generation and a hundred percent of their ratepayers
support the project. The utility goes forward with
the project, but about hal fway through it, abandons
the project and the windm || never becones
oper ati onal

Under Washington law, is that investnent
considered an investnent that is serving the public?

MR, TROTTER: Your Honor, | just have the
objection to the extent it calls for a conclusion of
I aw.

MR, MARSHALL: And al so an objection about
assunpti ons of abandonnent and so on. | don't think
there's any testinony that the Cross Cascades project
was abandoned; just to the contrary. So | don't know
where this is going. It's assuning a fact not in
evi dence.

JUDGE WALLIS: M. Finklea, do you want to
rephrase your question?



MR. FI NKLEA: Sure, |I'Il rephrase it

Q Assume, again, staying with the
hypot hetical, that the utility gets hal fway through
the project and then the project isn't conpleted and
the project does not generate electricity. |Is the
fact that the utility's custoners supported the
project at the outset relevant to the consideration
of whether the project should ever be put in the
utility's rate base?

A No, but that doesn't nean necessarily that
-- the history of this Conm ssion on plant
abandonnment is varied and it depends on the nagnitude
of it, the project. But to actually put it into rate
base, it's been the practice of this Commission to
not include it in rate base.

MR. FINKLEA: That's all | had, Your Honor
JUDGE WALLI S: M. Brena.
MR. BRENA: Yes. | have sone questions,

Your Honor.

RECROSS- EXAMI NATI ON
BY MR BRENA:
Q M. Elgin.
A Good afternoon, again.
Q For every question that |'m about to ask,



woul d I'ike you to assume that the public interest is
in allowing Oynpic to go forward with its 2002
capital inprovenents. Do you understand the
assunption?

A. Okay. Yes, | have that.

Q Assuming it's in the public interest to
have those i nprovenents done, is it also in the
public interest to require the ratepayers fund those
i n advance sinply because the owner is unwilling to?

A Wel |, no, but we have situations where
contributions that aid in construction are deened
appropriate, depending on the circunstance of the
capital inprovenment and the circunmstances of specific
custoners. But as a general proposition, the concept
that all ratepayers forward funds to fund capita
projects is not in the public interest, is not
traditional utility rate-making.

And | want to say -- | have so nuch
experience, | just said utility rate-making, but
we're dealing with common carriers under Title 81, so
-- but I would think that the sane practice woul d
apply.

Q Okay. In struggling to find what the
bal ance of the public interest is, not whether the
i mprovenents get nade, but in who should pay for



them what if 20 percent is too nmuch? Then isn't it
fair to characterize the anount that the shippers
have been paid as a forced capital contribution to a
pi peline in which they have no ownership interest?

A | don't know that | would characterize it
that strongly, but | would say that the typical way
is for the utility to make the investnent and then
once the plant goes into service and the utility does
not have sufficient stream of revenues to pay a fair
return on and of capital, that a rate application
woul d be made and that the utility would change its
rates in order to be given an opportunity to earn a
fair return on that investnment to serve the public.
That's the traditional paradi gm

Q Now, if this Conmm ssion decides that the
public interest is in having the shippers pay $24
mllion, the entire $24 mllion, so the capita
i mprovenents can get made, then isn't it true that
the shi ppers would pay for those sane capita
i nprovenents tw ce when they include themin rate
base and take depreciation and also pay for a return
and a tax allowance on that in the future?

A That woul d be one way to look at it. The
other way to |l ook at it would be the shippers would
now have an equity interest. That would be the other



alternative

Q How many times do you think it's in the
public interest to have shippers pay for capita
i mprovenents, once or tw ce?

A. They pay for it as they use the service and
ostensibly they pay for it once.

Q They should pay for it once, shouldn't
t hey?

A. Yes.

Q And the problemw th deviating fromthe
traditi onal approach to funding capital inprovenents
is that the shippers pay for the inprovenents today,
but they're also going to be asked to pay for themin

the future. |Is that a problemthat could occur?
A Yes, under your hypothetical, the way you
characterized it, | would agree with that.

Q Woul d you agree that this Comn ssion should
deny all enmergency relief if it could be denonstrated
that O ynpic could fund the capital inprovenents out
of their own resources?

A. Well, | believe that that's, again, a
corollary to the question you just asked ne, is that
how should -- what's the traditional paradigmfor

utilities or conmon carriers to fund capita
i mprovenents, and then how shippers or custoners pay



for services rendered.

Q If I could show you that they could make
all of the 2002 capital inprovenments with no
emergency relief, would your recomendati on change to
that they should be denied enmergency relief?

MR, MARSHALL: Well, 1'd have to object.
The tine for putting in testinony to that extent has
passed. |If he wants to ask sonething specific, then
I think he ought to.

MR. TROTTER: | will join the objection
It's too speculative, too inprecise to be of use

MR. BRENA: | don't -- this wi tness was

asked a very broad rangi ng series of questions,
primarily by the Madam Chair, in which he was trying
to bal ance what the public interest was and how it
shoul d be borne and whether 20 percent was too nuch
or not enough, and so, you know, I'mwell within the
scope of the questions that this w tness has been
asked.

JUDGE WALLIS: | think the question is
perm ssible and the witness may respond.
Q Do you have the question in mnd?
A Yes. As | understand your question, is

that if | had evidence that clearly denonstrated the
conpany coul d access the capital on reasonabl e terns,



that -- and the issue was whether or not it could
fund those ongoi ng projects, my recomendati on woul d
change.

Q Okay. Are you aware of M. Fox's testinony
in which he has proposed that, fromthe sale of
Sea-Tac, that they pay off the entire Prudential debt
of $15 million?

A | read that testinony, yes.

Q Okay. Does it concern you that, in
rebuttal, that the conpany is proposing to pay off
$15 mllion in debt when the only event of default is
t hat they have unaudited books and records, but
they're here requesting, on an energency basis, four

or $5 million fromtheir shippers?
A Well, | would say that, first off, if they
can sell it for that anount and inprove their cash

flow, that would be sonething for the Commission to
consider. And so at this late date, in the context
of how that's factored into the equation, that is
sonet hing that would be of concern

And again, my testinony and ny
recommendation is prenised on the fact that the only
reasonabl e source of capital, additional capital |
see fromthe conmpany, is that $20 million revol ver
under the ARCO promi ssory note, so that is sonething



new and | have not had sufficient opportunity to put

that into my cal culus and figure out how that al

fits into what |'ve done in the Staff recommendati on
Q Isn'"t it reasonable to assune -- wouldn't

it be a reasonable position for this Commission to

take, why don't you go out and get your books audited

so that you conply with the terns of your existing

debt and then take that $11 million that your

presi dent has testified will be available in January

and apply 40 percent of it to your capita

i mprovenents instead of having emergency relief.

Woul dn't that be a reasonable position for this

Conmi ssion to take?

MR, MARSHALL: |1'mgoing to object to the
qguestion, assum ng facts not in evidence. He didn't
say that they were going to get any anount of noney
in January. That is a thing that's being
negoti ated --

MR. BRENA: | would allow the record to
speak for itself.

MR, MARSHALL: We have to get permni ssion
fromthe Comri ssion to sell these assets, under what
circunstances M. Trotter gave testinony. This is
just one thing that they were looking at in ternms of
trying to resolve a problemwi th a Prudential note.



So | would object that it mscharacterizes --
MR. BRENA: | withdraw the question and --

Q Ckay. Assuming that this noney becones
avail able --

MR, MARSHALL: May | have a clarification
of which noney?

Q The Sea-Tac $11 million. And were you
present in the roomwhen M. Trotter indicated to M.
Fox that, under this Conm ssion's policies and
regul ati ons and | aw, that when the ratepayer pays for
those funds and -- those facilities and there's gain
associated with those facilities, that those are
properly credited to the ratepayer?

A Yes, | heard that line of cross-exam nation
fromM. Trotter and | heard M. Fox's response.
Q Now, assuming that that is true, as it

stands today, when they sell the Sea-Tac term nal
t he gain associated with that sale should go to the
rat epayers' benefit, should it not?

A That has been the traditional Staff
position and -- in nost property -- sale of property
cases and when there is a gain.

Q So again, assuming a sale in the first
quarter of the next year, we have $11 mllion that
their case did not take into consideration that
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should go -- that's ratepayer nmoney that's fl ow ng
into this conmpany with zero emergency relief. Wuld
that be correct?

A No, that's --

MR, MARSHALL: | object to the question,
even though it sounded |ike the answer was going to
be no, on the basis that it was assum ng facts not in
evi dence, because M. Fox --

MR. BRENA: | withdraw the question
MR, MARSHALL: -- M. Fox said, if that's
the case, so we don't want to sell it.

JUDGE WALLIS: The question is w thdrawn.
MR. MARSHALL: W don't have to sell --
okay.
Q Now, | heard you nention that you
consi dered, as an assunption in your case, that the
only avail abl e source of funds was the ARCO revol vi ng
line of credit?

A Yes.
Q Did | properly characterize your testinony?
Wel |, why doesn't M. Fox make a call to the chairman

of A ynpic and get the noney that they need to nake
the i nprovenents?

MR, MARSHALL: Object, argunmentative. He's
asking this witness to specul ate about sone --



MR. BRENA: ['Il rephrase the question

MR. TROTTER: Your Honor, I'd like to raise
an objection here. This is re-cross again, and this
could have been raised in the initial round and was
not. And | think we're at the point of dinmnishing
returns here, so I'mgoing to enter an objection

MR. BRENA: It is not re-cross. This
Wi tness' specific testinony, in response to a
question from Chai rwoman Showalter, was is that this
was the only reasonabl e source of funds. That was
the first time he used that phrase, and |I'm exploring
the truth of that phrase.

MR. TROTTER: | believe he testified to it
earlier, but it's also in his direct.
MR. MARSHALL: I would concur with M.

Trotter's observations.
JUDGE WALLIS: W think the area is
perm ssible to explore, and M. Brena may conti nue.

Q Wy -- well, do you believe the conpany has
denonstrated that that credit facility is not
avail abl e?

A. No, | think that that's -- that's the one
source that's available, and that's where this
conpany will go. And M. Fox's testinmony did not do
anything to convince nme to the contrary, that Qynpic
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coul d not access that additional 20 mllion. And

["ve -- | just think that that's where they're going
to have to go

Q Did you consider $30 nmillion in accounts
recei vabl e?

A Indirectly, yes, we did.

Q I s that another source that the conpany
could go?

A Their conpanies -- | have seen conpani es

t hat have sold their receivables, but at the sane

t oken, the conmpany's payabl es al so have changed over
time, so -- but like I've said, we've indirectly
connected those, because in our revenue anal ysis,
recei vabl es are just another form of revenue, and
it's just a matter of timng for cash purposes, but
indirectly we have consi dered those.

Q But this is a conpany -- do you agree that
the definition of a receivable as a current asset is
revenue that's expected within the next 12 nonths?

MR. MARSHALL: Your Honor, this was al
gone into with M. Fox, and he explained the $30
mllion.

MR, BRENA: Excuse ne.

MR, MARSHALL: The expl anati on was there.
This witness does not know what's conposed of that in



detail. M. Fox does. | think these are questions
that are now argunentative and assum ng facts not in
evi dence and ni scharacterizing prior testinony as to
what constitutes those receivables, which are nostly
just insurance recoveries that M. Fox and M. Batch
testified to in detail.

MR, BRENA: The question that | asked the
witness is is it his understanding that the
definition of receivables was noney that woul d be
received within the next 12 nonths.

JUDGE WALLIS: The question is permssible.

THE W TNESS: General -- yes, or 12 nonths
or sooner. And also, to the extent that it's booked,
it's likely that it will be -- there's a high
likelihood that it will be. And if it's not, then it
beconmes i npaired, and the conpany has an obligation
to take it off its books. So there's kind of a
two-factor test, the timng and then the |ikelihood
of recovery, and those are things that the conpany
needs to be assessing.

Q Ckay. Now, | have a couple questions about
Bayview termi nal, but | hope just a couple, so if
you'll bear with ne. You indicated to Conm ssioner

Oshie that the date of that nenp i s when you
considered the Bayview ternminal to be in service;
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correct?
A Yes.
Q And that date that you corrected was, |

bel i eve, January 27th, 1999?

A That was --

Q As corrected?

A Yes, that was the date of the neno, so
sonetinme preceding that, it would have had to have
been placed in service, so in that time frane.

Q Well, that's what | wanted to explore. |
had shown you Exhibit 25 on page three, which was a
report witten referring to the first quarter of
1999, which was after the Staff menp was witten, and
it said Bayview was totally tied in and awaiting
product availability in the scheduling program

So we -- isn't it fair to say that we have
a meno in the record that shows that a few nonths, at
| east, after Staff's nmeno, that it still wasn't in
service yet?
A Wel |, again, what in service neans is

sonething that operationally is a question that ['m
not prepared to say one way or the other, but what |
mean, in service, is it's gone fromconstruction work
in progress, it's on the conpany's books and pl ant
accounts, and there is depreciation charged, and al so



t hen the conpany gets cash flow from deferred tax
fromthe difference between tax and book
depreciation, and all those kind of capital recovery
factors begin to -- and furthernore, for once it goes
into plant in service, then | would ask you to take
this up further with M. Col bo, but then how things
beconme treatnent for abandonnment or whatever may
happen to that facility, now there's other rules, so
-- but that's the critical distinction. |If it's

pl aced in plant in service, book depreciation and tax
depreci ati on was taken on the facility.

Q So in your responses to Comm ssioner GOshie,
you were just saying when, on their books, it was
consi dered plant in service?

A That's correct.

Q Okay. You were not intending to suggest
that it was actually being used for transportation or
used and useful ?

MR. TROTTER: 1'Ill object to the question
Your Honor. The exhibit says it's totally tied in
and awai ting product availability. There's a |ega

guestion there. It's obviously tied into the system
it's ready to go. Is that used and useful? That's a
| egal question. It could very well be, and there may

be an argunment to the contrary. But at that point,



we have the facts, or at |east a piece of paper that
states a fact, and the rest is a conclusion of |aw.
So | object to the question.

MR, MARSHALL: | object, as well. If
guestions were needed to be asked about Bayvi ew when
it went into service, M. Batch could have been asked
those questions. That's one reason why we objected
to that supplenental exhibit by M. Finklea when it
came in, because that did put us in a spot where we
couldn't respond effectively, but | can represent
what M. Batch would say if called upon, if the
Commi ssion would like, and | think it's at odds with
what M. Brena is trying to suggest.

JUDGE WALLIS: Let's focus now on the

guestion that M. Brena has asked. |'m concerned
about the phrasing of the question.
MR, BRENA: |'Il withdraw it and rephrase

it.

Q Okay. Perhaps all the facts are in. Do
you recall M. Batch's testinony with response to ny
cross and the question of whether Bayview was in
service?

MR, MARSHALL: The question, | think, is
when did Bayview go into service, and M. Batch was
not asked that by M. Brena. Was he?
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MR. BRENA: Do you recall -- is that an
obj ection?
JUDGE WALLIS: M. Brena.
MR, BRENA: |'msorry. What was the
obj ection?
MR, MARSHALL: That was my objection. | --
JUDGE WALLI'S: That your question does not
correctly characterize the Q%A between yourself and
the witness, the prior wtness.

MR. BRENA: | asked if he recalled -- 1'I1
rephrase the question.
Q Do you recall nmny cross-exam nation of M.
Batch with regard to the use of the Bayview term nal ?
A Yes.

Q Wth the exception of diesel for testing
and water storage associated with hydro testing, did
he indicate that the Bayview term nal had ever been
used for any other purpose in your menory?

A That is ny recollection of his testinony,
but | --
Q Ckay. 1'1l nove on.
A It's not as clear as | would like it to be.
MR. MARSHALL: | think at this time | would

like to strike that question, because the witness
shows that he doesn't have foundation to nake



specul ati on on what that colloquy was. The record
will speak for itself.

MR. TROTTER:  Your Honor, the wi tness
sinply said the extent of his recollection, so the
record will speak for itself, we agree, but | don't
think it needs to be stricken.

JUDGE WALLIS: The notion's denied.

Q If the goal of the -- if part of our
purpose here is to determ ne whether or not -- well,
I"msorry. Let nme ask a prelimnary question first.

In anywhere in the conpany's case did it
separate the costs or revenues associated with the
different jurisdictions that this pipeline serves?

A No, it did not, and | don't even recall
that it did it for its general case, as well.
Q In terns of a conpany's ability to attract

capital fromthe capital markets or Oynpic's ability
to attract capital fromits own affiliated conpani es,

do you think that they will [ ook at that on a total
company basi s?
A Yes, it will finance itself on a total
conpany basi s.
MR. BRENA: | have nothing further.

MR, TROTTER: No questions.
JUDGE WALLIS: |Is there anything further of
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the witness? It appears that there's not. M.

El gin, thank you for appearing. You' re excused from
the stand at this tine. Let's be off the record,

pl ease.

(Recess taken.)

JUDGE WALLIS: Let us be back on the
record, please. At this point, we're going to take
up the testinony of Comm ssion Staff w tness Robert
Col bo. M. Col bo, could you please rise, raise your
ri ght hand?

Wher eupon,

ROBERT COLBO,
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE WALLIS: Pl ease be seated. M.
Trotter.

MR, TROTTER: Thank you.

DI RECT EXAMI NATI ON
BY MR. TROTTER:
Q M. Col bo, would you pl ease state your nane
for the record?
A Robert Col bo.
Q And are you enployed by the Commi ssion as a
transportati on program consultant?



A Yes.

Q In the course of your duties, did you have
cause to prepare testinony and exhibits in this
docket ?

A Yes.

Q Turning your attention to Exhibit 135-T, is
that your direct testinony?

A Yes.

Q If | asked you the questions that appear
there, would you give the answers that appear there?

A Yes.

Q In the course of that exhibit, you refer to
two exhibits prepared by you, 136 and 137; is that
right?

A Yes.

Q Are those true and correct, to the best of
your know edge?

A. Yes.

MR, TROTTER: | nove the adm ssion of

Exhi bits 135-T, 136 and 137.

JUDGE WALLIS: |Is there objection? Let the
record show that there is none, and those exhibits
are received in evidence. The witness is avail able
for cross-exam nation. M. WMarshall



CROSS- EXAMI NATI ON
BY MR. MARSHALL

Q M. Col bo, you' ve been the analyst for the
Conmi ssion on oil pipeline since when, 1983, or
bef ore?

A Well ny title is analyst, yes. W haven't
gone into a great deal of depth in oil pipeline
analysis filings, generally.

CHAl RAMOMAN SHOWALTER: M. Col bo, | think
you're going to need to nove your m crophone nore in
line between you and M. Marshall

THE W TNESS: (Okay, thank you.

Q To the extent there's been any anal ysis of
oil pipeline tariffs, have you been the one to do
t hat since 1983?

A Yes, yeah.

Q Okay. And you wote a nmenmorandumin 1983,
at least at that tinme, about the differences in
nmet hodol ogy between what the Conmmi ssion utility rates
approach were and the FERC, what used to be the ICC
rates, nethodol ogy woul d have been?

A Yes, | did.

Q Okay. And your conclusion then was that
there was a significant difference between the two
nmet hodol ogi es?



A There was a difference, yes.

Q And t he FERC net hodol ogy produced a hi gher
rate than using a utility rate nethod that was used
for utility cases in the state?

MR. FI NKLEA: Your Honor, I'mgoing to
object. | don't believe this is touched on in M.
Col bo' s testinony.

MR, TROTTER: |1'Il object, also, Your

Honor. This is an issue for the general rate case.
I think all w tnesses have testified, including the
conpany's, that the interimrate case does not depend
on any difference between state and FERC
nmet hodol ogi es.

MR, MARSHALL: I'mgoing to tie it up with
this next question if he answers that one.

JUDGE WALLIS: Very well

THE W TNESS: What was the question, sir?

MR, MARSHALL: Could you repeat the
guestion to the wi tness?

(Record read back.)

THE W TNESS: That's right.

Q Okay. Now, the FERC al so has an approach
to putting rates into effect fairly quickly subject
to refund; is that correct?

MR, BRENA: Objection. What does how what
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1 the FERC does with its rate filings have to do with
2 the emergency standard of this Comm ssion?

3 JUDGE WALLIS: M. Marshall

4 MR, MARSHALL: Address this regarding M.
5 Col bo's recomendati on that the rates be subject to
6 refund and what the standard m ght be if you use the
7 approach used by the federal government versus

8 approaches used by the state.

9 MR. TROTTER:  Your Honor, the issue of

10 subject to refund is M. Elgin's subject area, as M.
11 Col bo clearly states in his testinony.

12 MR, BRENA: And I would just like to nake
13 the practical observation that if we're going to get
14 done tonight, we can't go down very many nore rabbit
15 hol es.

16 JUDGE WALLIS: M. Mrshall, | don't think
17 this is an area that this witness is offered for.

18 MR. MARSHALL: Okay. Well, it is in his
19 testinony, but 1'Il nmove on. | can tie that up at a
20 later time.
21 Q Now, you've al so analyzed the rates that
22 had been filed with respect to Bayview, is that
23 right? You were the analyst on that?
24 A Yes.
25 Q Okay. And you were also the anal yst that



received different applications for the funding and
the proposals relating to Cross Cascades pipeline; is
that correct?

A. There was a filing made regarding potentia
-- potential funding arrangenent with respect to the
Cross Cascades pipeline. Mself and ny supervisor

M. Eckhardt, worked on that case. It was
subsequent|ly withdrawn by the conpany.
Q Now, in this testinony that you've given,

you' ve taken out all protection for debt associated
with Cross Cascade pipeline; is that right?

A Well, I think M. Elgin did.

Q But that's what your testinobny supports in
your various schedul es and anal ysis; correct?

A | used the number M. Elgin gave to ne,
yes.

Q But you were involved in those discussions
about Cross Cascades, not M. Elgin, in the
m d-1990s; is that true?

A That filing was withdrawn.

Q M. Elgin was not involved in those
di scussi ons and you were; right?

A That's true.

MR. TROTTER: Well, Your Honor, the

guestion assunes there were discussions. M. Col bo
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has said a filing was made and withdrawn. ['1]
object to the question on that basis.

Q In addition to filings, there were letters
that included throughput and deficiency agreenents to
finance that project; correct?

A There were drafts proposed.

Q And you al so recei ved copi es of those
letters regarding the throughput and defici ency
agreenents that were going to support the Cross
Cascades pipelines, including that from Tosco, from
Texaco, and perhaps others; is that right?

A | don't recall what the status of that was.
I know it was withdrawn, it was subsequently
wi t hdr awn.

Q Well, to refresh your recollection, do you
remenber getting a letter, for exanple, dated Cctober
10th, 1995? And just |look at the back page on that
letter, just for purposes of --

MR. FI NKLEA:  Your Honor, | object. This
is, again, well beyond the scope of the wi tness
testi nony.

JUDGE WALLIS: M. Marshall, can you point
us to an area within the witness' testinony?

MR, MARSHALL: It's regarding the
appropri ateness of taking out the Cross Cascade



pi peline fromthe debt protection and to show that it
was intervenors who supported that, intervenors who
entered into throughput and deficiency agreenents
with regard to that project.

MR, BRENA: | join in the objection and
woul d point out that this wi tness has already
testified that that decision -- that he used a numnber

by M. Elgin in his calculation, but that the
judgment was M. Elgin's, who has already been
cross-exam ned on this point.

And 1'd al so raise the objection that what
rel evance does it have whether or not a shipper
supported or didn't support the project with regard
to whether it should be included today?

MR, TROTTER: |'Ill join the objection
Al so, Your Honor, the conpany is not seeking to earn
a return on the Cross Cascades pipeline inits
general case, and as far as we can tell, they're not
asking for a recovery of it in the interimcase. So
it's irrelevant and it is M. Elgin's responsibility.
M. Col bo took the figure fromM. Elgin.

JUDGE WALLIS: The objection is sustained.

Q Are you famliar with throughput and
deficiency agreenents as a nethod of financing in the
oi | pipeline business?



MR. FI NKLEA: Same obj ection.

MR. BRENA: Perhaps he could direct ne to
part of this witness' direct case, in which this is
an issue.

MR. MARSHALL: Well, let me ask it a
slightly different way.
Q Is there anybody on the Commi ssion Staff,

ot her than yourself, that knows about any type of
financing for oil pipelines?

A O her than who?

Q O her than yourself?

A. I certainly don't consider nyself to be an
expert on financings fromoil pipeline conpanies, and
M. Elgin presumably did sonme work in that regard in
connection with his presentation of his case.

MR, MARSHALL: | don't have any further
guesti ons.

JUDGE WALLIS: Very wel |

MR. FI NKLEA:  Your Honor, in light of the
hour, we have deci ded that we have no questions.

JUDGE WALLIS: Very well. M. Brena

MR. BRENA: W includes ne.

JUDGE WALLIS: Are there questions fromthe
Bench?
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EXAMI NATI ON
BY CHAI RAMOVAN SHOWALTER:

Q My only question is about the source or
sources of your information that you have in your
testimony. You nake a nunber of calculations. Are
these cal cul ati ons based on the information that you
got fromthe conpany in the course of this
proceedi ng --

A Yes.
Q -- through discovery?
A Yes.

Q Are there other reports that the conpany
files on any kind of regular basis about its
financial condition?

A In general terns, we have adopted the FERC
form in terns of annual reporting, and so they file
a copy of the FERC report with us once a year

Q But that was not the basis for any of these
cal cul ations?
A That's correct.

CHAl RWOMAN SHOWALTER: Ckay. Thank you.

MR. TROTTER: No redirect.

JUDGE WALLIS: Very well. M. Col bo, thank
you for appearing. You're excused fromthe stand.
And let's be in recess while M. Col bo steps down and
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the next witness steps up. Wuld that be M. Brown
or M. Grasso?

MR, BRENA: That would be M. Brown.

JUDGE WALLIS: M. Brown.

(Recess taken.)

JUDGE WALLIS: Let's be back on the record,
pl ease. M. Brown, would you stand and raise your
ri ght hand, please?
Wher eupon,

JOHN BROWN

havi ng been first duly sworn, was called as a w tness
herein and was exani ned and testified as follows:

JUDGE WALLIS: Please be seated. M.
Br ena.

DI RECT EXAMI NATI ON
BY MR. BRENA:
Q Good afternoon.
A Good eveni ng.
Q Did you prepare and do you adopt testinony
and exhibit |abeled JFB 113-T(C)?
A Yes, | did.
MR, BRENA: And just for the record, the C
can be renoved fromthis testinony, as the
confidentiality of the docunent in its entirety has
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been wai ved by the conpany.

JUDGE WALLIS: So noted, and we are
renovi ng that designation.

MR, BRENA: He is available for cross.

JUDGE WALLIS: Are you offering the exhibit
at this time, M. Brena?

MR, BRENA: Yes.

JUDGE WALLIS: There being no objection,
Exhibit 113-T is received in evidence.
Cross-exam nation, M. Marshall

CROSS-EXAMI NATI ON
BY MR. MARSHALL:

Q Pl ease turn to page eight of your
testinmony, M. Brown, line 15 to 16. Do you have
that in front of you?

A Yes, | do.

Q Where you say A ynpic's revenues and cash
fl ows have al so increased substantially recently due
to both dramatically increasing throughput and
increasing rates. Do you see that?

A | see that.

Q And the rates you nmean by that are the FERC
rates that went into effect Septenber 1st; is that
correct?



A That's correct.

Q Okay. And have you tried to break out in
any of your analysis, any of your testinony here, can
you point to me what contribution that makes fromthe
FERC?

A That's a question | think you can ask M.
Grasso. He is the one that has put the schedul es
t oget her.

Q | see. Now, have you been retained by
Tosco, Tesoro, with respect to the FERC matter?

A |'ve been retained by Tesoro, and |I'm not
sure about Tosco. | don't know the answer to that.
I'msorry.

Q Had you been retained by Tesoro prior to
Tesoro's opposition to the FERC interimrates?

A Yes.

Q | call theminterimrates, but you know

what | mean. Those are rates that go into effect
subject to refund. So whenever | say that, please
make that nental transposition.

A. Al right. And | want you to nake one
nmental transition, too, or consideration, and that is
that, in my credentials, | showthat I'"'ma |icensed
attorney in the state of Mssouri. But |I amnot --

Q You'l | have to show ne.



A I'"'mnot here as an attorney, |'mnot here
to give |legal opinions, so whatever | say is not
based on a | egal opinion.

Q Okay. Were you involved directly in the
opposition by Tesoro to those interim-- as | call it
-- rates at the FERC?

MR. BRENA: bjection, rel evance.
JUDGE WALLIS: These are prelimninary

questions, and I will give --
MR. MARSHALL: Goes to credibility --
JUDGE WALLIS: -- M. Marshall sone

| ati tude.
MR. MARSHALL: -- bias and so on.

THE W TNESS: You asked about opposition,
and ny recollection is that Qynpic nade a filing
with the FERC --

Q I'"mjust asking whether you were involved
or not in the opposition, not the details.

MR. BRENA: Please allow ny witness to
conpl ete his answer, and if there's sonething
i nappropriate with the answer, we can address it at
that tinme.

MR, MARSHALL: It's just prelimnary.

JUDGE WALLIS: Yes, let's let the witness
respond, please.
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THE W TNESS: There was a filing made at
the FERC earlier in the year, and Tesoro protested
that filing. Utimtely, the --

Q Were you involved in that?
A. Utimately, the FERC rejected that filing
and | was involved in that. | participated in a

coupl e of phone calls in connection with their
protest, but that was about the extent of the
i nvol venent .

Q And after the FERC granted these rates
subject to refund to go into effect in Septenber of
2001, were you involved in Tesoro's efforts at a
rehearing to try to once again oppose those rates
going into effect?

A No, | was not.

Q You have been retained, however, on the
FERC general rate case matter; is that true?

A Yes.

Q Okay. And have you done any prelimnary
anal ysi s what soever of any type, had any prelimnary
di scussi ons where you've conme to any conclusions with
regard to whether any part of those rates ought to be
ref unded?

A I haven't come to any particular firm
conclusion. | do know that the question of the



capital structure and the rate of return are itemns
that have been raised here in this proceeding, and
I"msure that M. Hanley will address those matters
in the proceeding at the FERC

Qbviously, to the extent that there's a
different capital structure and different rate of
return that is used, that's going to have an effect
on the filing. There are, of course, matters, and
don't have all of the details of this, | think M.
Grasso may have those details, but there are
questions about the l|evel of the rate base, questions
such as the Bayview termnal. |'mnot sure, but I
believe that the Cross Cascades pipeline costs may be
included. | said may. |'mnot sure of that. But to
the extent they are, that will be an issue that needs
to be addressed.

There are questions about the costs that
are included in connection with the Watcom Creek
matter, and of course those itens will have to be
addressed, but | haven't come to any concl usi on about
those, because we don't have all of the information
about the rate filings.

Q My question was fairly broad. Have you
cone to any conclusion, tentative or otherw se, that
any anount of that FERC rate ought to be refunded?



In your own mind, as you sit here today, are you
saying that you have cone to absolutely no concl usion
that any part of that should be refunded?

A. | guess if you wanted to put a quantity on
it, should you have a penny to be refunded, probably
so. Should you have no refund, probably not. But |
don't know in between and | haven't cone to any
concl usi on about the |evel of the ampunt of refund,
if any there should be.

Q I'"m not sure | understood your answer.
It's between a penny and nothing to be refunded?
A. That's my own view, that there's going to

be sonme refund, but | haven't conme to a concl usion as
to how rnuch.

Q Is it nore than a penny?

A Probabl y.

Q Is it nore than $50 mllion?

A I haven't | ooked into the details of that.

I haven't been asked to |look into the details of
t hat .

Q You said that M. Hanley wi |l address that
at the FERC. How do you know that M. Hanley wll
address that before the FERC? Have you spoken to him
about that rate case?

MR. BRENA: Your Honor, | understand that



these started out to be prelimnary in nature.
fail to see how this line of questioning or that |ast
question has anything to do with this at all

MR, TROTTER: |'Ill join the objection
This is very renpte.

JUDGE WALLIS: M. Marshall

MR, MARSHALL: M. Hanl ey said yesterday
that he had absolutely no opinions about this issue,
either, and apparently he's had conversations with
this witness. And it's interesting, and | think
their testinmony's informative on if they truly
haven't any concl usi on what soever as to any anount
t hat should be refunded, 1'd like to know that, but
don't believe that that's true, and 1'd like to find
out what concl usions they have and what -- even a
bal | park anmount that they believe needs to be
refunded. It has a direct bearing on whether this
2002 capital budget can be financed.

MR. TROTTER:  Your Honor, what they believe
or will even testify to is not relevant. It's
what ever FERC orders is what's relevant. So | think
it's very, very renote relevance. Continuing
obj ection.

MR. BRENA: | would also like to add that
what ever work product or inpressions that ny experts



may share with ne within the context of their
engagenent in another rate case is protected by the
wor k product privilege. And this isn't an
opportunity to probe nmy witnesses with regard to
their opinions in other cases. That's not what we're
here for. And |I've allowed this to go on, and in
fact, I've waived the privilege so certain docunents
can be produced, but, you know, enough with regard to
the work that ny experts do in other cases at ny
request.

MR. MARSHALL: This is a case that has
direct bearing on what we're talking about. [It's not
some unrel ated case.

JUDGE WALLIS: W're going to sustain the
objection to these inquiries. W think that there is
a concern about work product. W think that the
prelimnary views of the witnesses are of only renote
rel evance to the ultimte decision that the federa
agency might reach, and we have a |l evel of concern
about the Conmi ssion's authority, in any event, to
consi der the FERC deci sion, subject to parties
argunent in briefs, whatever it nay be in setting
intrastate rates.

Q Are you famliar at all with accounting
principles that require an anmount to be recorded as
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income to be relatively certain not only of
col l ection, but of not being subject to refund?

A | amfamliar with the fact that anmounts
can be recorded, even if they're subject to refund,
and ordinarily there, if they are subject to refund,
there will be a footnote sonewhere in the financia
statements indicating that the revenues are being
col |l ected subject to refund.

Q And that's a caution to any investor, that
don't count on this necessarily?

A Al right. 1'Il accept that.

Q And in your testinony here, at page eight,
are you counting on the increased rates fromthe FERC
in your analysis or not?

A Let me explain that testinony, and maybe |
can explain the FERC procedure and the Washi ngt on
procedures and we can kind of clear things up in this

regard.

Q I just wanted to know if you're relying on
that or not?

A. I amrelying on that testinony for the

foll owi ng reasons: The FERC procedure is one in

whi ch the FERC accepts the filing and makes it
subject to refund. They then have a schedule, and in
this case, | believe that they have schedul ed a



hearing that is in July. | think that's the date
t hat has been established. There is no schedul e at
all before the FERC for FERC to issue a deci sion.

They will have, in fact, the procedure,
unli ke here, is that they will have a hearing, judge,
adm nistrative | aw judge hear the proceeding. And
ordinarily those matters then will be briefed before
the judge. And there will be exceptions taken to the
briefs. And fromthen, after all of that goes
t hrough, then the FERC will take the case up for
consi deration before the full Conmm ssion

| have no idea when that will occur. It
could be a year after the hearing, it could be six
nonths after the hearing, it could be two years after
the hearing. |It's not unusual, in fact, |I think in
the -- there's a case that is SFFP, | think, is the
desi gnation of the case, that they have used, |
believe, 1994 data, and the FERC, just in the year
2000 i ssued a decision in that case.

Now, until the order is final and no |onger
subject to appeal, there's no refund that is
required. And ultimately, there may be a refund,
there may not be a refund. And yet, here in
Washi ngton, as | understand the procedure, you have a
period of time in which you are required to hear and



decide the case. And as | understand it, there is a
hearing that is to take place in May, and there's
sone question about whether July 1 or whet her August
1 is the date that you will have to issue your
deci si on.

Now, | do not know the procedures beyond
t hat point, whether appeals can be taken to the
procedures -- or to the order that you issue and if
refunds are due, when those refunds would be made.
But there certainly is a far shorter period of tine
to deal with the question of the rate proceeding that
you have here in Washington than they have in
Washi ngton, D.C.

And fromthe standpoint of, you know, why
are we here, well --

MR. MARSHALL: | don't believe | asked that
question. M question was very linmted, and it
sounds like -- | really wanted to get this wi tness on

and off quickly, and | think it's way beyond the
question, which is deserving a yes or no answer. |
think he's lost track of what it is. Can you tell ne
what ny question was?

MR, BRENA: Excuse ne.

JUDGE WALLIS: Let's let M. Brena respond,
pl ease.



MR. BRENA: First, the characterization of
a witness' losing track of something, | think is
i nappropriate. Secondly, this witness said that he
relied on it and was giving the reasons why he relied
on it. He was responding to the question. Third,
do not like my witness cut off in md answer. |If he
goes on longer than M. Mrshall thinks appropriate
and if he includes information which is inappropriate
to respond, he has the procedural option of asking
for a notion to strike. And if Your Honor agrees,
then that portion will be struck. He should not have
the procedural option of interrupting my witness in
m d answer.

JUDGE WALLIS: The process that we use at
t he Conmmi ssion, | believe, allows Counsel to
interject if they believe that the w tness' response
is far beyond the question, and to raise that point
at the time and we will deal with it. Sonetimes it
can save an extended answer.

In this case, I'mnot sure that we've
reached the point yet where the witness' testinony is
not responsive to the question. So we will allow the
Wi tness to conclude his response.

THE WTNESS: | was going to say that, as
far as why we're here, what we're tal king about is



they' ve asked for an interimincrease in rates, based
on their full filing, but you' re going to be deciding
that in just a short while. And so | question, you
know, why are we here for this interimrate
proceedi ng when you al ready have schedul ed a ful

hearing that will be heard on the nerits of the case.
Q Do you recall what ny question was?
A Your question was specifically related to

lines 15 and 16 of ny testinony on page eight, and
you were asking questions about the refund of the
revenues attributable to the increasing rates and --

Q The --

A. And ny answer was directed to your
questi on.

Q Okay. And the increasing rates were only
the FERC rates in lines 15 and 16; correct?

A That is correct.

Q Okay. Nothing to do with the rate increase
that you just nowtestified to at the state |evel ?

A Not hi ng to do, except for the fact that
|'"ve been sitting here listening to all of the
testi nony of everyone and | have had in nmy own mnd a
guestion as to why we're here, and yes, | was
addressing the increased rates, but there is a
rel evance to the question of whether or not an



energency has been shown, and you haven't shown an
emer gency.

MR, MARSHALL: Your Honor, | move to strike
the witness' |ast response and his prior response.
It didn't respond to ny question, and | don't know
how | can try to shorten this up. 1'd like to keep
this very short, unless | nobve to strike.

MR. BRENA: Could | have the court reporter
read back the | ast question, please?

(Record read back.)

MR. BRENA: He was asked a broad question
about whether it had anything to do with the state

case at the broad level. | would suggest that if M.
Marshal | speed this up, that he ask nore specific
guesti ons.

JUDGE WALLIS: M take on this is that the
question did call for a yes or no answer. | am going

to ask the witness, if you have personal reservations
about the purpose of this proceeding, that's a matter
for the Comm ssion. You've indicated that you' re not
one of the attorneys in this case. What | would ask
you to do is listen to the questions carefully and
respond to the questions to the best of your ability.
Let's nove on.
Q Now, your |ast response said, as you were



sitting in the roomhere, you thought to yourself why
have an interimcase at all, why don't we just go to
a general case in this matter.

Let me ask you this question. Wy couldn't
we do in this state exactly what they do at the FERC
and have the rates go into effect immediately, as
they do at the FERC, and then go to the general case
and solve all the problens of the tine that we've
spent on this?

JUDGE WALLIS: M. Mrshall, |I'mnot sure
that this witness is qualified to answer that, which
appears to be a question relating to the processes
avai | abl e under state | aw.

MR, MARSHALL: | was trying to respond to a
guestion that he asked hinself and answered hinself
on the stand as to why we are here. And | guess | --

JUDGE WALLIS: We have indicated that we've
asked himnot to engage in those kinds of questions
on our record.

Q Pl ease turn to page nine of your testinony,
M. Brown, and |look at line 11. O the receivable
anmount, do you know how many millions of dollars in

recei vabl es are due to insurance recoveries and are
associated with costs that are not being requested by
A ynpic? Do you know?



A No, | don't.

Q Okay. And do you know what percentage of
i nsurance recoveries are likely to be made? Do you
know anyt hi ng about those issues at all?

A. I'"'mgoing to answer, and then | would |ike
an explanation of that answer. The answer is no,
specifically, | do not know. However, the receivable

has been recorded on the books, there is no reserve
that's been established on the books for a
non-recovery of a receivable, and it's been
classified on the books as a current asset.

That neans to ne that the conpany expects
to recover that noney, one hundred percent of the
noney. There's no reserve that's set up for it. And
so |I'd say that it is something that would be
recovered in the next 12 nonths.

Q Assunming that a great bulk of this noney
that you have here in that line is insurance recovery
money. Were you here to hear the testinony of M.
Batch or M. Fox about what percentage of the
i nsurance recoveries are likely to occur, in fact?

A. | heard sone nmention of a figure, but,
agai n, you're asking about recovery of that noney,
and you've classified or the conpany has classified
it on its books as a current asset, and that means



that you're going to recover that noney. You expect
to recover it. Oherwi se, you would have a reserve
set up.

I don't know, for exanple, that -- let's
assune that -- and | think the figure was 60 percent.
It may very well be that what's been recorded on the
books is 60 percent of the ampunt of the insurance.

I don't know that. | do know that you have recorded
on the books $39.7 mllion, or $37 mllion, | think
is the figure for the receivables that's recorded on
the books. And that would indicate to ne that you
expect to recover that anmount of noney.

Q My specific question is did you hear the
testinmony of M. Batch and M. Fox as to the exact
nunber that they testified to that they thought the
i nsurance coverage woul d be?

A And | answered that. | said no, that | did
not know the exact nunmber. However, | was going to
expl ain nmy answer, and | expl ained the answer.

Q Do you know whet her those insurance

recoveries go agai nst costs that have been requested
or not in this matter, or do you have an opinion on
t hat ?

A My opinion --

Q Let nme restate that, withdrawit. |'m



going to try to make this very precise. | my have
made a m stake here. Do you know the dollar anmount
of costs agai nst which the insurance recoveries go?

A. No, | do not, but again, | have to say that
it is a receivable that is reported on the books, and
if you recorded it on the books as a receivable,
there's no footnote indicating that it is subject to
some percentage of recovery, there's no reserve
that's been set up for non-recovery, it is a
recei vabl e. And under accounting rules, a receivable
that is expected to be recovered within 12 nonths
will be recorded as a current asset.

Q My question, M. Brown, was not about the
recei vabl e, but the cost against which the
recei vabl es would go. And ny question was a very --
| thought, precise one, which is do you know t he
dol | ar amount of the cost against which the
recei vabl es for insurance recoveries would go if
recovered?

A | don't have any information about that. |
do know that the noney would be comng into the
conpany and woul d be a source of cash

Q Now, do you know, because you don't know
about the costs agai nst which these insurance
recoveries go, you don't know whether the costs are
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i ncluded in any of these financial statenents or in
this case, do you?

A. I guess that | would have to answer that
no, | don't know, and that may be the reason that
there aren't audited financial statenents.

Q Okay. Wth regard to whether the financia
statenments are audited or not, these financia
statements are also prelimnary and forecasts for the
nost part, particularly for the last two nont hs of
2001; isn't that correct?

A | don't believe that is correct. At |east
that's not ny understanding. | understood that the
financial statenents that were presented were actua
t hrough Novenber with an estimate for Decenber. |
may be m staken about that. But the 2000 financials
are actual figures and you have actual figures at
| east through October.

Q Wul d you agree that the best evidence of
financials would be the testinony given here by M.
Fox because -- at least you' ve admtted that Decenber
is not in. Do you agree that the books are --

A. Do you really want ne to answer that
guestion?

Q No, I'Il withdraw that, due to the | ateness
of tinme. Did you attend any of M. Fox's exam nation
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inthis mtter?

A | certainly did.

Q Ckay. And were there any questions asked
about the insurance receivables and the costs to M.
Fox that you can recall?

A | believe that there were questions that
were asked, but I'mnot -- | don't recall the exact
guestions and answers.

Q Okay, thank you. Page 12 of your
testimony, line 19, you say, Oympic's owners have a
| arge and direct financial stake in AQynpic's
conti nui ng proper operation due to their |arge
investment in refineries.

Just focusing on refineries. Do you know
how many refineries there are in Washington State?
And if you don't know, just please say, | don't know.

A Well, the difficulty is that |I do recal
seeing an exhibit that was attached to M. Batch's
testimony. It mentioned four refineries, but | don't
know if that is all of the refineries in the state of
Washi ngton. There were four refineries that were
mentioned in that exhibit.

Q Do you know where any of the four are
physically located in the state?

A They're on the -- on or tied to the AQynpic
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system
Q Do you know whet her they're north of

Seattle, east of Seattle, south of Seattle?

MR, BRENA: (bj ection.

THE WTNESS: Well, the line begins in --
I'"'mnot a Washington -- a native of the state of
Washi ngton, so | don't know the exact nanmes of the
cities, but there is the refinery of -- | believe it
is ARCO s refinery that is up near the
WAashi ngt on- Canadi an boarder. |'mgoing to class it
as that. And then | believe that Tosco has a
refinery that is either there or just slightly south
of there, and then Tesoro and Equil on have refineries
that are south of there, and those are all north of
Seattle, as | understand it.

MR, MARSHALL: | don't have anything
further of this wtness.

JUDGE WALLIS: Conmi ssion Staff.

MR. TROTTER: Staff has no questions of M.
Br own.

JUDGE WALLIS: Fromthe Bench.

EXAMI NATI ON
BY CHAI RWOVAN SHOWALTER:
Q Coul d you turn to page 22 of your



testinmony, and I'mlooking at Iine 20. And this is
one of a few places that you make your point, but
here you say AQynpic and its owners are perfectly
capabl e of assum ng financial responsibility for the
difficulties they have created. And that's a
conmpound there.

And assune for the nonent that O ynpic
itself is not capable, but that its owners are
capabl e of assuming responsibility. Wat do we do if
the owners are capable, but elect not to assune that
responsi bility that you've mentioned here?

A. Goi ng back to the question that was just
asked, | don't understand, and | think it's
conpletely -- I'll use a word M. Hanl ey used
yesterday in his testinony, or whenever it was, day
before -- preposterous that they would not.

Because, again, you're |looking at rates for
barge and rail shipnent, truck shipment of refined
products that are twice the rates for the pipeline
conmpany, and if -- if indeed the owners decided that
they were not going to put the noney into the
pi peline and basically let it go belly up, that's
cutting off the nose to spite the face. |It's, again,
having to -- | believe that the figures that were
used, ARCO s refinery had capacity of 222,000 barrels



a day, and it's nmy understandi ng, from sonme things
|'ve either seen or heard, that they've increased
t hat capacity by anot her 40,000 barrels a day. W're
| ooki ng at, then, 262,000 barrels a day of refinery
capacity. The Equilon refinery has a capacity that
is like 150,000 barrels a day, | think that's the
figure that was used in that exhibit |I referenced.
Doesn't meke any sense that they woul d not
cone up with the dollars to keep the pipeline going
and use the pipeline to nove their products.

Q So in your view, we should proceed on the
assunption that the conpany -- or no, the conpany's
owners will contribute, and it's a contested issue as
to what rate, if any, mght induce themor -- to act
t hat way?

A In my view, | think you should proceed on
the basis that they will put the nobney into the line.

In the first place, as far as this line is concerned,
M. Batch said, | believe, that the pipeline is
running in a safe node. Now, there's been a |ot of
tal k about the 2002 capital expenditures. Those
capital expenditures are those that the conpany says
they need to nmake to provide continued safety of the
pi peline.

Sonme of those capital expenditures, if you



| ook at the list of projects that are included,

i ncl ude boring under a river to put the pipeline
there and to avoid the possibility that an earthquake
or a landslide will occur. You know, that may be
sonet hing that ought to be done froma safety
standpoi nt, but certainly |I don't believe that it's
sonmething that is going to affect the outconme of this
case. You're not dealing with 2002 capita

expendi tures.

Q I"msorry, but nmy question really doesn't
go at all to the expenses. |'msinply inquiring and
only wanted to tal k about the relationship of the
owners to the conpany, not which expenses are
reasonabl e or not reasonabl e.

A Well, but getting back to the O ynpic and
its owners, Oynpic could |look, and |I think Staff
suggested this inits -- in their testinony, that
QA ynpic could look at those itens that are necessary
and those items that are desirable. | think Staff
called it essential. Now, again, we're tal king about
2002 capital expenditures, and your question had to
do with, as | thought, what are you going to do if
the owners don't put up the noney. And | don't see
that as a possibility.

They' ve asked for a signal, and they say,



Okay, give us a signal fromthe interimproceeding.
You're going to be dealing with resolution of this
case in four nonths. What if you give a signal and
give theman increase at this tine, and then find
that, in four nonths' time, they're not entitled to a
thing. What kind of signal is that?

I think you're better off to proceed to the
hearing. And fromthe standpoint of an interim
i ncrease, that doesn't help -- it doesn't help the
financing. You're tal king about, you know, | think,
according to M. Elgin's figures, sonmething |ess than
$2 mllion for the next six nonths, maybe $2.7
mllion. But that's not going to be enough to
provi de themthe capability of financing. They need
to make their corporate guarantees or they need to
come up with something other than just this interim
i ncrease that they're requesting to get the conpany
in the right position financially and the owners to
put the noney up.

CHAl RAOMAN SHOWALTER: Okay. Thank you.

JUDGE WALLI'S: M. Brena.

REDI RECT EXAMI NATI ON
BY MR BRENA:
Q Have you heard any testinony in this
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1 proceedi ng that the owners have refused to put the

2 nmoney up?

3 A No, | haven't.

4 MR, MARSHALL: | think this is beyond

5 Cross.

6 JUDGE WALLIS: | think it's --

7 MR, MARSHALL: He just answered it, so |l

8 wi t hdraw t hat .

9 Q M. Brown, you were asked sone questions
10 about costs that the insurance was intended to go
11 against. 1s there some sort of conpartmentalization
12 of costs that would be appropriate with regard to
13 t hose receivabl es where sone costs should have
14 priority over the safety inprovenents that they're
15 asking for?

16 A None that |'m aware of.

17 Q Madam Chai r asked a question with regard to
18 i nduci ng owners to put equity into the conpany. Do
19 you think, as a regulatory matter, that it's

20 appropriate to charge a ratepayer higher than a just
21 and reasonable rate to i nduce an owner to add equity

22 into a conpany that has none?
23 MR, MARSHALL: | object. It's |eading
24 and --

25 JUDGE WALLIS: In light of the hour and
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need to expedite, we will allow sone |atitude
MR. BRENA: Thank you, Your Honor
THE W TNESS: Does that nmean | answer?
JUDGE WALLIS: Yes.

Q Yes.

A Okay. No, | don't think that the
regul atory body should do anything other than
establish just and reasonable rates based on the
costs presented, and those just and reasonable rates
woul d be decided in the full proceeding.

Q Now, you testified, in response to her
question, that you didn't think there was any
possibility that the owners wouldn't ultimtely put
up the noney. Wy is that?

A Well, as | said, | think that they have
their refineries that are operating. You know, |
don't see that ARCO woul d spend nobney to expand the
capacity of its refinery by 40,000 barrels a day
expecting that it's going to shut the line down. And
to the extent that it needs to make the capita
expenditures, | see that the owners would do that.

I think that the pipeline conpany has nade
a coommitnment, for exanple, to the city of Bellingham
that it's going to operate a safe pipeline, and to
the extent that they need to abide by that -- to the



extent they need to nake the capital expenditures,
they' Il do so, at least | would think that they would
do so, to abide by that conmtnment, they have the
corrective action orders of the OPS, and I'mfairly
certain that they've made conmi tnents under those
corrective action orders to put the pipeline in safe
condition and keep it in safe condition. And there
may be even conditions required in their right-of-way

agreenents. | don't know that, but there may be
conditions in the right-of-way agreenent that they
wi |l have to continue operating the pipeline.

Q Now, if they do put the noney up for the
capital inprovements in 2002, who ultimately is going
to pay for those inprovenents?

MR, MARSHALL: This is beyond cross, Your
Honor .

MR. BRENA: No, | amexploring with this
Wi tness an owner's incentive to put noney up for
capital inprovements is that he gets his noney back
fromratepayers through appropriate rate adjustnents,
including a rate of return on that equity invested.

MR, MARSHALL: That would be in a general

MR. BRENA: That is a direct notivation for
an owner to come up with noney when he knows that
he's going to get it back, plus return.



JUDGE WALLIS: M. Brena, you don't need to
tel egraph the answer.

MR. MARSHALL: Also, it's --

JUDGE WALLIS: Respond to the objection. |
do think, however, that this topic was touched on in
the exami nation and it is not beyond the pale.

MR, MARSHALL: But it is a general rate
case issue, Your Honor, and | think, in the interest
of tinme, they ought to at |east apply to the interim
i ssues.

MR. TROTTER:  Your Honor, | join the
objection of M. Marshall in effect. M. Brown does
testify to this very topic on page nine, beginning on
line 15. It does seemto ne it's been asked and
answer ed.

JUDGE WALLIS: Perhaps that resolves it,

t hat reference.

MR. BRENA: Let me just review ny notes,
pl ease. | have no further questions.

JUDGE WALLIS: Is there anything further
for the wi tness?

MR, MARSHALL: No, Your Honor

JUDGE WALLIS: Very well. M. Brown, thank
you for appearing. You're excused fromthe stand at
this time. Let's be off the record for a scheduling
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di scussi on.

(Di scussion off the record.)

JUDGE WALLIS: Let's be back on the record,
pl ease. Followi ng a very brief recess, an
adm nistrative matter, | acknow edge recei pt of
Exhi bit 83-R, for revision, under today's date, an
update of M. Fox's Exhibit 83, which incorporates
the changes to which he testified in his suppl enmental
testi nony.

Qur next witness is M. Gary Grasso. M.
Grasso, would you please stand, raise your right
hand?
Wher eupon,

GARY GRASSO,

havi ng been first duly sworn, was called as a wtness
herein and was exam ned and testified as foll ows:

JUDGE WALLI'S: Thank you. Pl ease proceed.
M. Brena.

DI RECT EXAMI NATI ON
BY MR. BRENA:

Q M. Grasso, did you prepare and are you
adopting testinony and exhibits | abel ed GG 114- TC,
t hrough and i ncludi ng GG 121-C?

A I am



MR. BRENA: | would rmake a note for the
record that all of the designations in M. Grasso's
testi nony and exhibits are stanped with C, and it's
ny understandi ng that they've all been waived by the
conpany and that this is public information.

JUDGE WALLIS: That is consistent with our
understanding, and the initial Cwll be stricken and
t hese docunents will not be considered to be
confidential.

MR. BRENA: M. Grasso is available for
Cross.

JUDGE WALLIS: You're offering the exhibits
at this tinme?

MR. BRENA: Yes.

THE WTNESS: | have an errata.

MR. BRENA: Oh.

JUDGE WALLIS: Is it a matter of substance?

THE WTNESS: No, but it's only one word,
and it's a matter of context. And if I may, it's on
page two of ny testinony.

JUDGE WALLI S: Page two?

THE WTNESS: Yes, at line 13. | have
Septenber in there, and that should be August.
JUDGE WALLIS: Very well. There being no

obj ection, the exhibits are received. M. Mrshall,
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were we correct in our understanding of the conpany's
wi t hdrawal of the concerns relating to
confidentiality of these docunents?

MR, MARSHALL: Yes, Your Honor.

JUDGE WALLIS: Thank you. The witness is
avail abl e for cross-exam nation. M. Mrshall.

CROSS- EXAMI NATI ON
BY MR. MARSHALL:

Q M. Grasso, you indicated in your resune
that you were nost recently involved in Trans-Al aska
Pi peline Systemrate case proceedi ng before the
Regul at ory Conmi ssi on of Al aska.

A Correct.

Q Is that work that you're doing for M.
Brena?

A For Tesoro Al aska, yes.

Q And M. Brena?

A Yes.

Q Okay. And it also indicates that you're
currently directing your firms litigation support
for an oil refinery client in a nmajor oil pipeline
rate case being prosecuted before a state regulatory
commi ssion. Is that the sane thing?

A Yes, it is.
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Q Okay. And have you al so been retained by
Tesoro and M. Brena to work on the FERC case, the
federal part of the same matter that we have here?

A Yes, | have.

Q And have you formed any concl usi ons about
any of those ampunts that you think should be
refunded fromthat case?

A | have done no analysis of that type. 1've
been focusing heavily on this interimcase and have
just been getting around to | ooking at the testinony
that's been filed in the general case.

Q Were you involved in opposing that FERC
rate fromgoing into effect in Septenber of this past
year?

A Coul d you define opposing, because | think
of an attorney as presenting the opposition, as
opposed to providing advice to ny --

Q Let me ask it very broadly. | thank you
for that.

A Okay.

Q Were you involved in any way, shape or form

in that proceeding which resulted in Tesoro filing an
obj ection, and then a notion for rehearing on that
FERC rate going into effect in Septenber?

A I was certainly asked to review the initia



filings that were made. O her than the fact that it
was, | think initially, a 76 percent increase, which
was rejected by the FERC, and then |ater on, there
was a 62 percent rate increase, and so each tine |
was asked to | ook to see what was done.

Q And in May of |ast year, the throughput
amount was still a little uncertain as to what
A ynpic would be able to put down its system at
reduced pressures; is that a fair statenment?

A I can | ook at the exhibit and | ook at the
actual throughput. | don't know whether that's the
case or not. | wasn't -- wasn't here.

Q The difference between the earlier request

for rate increase and the later rate request was
reduced because of an increase in throughput; is that
a fair statenent?

A Well, yeah, that's a fair statenent. |
didn't want to nmischaracterize -- or if | did, no.

Q And in general termnms, because of the high
fixed costs that a pipeline has, the nore throughput
you have neans the |ower the cost per barrel, isn't
that a truisn?

A That's a truism yes.

Q And so the faster this pipeline can get its
t hroughput increased, the lower the tariff rate will
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be on a per-barrel basis; correct?

A That woul d be the general proposition, yes.

Q Ckay.

A You nean, as soon as you can get it up to
one hundred percent?

Q Sure. And in your testinony, you included,
| believe, a couple of exhibits. And in fact, one
exhibit that puts the -- | believe you' ve got the
actual throughput nunbers for '97 through '01, and
maybe even before. | put themup here in blue, just
for reference. Do you see that on this chart?

A. Logi stics are there. Yes, | do.

Q Okay. And do those correspond to what you
understand, in '97, the throughput was about 116
mllion barrels a year; '98, it was 116; '99, 877

A Yes.

Q 2000, 63; and in 2001, 83; correct?

A Yes, and noting that 2001, | believe the
nunbers we were using that were provided by O ynpic

were, | think, estimtes for Decenber and possibly
November .

Q Correct.

A But in that regard, | doubt -- I'mnot

going to say | doubt they were that much hi gher, that
much of f, but --



They could be. They were just estinates?
They were just estimates.

Do your best and nmake esti mates.

Absol utely.

. That's what was done in May in that rate
filing, they were trying to make estinates of what
the throughput would be. |Is that your understanding
at the tine that you were involved in that
proceedi ng?

A At the FERC, | would say what they were
doing was trying to present a representative year of
t hr oughput .

Q Right. And when they had actuals, they
could do a better job?

A Well, not necessarily would that inpact the
rate case or the rate filing. |f no one had
protested a rate filing and certain throughput was
used and that went into effect w thout refund,
certainly if the throughput went up 10 percent in the
next two nonths, | doubt they would cone back in and
say, Gee, our rates should be adjusted downwards
because our throughput went up.

Q Now, in '97 and '98, when the throughput
was 116 nmillion barrels, and let's say you had costs
of a certain amunt, whatever that anount mni ght be.

O >0 >0



A Ri ght .

Q Then you go off into the next three years
and you have throughput significantly |ess. Those
fixed costs have to necessarily be recovered froma
much smal | er nunber of barrels, thereby increasing
fairly dramatically the cost per barrel of shipping;
is that correct?

A O those fixed costs could be reduced in
sonMe manner.
Q But all other things being equal, the fewer

barrel s you have, the higher the cost per barrel?
MR. BRENA: Asked and answer ed.
MR, MARSHALL: GCkay. |I|'Il nove on to the
next question.

Q Then what I'd |ike to show you is -- |
think it's your exhibit with a graph, it's 115, and
I"mgoing to --

A Thank you.

Q I'"mgoing to ask you --
A I was given two copies.
Q Yes. | was going to ask you to mark on

this extra copy of your Exhibit 115 where it was that
BP took over operation under the contract with
O ynpic to operate A ynpic Pipe Line?

A | believe that was June 2000, subject to
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1 check.

2 Q Okay. Could you just draw a |line extending
3 upward t hrough that graph, June 20007?

4 A. How far would you like me to go?

5 Q Just all the way up to the top of that

6 shaded area

7 A Got it.

8 Q Then do you know when it was that BP

9 acquired the 25 percent of the GATX shares?

10 A | believe |I've seen Septenber 2000 in the
11 Form Si x that was filed as the date.

12 Q Could you draw a line up fromthat, just

13 | abel that GATX? Now, do you have any information in

14 any of the materials here that BP Pipelines, as

15 operator of O ynpic, has done anything less than to
16 try to get the throughput up as rapidly as possible
17 to restore the pipeline to a | evel where the price
18 per barrel could be reduced?

19 A Coul d you repeat that?

20 Q Sure. Maybe 1'Il make it nore sinple for
21 you.

22 A. Yeah, good.

23 Q Do you know any evidence that BP Pipelines,

24 as the operator of QA ynpic, has not been doing all it
25 can to try to get the throughput back up to



historically normal |evels?

A Do you nean are they responding to the
orders of the O fice of Pipeline Safety to do what
needs to be done?

Q Yes, are they doing all they can, in your
opi ni on?

A I have really no opinion or not as to
whet her they are doing all they can.

Q Do you have any opinion to the contrary,
that they're doing |less than --

A Oh, no.

Q -- everything possible?

A. No, I'mnot an engineer, so | don't know
whet her they're doing everything they -- |'mjust

assum ng that they're neeting the requirenents that
have been set down to get the pipeline back online,
and | think it's a reasonable assunption that they'd
want to get it to one hundred percent of where it was
bef ore.

JUDGE WALLIS: 1'mgoing to interject here,
ask to go off the record for just a nonent.

(Di scussion off the record.)

JUDGE WALLIS: Let's be back on the record,
pl ease. M. Mrshall, you wish to have the docunent,
page three of three of the w tness' Exhibit Nunber



115 marked as a separate exhibit, the docunent that
the wi tness has marked; is that correct?

MR, MARSHALL: Yes, Your Honor, if we could
mark it 115-A or R or whatever.

JUDGE WALLIS: Are the parties content with
calling that 115-A?

MR, TROTTER: That's fine.

JUDGE WALLIS: Let's do so. |Is there
objection to its receipt?

MR. BRENA: There i s none.

JUDGE WALLIS: Let the record show t hat
there is no objection and the exhibit is received.
May we have the exhibit, please? M. Marshall, does
t hat concl ude your questioni ng?

MR, MARSHALL: Yes, it does, Your Honor.

JUDGE WALLI'S: For Commi ssion Staff.

MR, TROTTER: No questions of M. Grasso.

JUDGE WALLIS: Fromthe Bench.

EXAMI NATI ON
BY CHAI RWOVAN SHOWALTER:
Q M. Grasso, thank you for staying here till
the bitter end.
A You're certainly wel cone.
Q It seens that any time | ask a question, it



generates a round of other cross-exanmi nation, so I'm
going to begin very safely, with your address. |
notice that you operate out of Bethesda, Maryl and?

A Yes, | do.

Q Which is where | grew up

A Oh, ny.

Q I'"'ma graduate of Walt Whitnman Hi gh School

A Ch, wow.

Q And | can see M. Marshall's thinking -- he
can ask about if we went to the same |aw school. |
do -- | want to draw your attention to page seven of
your testinony.

A | am there.

Q Line 17, you say, In the last three nonths.

What mont hs were those?

A Those were the nont hs of Septenber, October
and Novenber. Those are the nonths on the
spreadsheets that | was working from

Q Okay. And then, are the figures there,
lines 17 and 18, do they include revenues that
resulted fromthe FERC-authorized increase?

A. Yes, they do.

Q And is your answer the sane for the
par agraphs that are at the bottom of page seven and
then going on through the mddle two-thirds of page
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ei ght?

A Yes, in using the conpany's financia
statenents that were provided to nme, it included al
revenue, all expenses.

Q Okay.

A O it included the figures they included,
whi ch included the FERC revenue.

CHAI RWOVAN SHOWALTER: Okay. Thank you.
have no further questions.

JUDGE WALLIS: Is there anything further of
the wi tness?

MR, MARSHALL: | forgot that question.
Thank you.

MR, BRENA: | have a couple questions.

REDI RECT EXAMI NATI ON
BY MR. BRENA:
Q M. Grasso, what was the conpany's
t hroughput in July of 20017?
MR, MARSHALL: It's in the testinony, Your
Honor, so it's just repetitive.
MR. BRENA: So was every question M.
Marshal | asked with regard to the dates. 1'd just
ask for your indulgence. It's a prelinmnary
guesti on.



JUDGE WALLIS: Very well. Under the
representation that there are few questions and in
order to have the information tied together on one
page, the witness may respond, if the witness knows
t he answer.

THE WTNESS: | have, in nillions of
barrels, 9.6, approximately, for the nonth. [|f | can
get ny calculator, | can give you the daily. That's

probably around 310, 000, possibly.

Q You were asked whet her the conpany was
doing all it can to get its throughput up, but when
|l ook at this chart, its throughput in that nonth
spi kes above any throughput that it's had since, so
my question to you is does that suggest that the
conpany isn't doing all it can to keep its throughput
up?

MR, MARSHALL: You know, it's a |eading
gquestion. This witness actually stated on cross that
he didn't have any opinion that the conpany was doi ng
anything less than it could possibly do. Now the
Counsel is suggesting another answer to the witness.

MR, BRENA: |'mexploring the wtness
answer, that's correct. |'mnot sure that's an
obj ection to redirect, though.

MR, MARSHALL: It's an objection to the



| eadi ng question. It suggests the --

JUDGE WALLIS: | think it's not an
objection to redirect, but I am concerned that the
wi t ness has already stated that he has no know edge,

and on that basis, | think | would sustain the
obj ecti on.
Q Is there anything in this chart that

suggests that the current throughput isn't as high as
it could be?

MR. MARSHALL: Sane objection, particularly
gi ven the prior --

JUDGE WALLIS: The witness may respond.

THE WTNESS: Did you say is there anything
in this chart?

Q Yes.

A That coul d suggest that?

Q well --

A Well, the fact of the matter is is that
there's been nothing as high as July of 2001

Q Okay.

A. Now, that tells ne that they were able to

get through in July of 2001, and | believe that's
when the four refineries all came on, online, that
for sone reason they were able to get through over
300,000 barrels in that particular month. | don't



think it's approached 300,000 barrels, and to that
extent, well, maybe that would raise a question as to
whet her they could, at sonme point right now, approach
or on a consistent basis 300,000 barrels or nore a
nont h.

Q So far as you're aware, was the pressure
restriction in effect during that nonth?

MR. MARSHALL: Well, there's no foundation
that he knows what restrictions apply. | think this
wi t ness has denonstrated he doesn't have the
knowl edge necessary to respond to M. Brena's
suggesti ons.

JUDGE WALLIS: |'mnot sure that the
wi t ness' know edge is any nore than he indicated
earlier, in that his last testinmny seened to be
| argely speculation. And | think |I would sustain the
obj ecti on.

Q Do you know, do you have know edge of when
the pressure restriction went into effect?

A I have know edge that the pressure
restriction is 80 percent of operating pressure from
testinmony and from whatever |1've read. | also know

that they're shipping about 91 percent of the 1998
t hroughput. How soon after that pressure restriction
went into effect after the June 1999 accident, | am



not aware, but | amsure -- | would say within a few
nonths, if not right away.
MR, MARSHALL: Well, 1'd nove to strike.

It's totally speculative. This wi tness doesn't have
any foundation to know when the pressure restriction
went into effect.

JUDGE WALLIS: The witness indicated that
he had no know edge.

Q M. Grasso, when you spoke earlier, | think
you said 300,000 barrels a nonth. Did you mean 300
t housand barrels --

A. Three hundred barrels a day, yes. [|I'm
sorry.

Q Is it your understanding that the systemis
over - noni nat ed?

A That is ny understanding. And | understand
that it's because of that volunmes are pro-rated.

Q Okay. Are you aware of any reason
what soever why this conmpany can't operate at its July
| evel s?

MR, MARSHALL: Your Honor, again, | think
it's been established that this w tness doesn't know
enough of the facts. That was the purpose of ny
cross, was to establish |ack of know edge, and now
Counsel is trying to go into an area that | think the
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wi t ness hinself has foreclosed.
MR. BRENA: That would -- nmy question was

to test his knowl edge. [|s he aware of any reason why
they can't continue to operate at their July level?
JUDGE WALLIS: | do think that that's

repetitive of the earlier questioning, and he has
i ndi cated that he has no know edge. And | think the
obj ection shoul d be sustai ned.

Q Chai rwonman Showal t er asked you, with regard
-- whether you took into consideration total conpany
revenues and total conpany costs?

A Yes.

Q Do you recall that |ine of questions?
A Yes, | do.

Q Is there any reason you would take into

consideration only a part of the FERC revenues, but
all of the FERC cost?

A There's absolutely no reason why | would do
t hat .

Q If there was going to be sone sort of
jurisdictional pro-ration, wouldn't you expect it to
go not only to the revenue side, but also to the cost
si de?

A Absolutely. | believe the increase at the
FERC -- | believe that the rates that are in effect



at the FERC are designed to recover -- to recover
i ncreased costs, as well, and those are certainly
within, | think, Staff's analysis. So if it's there,
then | woul d include the revenue.

Q You were asked about which were the |ast
three nonths in your testinony. Do you recall that
question?

A Yes, | do.

Q And taking into consideration all the
conmpany's revenues and all of the company's costs
fromboth jurisdictions in total, is this conpany
meki ng noney?

A. That's what ny exhibit shows, yes.

MR, BRENA: No further questions.

JUDGE WALLIS: Is there anything further?

CHAl RMOMAN SHOWALTER:  Just one, and
chal I enge anyone to ask a question that relates to
this.

MR. BRENA: The chall enge is accepted.

CHAl RAOVAN SHOWALTER: M. Brena will find
a way.

EXAMI NATI ON
BY CHAI RWOVAN SHOWALTER:
Q But on Exhi bit 115, the graph, the chart,
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1 on the left-hand access of millions, there actually
2 is no unit here. Can you put in the unit for nme?
3 A. Those are nonthly barrels.

4 Q So this is mllions of barrels per nonth?
5 A. That's right.

6 Q O it's just -- actually, just mllions of
7 barrel s?

8 A That's right.

9 CHAl R\NOMAN SHOWALTER:  Ch, all right.

10 Thank you.

11 MR. BRENA: | |ost that one.

12 JUDGE WALLIS: | don't think the door

13 opened very wi de.

14 MR. BRENA: Yes.

15 JUDGE WALLIS: Very well. M. Gasso, |

16 think we're done with you, and you may be excused
17 fromthe stand at this tinme.

18 THE W TNESS: Thank you very rmuch.

19 JUDGE WALLIS: W do have sone

20 adm nistrative matters to address. Let's take a
21 brief recess, and then we will take up those

22 adnm nistrati ve matters.

23 (Recess taken.)

24 JUDGE WALLIS: Let's be on the record,

25 pl ease, following a brief recess for sone



adm ni strative di scussions.

We have di scussed the pros and cons of
various nmeans of dividing tinme at the oral argument.
The Conmi ssion has bl ocked off two hours for that
argunent on January 23rd in this room beginning at
1:00 p.m, and we have in m nd the suggestions of the
parties regarding the division of that tine.

We understand that it is alinmted tine and
we intend to provide a letter of notice to the
parties tomorrow by fax that identifies the breakdown
of that tinme. We understand that while Tesoro and
Tosco are conbined in their presentations to sone
regard, that there are some differences that they
would Iike to present and argue individually, and we
understand, also, that the conpany would |like the
time to respond to all of the parties and to provide
a rebuttal

Let's move on to the exhibit list. Tesoro
has provi ded a document that identifies which of its
proposed exhi bits on cross-exam nation were used in
the cross-exam nation of various wi tnesses. And it
asks that the Conmi ssion admit to the record those
docunents that were used in the exam nation

M. Marshall has indicated sone
reservations about Exhibit Nunbers 43, which is an



i ndictment; 49, which is a reprint of a statute; and
Exhi bit 54, which is a version of Exhibit 10, which
has already been adnitted. M. Marshall, did | state
your concerns with sufficient el oquence or would you
like to add to those?

MR, MARSHALL: Well, actually, on the
Exhibit 49, on the laws here, |'ve |ooked at this
further and I think they're m xing and matching.
They not only have a statute under Chapter 81, but
t hen they have a nunber of Washi ngton Adm nistrative
Codes under Title 80 that they have attached here. |
see this is about a nine-page exhibit. | think
they've got it confused.

Wth regard to what notice and so forth

nmust be given, | would just as soon not have any of
that in and have Counsel nmke sure he hasn't
scranbled the two titles together. It sure |ooks

like it to ne. So when ordinarily you wouldn't have
any problemw th just duplicating a piece of statute,
I think having it as an exhibit may provide an
inplication that just isn't applicable here.

JUDGE WALLIS: Very well. Wiy don't we, in
light of that comment, allow M. Brena the
opportunity to respond by day after tonorrow with
whet her he believes that the exhibit is an accurate



reflection of the RCWs, and we will take it from
t here.

MR. BRENA: As | understand it, it's 43, 49
and 54. Wth regard to 54, his objection is wel
taken. That it is in conplete formin M. Batch's
Exhibit 10, so with that comment, | would withdraw
of fering that duplicative record into the record.

JUDGE WALLIS: Very well

MR. BRENA: W th regard to Number 43, |
woul d ask that it be admtted. From Tesoro's
perspective, this is a case about responsibility.

And there was testinony with regard to the conpany's
responsi bility for Whatcom Creek. | believe that
their responding testinony was is that Watcom Creek
was about a contractor that had 24 debts, so there
was specific testinmony with regard to -- in which, as
| saw it, the conpany tried to distance itself from
responsi bility for Watcom Creek

I think that, in addition to the issue of
responsibility, which is what | view as one of the
central issues in the case, there is the issue of
prudence. \Wen you tal k about prudently incurred
costs being the only ones that a shipper is entitled,
is responsi ble for paying, and you have behavior in
whi ch there has been crimnally indicted, then it



certainly rai ses and supports the scepter of
prudency.

So | think | asked the w tnesses questions
about this. This exhibit goes to sone of his
responses trying to distance the conpany from
responsibility for Whatcom Creek, and it goes to the
prudency of the inclusion of those costs.

Now, we can argue what issues should be in
what docket, but that is a matter of |egal argument,
and the best evidence rule applies and our position
is different than theirs.

JUDGE WALLIS: M. Trotter, what are your
views on this, if any?

MR. TROTTER: Well, Exhibit 43, the
i ndi ct ment was exam ned. That exhibit was exam ned
during cross, it is what it is. | think the
Commi ssi on needs to understand it is just an
i ndi ct ment and not a conviction. But it was covered
in cross and it is relevant to that.

On Exhibit 54, although it's been
withdrawn, but | just -- | guess | would ask that it
stay in the file and maybe a note be put on that
Exhibit 10 is the conplete copy, because if the
Conmi ssion goes to the cross, sees that exhibit
reference, goes to the exhibit and there's nothing



there, then the record' s inconplete. But | don't

have any problemwi th the withdrawal, if that note
can be attached to the record.

JUDGE WALLIS: Very well. W wll nmake
that note on the official exhibit list. And what |
woul d propose is that | will circulate the officia
exhibit list updated, and the parties, no |later than
the tinme of the argunent, will have an opportunity to

offer corrections to that, and we will consider that
to be a part of the record and, in that docunment, we

will provide that cross-reference.
M. Marshall, would you |Iike to address
Exhi bit 437

MR, MARSHALL: Absol utely, Your Honor
These are nothing but allegations. They have not
been proven. They probably never will be proven.
They are, in the essence of federal and state rules
of evidence, highly prejudicial. W don't know who
made these allegations, with what evidence, we have
no foundation for any of the allegations in this
case. | objected to it in a tinmely way during
cross-exam nation, and it was said that we could | ook
at the front sheet of this. But it was not inquired
in further in any of the details of the indictnent
and we didn't want the cross-exanmination to go into



this arena.

M. Brena elicited from M. Batch, over our
objections in this area, the question and answer that
he made. He can't open the door by hinself on his
own exhibit here, which, again, is nothing but a
collection of prejudicial allegations. So | nost
strenuously object to this. | don't say strenuously
very often, but this one is beyond the pale.

JUDGE WALLIS: Very well. \What | would
propose to do with this is to review the transcri pt
when it's available, in light of your argunent this
evening. | would say that we are especially blessed
to have three Conmi ssioners who are all |awers and
who can, by dint of their training and experience,
identify the difference between a conviction and nere
indictment. So | don't nean to, by that, signal a
ruling, but | do nean to indicate that it's not as
t hough we are sending sonething to a jury and that we
have sone very sophisticated and capabl e
conmi ssioners who will be reviewing this evidence.

MR, MARSHALL: But it is difficult to take
out of your mnd sonmething that may have absolutely
no factual foundations at all, regardless of
training. | can't.

JUDGE WALLIS: We will reviewthe record



and we'll nmake a ruling after doing so.

MR. BRENA: If | nmay briefly address Nunber
49. You had asked for nme to review that and to see
if it was conplete and to respond the day after

tomorrow, | believe was Your Honor's ruling.
JUDGE WALLI'S: Yes.
MR, BRENA: |'d just say that an option

certainly that I would consider, to the degree that
there is any confusion in the exhibit, that | would
propose to offer a 49-R, which would just have only
t he information which was cross-exam ned on and not
have extraneous information.

JUDGE WALLIS: Very well. After your
revi ew, please determ ne which course you wish to
take, and we will respond accordingly. All right.

Again, | want to thank everyone and commend
you for the level of professionalismand skill that's
been denonstrated, and we | ook forward to seeing you
at the tinme of oral argunent on January 23rd, at 1:00
in this room

MR. RYAN:. Thank you, Your Honor

MR. FI NKLEA: Thank you, Your Honor

(Proceedi ngs adjourned at 6:44 p.m)






