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BEFORE THE 
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION,



Complainant,


v. 

PUGET SOUND ENERGY, INC.


Respondent.
	DOCKET NO.
U-111465



PSE'S OPPOSITION TO PUBLIC COUNSEL'S MOTION TO EXTEND DISCOVERY


I.
INTRODUCTION

1.

Puget Sound Energy, Inc. ("PSE") respectfully submits to the Washington Utilities and Transportation Commission ("the Commission") this response opposing Public Counsel's Motion to Extend Discovery filed September 19, 2012.  Public Counsel's motion should be denied because discovery in this proceeding closed on August 24, 2012 and Public Counsel has not demonstrated good cause to re-open the discovery process.  
II.
ARGUMENT
2.

Public Counsel requests that the discovery process be re-opened and extended six weeks.
  Pursuant to WAC 480-07-385(2), Public Counsel must demonstrate good cause for the extension and must show that the extension will not prejudice any party or the Commission.  Public Counsel has not shown good cause to re-open discovery, no party supports Public Counsel's request, and granting a third continuance in this proceeding is unnecessary and would prejudice PSE.  
A.
Public Counsel was aware of the discovery cutoff and had ample opportunity to request a new deadline. 

3.

Public Counsel presents the discovery cutoff as a "scheduling anomaly" that requires "correction".
  But no such anomaly exists, nothing needs to be "corrected", and Public Counsel's Motion is simply the result of its failure to heed a deadline.  Public Counsel, Commission Staff, and PSE (collectively, "Parties") each participated in establishing the discovery cutoff at this proceeding's February 9, 2012 prehearing conference.  All Parties had an adequate opportunity to confer regarding the procedural schedule, and all Parties agreed to the August 24, 2012 discovery cutoff.
  
MR. FASSIO: We've also agreed regarding discovery

that the typical -- well, the typical response deadline

applies; however, following the first round of testimony, July 6, we agreed on a shortened time frame for response to discovery of five business days and a discovery cutoff of August 24th.

JUDGE CLARK: All right. The schedule proposed by the

parties is reasonable, and I will adopt it.

Judge Clark even requested further clarification later in the prehearing conference, "[A]ll discovery would cease on August 24th, is that right?"  Mr. Fassio, counsel for Commission Staff, responded for the parties with, "Yes".
  A copy of the prehearing transcript is attached hereto as Attachment A.  Public Counsel also received notice of the August 24, 2012 discovery cutoff through Order 01 in this proceeding.  The discovery cutoff was never represented as a certain number of days following testimony or preceding the evidentiary hearing; it was always a date certain of August 24, 2012. 
4.

Additionally, Public Counsel is correct that the Parties filed two joint motions requesting previous deadline extensions in this case, and Public Counsel was a party to both joint motions.
  Even though Public Counsel had actual knowledge of the discovery cutoff and multiple opportunities to request an extension, Public Counsel did not do so.  Public Counsel obviously simply overlooked the discovery cutoff date.  
B.
PSE will be prejudiced if discovery is re-opened.
5.

Public Counsel attempts to frame the discovery cutoff as a scheduling error that disadvantages all parties.
  But this is simply not true.  No party, not even Public Counsel, has claimed that it has been disadvantaged or prejudiced by closure of the discovery process in this case.  Even if a party were disadvantaged by the expiration of the discovery process, it would be PSE, not Public Counsel.  This is because the opportunity to file the last round of testimony in this case belonged only to Commission Staff and Public Counsel, and Public Counsel did not file any testimony.  Therefore, PSE is the only party that would be potentially disadvantaged by being unable to "obtain germane information" following the last round of testimony and exhibits.
  As stated above, neither PSE nor any other party in this proceeding has claimed that it will be disadvantaged if discovery is not re-opened.  

6.

On the other hand, PSE will be prejudiced if Public Counsel's motion is granted.  Public Counsel states that it recently issued thirteen data requests to PSE.  However, the actual number of data requests is 29, including sub-parts.  The following is an example of Public Counsel's data requests:

PC-29

RE:  Rayne Pearson’s rebuttal testimony, Exhibit RP-10T at 6:22 – 7:2.


Please provide the following:

a. Please provide the number of days Puget Sound Energy declared to be “non-disconnect” days between May 2, 2011 and December 31, 2011.  

b. Please identify each of the dates between May 2, 2011 and 
December 31, 2011, that Puget Sound Energy declared to be “non-disconnect” days.

c. For each date identified, provide the reason(s) Puget Sound Energy decided it would not disconnect customers on that date.

d. For each date identified, provide the number of collection visits to customer premises made by field representatives.  

e. For each date identified, state whether customers received an erroneous $13 disconnection visit fee, and if so, how many.
Attached hereto as Attachment B is a copy of Public Counsel Data Request No. 29.  It is clear that these requests have nothing to do with the referenced testimony of Ms. Pearson, and they could have been asked anytime before August 24, 2012.  
7.

Public Counsel does not claim that it was unable to issue its requests during the discovery period in this proceeding, and it does not claim that it will be prejudiced if it does not receive responses to these or future data requests.  Public Counsel merely requests that discovery be extended in order to conform to the initial schedule issued in February.
  Such extension is not necessary, and Public Counsel's request does not demonstrate good cause to issue what would be the third continuance in this proceeding.  PSE is the party who will be prejudiced if the Commission grants Public Counsel's motion, even though it was Public Counsel's oversight in failing to heed the discovery cutoff.  

III.
CONCLUSION

8.

Re-opening discovery and granting a third continuance in this proceeding is not necessary or beneficial.  Rather, it will prejudice PSE because it will require PSE to shift resources from preparing for hearing to answering data requests that Public Counsel could have asked prior to expiration of the discovery cutoff.  For these reasons and the reasons set forth above, PSE respectfully requests that Public Counsel's motion be denied.  

DATED this _____ day of September, 2012.

Respectfully Submitted,

PERKINS COIE LLP
s/ Donna L. Barnett___________

Donna L. Barnett, WSBA #36794
Attorneys for Puget Sound Energy, Inc.

� See Motion of Public Counsel to Extend Discovery to Reflet New Hearing Data ("Public Counsel's Motion") at ¶ 2.


� Id. at ¶ 1.


� See Clark and Fassio, TR:  8:11-15


� Clark and Fassio, TR:  9:15-22.


� Clark and Fassio, TR:  10: 14-16.


� See Public Counsel's Motion at ¶ 7.


� See Public Counsel's Motion at ¶ 11.


� Public Counsel states, "The original schedule clearly contemplated discovery being available between the time the last round of testimony and exhibits were filed and the start of the evidentiary hearing."  "Extending the filing dates and the hearing date without extending the discovery cutoff date has the unintended effect of disadvantaging Parties in their ability to obtain germane information." Id. 


� In what can only be described as a transparent attempt to connect the data request to rebuttal testimony, Public Counsel Data Request No. 29 references the following two sentences from Commission Staff's rebuttal testimony:  "Moreover, Staff is very concerned not only that this practice has been going on for years, but that it continues.  Even if, as the Company contends, it no longer inappropriately charges $13 each time it engages in this behavior, the behavior itself is arguably harmful to consumers."  Pearson, Exh. No. RP-10T at 6:22-7:2.


� "To reflect the timeframes established by the Commission in Order 01, the discovery cutoff in this matter should be October 5, 2012." Public Counsel's Motion at ¶ 12. 
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