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STATE OF WASHINGTON

UTILITIES AND TRANSPORTATION COMMISSION

1300 S. Evergreen Park Dr. S.W., P.O. Box 47250 ● Olympia, Washington 98504-7250

(360) 664-1160 ● www.utc.wa.gov
May 20, 2014
Steven V. King, Executive Director and Secretary

Utilities and Transportation Commission

1300 S. Evergreen Park Dr. SW

P.O. Box 47250

Olympia, WA 98504-7250

RE:
Washington Utilities and Transportation Commission v. Washington Water Supply, Inc. 
Commission Staff’s Response to Request for Hearing

Docket UW-140598
Dear Mr. King:

On April 17, 2014, the Washington Utilities and Transportation Commission assessed a penalty in the amount of $11,600 against Washington Water Supply, Inc. (WWSI) for failing to file either an application for a transfer of property or revisions to the company’s tariff as required by WAC-480-110-433 for at least 116 days after the company began operating two additional water systems. The two non-regulated water systems are Silent Sky and Bainbridge 1. 
On May 2, 2014, WWSI notified the Commission via mail of its intent to request a hearing in this matter. The company did not check the box requesting a hearing, but made a notation under the “Request for a hearing” heading which stated, “See Attached Letter Dated May 2, 2014. Note: Resolution may occur before hearing date is defined.” The company attached a letter addressed to Gregory Kopta with detailed responses to the alleged violations contained in the investigation report. 
In the letter, WWSI owner John Poppe provided responses to eight issues discussed in the investigation report. Staff provides a response to each issue addressed by Mr. Poppe, below. The bolded sections represent Mr. Poppe’s original responses, with staff’s response immediately following:
1. “Silent Sky and Bainbridge 1 are Class B systems and are regulated by Kitsap County Health Department.” 
Silent Sky and Bainbridge 1 are both Class B systems that are regulated by the Washington State Department of Health’s Office of Drinking Water (DOH) and the local health jurisdiction (Kitsap County Health Department). DOH allows local health jurisdictions to adopt their own regulations as long as the locally adopted requirements are not less stringent than the state rules. The Kitsap County Health Department is responsible for the quantity and quality of both the Bainbridge 1 and Silent Sky water systems., while the commission’s responsibility lies with the setting of rates and customer service. 

2. “There are no regulatory records for the two water systems change in ownership. The previous managers of the two systems removed themselves, leaving no one qualified entity to operate and maintain. WWSI opted to operate and maintain the systems with the customer current monthly fee until a qualified entity stepped forward.” 

Staff was unable to locate the two water systems in WWSI’s tariff on file with the commission. In November 2013, Regulatory services staff provided WWSI with the application forms and rules for adding the two water systems to their tariff. Staff also provided information on the documentation which would be required to initiate the transfer  process. This documentation included providing proof of ownership via a bill of sale or transfer of property. WWSI did not provide proof of ownership or a transfer of property at that time. 

3. “The two systems were operated by WWSI, but no “Bill of Sale” or transfer of “Title” was completed because UTC approval was needed to own the new system.” 

Commission approval was not needed for WWSI to acquire ownership of the new systems, but proof of ownership was required to add the water systems to WWSI’s current tariff.  Mr. Poppe has repeatedly stated that WWSI does not own the two water systems, but the company continues to operate and charge customers for using water on the two systems.
4. “August 2, 2013 John Poppe completed the Silent Sky Questionnaire knowing that UTC approval had to be completed prior to ownership and Tariff modification were necessary. At the Questionnaire time, WWSI thought it a good time to include Silent Sky into the Tariff, answering the questionnaire as if WWSI were the owner. Again the questionnaire response was an intent to own.” 
On the Water System Questionnaire, Mr. Poppe declared that WWSI was the owner of the Silent Sky Water system (See Attachment A) Additionally, on the DOH Water Facilities Inventory (WFI) form, ownership for both the Bainbridge 1 and Silent Sky water systems was reported as WWSI by Mr. Poppe (See Attachment B).    This information is user submitted, and DOH only documents the information reported from the owner of the water system. Mr. Poppe also stated in a letter to the commission dated Sept. 1, 2013, that WWSI was the current owner and operator of both the Bainbridge 1 and Silent Sky water systems (See Attachment C). 
5. “The Whidbey West Water System change in ownership was completed in September, 2012 and was not sold to ‘for profit’ company. It was understood the Assn had an elected Board, non-profit, had their own business rules, and contracted with a licensed Water Distribution Manager. Notice to customers was provided by Whidbey West Water Assn. via US Mail. Subsequently, a public meeting was held inviting all customers in which DOH Regional office attended the meeting. Washington Water Supply, Inc. financed the mailing(s) because of limited Assn funds. UTC was aware of the intent to transfer ownership and had knowledge of the final act. The Assn stated their intent to formalize paperwork with regulators. Washington Water Supply, Inc. understood that since UTC was informed of intent and final action, that all requirements had been met.” 
WWSI had multiple communications, via email and telephone, with Regulatory Services staff and was fully aware of the reporting requirements for the sale of Whidbey West Water System. WWSI was notified that tariffs are required to be kept up to date by the company. The company was also notified that in the case of selling a water system to another non-regulated utility, commission notification and review is required. 
To date, WWSI’s tariff still lists Whidbey West Water System as one of its service areas (See Attachment D). WWSI is responsible for keeping their tariff up to date and they have failed to file the required paperwork in order to remove the system from their tariff. WWSI stated that because the Commission was “informed of their intent and final action” to sell the water system, that the company believed it had fulfilled its regulatory reporting requirements. The company was advised, via email from Regulatory Services staff in September of 2013, of the regulatory requirements pertaining to the sale of a water system to a non-regulated utility, and was provided technical assistance about the appropriate steps to bring its tariff into compliance. The company has not taken the necessary steps to update its tariff.  
6. “UTC provided sample copies to formalize the Transfer process and we found them difficult to use. There were email questions and telephone conversation about the sample forms because there was no “BILL OF SALE” or clear “TITLE”. WWSI was aware of the need to receive UTC approval prior to transfer of ownership and inclusion into our Tariff, therefore WWSI was not the owner.” 
Staff provided WWSI with the appropriate forms to initiate the transfer process of the two water systems that were claimed to be owned by WWSI in several documents listed above. When asked to provide documentation of the transfer of property, such as a bill of sale or a title, the company stated that there was no proof of ownership that it could provide. Staff advised the company that in order to obtain approval from the Commission to add the two water systems to the existing tariff, the company would be required to show evidence of the legal transfer of the property. WWSI was unable to provide any evidence of ownership, and proceeded to continue running and claiming ownership of both Bainbridge 1 and Silent Sky water systems without Commission approval. 
The argument the company makes here is that once they were asked to provide proof of ownership, and were made aware that they needed to in order to obtain commission approval, the company decided it was not the actual owner. WWSI continues to provide maintenance, billing support, customer service, and payment collections for the two water systems it is running but allegedly does not own (See Attachment E).  
7. “UTC and WWSI communication occurred where WWSI opted not to own the two water systems. There were two options since WWSI did not own the systems, immediately cease operation and maintenance or be responsible and make certain actions were in the best interest of the water users. WWSI wanted to protect the water systems customers by making a systematic/seamless transfer of responsibility to the Kitsap Public Utility District. Contact was made with KPUD early in 2014 about their interest assuming the operation and maintenance of the water systems. Since the water systems were functional, no water quality problems, and no customer complaints KPUD did not placed the assumption as a high priority.” 

The two options available to WWSI were to either cease operations of the non-regulated water systems, or file the necessary documentation to properly add them to the company’s tariff. Staff never presented the company with the option of taking responsibility for the water systems in order to protect the best interests of the water users. In September 2013, Regulatory Services staff advised Mr. Poppe via email of the requirements needed in order to add the new water systems to the company’s existing tariff. An alternative could have been for WWSI to provide services under a contract for operations. 
8. “The system customers have been afforded the same Tariff considerations with maintenance of existing monthly rates, water quality, emergency response, etc.” 
While this statement may be true, the fact remains that WWSI is operating two water systems that are not included in its lawfully filed tariff. By not including the two systems in its tariff, the company is depriving its customer base of the regulatory protections of the Commission. 
Staff recommends that WWSI be afforded the opportunity to present its case in a formal hearing. The main issues in this case are: determining who owns the two water systems, and whether the company has violated commission rules by failing to maintain its tariff and report the sale or acquisition of additional water systems. Additionally, when WWSI sold Whidbey West Water System again the tariff was not updated.
Staff believes that negotiations with the company, in lieu of a hearing, will be unsuccessful because the company is not willing to follow the regulatory requirements necessary to resolve this matter. Staff has advised the company on multiple occasions that there are only two acceptable outcomes that will satisfy the commission:  provide proof of ownership and include the two water systems in the company’s existing tariff, or discontinue operating the water systems altogether unless a contract for operations can be produced. The company was provided with an enforcement deadline of Sept. 6, 2013, to accomplish either outcome and failed to do so. 
Sincerely, 
Sharon Wallace, Assistant Director 

Consumer Protection and Communications
Attachments (5)

Attachment A 
[image: image2.emf]
[image: image3.emf]

[image: image4.emf]

Attachment B 
[image: image5.emf]
[image: image6.emf]
[image: image7.emf]
[image: image8.emf]
Attachment C 

[image: image9.emf]
Attachment D

[image: image10.emf]

Attachment E
[image: image11.emf]
