BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of Penalty Assessment Against DOCKET TE-110698

AGATE PASS TRANSPORTATION, LLC :

D/B/A AGATE PASS COMMISSION STAFF’S

TRANSPORTATION in the Amount of RESPONSE TO AGATE PASS

$600 TRANSPORTATION, LLC D/B/A
AGATE PASS
TRANSPORTATION’S
APPLICATION FOR MITIGATION

Pursuant to WAC 480-07-370(1)(c), Staff of the Washington Utilities and
Transportation Commission (Staff) submits this response to Agate Pass Transportation, LLC
d/b/a Agate Pass Transportation’s (Agate Pass) Application for Mitigation and Request for
Hearing. |

On May 2, 2011, the Washington Utilities and Transportation Commission
(Commission) issued Penalty Assessment TE-110698 against Agate Pass in the amount of
$600 for six violations of Washington Administrative Code (WAC) 480-30-221, Vehicle
and driver safety requirements, which requires passenger charter carriers to comply with
Title 49, Code of Federal Regulations (CFR).

The Commission assessed penalties for one violation of CFR Part 382.305(b)(1)1,
failing to conduct random alcohol testing at an annual rate of not less than the applicable
annual rate of the average number of driver positions. For 2010, Agate Pass had to ensure
that two drivers were randomly tested; however, only one driver was tested. The
Commission also assessed penalties for five violations of CFR Part 382.3 05(b)(2), failing to
conduct random controlled substances testing at an annual rate of not less fhan the
applicable annual rate of the average number of driver positions. For 2010, Agate Pass had

to ensure that nine drivers were randomly tested; however, only four drivers were tested.

! §382.305 at Attachment A.
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On May 16, 2011, Agate Pass filed with the Commission a Mitigation Request,
which included the Company’s reasons in support of its request, and asked for a mitigation
hearing. Agate Pass did not dispute the alleged violations, but asked that the penalty amount
be reduced by an unspecified amount. In its Mitigation Request, the Company states that
that the amount of the penalty would cause a substantial hardship for the business. Agate
Pass also claims to have difficulty meeting the “intent of the law” related to random alcohol

‘and substance abuse testing because the Company utilizes part-time drivers. For the reasons -
set forth below, Staff recommends that the Mitigation Request, seeking an unspecified
reduction in the penalty amount, be denied.

The Federal Motor Carrier Safety Administration (FMCSA) has provided speciﬁc
guidance on CFR Part 382 as it relates to seasonal drivers® as well as employees off work
due to temporary lay-off, illness, injury or vacation.?

The FMCSA states that employers who use a consortium or other testing program
remain responsible at all times for ensuring compliance with all of the rules, including
random testing for all drivers that they use, regardless of any utilization of third parties to
administer parts of the program.® Because Agate Pass contracts with a third-party drug and
alcohol testing consortium to conduct its testing, Agate Pass is responsible for letting the
consortium know which drivers should be in the testing pool at any given time.

Alcohol testing may only be conducted just before, during, or just after the
performance of safety-sensitive functions.” Agate Pass must wait until just before, during or

after the next time an employee is performing a safety-sensitive function to send the

2 Interpretation for §382.305, Random Testing Question 3 and Guidance, included at Attachment B.
* Interpretation for §382.305, Random Testing, Question 10 and Guidance.

* Interpretation for §382.305, Random Testing, Question 5 and Guidance.

° 49 C.F.R. Part §382.305(2)(m).
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employee for random alcohol testing.

For controlled substances testihg, Agate Pass may notify a driver of his selection for
a random test while the driver is in an off-duty status, but must ensure that the driver then
immediately proceeds to a collection site. If Agate Pass does not want to notify the driver
that he has béen selected for a random controlled substances test while the driver is in an
off-duty status, the C(.)mpany could set aside the driver’s name for notification until the
driver returns to work, as long as the driver returns to work before the next selection for
random testing is made.’

Agate Pass’s last two compliance reviews, conducted in September 2010 and April
2011, resulted in conditional safety ratings. A conditional safety rating means a motor
carrier does not have adequate safety management controls in place to ensure compliance
with safety fitness standards.” In addition, the violations of C.F.R. Parts 382.305(b)(1) and
38v2.305(b)(2) found in the April 2011 review were repeats of violations found in the
September 2010 review.®

The Commission’s rules governing safety requirements for passenger tran‘spdrtation,
which adopt certain federal safety regulations, are designed to protect the health and séfety
of the traveling public. It is the policy of the Transportation Safety section to recommend
penalties for any violations related to keeping the public safe from unqualified drivers, such
as Agate Pass’s six drivers who drove without being randomly tested for alcohol or
controlled substances as required.

Commission Staff is very concerned about Agate Pass’s compliance history and

believes Agate Pass has received more than adequate information and assistance on how to

® Interpretation of §382.305, Random Testing, Question 17 and Guidance.
7 §385—Safety Fitness Procedures — 385.3 — Definitions and acronyms.
¥ A list of violations documented during each compliance review is included at Attachment C.
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comply with Commission rules. Staff sent the Company é letter on April 25, 2011, outlining
its concerns with Agate Pass’s compliance history. Staff will re-inspect Agate Pass’s
operations in fhe near future. If Staff finds repeat critical violations or if Agate Pass receives
a conditional or unsatisfactory safety rating at the re-check inspection, Staff will recommend
the Commission take additional enforcement action against Agate Pass, up to and including
additional penalties and possible suspension of the Company’s operating authority.?

For the reasons set forth above, Staff recommends that Agate Pass’s mitigation
request, seeking an unspecified reduction in the penalty amount, be denied.

DATED this 26th day of May, 2011.

| Respectfully submitted,

ROBERT M. MCKENNA
Attorney General

7 ) /\;

W )%MM\& T
. GREGORY J_IRMUTMAN
‘/X(ssistané{ X&gﬁyﬂ General

Counsel for Washington Utilities
and Transportation Commission

? Staff’s April 25, 2011, compliance letter at Attachment D.
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Title 49: Transportation
PART 382—CONTROLLED SUBSTANCES AND ALCOHOL USE AND TESTING
Subpart C—Tests Re: unred

Browse Previous | Browse Next

§ 382.305 Random testing.

(a) Every employer shall comply with the requirements of this section. Every driver shall submit to
random alcohol and controlled substance testing as required in this section.

(b)(1) Except as provided in paragraphs (¢) through (e) of this section, the minimum annual percentage
rate for random alcohol testing shall be 10 percent of the average number of driver positions.

(2) Except as provided in paragraphs (f) through (h) of this section, the minimum annual percentage rate
for random controlled substances testing shall be 50 percent of the average number of driver positions.

(c) The FMCSA Administrator's decision to increase or decrease the minimum annual percentage rate
for alcohol testing is based on the reported violation rate for the entire industry, All information used for
this determination is drawn from the alcohol management information system reports required by
§382.403. In order to ensure reliability of the data, the FMCSA Administrator considers the quality and
completeness of the reported data, may obtain additional information or reports from employers, and
may make appropriate modifications in calculating the industry viclation rate. In the event of a change in
the annual percentage rate, the FMCSA Administrator will publish in the Federal Register the new
-minimum annual percentage rate for random alcohol testing of drivers. The new minimum annual
percentage rate for random alcohol testing will be appllcable starting January 1 of the calendar year
following publication in the Federal Register .

(d)(1) When the minimum annual percentage rate for random alcoho! testing is 25 percent or more, the

FMCSA Administrator may lower this rate to 10 percent of all driver positions if the FMCSA Administrator

determines that the data received under the reporting requirements of §382.403 for two consecutive
“calendar years indicate that the violation rate Is less than 0.5 percent. .

(2) When the minimum annual percentage rate for random alcohol testing is 50 percent, the FMCSA
Administrator may.lower this rate to 25 percent of all driver positions if the FMCSA Administrator
determines that the data received under the reporting requirements of §382.403 for two consecutive
calendar years indicate that the violation rate is iess than 1.0 percent but equal to or greater than 0.5
percent.

. (e)(1) When the minimum annual percentage rate for. random alcohol testing is 10 percent, and the data
received under the reporting requirements of §382.403 for that calendar year indicate that the violation
rate is equal to or greater than 0.5 percent, but less than 1.0 percent, the FMCSA Administrator will
increase the minimum annual percentage rate for random alcohol testing to 25 percent for all drzver
posntlons

(2) When the minimum annual percentage rate for random alcohol testing is 25 percent or less, and the
data received under the reporting requirements of §382.403 for that calendar year indicate that the
violation rate is equal to or greater than 1.0 percent, the FMCSA Administrator wiil increase the minimum
annual percentage rate for random alcohol testing to 50 percent for all driver positions,

.
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{f) The FMCSA Administrator's decision to increase or decrease the minimum annual percentage rate
“for controlied substances testing is based on the reported positive rate for the entire industry. All
information used for this determination is drawn from the controlled substances management information
system reports required by §382.403. [n aorder to ensure reliability of the data, the FMCSA Administrator
considers the quality and completeness of the reported data, may obtain additional information or
reports from employers, and may make appropriate modifications in caiculating the industry positive
rate. In the event of a change in the annual percentage rate, the FMCSA Administrator wilt publish in the

Federal Register the new minimum annual percentage rate for controlled substances testing of drivers.
The new minimum annual percentage rate for randam controlled substances testing will be applicable
starting January 1 of the calendar year following publication in the Federal Register .

{9) When the minimum annual percentage rate for random controlled substances festing is 50 percent,
the FMCSA Administrator may lower this rate to 25 parcent of all driver positions if the FMCSA
Adminisirator determines that the data received under the reporting requirements of §382.403 for two
consecutive calendar years indicate that the positive rate is less than 1.0 percent.

{h) When the minimum annual percentage rate for random controlled substances testing is 25 percent,
and the data received under the reporting requirements of §382.403 for any calendar year indicate that
the reported positive rate is equal to or greater than 1.0 percent, the FMCSA Administrator will increase
the minimum annual percentage rate for random controlled substances testing to 50 percent of all driver
positions. . ¥

- (i{(1) The selection of drivers for random alcohol and controlled substances testing shall be made by a
scientifically valid method, such as a random number table or & computer-based random number
generator that is matched with drivers' Social Security numbers, payroll identification numbers, or other
comparable identifying numbers. : : :

(2) Each driver selected for random alcohal and controlled substances testing under the selection
process used, shall have an equal chance of being tested each time selections are made,

(3) Each driver selectad for testing shall be tested during the selection period.

(IX1)To calculate the total number of covered drivers efigible for random testing throughout the year, as
.an employer, you must add the total number of covered drivers eligible for testing during each random
testing period for the year and divide that total by the number of random festing periods. Covered
employees, and only covered employees, are to be in an employer's random testing pool, and all
covered drivers must be in the random pool. If you are an employer conducting random testing more
. often than once per month ( e.g., daily, weekly, bi-weekly) you do not need to compute this total number
of covered drivers rate more than on a once per month basis,

(2) As an employer, you may use a service agent ( e.g., a C/TPA) to perform random selections for you,
‘and your covered drivers may be part of a larger random testing pool of covered employees. However,
* you must ensure that the service agent you use is testing at the appropriate percentage established for
your industry and that only covered employees are in-the random testing pool. '

(k)(1) Each employer shall ensure that random aleohol and controlled substances tests conducted under
this part are unannounced. : : .

(2) Each employer shall ensure that the dates for administering random alcohol and controlled
substances tests conducted under this part are spread reasonably throughout the calendar year.

(1) Each employer shall require that each driver who is notified of selection for random alcoho! and/or
controlled substances testing proceeds to the test site immediately; provided, however, that if the driver
is performing a safety-sensitive function, other than driving a commercial motor vehicle, at the time of
notification, the employer shall instead ensure that the driver ceases to perform the safety-sensitive
function and proceeds to the testing site as soon as possible.

(m) A driver shall only be tested for alcohol while the driver is performing safety-sensitive functions, just
before the driver is to perform safety-sensitive functions, or just after the driver has ceased performing

- such functions, :

{n) If a given driver is subject to random alcohol or controlled substances testing under the random
alcohol or controlled substances testing rules of more than one DOT agency for the same employer, the
driver shall be subject to random alcohol and/or controlled substances testing at the annual percentage
rate established for the calendar year by the DOT agency regutating more than 50 percent of the driver's
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function.

(0) If an employer is required to conduct random alcohol or controlled substances testing under the
alcohol or controlled substances testing rules of more than one DOT agency, the employer may—

(1) Establish separate pools for random selection, with each pool containing the DOT-covered
employees who are subject to testing at the same required minimum annual percentage rate; or

(2) Randomiy select such employees for testing at the highest minimum annual percentage rate
established for the calendar year by any DOT agency to-which the employer is subject.

[66 FR 43103, Aug. 17, 2001, as amended at 67 FR 61821, Oct. 2, 2002; 68 FR 75459, Dec. 31, 2003]
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Regulali
Question 1: Is a driver who is on-duty, but has not been assigned a driving task, considered to be H::u o

ready to perform a safety-sensitive funcuon as defined in §382.107 subjecting the driver 1o random
alcohol testing?

Guidance: A driver must be about to perform, or ommednately avaflable to perform, a safety-sensitive function to be
considered subject to random alcohol testing. A supenisor, mechanic, or clerk, etc., who is on call to pedorm safety-
sensitive functions may be tested at any time they are on call, ready to be d|spatched while on-duty.

Question 2: What are the employer's obligations, in terms of random testing, with regard o an employee whe does not
drive as part of the employee's usual job functions, but who holds a Commercial Driver’s License (CDL) andd may be called
upon at any time, on an occasional or emergency basis, to drive?

Guldance; Such an employee must be in a random testing pool at all fimes, like a full-time driver. A drug test must be
administered each time the employee’s name is selected from the pool.

Alcoho! testing, however, may only be conducted Just before, during, or just after the performance of safety-sensitive
functions, A safety-sensitive function as defined in §382.107 means any of those on-duly fundtions set forth in §395.2 .
On-Duty time, paragraphs (1) through (7), (generally, driving and related activities). If the employee's name is selected, the
employer must wait until the next time the employee is performing safety-sensitive functions, just before the employee is to
perform a safety-sensitive function, or Just after the employee has ceased performing such functions to administer the
alcohol test. if & random selection period expires before the employee performs a safety-sensitive function, rio alcoho! test
should be given, the employee’s name should be retured to the pool, and the number of employees subsequently selected
shauld be adjusted accordingly to achieve the required rate.

Question 3: How shauld a random testing program be structured to account for the schedules of school bus or other drwers
employed on a seasonal basis?

Guidance: If no-schoel bus drivers from an employers random testing pool are used to perform safety sensitive functions
during the sumrmer, the employer could choose to make random selectlons only during the school year. If the employer
nevertheless chooses to make. selections in the - summer, tests may only be administered when the drivers refurn fo duty,

If some drivers continue to perform safe1y-sensmve functions during the summer, such as driving buses for summer school,
an employer could not choose to forego all random selections each summer. Such a practice would compromise the random,
unannounced nature of the random testing program. The employer would fest all selected drivers actually driving in the
summer. With regard 1o testing drivers not driving during the summer, the employer has two options. One, names of drivers
selected who are on surmmer vacation may be returned to the pool and another selection made. Two, the selected names
could be held by the employer and, if the drivers retumn to perorm safety-sensitive functions before the nexl random
selection, the test administered upon the drivers’ retum.

Finally, it should be noted that reductions In the number of drivers during summer vacations reduces the average number of
driving positlons over the course of the year, and thus the number of tests which must be administered to meet the minimum
random testing rate,

- Question 4: Are driver positions that are vacant for a testm cycle to be included in the determination of how many random
tests must be conducted?

Gufdance: No. The Federal Hghway Administration (FHWA) random testing program tests employed or utifized drivers, not
positions that are vacart,

. Question 5: May an employer use the results of another program in which a driver partlcxpates to safisfy random testing
reguiremerits f the driver is used by the employer only occasionally?

Guidance: The rules establish an employer-based testing program. Employers remain responsible at all times for ensuring
compliance with all of the rules, including random testing, for ali drivers which they use, regardiess of any Wilization of third
parties to administer parts of the program. Therefore, to use another’s program, an employer must make the ather program,
by contract, consortium agreement, or other arrangement, the employer's own program, This would entall, among other
things, bemg held responsible for the other program’s compliance, having recards forwarded to the employer's principal
place of business on 2 days notlce, and being notified of and acting upon positive: fest results.

Quasstion 6: Once an employee Is randomly tested durlng a calendar year, is his/her name removed from the poo! of names
for the calendar year?

Guidance: No, the names of those tested earlier in the year must be returned to the pool for each new selection. Each
driver must be subject to an equal chance of being tested during each selection process.

Question 7: Is it permissible to make random ;electlons by terminals?

: . ) : Guidance: Yes. If rardom selection is done based on locations or terminals, a two-stage selection process must be utilzed, .
o . " | The first selection would be made by the locations and the second selection would be of those employees at the location(s)

' o sefected. The selections must'ensure that each employee in the pool has an equal chance of being selected and tested, no
. matter where the employee is located.

Question 8: When a driver warks for twe or more employers, iri whose random pool must the driver be included?
Guidance: The driver must be In the pool of each employer for which the driver works.
Question 9: After what period of time may an employer remove a casual driver from a random pool?

Gufdance: An emplb'yer may remove a casual driver, who is not used .by the employer, from its random pool when it ro
fonger expects the driver to be used.

: . ' . ' duestion 10: If an employes is off work due to temporary fay-off, liness, injury or vacation, should that individual's name be
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removed from the random pool?

Guidance: No. The Individual's name should not be removed from the random poo! so fong as there Is a reasonable
expeciation of the employee's return,

Question 11; Is it necessary for an owner-operator, wha is not leased to a motor carrier, to belong to a consortium for
random testing purposes?

Guidance: Yes.

Question 12: if an employer joins & consortium, and the consortium is randomly testing at the appropriate rates, will these
rates meet the requirements of the alcoho! and controlled substarices testing for the employer even though the required
percent of the employer's drivers were not randomly tested?

Guidance: Yes,

Question 13: Is # permissible to combine the drivers from the subsidiaries of a parent employer into one poal, with the
parent employer acting as a consorfium®?

Guidance: Yes,

Question 14: How should an employer compute the number of random tests to be given to ensure that the appropnale
testing rate is achieved given the fiuctuations in driver populations and the high turnover rate of drivers?

Guidance: An employer should take into account ﬂuctuanons by estimafing fhe number of random tests needed fo be
perfarmed over the course of the year. If the carrier's driver workforce is expected to be relatively constant .e., the total
number of driver positions is approximately the same) then the number of tests to be performed in any given year could be
determined by multiplying the average number of driver positions by the testing rate,

If there are large fluctuations in the number of driver positions throughout the year without any clear indication of the average
.number of driver positions, the employer should make a reasonable estimate of the number of positions. After making the
estimate, the employer should then be able 1o determine the number of tests necessary.

Question 15: May .an employer or consortium include non-U.$. Department of Transportation (DOT)-covered employees in a
random poo! with US, Department of Transportation (DOT)-covered emplayees?

Guidance: No.

Question 16: Canadians believe that their laws require employer actions be tied to the nature of the job and the associated
safety risk. Canadian employers believe they will have to issue alcohol and drug testing policies that dea! with afl drivers in
an Iidentical manner, not just drivers that cross the border Into the United ‘States. If a motor carrier wanted to add cross
border work to an infra-Canadian driver’s duties, and the driver was otherwise qualified under the FHWA rules, may the
pre-employment test be waived?

Guidance; The Federal Highway Administration (FHWA) has long required, since the beginning of the drug testing program in
1988, that transferring from intrastate work into interstate work requires a “pre-employment” test regardless of what type of
testing a State might have required under intrastate laws, This policy also applied to motor carriers that had a
pre-employmertt testing program similar to the Federal Highway Admiristration (FMWA) requirement. The Federal Highway
Admlnistration (FHWA) believes it is reasonable to apply this same interpretation to the first time a Canadian or Mexican
driver enters the United States.

This policy was delineated in the Federal Register of February 15, 1994 (59 FR 7302, at 7322). The Federal Highway
Administeation (FHWA) believes motor carriers should separate drivers into intra-Canadian and inter-State groups for their
policies and the random selection paals, if & driver in the intra-Canadian group (including the random selection pool) were fo
take on driving duties into the United States, the driver would be subject 1o a pre-employment test to take on this driving
task. Although the circumstance is not actually a first employment with the motor carrier, such a test would be required
because it would be the first time the driver would be subject to part 362.

*Question 17; May an employer notify a driver of hisfher selection for a random controlied substances test while the driver
is in an off-duty status?

Guidance; Yes. Part 382 does not prohibit an employer form nofifying a driver of hisfher selection for a random cantrolled
substanices test while the driver is in an off-duty status,

If an employer selects a driver for a random controlled substances test while the driver Is in an off- -duty status, and then
chooses to notify the driver that he/she has been selected while the driver is still off-duty, the employer must ensure that the
driver proceeds immediately fo a collection site. immediately, in this contest, means that alf the driver's actions, after
notification, lead to an immediate specimen collection, If the employer's policy or practics is to notify drivers whie they are in

- an off-duty status, the employer should make that policy clear to al drivers so that they are fully informed of their obligation
to proceed immediately to a collection site.

" i an ernploya[‘ does not want to notify the driver that he/she has been selected for a random controlled substances test
while the driver is in an off-duty status, the employer could set aside the driver's pame for nofification until the driver returns
. towork, as long as the driver retums to work before the next selection for random testing is made. -

. Employers should note that regardless of when a driver is notified, the time the driver spends traveling to and from the
collection site, and all fime associated with providing the specimen, must be recorded as on-duty time for purposes of
. compliance with the hours-of-service rules.

. *Question 18: s it permissible to select altemates for the purpose of complying with the Random Testing regulations?

* Guidance: Yes, it is permissible to select alternates. However, it is only permissiblé if the primary driver selected will not be
" . available for testing during the selecticn perlod because of long-term absence due to layoff, iliness, injury, vacation or other
circumstances. In the event the initial driver selected is not available for testing, the employer and/or C/TPA must document
the reason why an alternate driver was tested. The documentation must be maintained and readily available when requested
by the Secretary of Transportation, any DOT agency, or any State or local officials with regutatory .authority over the
employer or any of its drivers,

*Question 19: A mofor casrier uses.a consodiumlthird party adrninistrator (C/TPA) to conduct its random selectiun of driver
names. The C/TPA has many motor carriers in its random selection pool, The C/TPA has set up fts random selection
-program to pick driver names and notifies the motor carrier whose driver the C/TPA has selected. The motor carrier notifies
" the CITPA the driver is presently on long-term absence due to layoff, iliness, injury, or vacation. The motor carrier also
.notifies the C/TPA it does not expect the driver fo return to duty before the C/TPA's next selection of driver names. The
C/TPA then randomly orders and selects a driver's name from the motor carrier that employs the driver who is unavailable
tather than selecting the next name on the random selection list, is this a scient:f"cally valid and impartial method for
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selecting drivers for random testing in a motor carrier's program?

Guidancs: This procedure is a sclentifically valid method for sefecting driver names. This method s similar to methods used
by organizations, including the Department of Labor’s Bureau of Lahor Statistics, to randomly order, select, and substitute
names for sampling with replacement of groups of individual and comparies. This procedure has a small degree of
theoretical bias for a simple random sarmpling selection procedure. The theoretical bias, though, is so minimal the FMCSA
does not believe the egency should prohibit its use,

This methed is useful for operational settings, such as FMCSA's motor catrier random testing program. The method is less
impartial toward drivers than other theoretical methods, but maintains a deterrent effect for bath motor carriers and drivers.
This method should deter motor carriers from claiming drivers are unavailable each time the C/TPA selects one of its drivers,
there by never having its drivers subject to actual random tests,

In addition, employers and C/TPA's should establish operational procedures that will ensure, to the greatest extent possible,
that the primary sefections for random testing are tested, The operational procedures should include procedures that will
ensure the random selection Hists are updated in a timely manner. The updates will ensure that drivers who are no longer
available to an employer will not be counted in the random selection lists. The operational procedures should also outline the
measures for selecting alternates, including documenting the reasons for using an altemate.

“Question 20: If an employer |s subect to random testing for only a partie) celendar year, how should the employer
determine the number of random tests required during the year to achieve-the appropriate testing rate? (Examples: new
employers that begin operating midway through the calendar year; employers which merge or split midway through the
calendar year; Canadian or Mexican carriers that begin U.S. operations midway through the calendar year.)

Response; The number of random tests required can be computed in the same manner as for any employer that has large
fluctuations in the number of driver. positions during the year. Use the formulas T = 50%x D/P for controlled substance
testing and T = 10%x D/P for alcohol testing, where T is the number of tests required, D is the total number of drivers
subject to testing, and P is the number of selection periods in a full calendar year. For any selection period during which the
carrier was not subject to §382.305, simply enter a zero in the driver calculations. Example: A carrier starts operating in
August and decides to test quarlerly (P = 4). It has 16 drivers subject to testing in the third quarter and only 12 drivers

" subject to testing in the fourth quarter, D=0 + 0 + 16 + 12 = 28. DIP = 28/4 = 7, T = 50%of 7, or 3.5, which must be
rounded up to 4. The carrier must test 4 drivers for controlled substances between its first day of operation in August and
the end of the year. Following the requirement to spread testing reasonably throughout the year two drivers should be
tested during the third quarter and two during the fourth quarter.

. *Question 21: If a driver has been notified of hisfher selection of random drug and/or aleohol testing and the testing cannot
- be completed because of “urforeseeable obstacles” at the collection site (i.e. collection site closed, collettor unavailable
when driver shows up, emergency such as a fire, natural disaster, etc...), what is the carrier's responsibility?

Respanse.In accordance with §382.305(1)(3) and §382.305(1), each driver selected for testing shall be tested during the
selection period; and upon notification of selection for random alcoho! and/or drug testing proceed to the collection site
immediately. In instances of “unforeseeable obstacles” the driver shall immediately confact the employer’s DER for
instructions to an alternative collectfon site. These “unforeseeable obstacles® da not negate the employer's responsibility of
ensuring that the required test be administered,

'Edi(o(’s Note: This interpretation was issued after the interpretations were published in the Federal Register in April 1997,

4]

Foedback | Privacy Policy | USAguv [ Freedom of nformatlon Act (FOIA) | Accessiblity | OIG Hotine | Web Policies and important Links | Sile Mﬂp | Phxring

i . Federal Motor Carrier Safety Administration
i 1200 New Jersey Avenue SE, Washington, DC 20580 - 1-800-832-5660 » TTY: 1-800-677-8339 « Field Office: Contacts

4ofs - ' ' ' L : : - 5/24/2011 9:12 AM




ATTACHMENT C

* Agate Pass Transportation, LLC d/b/a Agate Pass Transportation

September 2010 Complisnce Review

Violations noted:

Compliance History — 2008-2011

Number of Violation
violations
2 382.305(b)(1) - Failing to conduct random alcohol testing at an annual rate of not less
. than the applicable annual rate of the average number of driver positions. (Critical)

9 382.305(b)(2) - Failing to conduct random controlled substances testing at an annual
rate of not less than the applicable annual rate of the average number of driver
positions. (Critical)

5 391.51(b) ~ Failing to maintain driver qualification files in accordance with 391.51(b).

3 396.3(b)(1) - Failing to keep a maintenance record which identifies the vehicle,
including make, serial number, year and tire size.

1 396.11(a) — Failing to require driver to prepare driver vehicle inspection report.

3 396.17(a) — Using a commercial motor vehicle not periodically inspected.

Result: Conditional Safety Rating
Actions: Carrier advised of all violations. Re-check scheduled for April 2011.

Violations noted:

Number of Violation
violations

1 382.305(b){1) — Failing to conduct random alcohol testing at an annual rate of not less
than the applicable annual rate of the average number of driver positions.

5 382.305(b)(2) ~ Failing to conduct random controlled substances testing at an annual
rate of not less than the applicable annual rate of the average number of driver
positions. (Critical)

2 382.305(i)(2) — Failing to ensure that each driver selected for random alcohol and
controlled substances testing has an equal chance of being selected each time
selections are made.

3 382.305(i)(3) — Failing to ensure that drivers are tested within the selection period.

4 382.305(k)(1) - Failing to ensure that random tests are unannounced.

1 391.23(a) — Failing to investigate driver’s background.

3 391.51(a) — Failing to maintain driver qualification file on each driver employed.
(Critical)

1 391.51(b)(1) — Failing to maintain driver's employment application in driver’s
qualification file.

1 391.51(b)(2) - Failing to maintain inquiries into driver’s driving record in driver’s
qualification file.

2 391.51(b)(7) - Failing to maintain medical examiner’s certificate in driver’s
qualification file. (Critical)

Result: Conditional Safety Rating
Actions: Carrier advised of all violations. Recheck inspection to follow.




ATTACHMENT D

STATE OF WASHINGTON
WASH!NGTON UTILITIES AND TRANSPORTATION COMMISSION

1300 S. Evergreen Park Dr. S.W.,, P.O. Box 47250 ¢ Olympia, Washington 98504-7250
(360) 664-1160 ° TTY (360) 586-8203

April 25, 2011

Leslie F. Bagley, General Manager

Agate Pass Transportation, LLC
d/b/a Agate Pass Transportation
PO Box 1142 B : o

- Kingston, WA 98346-1142

RE: - .Safety Violations — Follow-up Inspection
Deaxj Mr. Bagley:

On April 14, 2011, Washmgton Utilities and Transportation Commission (commission) staff
conducted a compliance review inspection of Agate Pass Transportation, LLC d/b/a Agate Pass
Transportation (Agate Pass). During that inspection, Motor Carrier Safety Inspector John Foster
found numerous safety violations, resulting in a conditional safety rating, for Agate Pass.

The 23 specific wolatxons of WAC 480—3 0-221 found durmg the inspection mclude the
followmg : , : :

‘s One violation of CFR Part 382. 3(}5(b)(1) Fazlmg fo conduct random. alcohol testing at
" an-annual rate of not less than the applicable. annual rate of the average number of driver
. positions.
* Five violations of CFR Part 382 305(b)(2) Faxlmg to conduct random controlled
~ . substarices testing at an annual rate of ot less than the applicable annual rate ofthe
- .average number-of driver pos1t10ns (Cntzcal wolatwn)
 Two violations of CFR Part 382. 305(i)(2) - Failing to ensure that €ach dnver selected for -
* . random alcohol and controlled substances testmg has an equal chance of bemg selected
. eachtime selections are made. RN
SO Three violations of CFR Patt 382. 305(1)(3) Fallmg to ensure that dnvers are tested
-+ within the selection period, - . ‘
. & Four violations of CFR Part 382. 305(k)(1) Faﬂmg to ensure that random tests are
.. unannounced..
‘.. ‘One Vlolatlon of CFR Part 391 23(a) Faxlmg to mveshgate dnver S background




Leslie F. Bagley
April 25, 2011
Page 2

¢ Three violations of CFR Part 391.51(a) — Failing to maintain driver qualification file on
each driver employed. (Critical violation)

¢ One violation of CFR Part 391.51(b)(1) — Failing to maintain driver’s employment
application in driver’s qualification file.

¢ One violation of CFR Part 391.51(b)(2) — Failing to maintain inquiries into driver’s
driving record in driver’s qualification file.

* Two violations of CFR Part 391.51(b)(7) — Failing to maintain medical examiner’s
certificate in driver’s qualification file. (Critical violation)

We have recommended that the commission penalize Agate Pass for one violation of CFR Part
382.305(b)(1) and five violations of 382.305b(2) where the company failed to conduct random
alcohol or controlled substance testing at an annual rate of not less than the applicable annual
rate of the average number of driver positions. If the commission decides to issue penalties, you
will receive notice under separate cover. :

Agate Pass’s last two compliance reviews, conducted in September 2010 and April 2011,
resulted in conditional safety ratings. A conditional safety rating means a motor carrier does not -
have adequate safety management controls in place to ensure compliance with safety fitness
standards.! A list of violations documented during each compliance review is enclosed for your
reference, We are very concerned about Agate Pass’s compliance history and believe

commission staff has prov1ded more than adequate information and assistance to you on how to
oomply with commission rules.

.To ensure that Agate Pass complies w1th comlmssmn rules gomg forward please be sure to do’
the following:

* Maintain all reqmred controlled substance testing records, including yearly summaries,
quarterly summaries; test information, test results, records of training, etc., as required by,
. 49 CFR Parts 40 and 382 of the Federal Motor Carrier Safety Regulatlons
' . Ensure that all drivers subject to pre-employment, random, reasonablé cause, post
accident, return to duty and/or follow-up controlled substance testing are tested as -
required by 49 CFR Patts 40 and 382. Ensure that all drug and alcohol tests are
. 'unannounced and drivers report for testing immediately upon notification of selection.
- & Maintain complete driver qualification files as requlred by 49 CFR Part 391, Files must -
contain the driver’s employment application, inquiries into the driving record,

- employment history investigation, certification of annual review of the driving record,
annual copy of the driving record, annual list of the driver’s traffic convzctmns, certlﬁcate
of road test or equivalent and current medical certificate.

¢ Conduct inquiries into drivers’ driving records within 30 days of employment. Mamtam
. Tecords of this inquiry in the drivers file, as required by 49 CFR Part 391.
. Do not allow drivers to drive in inter/intrastate commerce unless they have been
phiysically examined each 24 months, as required by 49 CFR Part 391 '

1 49 CFR Part 385—Safety Fitness Procedures — 385.3 — Definitions and acronyms.
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Mr. Foster will schedule a follow-up inspection with Agate Pass within the coming weeks.
Be advised that if Mr. Foster finds repeat critical violations or if Agate Pass receives a
conditional or unsatisfactory safety rating, we will recommend additional enforcement
action. This could include additional penaltles and a possible suspension of Agate Pass’s
charter and excursion authority.

If you have any questions, please contact Betty ‘Young, Compliance Investigator, Transportatlon
Safety, at 360-664- 1202, or by e-mail at bvounfz@utc Wa.gov,

Sincerely, .

David Pratt
Assistant Director, Transportation Safety

Enclosure



Agate Pass Transportation, LLC d/b/a Agate Pass Transportation

Violations noted:

Compliance History — 2008-2011

Number of Violation
violations

2 382.305(b)(1} - Falling to conduct random alcohol testing at an annual rate of not less
than the applicable annual rate of the average number of driver positions, (Critical)

9 382.305(b)(2) - Failing to conduct random controlled substances testing ot an annual
rate of not less than the applicable annual rate of the average number of driver
positions. (Critical)

5 391.51(b) ~ Failing to maintain driver qualification files in accordance with 391.51(b).

3 396.3(b}{1) — Failing to keep a maintenance record which identifies the vehicle,
including make, serial number, year and tire size.

1 396.11(a) — Failing to require driver to prepare driver vehicle inspection report,

3 396.17(a) ~ Using a commercial motor vehicle not periodically inspected,

" Result: Conditional Safety Rating
Actions: Carrier advised of all violations. Re-check scheduled for April 2011,

Violations noted:

Number of Violation'
violations ) .
1 382.305(b)(1) - Failing to conduct random alcohol testing at an annual rate of not less
than the applicable annual rate of the average number of driver positions,
5 382.305(b)(2} — Failing to conduct random controlled substances testing at an annual
' rate of not less than the applicable annual rate of the average number.of driver
. positions. (Criticai)
2 382.305(i){2) - Failing to ensure that each driver selected for random alcohol and
controlled substances testing has an equal chance of being selected each time
. selections are made.
3 382.305(i)(3) ~ Failing to ensure that drivers are tested within the selection period.
4 382.305(k}{1) — Failing to ensure that random tests are unannounced.
1 391.23(a) ~ Failing to investigate driver’s background.
3 391.51(a) - Failing to maintain driver.qualification file on each driver employed
(Critical) ,
1 391.51(b)(1) — Failing to mamtam dnvef s employment application in dnver s
qualification file.
-1 391.51({b)(2) — Failing to maintain inquiries into driver's driving record in driver's
qualification file.
2 '391.51(b)(7} - Failing to maintain medical examiner’s certificate in driver’s '
qualification file. (Critical)

Result: Conditional Safety Rating
- Actions: Carrier advised of all violations. Recheck inspection to follow. -




