STATE OF WASHINGTON

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

1300 5. Evergreen Park Dr. S.W., P.O. Box 47250 ¢ Olympia, Washington 98504-7250
(360} 664-1160 * TTY (360) 586-8203

July 20, 2007

Subject: BNSF Railway Company v. The City of Mount Vernon, Docket No, TR-070696
Dear Judge Torem:

This letter responds to your request for a statement of Staff’s intention for compliance with the
requirements of the State Environmental Policy Act (SEPA) in this case.

As the Director of Regulatory Services, I oversee the Commission’s advocacy Staff and I am
also the Commission’s designated “responsible official” for matters affected by SEPA. Neither I,
nor other Commission advocacy Staff members are allowed ex parte discussions of the merits of
this petition with the Commissioners or the administrative law judge in this case.

See RCW 34.05.458 (requiring separation of agency advocacy and decision-making functions in
administrative adjudications), WAC 197-11-730 (“The decision maker and responsible official
are not necessarily synonymous, depending on the agency and its SEPA procedures™).

SEPA’s primary requirement is that state and local agencies “include in every recommendation
or report on proposals for legisiation and other major actions significantly affecting the quality of
the environment,” a statement describing the environmental impacts and alternatives to the
proposal. RCW 43.21C.030(c).

The first step in the SEPA compliance process is to determine whether the proposed government
decision or activity constitutes a covered action. Under Department of Ecology rules, all actions
of the WUTC are categorically exempt, with certain exceptions. Grade crossing closures
expressly are not categorically exempt from the State Environmental Policy Act.

WAC 197-11-865(2). Therefore, SEPA requires a lead agency to make a threshold determination
as to whether a proposed crossing closure is a “major action significantly affecting the quality of
the environment.” Unless the responsible official of the lead agency makes a threshold
determination of non-significance after completing an environmental checklist, SEPA requires
an environmental impact statement.

The WUTC has adopted SEPA rules and designated its director of regulatory services as its
responsible official for matters affected by SEPA. WAC 480-11-010 through 030. It is not
necessarily the case, however, that the WUTC is the proper SEPA lead agency when a proposal
is made to close a grade crossing. For reasons described below, I conclude that WSDOT is the
appropriate lead agency in this case.
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The proponents of the petition to close the Hickox Road crossing, BNSF and WSDOT, assert
that granting their request will facilitate a larger public/private project, funded by WSDOT, to
lengthen a BNSF side track by some 3,500 feet, including across the location where Mount
Vernon’s Hickox Road intersects BNSF’s mainline track. In its petition to intervene, WSDOT
states that elimination of the crossing will “allow for the construction of [the] siding extension.”

Under the Department of Ecology’s SEPA rules, proposals required to be evaluated in one
document are those “that are related to each other closely enough to be, in effect, a single course
of action . .. .” WAC 197-11-060(3)(b). “Closely related” proposals are further defined as ones
that are “interdependent parts of a larger proposal and depend on the larger proposal as their
justification or for their implementation.” WAC 197-11-060(3)}(b)(ii). Under these rules, and the
theory advanced by the petition proponents, the environmental impacts of closing Hickox Road
crossing should be evaluated in the same document that assesses the environmental impact of the
siding extension.

WUTC has no permitting, or other review authority, over construction of the siding. Its authority
is limited to deciding whether the public safety requires the closure of the Hickox Road crossing,
RCW 81.53.060, and whether “travel thereon [should be] diverted to another channel, or any
other change that the commission may find advisable or necessary,” RCW 81.53.070.

Department of Ecology rules provide that “when an agency initiates a proposal, it is the lead
agency for that proposal.” WAC 197-11-926. Additionally, when “the primary sponsor or
initiator of the project is an agency,” the project shall be considered a public project.

WAC 197-11-928. WSDOT is providing the funding for the siding extension project. As such it
has already taken the lead agency role, completed an environmental checklist, and published a
threshold determination of non-significance for the siding extension project. SEPA Register,
February 16, 2007.

WSDOT’s checklist acknowledges the possibility, depending on the outcome of the WUTC
proceeding, that the siding extension project will include the closure of the Hickox Road
crossing. The checklist also incorporates a traffic analysis to address the traffic impacts of
closing the Hickox Road crossing. However, the checklist does not address the environmental
impact of all potential construction activities that might be required if the Commission orders the
closure of the crossing (such as the construction of a cul-de-sac turnaround at the point where the
road previously crossed the tracks, see Burlington Northern Railroad Co. v. Skagit County,
WUTC Docket No. TR-940282, Order Closing Green Road Crossing, pp. 7, 8 (Dec. 13, 1996)).
I do not find this to be a flaw in WSDOT’s determination, however, because this appears to be a
case in which phasing of environmental review is appropriate due to the need to reconcile the
twin goals of performing review: (1) early enough to allow environmental values to be
incorporated throughout the decision making progress; and (2) late enough to allow meaningful
review of a concrete proposal or project. WAC 197-11-060(5); Wash. Practice, Environmental
Law and Practice, § 17.18; Organization to Preserve Agricultural Lands v. Adams County, 128
Wn.2d 869, 879-881, 913 P.2d 793 (1996). The design details of the crossing closure, if it is
ultimately granted by this Commission, remain to be determined. Parties to the RCW 81.53.060
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proceeding may propose measures to mitigate traffic problems created by the proposed closure
and those traffic mitigation measures may have some environmental impact (although perhaps
not a significant impact, even when considered as a cumulative effect of the siding extension
project as a whole).

WSDOT should complete a supplemental environmental checklist, and if necessary an
environmental impact statement, with respect to any action proposed by a party that is
reasonably related to the proposed closure of the crossing, but not already considered in the
existing checklist. This should occur before the case is submitted to the Administrative Law
Judge for decision (that is, after the pre-filing of written testimony, cross-examination of
witnesses based on that testimony, and post-hearing briefing, but before the ALJ begins
preparing an initial order). If there is any dispute about whether a proposed action is reasonably
related to the proposed closure, the parties should jointly seek guidance from the ALJ.

CeffBoe

Chris Rose
Director of Regulatory Services
Washington Utilities and Transportation Commission



