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Respondent T-Netix, Inc. (“T-Netix”), pursuant to WAC 480-​​​07-825 and through counsel, responds to that portion of the AT&T Reply in Support of Petition for Administrative Review filed May 26, 2010 (“AT&T Reply”) that improperly relies upon and appends evidence that could have been submitted with the AT&T Petition for Administrative Review filed May 11, 2010 (“AT&T Petition”).  AT&T plainly is attempting to insert new items into the Commission’s review, having been soundly refuted by the T-Netix Response to AT&T Petition for Administrative Review filed May 21, 2010 (“T-Netix Response”).  As T-Netix has explained in its Motion to Strike Portion of AT&T Reply or, in the Alternative, Motion for Leave to Respond filed contemporaneously herewith, the new items in the AT&T Reply, however improperly presented, cannot provide a basis for the Commission to reverse any finding made by ALJ Marguerite Friedlander in the Initial Order.

SUMMARYtc "SUMMARY" \f C \l 0001
1. AT&T has inserted new exhibits and argument into its Reply that in no way bolster its attempt to obtain reversal of the Initial Order.  The exhibits and related argument do not establish any “admission” that T-Netix owns the P-III Platform, and in fact they stand for exactly the opposite conclusion.  AT&T simply has resorted to manufacturing a dispute of fact as a last-ditch effort to discredit ALJ Friedlander’s decision.  Review of the late-filed exhibits, and the T-Netix statements to which AT&T alludes in its Reply, very clearly and consistently state that AT&T owns the P-III Platform just as ALJ Friedlander concluded in Finding of Fact 4.  The Initial Order thus should be affirmed.

ARGUMENTtc "ARGUMENT" \f C \l 0001
I.
NEW AT&T EXHIBITS 39 TO 41 DO NOT ESTABLISH ANY “ADMISSION” BY T-NETIXtc "I.
IT IS WELL ESTABLISHED IN THIS PROCEEDING THAT CALLS ALLEGEDLY RECEIVED BY COMPLAINANTS PRIOR TO 1997 CANNOT HAVE VIOLATED WAC 480-120-141" \f C \l 0001
2. ALJ Friedlander held in the Initial Order that AT&T owns the P-III Platform based on the plain language of the 1997 Contract between AT&T and T-Netix.
  Initial Order ¶¶ 99-101, 134 (Finding of Fact 4).  In its Petition, and because the Contract so clearly states that AT&T owns and took title to the P-III, AT&T attempts to divert the Commission’s focus from the Contract to inconclusive data responses that provide no support for AT&T’s appeal.  New Exhibits 39 to 41 are just another salvo in that effort.

3. As an initial matter, the Commission should note that AT&T does not raise any theory of estoppel that binds either T-Netix or the Commission.  T-Netix Response ¶ 45.  Judicial and equitable estoppel require that some third party, or the tribunal, had actually relied on the averring litigant’s statement, or estoppels will not attach.  Id. (citing Robinson v. City of Seattle, 119 Wash. 2d 34, 82, 830 P. 2d 318, 345 (Wash. 1992) (en banc)).  AT&T was correct not to assert any form of estoppel here, because it cannot assert that it or the ALJ relied on anything T-Netix said.

4. T-Netix already has shown that the two data responses on which the AT&T Petition relies cannot be deemed “admissions.”  Both of those responses regard four documents, none of which are the Contract.  T-Netix Response ¶ 44.  Moreover, the data responses expressly state that T-Netix “provided” the P-III Platform to AT&T.  As T-Netix showed, the word “provide” means to “furnish” — stated more simply, to hand over.  Id. ¶ 43 (quoting Webster’s II New College Dictionary at 890 (1986)).  Thus, T-Netix did not “admit” that it owned or took title to the P-III Contract after T-Netix sold it.  Rather, once T-Netix sold the P-III Platform to AT&T, and as the Contract states, AT&T owned it.  Finding of Fact 4 thus should not be disturbed, and AT&T’s Petition should be denied.

II.
NEW AT&T EXHIBITS 39 TO 41 PROVIDE NO BASIS TO REVERSE THE INITIAL ORDER

5. Not only has AT&T failed to establish new Exhibits 39 to 41 as an “admission” by T-Netix, it has failed to explain how any of these documents could warrant reversal of any part of the Initial Order.  For the Commission’s ease of review, T-Netix will simply address each exhibit in turn:

6. Exhibit 39 — Docket UT-042022 Order No. 14 (Jan. 9, 2009) — This document actually buttresses ALJ Friedlander’s analysis in the Initial Order.  She noted that the question whether T-Netix handed over title to the P-III Platform “would go far in proving that the Company’s [T-Netix’s] involvement was limited to non-OSP functions.”  Order ¶ 46.  Indeed, T-Netix consistently has argued in this case that it acted as an equipment provider and not any type of telecommunications carrier or, more specifically, an OSP.  ALJ Friedlander applied this same reasoning — ownership of the P-III — in the Initial Order at paragraphs 99 to 101.  This exhibit thus further demonstrates the soundness of ALJ Friedlander’s decision.

7. Exhibit 40 — T-Netix Second Suppl. Response to Data Request 15 (Feb. 13, 2009)  — This document simply shows that T-Netix has no documents other than the Contract in its possession, custody, or control that shows the transfer of title in the P-III Platform from T-Netix to AT&T.  The Contract being so clear on this point, one hardly needs additional documents to find that this transfer in fact took place.  AT&T’s outlandish statement that “[i]f the 1997 Agreement actually transferred ownership, as the ALJ mistakenly concluded and T-Netix now tries to claim, this response would have been false,” AT&T Reply ¶ 38, is nonsensical.  T-Netix already had produced the Contract as TNXWA 00741-00771 in 2005, and the Contract is crystal clear in its statement that AT&T would take title to the P-III Platform.  T-Netix Response ¶ 41.  That T-Netix could produce no additional documents in no way changes what the Contract states.

8. Exhibit 41 — T-Netix Amended Motion for Summary Determination (Aug. 27, 2009) — AT&T relies on this document for the proposition that “T-Netix admitted that it owned the P-III equipment at all relevant times and operated it to transfer calls to the LECs.”  AT&T Reply ¶ 40 (citing T-Netix Amended Motion for Summary Determination ¶ 3 (Tab 41).  That statement is false.  T-Netix did not admit any such thing.  Rather, Paragraph 3 of the T-Netix Amended Motion for Summary Determination states, in full:

First, under the definition of OSP in WAC 480-120-021, the entity “providing a connection” to local or long-distance services from payphones is considered the operator service provider.  At all of the correctional facilities in question, the facts make clear that the applicable T-Netix “platform” — a combination of hardware and software sold to AT&T pursuant to contract and operated by T-Netix on behalf of AT&T at the prisons — did not provide a “connection” for any calls.  All inmate calls from these correctional institutions were sent directly by T-Netix to the central office of serving local exchange carrier (LEC) over plain old telephone service (POTS) lines ordered by T-Netix on behalf of AT&T; no switching or routing of inmate calls was performed by T-Netix.  Thus, the LECs made the “connection” to local exchange services by switching local calls onto their own local exchange facilities/services and AT&T made the “connection” to long-distance services by switching interLATA calls, at its point of presence (POP), onto AT&T long-distance facilities/services.

(emphasis in original).  This paragraph states that the P-III was “sold to AT&T” and operated “on behalf of AT&T.”  Id.  Thus, not only has AT&T improperly submitted this new exhibit, but AT&T has misrepresented it as well.  See also id. ¶ 11 (P-III is “the equipment provided by T-Netix to AT&T … T-Netix sold software, equipment and maintenance services ‘to’ AT&T pursuant to a 1997 contract”).

9. In addition, AT&T in its Reply attempts to support its assertion that T-Netix “admitted that it owned the P-III equipment” by citing to a portion of the first T-Netix Motion for Summary Determination, filed July 28, 2005 (AT&T Tab 25), that AT&T never discussed in the Petition.  AT&T Reply ¶ 40.  It is another new argument, and again misrepresents T-Netix’s statement.  AT&T relies on the following two paragraphs to show what T-Netix “admitted,” but they say nothing of the sort:

The Schott Affidavit explains the limited role that T-Netix’s platform plays in inmate calls.  It takes the calling inmate’s name, outpulses the call to the LEC trunk which then reaches and is routed by the LEC switch, and essentially places the inmate on hold pending authorization.  Schott Aff. ¶ 12g.  When the called party picks up, the T-Netix platform re-plays the inmate’s name as the calling party and requests authorization.  If he called party authorizes the call [by taking a particular action — REDACTED FOR CONFIDENTIALITY], the T-Netix platform releases the hold and allows the audio path to go through.  Id. ¶ 12g-h.

Completion of the call is performed by the LEC switch, which routes the call, and any other switch in the call path that ensures that the call reaches the called party.  All signaling functions required to complete this process are enabled by the LEC switch, and not by T-Netix.  Thus, the LEC is the primary party responsible for “arranging for ... completion … of an intrastate call” under WAC 480-120-021, rendering it the OSP as well as the call’s carrier.

10. Nothing in these paragraphs even addresses the ownership issue, let alone could be construed as an “admission” by T-Netix that it owns the P-III Platform.  Moreover, this same T-Netix pleading elsewhere states “T-Netix sold its platform to AT&T” and was one of a few vendors that would “provide inmate OSPs with a proprietary platform that could be programmed” to provide automated operator services.  T-Netix Motion for Summary Determination ¶¶ 8-9 (AT&T Tab 25) (emphasis added).  Contrary to AT&T’s persistent assertions, T-Netix did not “admit” ownership.  

11. There is no material issue of disputed fact here as AT&T, for its last effort, claims is present.  AT&T Reply ¶ 45.  The Contract establishes that AT&T took title to the P-III, and T-Netix has stated consistently that it “provided” and “sold” the P-III to AT&T.  As ALJ Friedlander correctly observed, “the only contract we have clearly demonstrates that it was AT&T who purchased title to the P-III platform.”  Initial Order ¶ 101.  AT&T’s self-serving denials, regardless of how often repeated, cannot in the face of clear evidence manufacture a dispute that would require reversal of ALJ Friedlander.

CONCLUSIONtc "CONCLUSION" \f C \l 0001
12. For all these reasons, as well as those expressed in the T-Netix Response to AT&T Petition for Administrative Review, the Commission should deny the AT&T Petition.

DATED this 1st day of June, 2010.
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� 	General Agreement for the Procurement of Equipment, Software, Services, and Supplies Between T-Netix, Inc. and AT&T Corp. (Ex. T2C) [HIGHLY CONFIDENTIAL] (AT&T Tab 19) (T-Netix Response Ex. C).
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