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T-NETIX, Inc. MOTION TO STRIKE PORTION OF at&t rEPLY OR, IN THE ALTERNATIVE, MOTION FOR LEAVE TO RESPOND   




Respondent T-Netix, Inc. (“T-Netix”), pursuant to WAC 480-07-375(1)(d) and through counsel, hereby moves to strike the portion of the AT&T Reply in Support of Petition for Administrative Review filed May 26, 2010 (“AT&T Reply”) that relies on new exhibits that could have been supplied in its Petition for Administrative Review filed May 11, 2010 (“AT&T Petition”) but was not.  In the alternative, T-Netix respectfully requests leave to respond to that portion of the AT&T Reply.  AT&T can have no credible excuse for improperly submitting new exhibits with its Reply other than to prevent T-Netix from responding and, as it had done in its Response to AT&T Petition for Administrative Review filed May 21, 2010 (“T-Netix Response”), demonstrating that ALJ Friedlander reached a sound decision, based in the record, that AT&T owns the P-III Platform and was the Operator Services Provider (“OSP”) for the calls that Complainants allegedly received. 

STANDARD OF REVIEWtc "STANDARD OF REVIEW" \f C \l 1
1. The Commission does not permit parties to submit new evidence in reply papers absent “some compelling reason.”  Puget Holdings LLC, Docket U-072375, Order No. 8 n.18, 2008 WL 5432243 at *96 (Dec. 30, 2008) (granting motion to strike) (quoting Puget Holdings LLC, Docket U-072375, Order No. 6 ¶ 10 (WUTC Nov. 5, 2008)).  As the Commission has explained, “[t]here is a point at which due process requires that the record be closed so that the parties are not having to respond repeatedly to ‘new’ evidence and so that the Commission can do its job.”  Order No. 6 ¶ 8.  The Commission will strike portions of a reply pleading that contain new arguments or evidence that could have been submitted with the party’s initial papers.  Puget Holdings, 2208 WL 5432243 at *96; Order No. 6 ¶ 10.   

2. In addition, it is well settled in Washington courts that “issues raised for the first time in a reply brief” will not be considered.  White v. Kent Medical Center, Inc., 61 Wash. App. 163, 168, 810 P.2d 4, 8 (Wash. Ct. App. 1991) (citing, inter alia, In re Marriage of Sacco, 114 Wash. 2d 1, 5, 784 P.2d 1266 (1990)).  The Commission can consider the guidance of Washington courts on evidentiary matters and motions practice.  WAC 480-07-495(1) (“The presiding officer will consider, but is not required to follow, the rules of evidence governing general civil proceedings in nonjury trials before Washington superior courts when ruling on the admissibility of evidence.”); WAC 480-07-375(2) (“The commission may refer to the Washington superior court rules for civil proceedings as guidelines for handling motions.”).

ARGUMENTtc "ARGUMENT" \f C \l 1
I.
THE COMMISSION SHOULD STRIKE PARAGRAPHS 38, 40, 44 AND EXHIBITS 39 TO 41 OF THE AT&T REPLY FOR IMPROPERLY RELYING ON EVIDENCE THAT COULD HAVE BEEN SUBMITTED WITH THE AT&T PETITIONtc "I.
IT IS WELL ESTABLISHED IN THIS PROCEEDING THAT CALLS ALLEGEDLY RECEIVED BY COMPLAINANTS PRIOR TO 1997 CANNOT HAVE VIOLATED WAC 480-120-141" \f C \l 1
3. AT&T submitted three documents with its Reply that have been in its possession for months and regard the lead argument in the AT&T Petition: that ALJ Friedlander should not have read the contract between AT&T and T-Netix
 which states that AT&T took title to the P-III Platform.  AT&T Reply ¶¶ 38, 40, 44 & Exs. 39 to 41.
  Because the Contract so plainly states that, as ALJ Friedlander found, AT&T took title to the P-III (Initial Order ¶ 134), AT&T has resorted to the argument that she committed reversible error by even reading it, and rather should have held that T-Netix “admitted” that it owned the P-III.  And because T-Netix amply disproved that it made any such “admission,” and demonstrated that ALJ Friedlander was perfectly within her authority to read the Contract (T-Netix Response ¶¶ 9-21, 43-44), AT&T has submitted new Exhibits 39 to 41, which have been in AT&T’s possession for a year or more, to attempt the unfounded argument again.  This conduct is improper and warrants that the offending documents and the paragraphs of the AT&T Reply discussing them be stricken from the record.

4. AT&T can have no justification for submitting these documents on reply.  These documents were provided to AT&T long ago.
  These documents do not evidence some recent occurrence or event that has occurred since the AT&T Petition was filed.  And they do not refute a point that T-Netix made in its Response, but rather attempt to buttress AT&T’s previous argument that it does not own the P-III Platform.  AT&T Petition ¶¶ 14-25.

5. The only reason AT&T could have for submitting these documents now is gamesmanship.  T-Netix soundly refuted the AT&T Petition on the issues of its purported “admission” and of the Commission’s lack of authority to consider the Contract in this proceeding, and thus AT&T was forced to try something new.  As a direct result, AT&T has attempted to deprive T-Netix of its right to respond to AT&T’s petition to reverse the Initial Order.  The Commission does not and should not permit such conduct.  Puget Holdings, 2008 WL 5432243, at *96; Order No. 6 ¶¶ 8-10.

6. In addition, the Commission should ensure that its forthcoming decision is not vulnerable to appellate scrutiny.  Accepting AT&T’s improperly filed Exhibits 39 to 41, and the arguments on which those documents rely, into the record could be viewed as procedural error or as an arbitrary and capricious action. 

7. For all these reasons, the Commission should strike Paragraphs 38, 40, and 44 of the AT&T Reply as well as Exhibits 39 to 41. 

II.
THE COMMISSION SHOULD PERMIT T-NETIX TO RESPOND TO THE AT&T REPLY IN ORDER TO REFUTE EXHIBITS 39 TO 41 AND AT&T’s NEW ASSERTIONS 

8. AT&T has submitted additional exhibits to its Reply and re-cast its argument as to T-Netix’s purported “admission” about the P-III Platform.  Should the Commission deny T-Netix’s request to strike these improper materials, T-Netix respectfully requests leave to respond to them.  Its proposed Response is appended as Attachment A hereto.

9. In its Response to the AT&T Petition, T-Netix showed that ALJ Friedlander did not err in reading and relying upon the Contract between AT&T and T-Netix by which AT&T obtained the P-III Platform.  T-Netix Response ¶¶ 7-21.  The Superior Court order from which this proceeding arose expressly instructed the Commission to consider the relevant “contracts” in order to determine who acted as an OSP for purposes of Complainants’ alleged calls.  Id. ¶¶ 7, 15 & Ex. J.  

10. Moreover, the Commission regularly reviews contracts involving telecommunications carriers that define their rights and duties.  Id. ¶ 16 (citing Qwest Corp. v. Level 3 Communs., LLC, Docket UT-063038, Order No. 10, Final Order Upholding Initial Order, 2008 WL 2810028 (WUTC July 16, 2008); McLeodUSA Communs. Svcs., Inc. v. Qwest Corp., Docket UT-063013, Order, 2007 WL 678433 (WUTC Feb. 16, 2007)).  

11. Finally, T-Netix refuted AT&T’s lead argument on this point: that T-Netix already “admitted” that it owns the P-III Platform thus precluding ALJ Friedlander from even reading the Contract.  Id. ¶¶ 43-46.

12. T-Netix showed that the data responses on which the AT&T Petition relies could not be construed as an “admission.”  Those data responses expressly rely on and refer to four documents, and the Contract is not one of those documents.  T-Netix Response ¶ 44.  In addition, the data responses state that T-Netix “provided” the P-III Platform to AT&T; under any reasonable definition of “provide,” T-Netix gave, or handed over, the P-III to AT&T.  Id. ¶ 43.  As such, the data responses do not “admit” that T-Netix took title to the P-III, and thus AT&T has provided the Commission no basis on which to reverse Finding of Fact 4 which states that, according to the Contract, AT&T took title to the P-III Platform.  Initial Order ¶ 134.   

13. Because T-Netix so soundly refuted AT&T argument as to P-III ownership, AT&T has filed three additional documents on this point that it could have appended to the AT&T Petition.  AT&T has had these documents since 2009 and they regard exactly the same argument that AT&T made in its Petition.  As such, its attempting to insert these documents into the record was improper.

14. In order to redress this improper act, the Commission should at a minimum permit T-Netix to file a brief response to the offending portion of the AT&T Reply.  Specifically, T-Netix should be permitted to respond to the AT&T Reply and to explain why the new exhibits must not be construed as a T-Netix “admission.”  T-Netix respectfully submits that being permitted to reply to AT&T is the minimum that that Commission can do in order to prevent the record from being tainted and prevent prejudice to other parties.

15. For all these reasons, the Commission should grant T-Netix leave to respond to Paragraphs 38, 40, and 44, and Exhibits 39 to 41 of the AT&T Petition.

CONCLUSIONtc "CONCLUSION" \f C \l 1
16. For all these reasons, the Commission should strike Paragraphs 38, 40, and 44 of the AT&T Reply and Exhibits 39 to 41 thereto.  In the alternative, at a minimum, the Commission should permit T-Netix to respond to that portion of the AT&T Reply.  The proposed Response is appended hereto as Attachment A.

DATED this 1st day of June, 2010.

	T-Netix, Inc.  

By: 


Arthur A. Butler, WSBA # 04678

Ater Wynne LLP

601 Union Street, Suite 1501

Seattle, WA  98101-3981

(206) 623-4711

(206) 467-8406 (fax)


	Stephanie A. Joyce

Arent Fox LLP

1050 Connecticut Avenue, N.W.

Washington, DC 20036

(202) 857-6081 

(202) 857-6395 (fax) 
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I hereby certify that I have this 1st day of June 2010, served a true and correct copy of the foregoing document upon parties of record, via the method(s) noted below, properly addressed as follows:

	On Behalf Of AT&T Communications
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attachment a







� 	General Services Agreement Between AT&T Corp. and T-Netix, Inc. dated June 7, 1997  [HIGHLY CONFIDENTIAL] (AT&T Petition Tab 19; T-Netix Response Ex. C) (the “Contract”).


� 	New AT&T exhibits 34 to 38 respond to Complainants and not T-Netix, and thus T-Netix may not have cause to request that they be stricken.  These exhibits are nonetheless improperly submitted and should not be accepted, nor should Paragraphs 24 to 27 of the AT&T Reply which  discuss these documents.


� 	Exhibit 39 is an order released January 9, 2009; Exhibit 40 is a data response provided February 13, 2009; Exhibit 41 is a motion filed August 27, 2009.


� 	AT&T also raises new arguments based on documents it had appended but barely discussed in the AT&T Petition.  For example, AT&T discusses a portion of the T-Netix Amended Motion for Summary Determination that it did not mention in the Petition.  AT&T Reply ¶ 40.  T-Netix would like the opportunity to respond to this new argument as well.
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