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~ the Patific Noﬂhwest nc. (AT&TY; and F-Netix; Inc (T Netix, col]ecnve]y with
AT&T, Respondents).” Complainants request that the Commission resolve certain

issues under the doctnne of pnmary _]UI‘]Sd]CUOD and pursuant to the referra] by the
.Supenor Coit.” i

-APPEARANCESL, ChnsR _Y,_duti,, Smaanomz Meie ‘&.Spoonemore Seatt]e
- Washington, represents Comp]amants Leﬂy’,Fn n, AT&T Law Department
‘ Austm Texas and Char]esH R. Peters Schiff Hardm LLP Chrcago 1inois,

| E_‘represent AT&T Arlh' r A But]er Ater Wynne LLP :Seatt]e Washrngton and

RO _hmgmn. Judd -etal.;; Amerxcan T ph@neeand
76} 766 66 P.3d 1102 (2003) and Ju :

Cal ;eferstothemﬂ_'QSPs, we" ikewi

' _,‘ RCW 80. 3%, 520, prOVJdes that _ S :

: [ﬂhe utllmes and transportatlon comrmssron sha]l by T
L €Co :.un ._nens company, 2
B _;a]lemative opemtorservrces company,~ SSUFe: Appro]

ie reqmre at a xmmmum
contracting: wnh an
jate'disclosureto. -



o 345, 962P2d]04 115 (1998).”
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" rate; dlsclosures for the co]]ect calls: Comp]amants received. Fo]]owmg the Supenor
Court’s dlsmlssa] of three defendants from the suit and the subsequent affii irmations of

~ the Court s verdict, the Superior Court referred two- questlons to the Commlssmn
“under the doctrine of primary _]Ul’lSd]Ct]Ol’)

]) Whether Respondents were OSPs imder- the contracts at 1ssue herem and.
. _ 2) lf so, 1f the regulatrons have been vro]ated 6

. '.-_»On November 17 2004 Complamants fi ]ed a forma] complamt wrth the Commlsswn
«_:under the. court s referra] In that ﬁhng, Complamants expanded thexr arguments
- further, clalmmg that Respondents had vrolated the Comrmssron s ru]e requmng that .-

OSPS provrde Tate quote mformatlon to consumers In vro]’
- rule

| "'_‘be,'declded by the 2 appropnate age

6

S Judd. Am. Tel & T, Co;-;‘136_.wa_sh:Ap’p:_1.022,.nidi»_fﬁéﬁortéa;i_ri'i?i ¢ ’0;66); .
o See WAC480—]20-14] (]99])and(l999) TR

RCW 80 36530 provides that: . - ' R Lo
In- addmon tothe penalnes prov:ded in. thls nt]e, & vrolatlon f RCW 80 36 510,
80.36.520; or 80.36:524 constitutes an unfair or decepuv : ] ’trade or’ commerce
- in violation. of -chiapter 19.86' RCW the consumer: protechon act A 'ts in viotation of
“RCW 80.36.510, 80.36. 520, or'80. 36.524 are fiot reasonable in rélation to the
. .development and preservation of busmess, and constitute matters wtaliy aﬂ'ectmg the.
- publicinterest for.the. purpose of applying the: consumer - protectxon act; ‘chapter 19.86
.. -RCW: It shall be presiumed:that: damages 10 the corisumer aré equa] fo thé cost ofithe
° serviee prov;ded plus IWO hundred dolfars Addmonal damages must be proved. -

_ PAGE3
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g
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, ' o mtervenmg monons re]anng 10 dlscovery and standmg, AT&T’s Motlon was never
. adjudlcated

On Ju]y 28; 2005 T—Netlx i ]ed a MOthD for Summary Determmahon (T Ne’ﬂx S
Motion.) In ifs MOUOD ‘miich like that of AT&T, T-Netix alleges’ that it wasHiot an -
- OSP for.certain inmate colect calls and that the exempnons of Venzon Qwest, and
CenturyTe] should prec]ude ]1ab1hty for T Netix.? "

, .',_.Concurrently, g Netlx ﬁ]ed a Motlon for Summary Judgment (Summary Judgment

Supe; _‘ or Court granted T—Netlx s Summary Judgment Motmn an
g :.to the Commlssmn The Supenor Court later clanf ed that thie

" Judd v. Am TeI & Tel: Co: ng County Supenor Court No 00 2-]‘7565-5 SEA TNenx s
Monon for Summary Judgmem July 26, 2005. :

M Judd v.' A%, Tel. & Tel. Co. , King County’ Superior Cout, No. 60 21756555 SEA Order
. Grannng Defendant T:Netix’ Monon for SummazyJudgmenl September6 2006

4 '136'WaShApp 1022,— not repened mP3d (2005)

gialso apphed to
e the A(;qmmlsslon‘ :
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9. _On December 18, 2006 the, Washmgton Court of Appea]s reversed the Jower court’s
' decision on T-Nenx S Summary Judgment Motron and. remanded the case back to the
‘ Super]or Court.” On, December 4,2007, ‘the Supreme Court of Washmgton denied T-
- Netix’s, request- for revrew On March 2] 2008 ;the Superior. Court- 1ssued an order
,remstatmg the referra] to the Commrsslon for: therdetermmahon of the 1ssues
]) Whether AT&T or T- _N lx'were OSPs and
10-
1 __quested amendments fo the drscovery and "bnef'mg :

L occas;ons subsequent to the Commlssron ’s: entrance of Order 09,37 R

Dunng schedu}mg drscusswns at’ the preheanng confe _
- ot agree onthe; s’tatus of the, procedural schedule as it existed
 briefing by. the | parties, the Commissio ente
5 an “T-Nefix’s Motions Were sfil] pendmg before the Comy ssio
’procedura] schedu]e should accommodate degision on the motrqn'_s,-_‘ o

its. __;(gmal p]eadmg Fo]lowmgate]ephomc

o 9, between 'hep rties an the ALY, AT&T and T-Netix both filed
CLEL motrons-for ieave to amend therr ongmal‘ I 4 &
ori otlan re :

etennmatlon



7R On September 24 2009 AT&T ﬁ]ed 1ts Rep]y in Suppotrt of its: Amended Motton

15

16 ; uest..

-_f;company had alleged that itwas cert;ﬁed as.a Ioca] exchange ,

s Cemm:ssxon but prov1ded t:onﬂlctmg dates for the € cation. By
w2 asked that AT&T inter alia, clanfy 5 date ofits certtf Catxon and prowde a copy
- of: the Commlsswn—;ssued certificate.” “On anuary 15,2010, A’]‘&T ,responded

A ;_.:Bench Requ' »No 2}statmg that it was: cemﬁcated»-asa;LE, :v-onJanu‘ 24 5 1997; in

17

! (T~Net;x s Reply)

1 that T‘N t'x had p,rov;tded duplicative exhibits; Exhibits:S and:10 :
- "Metion, Bench Request No..1- requested that T-Netix ﬁle .a: hst of its: mtended*’

" -exhibiis to clarify. whlch exhibits shou]d have been attached i the Motlon-~ -T-Netlx
filed a: Response 16! Bench Request No Jron October 5 200!

- regardmg RCW 80 36 520 Bench Request No 3 requested thatAT&T provxde a.

DOCKET UT-042022 " 'PAGEs
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On September 10, 2009, Complamants filed'a Memorandum in: Opposmon 10’

- T-Netix’s and AT&T’S Amended‘Motjons (Complainants”Q .pposmon) T-Netix filed |

its: Opposmon to AT&T’s Aménded Motion(F:Netix’s: Opposmon) and AT&T filed

- its Response 1o T- Netlx s Amended Motlon (AT&T’S ReSponse)

(AT&T’s Reply) and T- Netxx filed its Reply n’ Support of jts Amended Motlon :

: ,1on an .ctober 8 2009 tssued Bench Request;_._,o ] i

uest No

‘that »1t

~ The Comrmssmn 1ssued Bench Request No 3 to AT&T explammg thatVAT&T had.
o advanced the theory of co]]atera} estoppe] m response 10 C: plail 1

same argument.

\\t'



18

19
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“bothactions: . . -

" The Commission '-issue;d' B‘énqh'Re'QU'ést«NOS. 5:and 6 on Mar ]
* Request No:'5. noted:that AT&T had alléged-that T “Netix had ‘contracted wit

W
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On-March-4,.2010, the Commiission -is-'sﬁed'B‘_enchwReqir‘estho: 4to T-Netix asking -
the company. toindicate whether its P-111:Premise call platform'® had the ability, from

-+ “iJune 1996 to December. 2000, to: provide consumers, with instructions.on-how to’
“Teceive rate quotes and provide ‘Consumers with. rate.quotes:. ‘T-Netixresponded to

Bench Requesi No. 4 arid stated that the platform did have the capacity to '»a:éé()’mp}iéh

9,2010.: Bench

- * “LECs for T-Netix té‘%:@ﬂﬁéétﬁ'cal]zsifrbm.’.t}’i'é?ébﬁéctidﬁalfffaci‘}itiésfté-fi}é'éal4anddb;;g-~

# Gy DOC facilities T:Netix served: -

i ~based: T:Netix filed its resporise explaining Hat it Teased facilities t

-distance’ .§eﬁi“eé providers:and i()f"-}f)]?'t?)'xiiﬂ”e"ep’ér&'tbnfsjei?&i’éesij _ .
- facilities. Thé;BenchfRéquest‘Sdifg’fhi"t?h‘e;«‘é@ﬁfl:réét(s)ﬂi’étw&{efnf Netix an LECs -

- bn-which AT&TH
“4 not-prothiced any contracts betwéen the LECs dnd F-Neti% 1
- period, but that T: ;Netix.émp'li‘csy}ées‘:-aha";i‘gién?‘tfsiharé}iandmated ‘di
waT-Netix Had abusiness relationship with the LECs; - -

dsed the allegation. AT&T respénded: ystathig Ahat TeNbtix had

i Request No. 6'indicatedthat Amen

vices or
;:ﬂ“#Né_t-ixwa-s‘epir-:év;id‘i‘;’agz-uﬁéﬁ-@hichithéim‘dﬁth}y Cominission was -

ovide Jocal

lls o behalf:6f AT&T: *Accordingto T-Netisi. T& T agrsed to'reimburss T-Netix

“fou the- commission TNetix paid o locat calls placed afiér Mérch 3;1998; froni the

H
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o PAGE 8
2107 On Apn] 8,2010, the Commxssxon issued Notice of Final Exhibit List (Notice). The
- “"Notice stated that the: -attached exhibit Tist was ‘complete and that each exhibit had
e been admltted on thc date it was fi led with the Commission.. The Neotice also

requested: that the parties file any obJecnon or corrections to:the ‘exhibit list by Noon

. on Apn] 12 201 0. Nong of the pames filed ObjeCUOIIS or. correchons tor the final
exhrbnhst 2 S wE

2 On Apnl 8 2010 AT&T filed wnh the Commlsswn its Motlon for Leave to- F]le a

' Response Regardmg Bench Request No. 6 (Motien for Leave) and-itsResponse.? In

: ;1ts Monon_for Leave AT&T claims that: T—Net;x 'S Response to-BenchRequest No. 6
ambi ous and partlcular]y with respeet to.reférences it makes t6 AT&T

B Apri 110, T-Netix filed'its Opposition-and Resporise to

pjposmon and: Response) T Nenx assens

23

24
: _ -wheéther each violated ) n’s e_drsclosure
:regnlatxons Comp]ainants lawsmt f fed i m Supenor_Couﬂ a]leges thatthey. recelved

"operator—assxsted co}lect calls from four Washmgton State: correcnona] facﬂmes and

2 AT&T’s pleadmg was actual]y captloned “AT&T s Unopposed Metion for Leave to File its
, Amended Mohon for Summary Detemnna'u ” The pleading did, however contain the -

N the text As T Nenx has md)cated' AT&T’s Motlon for Leave was




L
3
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© Were not glven the option of hearing rate :quotes before accepting the collect ealls in
_:vmlat]on of the, Commtssxon srate. dlsclosure ru]es, Comp]amants have alleged that
~ the, Respondents were each reSponsrb]e undér the Comnnssxon s regulations;” - for
vrry dlsc]osmg the.collect calling rates, and: that by failing to comply with.the -
- Commrssron 'S, regu}atlons, the Respondents have vxo]ated the, WCPA 2 The
~Complamants claim that they received the caI]s m. questlon from June. 1996 through .
: J{December 31,.2000. The Comm:ssron hmlted ‘the: scope of; dlSCOVC}’y inrthis matter <

_ cerdlng]yﬂ RPN %

- 25

" _A party ‘may; m*ove fer summary determmatlon ef one ‘Or'mere rssues ].’F‘
the pleadi gs fil he proceeding, together wnh ; :

€1, hether | asito anysque 10 ef fact .
1al-1c det matlon o the Jssues that. Cahtiot: be,resolved withoutsz ortmg to
:_;._ﬁlrther process ie..an. eVJde' tary. hearing, 1o develop: additional. evidence. Second

1f we can make al] f‘ ndmgs of fact necessary toa decrsmn on the basrs of the )

rrectmnal faCIhUBS are: the Washmgton“Stat efcnnatory (alk/a Monroe

o _Correcttona] Complex), Alrway Helghts McNell Island: Pemtentxary, and Clallum Bay

. 2 See, WAC480-]20—]4]

% See, RCW 19 86 010 et seq., and RCW 80, 36 530

7 See, Order 13 (January 9, 2009)



o
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-pleadings and supportmg evidence, we consxder that eV1dence in the hght most
- favierable:to the: nonmovmg -party28 and determme whether the movmg party 1s
- entitled to _Judgment as a'matter of law .2 We will grant motlons for Summary -

,determmatlon on]y where reasenab]e minbds “cou}d reach but one conc]usmn from all
the évidence ™ SRR ' ’ :

27 - ,-,,-.The nonmovmg party; may not re]yg:upe. :Specu]atlon or argume
_ _meetlng thelr burden.: 3 As the Coﬁn of‘Appeals has stated, “[e]xpe

e gbe based on the facts of the case. and noton specnlatxon OF conjecture

- prov1des that dec]aratlons contammg conclusory Statenien __tha:
facts are msuﬂ' c1ent for purposes of summaJy detemnnat]on

to arran'g for. bﬂlmger cempietxon‘ orb ofa , éﬁhbﬁé T
»ca]l through a method other than (1) automatlc completlon w1th bﬂlmg

fiite, Dep'}""’” Revenué 150 Wist

.» (2009) (cmng
Vallandzghamv lover. ParkSc - Dist, ; No 400, ]

6.26; 091’3 365\{2005)

Actxvate ]50 Wash.App at. 8]2 (cmng Vallandigham 154 Wash 2d at 26)

> Marshall v Bally. s Pacwesi, Inc., 94 Wash App: 372, 377, 972 P 2d 475(1999) (cmng Vacova :
Co. : Fanezt 62 Wash.App: 386,395, §14:'P:2d 255 (1991) : :

Davzes V. Holy Family Hospztal 144 Wash.App 483, 493 183 P:3d 283 (2008) (cmng Seybold
V. Neu 105 WashApp 666, 677, 19 P.3d 1068 (200])

LA

o 2 CR 56(e) and Davzes 144 Wash.App at 496 (cmng Guzle v, Ballard Cmty Hosp 70
- Wash.App. 18,25, 851.P2d: 689 (1993)
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"PAGE 11
to-the, telephone from which the call originated,, or (2) completion. |
through an access code use by the consumer vmh bll]mg 1o an account

B ' prevrous]y estabhshed by fhe consumer wnh the camer -

- 29 N '_':In ]999; we modrf éd WAC 480—120—02] by, znter aha remowng the exemptlon of

_A-LECs from the deﬁmnon of an OSP.

Y, up_ request, and at 1o chy
10; the consumer dlSC]OSC to the consumer "»(A) aqguote of: the Tates
o -charges for the.

A3j’- .

Before an operator—assmted J.call ﬁom an aggregator locanon ‘may: %

<+ connected by. a«presubscn ’_SP,--:'t"he;‘@fSianust verbally adv SN
* consumer howto receive a rate quote, such as by press ﬁg a sp’f cific L
. "key or keys but no more than two keys or by slaymg on the: ]me 3.0

B WAC 480—]20 021 (1991)

s WAC480-120-]41(2)(b) (1999)



These facts are summanzed below N

‘ A Whr}e the DOC contract addresses pubhc te]e
R te}ecommumcatlons services. See, Exh}_

- and mtimidation 6f the laiw: enfdrcement ‘To

o *'te]ecommumcatxons systems need 1o be ab]e 1t
o ca]] ]d '

39 Id

"DOCKET UT-042022 ' ' PAGER
ORDER 23 ' o

m UNDISPUTED FAC'rs L

The facts matena] to our deterinination of the legal questions. before us are those that
tell us what whose reSponsrblhty it was to provrde the operator services at the

-~ corréctional facilities and how they ‘went aboul provrdmg such servrces Based on the

affidavits, deposmon transcnpts and other documents dttached as exhrbrts to the
part;es vanous pleadings; we fifid the foﬂovmng facts we]] estabhshed m th]s matter

In ]992 AT&T enteredi- ilto/a contract’ (DOC contraCI) wi 'he State of Washmgton

¥ Department of Correctlons (DOC) to prov;de telecommuriication sétvices-tnd:
e eqmpment to vanous mmate corree’tiona} mstrtutlons and- work

Jease ﬁxerhtle& %,
‘The DOCk eontract author e

t, al. A ,A-telephone
nly provrde “()+” mterLATA and

mtemat}onal operator assrsted long drstance servme on 1ts own.?

phones made ava;lab]e 16-inmates forcollect caﬂs
as well ‘as other public te]ephones Jocated on

the facility- premises for use’ exclusrve]y by staff: and
vrsrtors Comp]amants’ smt and thus the Commrssron 5 exammatlon are hmned to the fotmer

Pt ey

Both AT&T and T Netlx have detarled the speczal cha]lenges nvo ed in; provrdmg 1mnate

ibit A-12, 1.6 and Exhibit A-19HC, 146-10. Inmate
te]ecommumcatrons systems genera]ly need to be equrpped with call control features suchas call
monitoring and recordmg equipment: ‘See; Exhibit A- 19HC, 7. They ibrmer]y employed live

.operators but 1 now use automated operators thereby-avoiding the possrbrhty of threats and.
- manjpulation by ‘inmates to- whlch Tive i Ope

rators were subjected Id. Fm'thennore ‘inmates are

numbers in order to  prevent harassment of wrtnesses
umty 1d,99. As such, inmate =

o screen the teiep’hone numbers mmates attempt to.

Jted

-only allowed to call pre-approved te]ephone

- % See Exhxbrt A-8
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' . to AT&Ts Point of Presence (POP) over switchied access facilities,”® The LECs also
contracted to complete.all “0+ Jocal and mntral ATA telephone calls, provide various

-1live or:-mechanical: operator announcerments, and provide call timing and call ‘blocking -

features?! - .-
%5 Amendment No. 21tq the DOG contract, executed n 1995, requived AT&T 1o
. *: “arzange for the installation of certain call control features for intraLATA, .
- interLATA;‘and iternational calls” which' AF& Fiwis fo carr

. y7subcentractor Tele-Matié-Co

her:in:1995;4h¢-Commission recognized
! - PNetix was retained to

363, ington state, the-

Is, which are the only

£ (for ContyryTel), $:4(2) andi(h). CenturyFel was responsible fe

- interLATA and intral ATA traffic..

** Exhibit A-9; 4 3(c), (g), and (h): Exhibit ’Ai’l-_‘(i,_ 13(¢), (&), and (b); and Exhibit A-11, $4(c), -
(2); and (). CenturyTe] was only responsible for completion 190+ ocal calls; mot 404>
ral ATAcalls. . .. .7 . e ‘

L I N TP g i

" Exhibii A-8; Abendment No. 2, |

43Id

-June 4, 1997, contract, where T-Netix sells title:of the pla orm 10
" they have redacted the entire document. This has served to complicate the Commission’s
- discussion of thie contract immeasurably. “The-few references to the Eonfent of theicontract used
by the Commission are taken directly from the parties” pleadings and riot the contract itself. -
However, these references have beenverified using thercontract. - F- .U e T

ny detennmauonafwhlch Réspondeit acted as the OS -Yet, th arfies have d%lgnated the

. ‘The Amendment
mandated that AT&T swould “install and operate suchicall ontrol features through its..

ATACT, 35 confidential and
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j_:';TAGE 14"
" types of calls Complainants have: documented inthiscase:*t T-Netix was responsxb]e
. for installing the platform, -adjusting the-call restriction: setiings: formattmg the

.records of the inmate: ca]]s and: provxdmg on=site admlmstranve supporl %o

37 A typ1 a] call from the correchonal fam}mes mteractmg wnh T-Netr,x s P—I]] p]atform
wouldhave progressed as follaws:. -.» =i

erssih e-idesxgn“ated“
: %te]ecommumcat;ons prov1der for the typefof calt bemg 2made :

L Ex}nbn'A ]9HC q ]8(a) and (b) and Exh}bn A2

- Exhnbn A-20HC, § 14 and mebn A- ]9HC ' ]8(c)

5! Exhibit A—20HC 1 14.and Exhlblt A- 19HC, 1] 18(d). T Netlx explams that if the caH is

prohibited, the platform will play a rejectlon message and retum sxmuiated dial'tone: to al]ow for -
- another attempt ]d : :

.2 Ompu]smg is the process of mmsmmmg address mformatlon over: a

h'unkﬁ’omonesmtchmg S
«centerto another BLACK SlAWD]CﬂONARY 583 (19“’ ed 2003). R

, ._,” "'xh;bn AJ0HC, 1| 14 and Ex}nblt A-19Hc‘1} 18(1) i

E Exhlbxt A~20HC 1] 14 and Exhxbn A 19HC "‘ﬂ-1r8(g)
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7. The p]atform then gives the re01p1ent the ophon of accepting the ca]] or
rejecting the call.’ 5 L Do
- While this i mteract)on 1s. pro(;eedmg, the platfonn does not make a.
‘connection for the audio-path between ‘the inmate and the called’ party 57
9 fthe tecipient. acceptsthe’ ca}l,,the p}atform will comp]ete the’ audlo
- «ipath and-the’ call: proceeds 4s would a. -normal call s+« .
10. The platforny performs mo]hp]e ﬁaud detechon tests: through ‘t.—-the
- -Giiratipn of the eall:? 4. e ‘
,:1 1:'When the ca]l hasended, ’the:p]a‘tfo? &all details; mc}udmg

- the:date, tlme : ongmatmg ‘ph "‘ne 5% mber Term:natmg phone number
1ength iof ‘call and: d‘lst‘ance. fe:

peﬂodlea]’]y downloaded 1o

- 38 . 7-'T Nenx p]‘O’V]ded support for the p]a‘tfolm mc]udmg anstal}ahan and remova] ofthe -~ = -

call comr‘o} p]atforms performance of dlagnosnc checks “«mdf housekeepmg ﬁmct]ons '
i ﬂ‘l ,Sy Oy § ;

39 - - In 1997 AT&T and the DOC agreed to amend then* ongma] ‘contract (Axn 3
' No 3) to de]ete CenturyTel as a subcontractor and mclude T-Netlx asa statlon

o 1, and Exhibit A-19HC 1 18(h)
s Exhrblt A-19HC Y ]8(1) '
: “’Exhlbxt A-20HC, 1 14 and Exhibit A-19HC, 1[ 18()) and (k)
. "Exh:bnTzs 113

- t"2E>.dllb_ltjA-8,A’mendn_lem‘No,.3, I S EETSL  ee
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BN i | P REFERRAL QU_iisnoNs o

50 - ‘While the: Supenor Coun referred two: questlons to ihie Commiission, the Motions

B themse}‘ S only address the ﬁrst questlon, ie, whether AT&T or T Nehx was the

dinigs and’ ‘did-notipreseritithe! CommJSSron

wnh facts upon Wh]Ch i cou]d_make_ a determmatlon regardlng Ih]S issue. Fol]owmg
o the TeView perio

‘ provrders Asa resu]t AT&T contends that it should not be he]d hable for any fallure
‘o dlsciose raTes e e e

2.

.connectlon 0. ._.mmate te]ephone calls from the cal] aggregator to Jts point of | presence
T (POP).5 Accordmg 1o AT&T, the LEC contracts required:the LECs to-make operator.
“'.*'a'nnouncements “ . for 4l persona] c4fls made from Inmiate Public Te}ephones ‘that
the call is coming from a pnson mmate and that it will be recorded and may be

LT P63 Id
& Exhibit A-]HC 'u 5.

. %1d, 410,



B Accordmg to AT&T, the LECs ackn,

B :.-,;:Commlssmn srate d)sc]osure regulation:. Exhibit A= 1HC

-+ DOCKET UT-042022 o T PAGE 17
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monitored and/or intercepted. "% AT&T asserts ‘that the LECs hlred T- Nenx to

- “connect.calls from the prisons at issue to-local or long-dlstance service prowders and

. provide the operator. servxces for such calls."?(’-7 'AT&T clalms that T -Netix prov;ded
,_z.;;_these services to the LECs: through its PAIIL

.announce actua] rates to consume b auge
techmcal capabx]mes to.do so

ged 18 it dld not have the

-t -' at in dts: petmon -T-Netix admmed
"that 1’[ served ageess Imes and was. the ,-_;sole_serwce prov;der m

.. thesé facilities.””*

% AT&T’s Response to Bench Request No. s,

b 2. AT&T s&ates that it does not possess any -
+ -.contracts in whlch T ANetix agreed:1o;

proyade Qpemtor\servxees on beha]f of the LEGCs..1d.

dged th i u)réd under contriict to connect
“the-calls at the facilities and provide "opErator services whén they séu the

W 26.: By: reqnestm‘g walvers, AT&T

-..,. argues that 1he LECs were: recogmz.mg that they Qrthen' agent T Netix, were the. OSP at the
' 'pnsons ) ]d A A

7 Ex}nbn A- lHC 1]23

7 Exhibit A-45HC, ] 4. AT&T states that T—Netlx s Opposmon islargely- duphcanve of T-
Netix’s own Amended Motion which AT&T claims it responded to at’ length in AT&T’s.
Opposition. As a result, AT&T asserts that it has‘incorporated by reference its Opposmon and
will only address any newly raised arguments found mT- Netlx 5 Opposmon Id n,l .

_ ™ Exhibit A-22HC, 1 40, cmng Exmbn A—40. N

7 Exhibit A-22HC, ] 42, cmngExhlblt A—42 1% ] 5 8.

)
[§]
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AT&T argues that 2 Netlx s dlstmcnon between the '5fommlssxon s’définition of
'0perat0 sefvices” ‘and What T= Netix: Tabels 46 * ‘operator: ﬁmctlenahty i§ anon-

. T&T contends that T Nenx 18’ attemphng t“ dl' 'rt affentlon from ‘the

itchis ‘, rou‘tmg, ’-'_.., :
AT&T argues that the Comm1551on s deﬁmtlon of an-:@SP doeslnoi mc]ud'

prov1sxon of swnchmg, rounng, -access or‘transport serv1ces and T NCUX has not
d v.how these ‘are reIated to the S 7

prov1ded-the:eennecnons of the calls to the local or-

Accordmg to AT&T the Comm:ss;on S deﬁnmon of an; OSP does not ]00 3 very.' _

TEIBAZHC 13 s

- Exhibit A-22HC, 1 12; citing to Exhibit A-19HC, 945 and 8. |
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‘connecnon made during the path of a telephone ca]l The only relevant connecnon
CAT&T sunmses is the initial. connectlon Ahat. al]owed the-call to moye. from:the call .
aggregator.to elther the local or. ]ong—dlstance service provider.” B AT&T cites:to
L Comp]amants thness Kennelh Wllson who detailed.the ath--«an;]nmate-mmated

.- v;‘-'-:p]atf@nn acted-aga gatekeepe]— which alfowed
L _.cnte;na were ﬁ]]ﬁ]]ed 86 . :

L _“2 ExhlbnA 22HC, 9 17.

'83]d

.X‘ExhxbnA lHC 123 (citing to Exhibit A-20HC 1 14)
| '-“5 Exhibit A-20HC, 9 14. A
o -Exhibit_ A222HC, § 8, citing to Exhibit A-24"HC',- 224:'10-2_'4_'
U Exhibit A20HC, §14.

®Exhibit C-9, a1 42:10-12.

¥ 1d at 42:15-19.

% Exhibit A-22HC, § 8.
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o f:'{pubhc telephone switched: network] 2 Fuﬂher AT&T pomts to T-Netix’ s data
" féquest response that “T-Netix €quipment made a connéction to the‘access line

provider’s facilities at the network interface device.”” .

?_xfer :T-Netlx 'S faﬂu etor provadt: rate d}SC]OSUI"eS'IO consumers Complamants contend ,

LRI S

-'9’ ]d cmng 1o Exhxblt A-23, a1 97:8 24
. ”Jd q10, quotmg Exhibit A 26
e Exhlbn A22HC; 122
o 21 24,
K I 9 23 |
% Id 124. -

% 1d. quotmg NucIeomcs Allzance . Wash Public Power Supply System ]01 Wash 2d 24, 34
'677P2d]08 l]3(]984) :
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' that REW 80; 36.520.1 1mposes hablhty for failure to dlsc]ose rates: upon any: ennty that .

merely contracts. with tk e‘EOSP Complamants have cited to RCW 80 36 520 whxch
prov:des ' - : - o

"The. [Commlssmn}shall by ru]e reqmre atamlmm"m that'any’

A_ of those was not whether AT&T s hab}e s:mp]y based on the fact that it cont;racted
Awnh anOSp.1” .

* Emphasis added).

™ Exhibit A4SHC, 111,

Escmb-it %,MSHC;E&-J

02 Exhﬂnt A-22HC 1] 28_. W

2 it A—45HC qi3

. PAGE21



5;32;; ;.  Asaresult, AT&T argues. that Comp]amants are ce}lf

.. the; argumem agam '™ The: four e]ements of the: doc'mne of co]latera] estoppe]
AT&T explains, are:

55

A‘:i-‘:lo‘,]‘d

Exhibit A-22HC., § 41 and Exhibit A-4],-.1] 3

DOCKET UT-042022

PAGE 22
ORDER 23 e

"‘Hy estOpped from raising

) Idennca] 1ssues -

' ;enapar’[y to or m

4) Apphcatxon of the doctnne must not work an mjusnce on the party agalnst
whom the doctrine is & ybe-applied: ¥ 1057

’:

jmmﬂw*

105 14, citing to Malland'v, State Dept ofRenremenl Syslems 103 Wash 2d 484, 489; 692-P.2d

]6 (1985) (en banc) and Shoemaker v. Czly of Bremerton, ]09 Wash 2d 504 507 745 P.2d 858

- (1987) (en banc).

"?"14 T16.

8 14 AT&T posns that a]lowmg Complamants to rehngate this argument wh the Supenor

~ Court has already rejected it would violate the Fourteenth. Amendment of ther ted States
- Constitution. Jd, 9§ 17. The Fo urteenth Amendment, AT&T argues; prevents entiti

fes- ﬁom being -
punished for that ‘which they-had no know]edge was prohlbned “d- This; accordmg to AT&T
violates the company’s due proc
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‘PAGE 23

Washingto’n . From these statements, combined wnh T Nenx s recexp’( of

- Gateway s OSP certificate, AT&T argues that T- Netlx acted as an OSP at the

correcnona] facilities. m

Fma]ly, AT&T notes that from 1998 to 2003 WAC 480 ]20-}4] (5)(a) reqmred that

. the OSP provxde nccessary call detaﬂ mformat]on to.the b']]'ng company for bﬁhng

g ,nz

O B AHE, 6.

C-.Sinee it sw;tched the calls at ns POP to.its own facllmes - Exhibit T-29

o ”3]d

© - Exhibit T-1HC, 1 2; 4. Inits Rep]y, T-Netix clarifies that the LECs weré the OSP, for Jocal

calls which they switched onto their own facilities and AT&T was the OSP for ]ong—dlstance calls -
‘u 12. o

" Exhibit T-13,93.
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58 T Nenx d}sagrees wnh Mr W]]son s definition of an OSP as ‘based on two‘c‘mena
.]) which entity performed the operator services functions and 2)vihich: enuty
-?f"estabhshed an’ end-to—end connechon M8 With regard’ to the operator serv:ces prong,
B Nenx drgues that thls exammatlon 18- mappropnate Caiis
oAt operator servi

'determmatlon of Whick: entliy jprowded operaior Services ‘Foes riot assist'thie”

Cominission in estabhshmg whlch enflty actua}]y provided he ctmnec’non,dlscnssed
n theregulatlon SRR Mot .

- Eswnched ACE] -S'Se‘rv:ces orde» d'by AT&T fromlthe LEC as € AT &T’
: POP 23 Therefore ‘T-Netix pos;’[s that the Commlsswn s query shou]d rea]iy be

8 Exhibit T-25. , 9 18. T-Netix claims that this would mean that théfefiéﬁﬁoilﬁsP?f’orf~iribbfnpl"eté»
or busy telephone ca]ls- Id. . » '

5'_'_”91d 118
".Z‘A:}")zo]d

_?‘;’2’ Exlnbn T- 25 1111 32—38

204 938,

"?3"1(1.1119,.ci{ingxdﬁx}_ﬁbitT-16,T;.57:1-22,60:11451£7. S .
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whether the LEC, connectmg 10:AT&T’s swnched ACCESS: Services, or AT&T
- - .-.connectmg 10 its ewn. long-dlstance netwerk provxded the necessary -+ connectlon

-TO, ﬁMher bolster Jts comennon that lt was never aﬂ@ ! ecalls in question,
s » 0. : '31513’@(:-«. cdhtr‘éét ~which

def ned by the Comrmssmn .as -
‘ -subscnber toprovid "t@]] andx '

7 Exbibit T-HC, §15.
1. WAC 480-120 021.

L Bxh;bn T—lHC A6

LR g1,
P g8,
o Eiéhibit T6C.

B M 19—20 T-Netix points out that it was only obhgated to provxde assxstance to AT&T with

- therate disclosures for interstate telephone calls. Id

-2 Exhibit T-25, 9 14 and 15. -
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" T-Netix concedes thiit the Comm;ssmn s OSP: regulation: docs not spec:ﬁcally deﬁne
* the terim “Connection’ in the regulatmn 13 yer. TNetix notes that AT&T provided
“the- sthchmg, routmg, access and transpbrt sefvices for mtmstate m‘ter‘i,ATA mmate

)34

: erc connected to i‘ocal and }9 Adistancc sennces

-3 Exhibit T-25, 417,

R Id.

135 Id citingto Exthibit T-17, 1] 8 in whiich-Mr. Raé referencesAlan Schott’s Supp]emem

- Affidavit, Exhibit A-19HC, which Mr. Rae adopted. -

¢ Exhibit T-29, 'u 6.

'3’1d 112

g g7,

0 Exhibit T-13,9 27.
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_ responSJble for the call, and dlsclosmg that, inter alia, the caller may access other -

'camers from:the public phones.'.49 Thé regu]anons also tequired that theé-OSP brand.

L 1tse]f as:such at the begmnmg of the te]ephone oa]] and prov1de a rate quote for the
l] upon request o : I '

T- Nenx asserts that the regu]an ons. themse]ves requl thal an OSP “nust be a-

S common camer:1§1 The Cemmlssxon sregulatlon 1mp]ement1ng the. verba] rate quote
1n|']999 was"'ased on he FCC s rateic . ; :

To bo]ster ns argument that OSPs must be common camers, T Nenx points.out that
. both the ]99] and ]999 versxons of WAC 4A8O _]20 02] refer to “operato__ rv1ces as
. ‘.' 'y-mtrastate te]ecommumcanons serv1 i : '

32 1d. 1] 23. T-Netix quotes the federal statute. as defining a- “prov1dcr of operator serv;ces” to be -

“any common carrier that- provides operator services or any other person determined by the
~Commission to be provxdmg operator serv1ces Id cmng t047U.S. C § 226(a)(9)

,,’53 Exhibit 'r 25,9 24.
14 "1d.q 25, citing to Exhibit A-6..

155 Exhibit T- 29,915. WAC 480-] 20-021 spec1f1ca]ly defnes “operator services” as'* “any
- intrastate telecommunications service provided to a call aggregator location that includes as a

component any automatic or live assistance to.a consumer {o amrangg for b]]]mg -OF complenon or -

_ both, or an-intrastate telephone cail through a method other than (1) automatic completion with ",
billing to the telephone from which the call originated, or (2) complétion through aivaccess code

use by the consumer w:th billing to an account prevmusly estabhshed by the consumer thh the
_carrier.” . .

PACE 28

=
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- ..the agency later adopted a separate rule to correct this deficiency.’?! The.
Commission, T-Netix netes, did not adopt a separate regulation bnngmg these.
- institutions. under the. Commls,smn s deﬁmtlon asthe FCC had.. M2 T Netxx asserts;

therefore, that calls  placed, by inmates. at correctlonal facilities,ai ot oV, _,red' by the
 Commussion’ s OSP. regujatlons and did not requil

argues that Comp]amants assemo 5that the FC__A

regu]atlons requmng that the- OSP msure that the call aggregator posted a notlce
statmg that: the pubhc phone rates may be higher than norma] Wthh OSP Was

e

. 143 Id e

4 £ hibit m, 144,
o Exhxbn T~13 n 9
s Ex}nbxt T 29 113

S Ex}nbxtT 25, 1121 V.

: “sjd ' .
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maintairishiatth egula mns‘.purposel ;
" telecommumcanons compames and thug common camers 157

71

e

e

“any- mtrastate telecommumcatlons serv:ce provided

Jocation that mchrdes asa component an e-assistan

to a consumer to arrange for billing orco; th,-ofan” =
'mtrastate te]ephone call through amethod other than (]) automatic' . T

- complet;on wnh b)lhng to'the 1elephone ﬁrom wInch the calr ongmatcd

i .5-..‘

LY

1575

1aqq 17 19

158 Id §28. -

l59]d.

g2,
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“muﬂ%

l68

id w 29 and 31

muam. B
7% Exhibit T-IHC 11 22 and Exhibxt A- 12
171

~ld. (Emphasns n original).

e
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T-Netix - argues that AT&T? s partmpatxon m mtcrLATA collect ca]ls refleets the
company’s. understandmg of itself.as the OSP.' The interLA collect callsin
questlon were assessed AT&T service rates, were branded-as AT&T- telephone

~ calls,' and were billed on behalf of AT&T by T Netlx 75 T Netlx asserts ‘that- it
'~"weu]d be absurd to ha’ve the: te]ephone calls Biid '

- was: thé uhlma‘te @SP sifice the Cdmmlss:ton & regulafr
: ""’-‘-the -€ONSuIH tuial

f-f nd that T-Nehx

d 176

Accordmg to T- NCUX the FCC rule for whrch it sought a walver dealt {

+ inmate: ca]]mg serv:ces not the genera] OSP rale. ¥

e 12

s

3 466,

174

T- Nenx acknowledges that it performed t}ns brandmg funcnon on behalf of AT&T Jd ﬂ 29

]d T Netlx admns that it bﬂ]ed the recnp:ents on behalf of AT&T Id

78 1d. 9 30.

muﬂm,

178 |

7 Exhibit T-29, 4 63.

%0 1

' m]d n3l. .
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" speaking ; agent for purposes of WRE 801(d)(2) is a ql)ésﬁ'on -'pf preliminary- fact

" doverned by WRE ]04(a) 182.

d the* € rimission g_ anted ‘it-on January 25,
ubke Auent to any ofthétel ephon >:Calls recewed
Ga%eway never provrded.?eqmpment 10 any
in‘this ‘case’! ST ;

& 1x"arg‘ues that the: Co
Wﬂson s testlmony because he provxdes a lega] opxmon in declanng that

‘ upon Mr.

Am ]d See Condon Bros V. S1mpson Tlmber Co 92 Wash App 275 285 966 P 2d 355 (1998)
% Exhibit T—]HC 1]1] 32-33

‘f” Id§ 34.

14 435, B
18 Exhnbn T-25 . 932

A"” Id §34-35.

14933,

Ly

0
My
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ke Net;x ot AT&T, was Ahe; OSp.1?° Accordlng to the.company,; WRE 704 prohxbnts

reliafice upon.- expert legal opmlons or: opmmns ‘that address: mixed quéstions of facts
and ] aw 19 :

792 5 -‘T -N tlx quotes AT&T as coumschng the Camm _swn n.a pnor ru]emakmg 10 amend

A --480-]20;02}--'

1bic | IC] AAT&T suggests that thed m. 01 BOW - .-.WAC 480 ]2 021 :

] - {,.-_RWAC 480— 12051 . s ol that‘the Comm ssion did-
i@ AT&T.propesed and ;dfecimed to FeVise i rﬂgeuiat@ definition. 193

mpany asa’” statmn provxder '-.__-~Complamantspomt £ - that T Nenx 1s obhgated
; ,_.under Amendment No 3. to -pay.a. commtssmn 1o 1hefD(DC for ]ocal ca]]s for whxch it

| " g
192, Exhxblt T-l3 922 and Exhrblt T-21 at 4.
7]
l * Exhibit C-1C, § 41, - |
B | ‘ o . T .

16 1d. § 19,22 and Exhibit C:6C.
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.; : Would not have to ifiit were: szmply an. eqmpmem suppher 197 Pl & conmpany: engaged
ina regulated achvaty and: shouId have o ab]de by the ru!es of domg 0%

cr ot

& Wlth regard 10 T-Netix’s:claim that thie rate dasclosure ‘waivers'the LECS recelved

o demonstrate ithat.these compar—ues were th QSPsf ;'Comp]amants declare that there 1s
no evxdence ihat heL Sperfor )

197 Id 1] 53 and Exhibit A 8, Amendment No. 3.
; 198 ]d 11 41 R |
e Id 1 37 :
2014 457.
j M 1d 921, See, Exhibit C:5.
o -2 1d 928,
23 Exhibit C-1C,  25.
™ 14 928,
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; ;:h; With.regard to AT&T’s. argumem thatit is not hab]e under RCW 80.36. 520 for the
- fallures of T-Netix to proy;de rate, dasc}osures Comp]amants argue.that AT&T has
failed to demonstrate that the Commission intended-to exchide companiés that
.- contract’ their OSR. respon31b11mes from compham:e with the:OSP- regu]anons. AR

the ca]i 48 connected even before & ca]led party liste; ; - _kmg if .
s -they will: -accept:the call or possxbly befere ithe call’ transmlssmn reaches the cal}ed

‘ partyv 213 -'iComplamants assert that “[t]he ;i Neﬁx p]atform s the gateway for the ca]l

1-’.2"61d 1]38
-2071441]41. . .
28 17 544, _qﬁotiﬁg East v. King.C:"unt)f, 22 WasljiAﬁﬁ{'i“; 2_,'53" 589 P,:zqsoﬁ ("1:975)" '- .
2014 446 and Exhibit C-2HC, 19,
Mg

212 ]d E

215 17 948,
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gomg anywhere in the systeém” and if “the call p]aced by the inmate [does riot pass]

. the initial security checks on the T-Netix platform the call doesri’t gét beyond the
»2]4

prison wa]]s " Thus, Complamants contend that tis thrs platform that creates the ,

o COD]’]CCUOI]

o 'aggregator __under the C@mmrssxon sregulatr@ns Cornplmnal}tsargue‘fhat
“ ha ""verbe nan) bt thit ' :

Ead Id 1] 49

25
g g7
o 1d.962.
28 Id. 163. _
o 29 ] ]d 1[1] 64-65 and EXh]blt C-]2

20 1d gy 7071 cmng to Exhibit T-20, 11 54.



'DOCKET UT-042022

-, PAGE 37
ORDER 23 o

- .di§c_:](')smj¢Ereqi_;j:rlementg;(ipmplpii}ants‘éss‘eft that would have ~beé_’n unnecessary given
the Commission’s 1989 regulition; adopted before the FCCs determination.?
59 Decision. Only T-Netis has alloged fhaf there s any genubne soue of material fact
o and that AT&T?S Amencd Mgti’@gis;ibgldmi be granted. . Complainants and AT&T

+i-denied because.the company is not.ptitled to judgment as'a matter of
- T-Neétixbas failed to.de; nstmteﬂmCmrmlamnwWﬂm‘w»sl‘dlr Wil

necessarily provides operator seivices. Ag

S .

were the OSP, we first eXaming the reguiations at jssug Dyring
:. - Ahe, tich Copplainants claim to have received: operator-assisted j
e ﬁtzelﬁph@%;_c,aﬂ'Si,;.-WA-:(}AS‘O-ﬁr.:1:2;0;-921-;-;deﬁned,v-.an- OSPas. = . ...

nmate

any corporation, company, partnership, or pefs@nf(‘)‘t}iér1}i,a"r‘ij-aj21§é‘a'];' =
exchange company providing a connection to intrastate or intersiate
.« - long-distarice or to local seivices from locations-of call-aggregators.. . .
‘7. . The'term “operator-services™in'this: rule means any intrastate .
telecommiunications service Pprovided to a.call aggregator location that

Py,

72 In¥e Détention of Siviimi, 167 Wash2d 180,186,217 P.3d 1159 (2009) citin to In've Det. Of

Martin, 163 Wash.2d 501, 506, 182 P.3d 95} (2008).

< 4id ot butnstead argue that the T-Netix’s Motion and Amended Motion should be.

W
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~PAGE 38
mc]udes as a component any automatic or lrve a331stance toa consumer
to-arrange: for billing-or comp]etlon or both of:an: mtmstate telephone
call-through a method other than (1) automa c:complenon with billing :

to the telephone from which the call ongmate or (2)- completlon:‘_,l' .
through an‘access code use by the consume \mth bi t
: prevmusly estabhshed by the consum_ T with

99 Vers)en of the regulatlon ehmmate

. WAC 480-120:021 ‘.(1951'); |

24 WAC 480-l20—021 (1999)

. B State Depi of Labor & lndus; v -Tyson Foods ]nc }43 Was Ap’ﬁ-. 576 582 178 P.3d 1070
(2008) cmng to Cockle ». Depz of I,abor & ]ndus 142 Wash.2d 801, 807, 16 P 3d 583 (2001)

: _’22(’ Tyson Food9 ]nc ]43 Wash App at 582 cmng to Wash Ce. f1g & Supply Co Inc. v. Dept. of
....Labor.and Indius., 137 Wash.App 592,.599-600, 154 P.3d287 (2007) and Depl of Labor and -
- Indus v Gongym 154 Waski.2d 38, 45; 109 P.3d 8]6 (2005) :

™ Det. of Strand, 167 Wash.2d at ]88 (citing to Udall v. T'D. Escrow Servs ]nc 159 Wash. 24
903, 909,154 P 3d 882 (2007) (qnonngio T’ ngeyv Hars 59 Wash_Zd 652;657; 1 52_P 3d

‘ -;1020 (2007)
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" swnchmg, routmg, access and transportmg és se

Adeﬁm’uon every time a‘call is switched or transpor’t d' dunng"the Joum y\-
ol :“te}ephene- A """eal te]ephone ca]] can-go thivugh two ‘three'.or mOre

; 4;-Wash App 753, 757-58,112 P3d 566 (2005)

ORDER 23

a word should not.be read inisolation when attemptmg 1o ascertam p]am meaning.?

There is-no part-of a statite that- shou]d be viewed as; moperanve or. superfluous unless
- that part is-the result of clear.error or mlstake 22 Rules-of statutory constructlon are
g also appheabie to the mterpretat]on of agency regulatlon -

of an OSP. For that matter, “connectlon” cannot Vlndlcate under the ]

1OSP were to be- e_:compan th ‘tran yorted'or

ackson 137, Wash 712, ;.’-129, 976P.2d 1 ;229-(f1 999)) i » SN
Id at 189 (cmng to Klem v Pyroajme C’orp ]]7 Wash 2(1 L ]3 8]0 PZd 9]7 (]991))

Lmvzlle V. State ]37 Wash App 201, 209 15] P 3d 1073 (2007) (cmng State V. Rezer, 127

Szlvers!reak, ]nc v, Dep 3 of Labor and Indus ]59 WashAZd 868 884 ]54 P 3d 89] (2007) '

' where the. Court found that interpretations must < ‘give meamng 10 évery WOrd in: a: regulatlon

PAGE3.

‘.Id& (cmng Slate v, Roggenkamp, 153 Wash 2d 6]4 623 . ]06 P.3d 196 (2005) (quonng Statev. . - |

LY
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- the call originated, or (2)-completion through an access code use by the consumer

- with b)l]mg to an account prewous]y estabhshed by the consumer wnh the carrier.”?32

965 "vaThe P‘III Premise p]atform lmked the ca]lmg party at the prison‘to the local or. long—
#:: -distance provider. If the inmate attempted to.dial .out usmg anumber that was
“! suprohibited; it was the- ‘platform:that prevented that connectionito the Tocal or-long-

_ distance service from bemg provided. It was the admitted: gatekeeper for: caHs from
. the correctlonal facr]mes : : '

97 - .';:We ﬁnd that the P-IH p]atform performed the operater servrces at, the correetrona]
_ ;facrlmes It vahdat d th : e]ephone numbers the mmates draied reeorded e ¢all -

on s?desergip fthe. coll _f:}eall s .
- path An exammatlon of the cal] path mdrcates that the P-111 p]atform took the. ca]l
“xand, after: Venfymg that the ca]] was valid-and:not prohrbrted’-: ot pul: 3

ohistrising a
: : ,-"‘:the basrc fprmmples requrre that ]) the mtent of: the parties controls;
-2).the court 4s¢ertains the initent-from reading the contract asa' who]e' and 3)a court _
- will not read an amblgmty into a contract that i is otherwrse clear and unamblguous
E _-]nterpretatlon of an unamblguous contract i Isa questlon of ]aw '

B2 Goe 'WAC 480—120-02} T-Netix has drawn a confoundmg drstmcnon between operator B
.. services:and. operator functions in: ‘contending that it didtiot. provide operator sevices, . However,
-« "T-Netix fails to coherently distingnish between these two: terms: and has cited:16:ng precedent for
. the distinction in the first place. Therefore, whether T -Netix ]abels them operator SETvICes or -

" ;'operator functlons an G)SP 1, by Togic, 4 provrder of operator semces as def ned under the -
O regu]atlon . -

' 25 ) Mayer V. Prerce County Med Bureau 80 Wash App 416 420 909 P 24 1323 (1995) (cmng
'to Feltonv Menan Starch Co., 66 Wash 2d 792 797 405 P 2d 585 (r965)) -

Y _Ia' quotmgAbsher Constr Co 8% Kent School stmct No 415 77 Wash App 137 141 890
P2d ]07] (1995).

i
At
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The DOC contract prowded that AT&T would provxde the eqmpment and services as
.. Tequired by the DOC’s'request for proposa] “For reasons unknOWn to the

Commlssmn the: DOC: contract also: mandates thiat the LECs will prov1de the operator. -

services at the prisons- n question.. That. bemg said; it was AT&T, not the LECs who

-.:purchased. the P11 Premlse cal] control X} tferm from T Netlx for use at each of the _
correctlon" cﬂmes RN ’

Amendment No 2 to:the DOC: contract ‘éxechted i 1n 1995 prowded that AT&T

- wouldinstall: and -operate: such weall control features: through its subcontractor Te]e-. P
Maﬁc “Corporation:. Tele:Matic was later: acquired by T- Nenx Of pamcu]ar

portance, th; contract between AT&T and‘:T_

a notlce of __w the consumer may obta1 'rate mfoxmatlon Specxﬁcal]y, the rates

. over Wh]Ch the Conithission’ expressed &b

cers u]gl hav_e_ been AT&Hs for'—}}ong—
. distarice service and the LECs for loca] servxce not T-Netlx s. T—Netxx did not
dlrect]y contract w1th the DOC Addltxonally, the ru]e prowded that the OSP must
-disclose the. 1dent1ty of the OSp providing the service to the consumer. Itwas
AT&T’s service that was carrying thecall to the call remplent and it was AT&T’

'contracted posts "~

it
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“name that was branded dunng the te]ephone call” AT&T presentéd rio evidénce that
: T Netix’ charged the Comp]amants for any of the- cal}s ‘they recéived of thit T-Netix
. 'prowded Complamants w:th te]ecommumcanons servmes that required brandfmg To
“have requrred T-Netix to announce its 6wn pame as the: OSP wou]d have' been
T nonsensrca] and serve on]y to confuse the consumer... .

2085 1t should be emphasrzed that call donnection is ot the same af conip]etxon
“There: are many connections made throughout hie j Journey that a‘te]ephone ca]l takes

, .:‘Ca]]_ comp]e‘tlon is Just “0i ..f fhese A ordmg 10 the

104

105 ) _
- H_aggregators than' RCW 80 36 520 Or: any of our regulahon.,_. :TOCS]A provrdes that an-
. aggregator “m the ordmary course of its, operatlons, mak elephones available-to the

, A T '"-:lephone ca]]_ '"”"ng a
. of operator servxces ”237 When the FCG dete ,,-_med thiat. TOC STA: dld not

75y Exhrbn 'I'—] 3 1[ 30 The fedem] statute is the Telephone Operator Consumer Serv:ces
o Improvement Act of 1990 (TOCSIA), 47 U S C, § 226 o :

_, A":m . See 47 C. RR §§ 64 703-708

e 470 s.c: §226(a)(2) :
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- apply to inmate- -only phones at correcnona] facﬂmes i focused, in partlcu]ar on: the
fact that i nmates are not members.of “the pub];c and-are not. “transxent users of [the
-v '_ fac1hty ] premises.’ ”23 8 RCW 80 36. 520 and the assocmted regu]a’uons do not"

,';contam such narrowly taxlored prov:sxons 2

106- The cases cited by T- Netxx to advanCe 1ts theory th 2 'our regu]anon ]1ke doe‘ not

1S c]ear from our: order adoptmg the OSP regu]ahons in 1991 aft
e T WETE: adopled and- ns order issued:-<In that order; the Go Nissio
| .oService waivers can be accomplished.on a: case—by “casebas :
st 'uued n21. -iThere 3 'no quesnon that the Commlssn

md:it:ne ‘,_:'.nterpret_the';_a‘_ teusing .,
5}-]egls]anve hastory 23 The Commlssnons rule on' v the other hand cle ly mdxcated

ExhzbnT24 at 2752 ﬁm)

- = T Nenx also pomls to a ]etter from the Commlsslon Staff w}nch compares the FC s:‘;

. regulations with our own.- However as the Apnl 30 ]991 ]etter clear]y pomts out
' a staff doctimént’ Exhzbn T- 23 ‘atl. .

~ -2‘“’ State . Bobzc 140 Wash.zd 250, 263 996 P 2d 6]0 (2000)

2’" Exhibit A-5 at 107.

™2 State v: Williams, 17 Wash. App 368,371, 563P2d 1270(1977)_. o

3 See, Wi IIzams 17 Wash App.atn 1.



" DOCKET UT-042022

1'()85-_

._»1

- PAGE 14
ORDER 23
that a‘call aggregator means a “hotel, mote], hosplta] prison, campus pay te]ephone
- ete’ ‘”244 In addition, the definition-of a- call aggregator is not “substarma}ly identical”
16 the F CC’s nile.. . T-Netix admits that the FCC’s rules-were- 1mplemented m’ ]99] at
Wh]Ch ’ume our regulatlons a]ready stated that ‘OSPs: proVJded ser\nces to: pnsons

Whﬂe the Commlssmn did: adopt the OSP-dehi nmon to-more: c}osely reflect: the
federa] definition, T:Netix Has. provided-no: indication that the Commissién’s: ceal] -

-~ dggregator deﬁmnon wasintendedto. mirror the: BCC’s: “In:fact; ithe* ‘Commission’ S,
1991 call aggregator deﬁnmon proclaiiins that these: ‘entities “[makc} telephones
avallab]e for intrastate- servxce to the pubhc oritouisers:of i lts premlses lncludmg, but
";,t,hmn df‘to ‘hotels; mote}s fhespﬂals campuscs and: pay phones 24

FCC’s rule prowded dhat:an. aggregato:r 1S “any person that A ﬂ)e ori

enrnses5 far interstate <te]cph0ne ealls using: aprowde of peraw”‘ e ees g1
Whereas the federa] ru]e does not.setout: specxﬁc examp]es of! fea}l 4

] ) } 8¢ they st be
'If the request fora- waiver: was enough toiestablish: @SP liability ati ‘every
2 company‘operated there wouild be-at:least three ‘OSPs for: each of the -
cal]s at 1ssue Respondents andithe:LECs Thay. oF may-fot haVe befleved that 1hey
were the OSPs: responsiblefor. telepbone calls placed from. correcti nal faclhtles
around the state The Commlssmn S orders walvmg the OSP regu]atlons do not

4 Bxhibit A~5 at- 112, (Emphasas added) WAC480-]20—141(3) S

245 Seé Exhxbn A-4 at 74, WAC 480—120—141 (]989)

246 oy hibit A—S at 109, WAC 480-120 021 (1991)and (1999)

o 4708 C. § 226(a)(2)
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- specify at which correctional facilities the companies were: providing OSP. services. -

- Further, at least one company, AT&T, has stated that it filed s request m an
+ ;abundance of caution, uncertain

,;Cem};]amants they have not presented evi
.or'for that- ‘matter, ‘those.of the LECs o1 T2}
fi:_compames OSP status: “Thus; the waivers estabhsh only that the compames mvo]ved

T WeTe: attemptmg to"protect themSe]ves an:case they were the- OSP: . The wawers a]one
' areqot demonstratwe proof that any of the partles were the OSP

110-%:

mon of Gateway a:

t one of T Netix’s- wttnes‘ses Naney Lee clalmed
on wﬂhGateway, -an. OSP such that F-Netix must
1ot demonstrate that T- Nenx Wwas an: .SP under the

e¢ may have argued that Gateway ‘an
1 Mere. competltors Ms Lee does not state that T NCUX provlded operat )

| 1115 ’T-Nenx ’s. arguments agamst the‘rehance on: Mr W]lson S. teshmony and Mr Roth’
iy e—mali arg; procefluraﬂy mappmpnate Pursuant 10, WAC 48007 375¢2);these

112

!
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" PAGE 16
1) ldentical i ]SSUCS S :
2).A f naj Judgment on the merits; -
, _.‘-__;,3) The party against: whom the plea is- asserted must have been a party to orin
o pnv;ty' ith a party o the: prior : ‘ :
Ly '4) App]lcatl' n o}‘ 4 doctrme mu

ot ork an'mjust]ce o the party agamst
licd : - -

lainants raise in their O .pposx;i

prevxous]y dec1ded by the Supenor Court.

8 Byhibit C-1 C 9132, (Emphasxs in‘ori gmal)

2"9Juddv AT&T 1 16 Wash App at 766

- ,2” Id and Exh1th C—IC 937. Thisis of panmular importance to Comp]amants smc:e our-
' negu]anons do not pr ovide for hablhty of those contmctmg with”an OSP ‘

21 See, Judd, 1 16 Wash. App at 763.
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E_:Comp]amants:were Athe party m both act'ons,and there 1s no i d
- "'co}lateral estoppe] agal_nst the Comp]amants wﬂ] work ar_l mjustxce smce they have

 PAGE 47

Court™” affirmed the trial court’s dec151on Thus the courts have already resolved the
Complamants issue.

on‘that applying

2%

.f

_ AT&T clalms that it was'a LEC ﬁom 1996 1o Ihe present and was therefore exempt :
"ffrom the’ OSP chsc103ure regu]aubns 233 AT&T argues 1hat the eomments tothe 199F
rule cIearly state 1he Coinmission’s intennon to-fochis bn HonLECs. 254, According to.
AT&T, it was certified a LEC by the Commission from. January 1997 to the present.
Thus, AT&T c]alms that it cannot be held Hable for comphance wnh the OSP
dlsclosure regu]anons dunng this time penod 25

2 See Judd y. AT&T 152 Wash 2d-at 204

| PEAibAHC 11,

™ Exhibit A-THC, 120, and Exhibit A-12,1.12.



119

258

“ " DOCKET UT-042022 - 7 K " PAGE43
ORDER 23 o B

Complainants acknowledge that: the’ Comm1$smn S rate disclostire’ rules excmpted

- LECsfrom the defii nmon of an osp from’ ]99] 1o 1999 when the regu]atmn was
"“'“‘f'-"revxsed and it the rafe queite requlrements * Ye i, Cot

.-=6:Exh1b1t c-1c 1;4

v-]d 1]40

]d and: ExhlbnA 12 %6 B 12

_2"’° See Exhibxt A-22HC w 4 and 36 and Exhrb‘it A-45HC 1]1] 13 -20~ and: 23

% See AT&T’s Response to Bench Requesl No 2 at 1.

262 Id-at 2

% Soe. Exhibit AcS.
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In that order the Commrssmn stated that the reason for the LEC exemp’uon was that,

' [c]onsumers often expect that.they are using their: LEC when: they use a pay phone
reqmremems that, app]y to non-LEC:companies to. mform the consumer that [they are]
-notithe LEC is'rea: onable 7% AT&T wasnot. act;ng as a LEC in‘the; correctlonal
facr]mes in questlon and the tonsumers, wouId therefore have no’ reason to beheve
- that, they were. usmg AT&T S. servrces absent dlsclosu _e;

able to €scape regu]atlon under the OSP deﬁmhon srmp]y because the
certlﬁcatmn not: because they were: provrd)ng }ocal serv1ces This-would. clrcumvent

C D]D AT&T AND T—NET]X ESTABL]SH A RlNCIPA, /A
RELATIONSH}R JCH, THA LA

.According- to'AT&T; T-Netix »Was, ~a1:1nos'_t, an"»ind.ependent::contracto 3
contractual scheme. 266 As AT&T pomts out, “a prmcrpal 15 on]y liable for the acts of

its agents not its mdependent contractors #5261 AT&T notes that there are: several

7 1d at 107. ST T

" % State v Vela, 100 Wash 2d 636, 641, 673 P.2d ]85 (]983) (cmng to Crown Zellerbach Corp
. Department of Labor & Indus., 98 Wash 2d 102, 653 P.2d 626 (1982); thiehead A '
Department of Social. & Health Servs 92 Wash 2d 265 595 P:2d 926 (l 979)

2% Exhibit A-45HC ,924.

£0% 3

27 ]d c1tmg to Getzendaner v. United Pac. Ins Co 52 Wash.2d 61, 67, 322 P:2d. 1089 (1958)
.and Gaines v. Plerce County, 66 Wash App 715,725,834 P.2d 631 (]992) -

y
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factors that Washmgton courts eXamine-in determmm g whether an agency
.re]atlonshlp exists, mc]udmg : "

R -."_~]) the extent of contro] the _employer may exert over the detar]s of the work
2) whether ornot the one _e .ployed 18 engaged ima drstmct occupahon' T
"+ business; . Fes s Tl T i SRS
- 3) whether the work is usua]]y done under the dlrectron of the‘emp]oyer or'by a.
o .-»;gspeclahst et e TR 3

lhow frequent]y rts own. ”Iadrm_’. strators: vrs}ted the corre ona’};fac., tres‘and-that :
- He saw nothmg to mdrcate that 2 d dhpiit into thit: '

F.asse T ts:owr 1ibusrneSS°apart from AT& Netix
: perfomrs specrahzed ﬁmcflons that AT&T cannot ‘provide;: hat T- on o]']ed 1ts :
- proprietary platform, and that both beheved ‘that their busmess deahngs Were among

2 two; mdependent contractors ik For thrs ]ast assertlon AT&T: rehes on th 99]

s ».]ndependent contractor

268

1d925, quoting Kroshus v Koury, 30 Wash. App, 258, 263-4; 633 P. 2 909 9y (cmng
RESTATEMENT (SECOND) OF AGENCY § 220(2) (1 958))

(’muﬂw

! citing 16 Bxhrbrt AABHC, 1813518 0

'_mmuw

S Id. cmng to Exhlbn A4
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_ AT&T also:contends that: conmdcrat;on of Complamants’ Vjcanous Liability theory

exceeds the scope of the Superior Court’ ’s referral.>> . The, Comm:ss:on was. not
dlrected 1o determine whéther AT&T cou]d be held: hable for T-Netix’s failure to

. ‘provide rate,quotes.to consumers?’? Further; AT&T.notes thist the- Commission has -
: already congluded: that its: authonty an: thls - Tatier is constrmned anﬂ “doeés:not invoke -
- the independent Jurlsdlcnon of the. -agency. 273 Accordmg to AT&T the pnncxpa]
. --behind the doetine of primary: }unsd,lc’uon s that~the admlmstm‘tw gency"is ‘better
.. -able to, address ‘certain-technical quéstions. whleh touéhi 3 upon 1he agcncy _.s»-éxpemse

As; AT&T netes,: Comp;lamants’ theery o‘f wcarm'

P Jd. 4 32; Giioting Comp)amants’ assertion whiich the Comm]ssxon agreed with’ii: dv
AT&T, et. al., Order No. 5, Order Dcnymg T Netix’s Mot:on for Summary Bctermmatxon and to

_ .:Stay Dlscove:y, 129 (July 18; 2005)

276 Jg: 433, cmng to T ernore v, AT&T Wireless Servs 136 Wash 2d at 345

- 277 Id

L

™ 1. 110, citing to Exhibit A-8, Amendment Nb 2.

17 428 and Exhlbxt C-2HC, 1 21(j). Specxfcally, the call control feaum venﬁed t‘hat the
inmate was not attempting to'call a- prohlbned telephone number and would mfonn the call
Tecipient that the calling party was an inmate and play the inmate’s name. Exhlblt C-2HC, 9113.. -
The platform providing the call control featmes would- also connect the audlo talk path 1f the.call

' recnplent accepted the collect call. Id.

... PAGES1
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1o provide telephone. Services: that were in comphance wﬂh the Jaw.2* - Comp]amants
state that “[t]raditional. agency law holds that a pnnc1p31 ]S not: reheved of its
' _ -obhgatlons by hmng an agent. to perform mits stead 7?82 Then ina perp]exmg move
T Eo slainarits assert that there'is: no ‘néedto app]y ag 16 '“stabllshmg AT&T’s
. .,respon31b1hty to ensure that its sublc :ntractor performed lts obhga mn 3

128 _:_ ;Deczswn. We ﬁnd'th AT&T as correct The questlo of‘whether an agency .

129, B

L ,1jlssue a; preheanng conference nonce to d]SCUSS the procedura ; chedule _for that phase
2 ‘.d,ofthereferral L '

130 T NCth havmg so]d the p]atform to AT&T and sol y providing techmca] servrces _
e -and training for the p]atform 1s.not the © .SP Thus -We, wﬂ] -net address whether T- .
Netix vro]ated any of our OSP regu]anons at this tlme N '
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FlelN(;.soF FACT

131 . (]) ,In ]992 AT&T Communlcahons of the. Paclf 1c. Noﬂhwest ]nc entered into a:
SRR contract wﬂh the State of Washmgton Department of Correctxons 10 provxde :

te]ecommumcanon serv:ces and e ulpment for vanous 1nmate correct]ona]
lnstmmons and work release fac1]1nes _

132 (Q)Due to the umque chal]enges mvolved m prov1d1n i a

. eﬁintmhAT A’f,ifimerLATA,.and imerﬁmmna%i @'lls;vfhr(l)ilé}{;i'tssdﬁ
Tele-Matic Corporanon., ' L

133 - (3) .- An.1995; the. Commission recogmzed the acqms; .on of Te - Mati
: CL ,Corporanon by T-Netix, ]nc

1B3d. (@)

Pet] :'fpr()h]b]ted séizing a'dedicated outbound trunk afid ontpuTsmg thie” destmatlon

;. -number-as a'1+.call; and if: the recipient: accepted the eall; ihe pla‘tfo‘nn wou]d
' ;ff.....jamp]ete the audxo path o i P

13677 6) -+ ATET: was iot actmg as a locdl exchange company for any of the cal]s p]aced
v . atthe four correctionial facilities: oo L e b RIS ‘

137 '_ (7) AT&T possessed the ablhty to dlrect T Netlx to modlfy the P-IH p]atform
138 (8)  The parties have not prov:ded suﬂiment ev1dence to support a declslon asto

,whether AT&T. vxolated the. Commlssmn stules. govemmg operator serv1ce
prov:ders ' :

.““
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CONCLUSIONS OF LAW

:Summary Judgment 1s. proper]y entered if there.is no- genume issue as 1o : any

matena] fact and that the movmg party rs'entrt]ed‘to Judgment asa matter of
~ ;law WAC 480—07«380(2) C .56(c) SRRSO RN

1)

o 140  (2) ~In reso]vmg a motion for. - symmary Judgment a court must consrder all the
. ' facts submitted.by. the partres and ‘make; a]l reasonab]e mferences from the

g facts N the hght most favorab}e to- the n

' ) 141 (3) Fith: regard to T&Ts and T—Netlxsi\Metmns-for ummary Determmat]on '
’ L :_{none of the nonmovmg pames rarsed qﬂes ;;{"".:

the ‘0+’ ca]l
cal]

;-The-P]]LPrem]se platform pre\nded the connect N between: the mtrastate or
interstate- long—dlstance or local services -and the correctmna] facilities. WAC-
} 480- 120~02] (199]) and (1 999)

’ 1_4"4“' ' (6) ‘ AT&T as the OWner of the p]atform, was the operator service provrder from
o Tune 4, 1997 the date of the execution of the General Agreement for the

‘" Procureinent of Equipment, Software Services, and Supplies Between'T- -
_ Netlx Inc and AT&T Corp

45 () - :"'T-Netlx ‘was not the OSP for the’ correctlona] mshtutlons mvolved n thxs case.

- o 1-46'“‘ (8) ' _ AT&T does not quahfy for the LEC exemptlon under WAC 480-1 20-02]
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147 (9)  Call aggregators, as defined by WAC 480-120-021, include correctional
facilities.

148. " 0) PR

. .149;1 # ;'s_An‘lended Motlon for"

i swn fnd that AT&T

rmindtion are.

MARGUERITE E. FR]'EDLANDER
N Admlmstratwe Law Judge
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NOTICE TO THE PARTIES -

This is an Initial Order. The action proposed in this Initial Order is not yet

eﬂ’ectlve Ifyou. dlsagree with this Initia] Order. and want the. Comm)ssmn to

B consxder your comments, you must take specific. actlon within.the. t)me hmlts -
outlined below. If you agree with this Initial Order, and you would like tbe

: Order to become final before the time hmlts ‘€Xpire, you may send a letter to’ the
Commlssmn, walvmg your rightito: petition for admmlstratlve review.

WAC 480- 07—825(2) provndes that any party to:this; proceedmg has. twenty (20)
days after the entry of this.Initial Order to file a Petition forAdmlmstranve '

o Review.: What must be included in any, Petmon a;nd:other reqmrements for a ::.;.-'; '
‘o Petltlon are stated in WAC¢480—07 825(3) WA :

' party 1may fi file an Answer.
the Petmon

LU WAC 480 07—830 provndes that before entry ofa Fmal Order ;arty may file:

a Petition to Reopen a contested’ proceedmg to permlt reeelp't (] _-ev1dence

-essential to a decnsnon, but unavmlable and not: reasonab]y dlscoverable at ‘the.
tlme of hearing, or for other good :

" to Reopen. will be accepted.

' 'RCW 80.01. 060(3) provndes that an initial order wxll become i nal -withont o

'further Commnssnon action'ifno party seeks admmlstratlve review of the lmtlal

order and if the Commlssnon falls to exerclse admlmstratlve review-on lts own
metien. .. . .

One copy of any Petmon or Answer filed must be served on each party of record : b'

with proof of service as required by WAC 480- 07-150(8) and- 9).- An Original
and nine (9) copies of any: Petmon or Answer must be filed by mail dehvery t0'

Attn' Davnd W. Danner, Executive Director and Secretary

Washmgton Utilities and Transportatxon Commissmn _
P.O. Box 47250

- Olympia, Washington 98504-‘_7250‘

¥



