BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

WASHINGTON EXCHANGE
CARRIER ASSOCIATION, et al., DOCKET NO. UT-031472
Complainant, LEVEL 3 COMMUNICATIONS LLC’s
RESPONSE TO PETITION FOR
RECONSIDERATION AND/OR
CLARIFICATION OF

ORDER NO. 01 (PREHEARING

CONFERENCE ORDER)

V.

LOCALDIAL CORPORATION, an
Oregon Corporation,

N N N N N N N N N N N

Respondent.

I. INTRODUCTION

1. Inaccordance with the November 5, 2003, Notice of Opportunity to Answer Petition for
Interlocutory Review of Order No. 01 (Prehearing Conference Order), Level 3 Communications,
LLC (“Level 3”), as an Interested Person, hereby files this response to the Local Dial Corporation
(“LocalDial”) Petition for Reconsideration and/or Clarification of Order No. 1 (“Petition”).

II. BACKGROUND

2. Inits Petition, LocalDial requests that the issues put forth in the Prehearing Conference
Order issued in this docket on October 24, 2003, (“Prehearing conference Order”) be reframed “in
order to reflect the core public policy issues raised by this case.” Petition at 6, § 13. LocalDial asserts
that the WUTC’s statement of the issues is “unduly narrow and insufficient to allow the parties to
address the question referred to the [WUTC] by the United States District Court.” Petitionat 1, 4 1.
Level 3 supports LocalDial’s Petition.

III. DISCUSSION

3. As a preliminary matter, Level 3 again emphasizes that the scope of the proceeding be
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limited to the specific service offerings of LocalDial and not be extended to an analysis of all VoIP
service offerings. As the Federal Communications Commission (“FCC”) has noted in considering
whether such services fall within the definition of “telecommunications service” under the
Communications Act of 1934, as amended (the “Act”), it would be overreaching to conclude that all
VolIP services are telecommunications services. Federal-State joint Board on Universal Service,
Report to Congress, 13 FCC Red. 11501(1998) (“Report to Congress”). Instead, after considering
the language of the Act and the likelihood for advances in the area of IP-based communications, the
FCC concluded that, at most, certain forms of “phone-to-phone IP telephony” might fall within the
definition of “telecommunications services” under the Act. /d. at § 89. The FCC then stated its
reluctance to categorize even phone-to-phone IP telephony as a telecommunications service. /d. at §
90. Because VoIP technology has different capabilities, applications and service offering, to take a
“one-size-fits-all” approach would have a limiting effect on innovation and, therefore, consumer
choice.

4. At a minimum, the WUTC’s analysis must allow for a three-prong approach. First, the
WUTC must determine if the LocalDial service a “telecommunications service” under Washington
law. Second, ifthe service offered by LocalDial is found to in fact be a “telecommunications service”
under Washington law, the WUTC must then address whether it has been preempted by federal law
from regulating LocalDial’s service. Finally, only if the WUTC has not been preempted by federal
law or is otherwise removed from regulatory authority, it is necessary to address “what intercarrier
charges should apply to the intrastate calls made by LocalDial’s customers using WECA’s facilities.”
Petition at 6, 9 12. Level 3 believes that the issues as set out in LocalDial’s Petition allows for such an

analysis.
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Dated this 17" day of November, 2003.

By:

Respectfully Submitted,
PENA & ASSOCIATES, LLC

Rogelio E. Pefia, CO No. 020214
1375 Walnut St., Suite 220
Boulder, Colorado 80302
Telephone (303) 415-0409
Facsimile (303) 415-0433
repena@boulderattys.com
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CERTIFICATE OF SERVICE

I hereby certify that the original and 16 copies of the foregoing Response to Petition for
Reconsideration and/or clarification of Order No. 01 (Prehearing Conference Order) of Level 3
Communications, LLC was sent via Federal Express on this 17" day of November, 2003, addressed
to the following:

Carole J. Washburn, Executive Secretary

Washington Utilities and
Transportation Commission

1300 S. Evergreen Park Drive S.W.

P.0. Box 47250
Olympia, WA 98504-7250

and a true and correct copy was deposited into the United States Mail, postage prepaid, on the 17"

day of November, 2003, addressed to the following:

Richard A. Finnigan

2405 Evergreen Park Drive S.W., Suite B-3

Olympia, WA 98502
Counsel for WECA

Jonathan Thompson

Assistant Attorney General

1400 S. Evergreen Park Drive S.W.
P.O. Box 40128

Olympia, WA 98504-0128
Counsel for WUTC

Timothy J. O’Connell

Kendall J. Fisher

Stoel Rives LLP

600 University Street, Suite 3600
Seattle, WA 98101

Counsel for Verizon

Karen S. Frame

Senior Counsel

Covad Communications Company
7901 Lowry Boulevard

Denver, CO 80230

Stephen J. Kennedy

Ater Wynne LLP

601 Union Street, Suite 5450
Seattle, WA 98101-2327

Counsel for LocalDial Corporation

Simon J. ffitch

Public Counsel Section

Office of Attorney General

900 Fourth Avenue, Suite 2000
Seattle, WA 98164-1012

Chuck Carrathers

Verizon — Legal Department

600 Hidden Ridge, MC: HQE02H20
Irving, TX 75038

Brooks E. Harlow

Miller Nash LLP

4400 Two Union Square

601 Union Street

Seattle, WA 98101-1367
Counsel for Covad and BWCA
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Elana Shapochnikov
Net2Phone, Inc.

Legal Department

520 Broad Street, 8" Floor
Newark, NJ 07102

William B. Wilhelm, Jr.

Ronald W. Del Sesto, Jr.

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W., Suite 300
Washington, DC 20007

Counsel for Vonage and Net2Phone

Christy C. Kunin

Gray Cary Ware & Freidenrich LLP

1625 Massachusetts Avenue NW, Suite 300
Washington, CD 20036-2247

Counsel for 8X8, Inc.

Ron Main, Executive Director
Broadband Communications Association
Of Washington

216 First Avenue South, Suite 260
Seattle, WA 98104

Tamar E. Finn

Ronald W. Del Sesto, Jr.

Swidler Berlin Shereff Friedman, LLP
Suite 300

3000 K Street, N.W.

Washington, DC 20007

Counsel for ICG

Bruce D. Jacobs

Glenn S. Richards

Susan M. Hafeli

Shaw Pittman LLP

2300 N Street, N.W.
Washington, DC 20037-1128
Counsel for VON

Lisa A. Anderl

Associate General Counsel
Regulatory Law Department
Qwest

1600 7th Avenue, Room 3206
Seattle, Washington 98191

John Rego

Chief Financial Officer
Vonage Holdings Corp.
2147 Route 27

Edison, NJ 08817

Michael A. Schneider

Gray Cary Ware & Freidenrich LLP
701 Fifth Ave, Suite 7000

Seattle, WA 98104-7044

Counsel for 8X8, Inc.

Rex Knowles

XO Washington, Inc.

111 E. Broadway, Suite 1000
Salt Lake City, UT 84111

Scott Beer

ICG Communications, Inc.

Director and Counsel, Industry & Corporate
Affairs

161 Inverness Drive West

Englewood, CO 80112

William E. Hendricks
Sprint — Attorney

902 Wasco Street
Hood River, OR 97031
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John Schnelz

President

Javelin, Inc.

2504 West Sammamish Pkwy SE
Bellevue, WA 98008

Letty Friesen

AT&T Law Department

1875 Lawrence Street, Suite 1575
Denver, CO 80202

Greg Rogers

Director — State Regulatory Affairs
Level 3 Communications, LLC
1025 Eldorado Blvd.

Broomfield, CO 80021

Ethan Sprague

Director of Regulatory
Pac-West

1776 W. March Lane, Suite 250
Stockton, CA 95207

Andrew O. Isar

Miller Isar, Inc.

7901 Skansie Avenue, Suite 240
Gig Harbor, WA 98335
Counsel for Javelin, Inc.

Mary Taylor

AT&T

2120 Caton Way, SW
Olympia, WA 98502

Michel L. Singer Nelson
Senior Regulatory Attorney
MCI

707 17" Street, Suite 4200
Denver, CO 80202

Gregory J. Kopta

Davis Wright Tremaine LLP
2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101-1688
Counsel for Pac-West and XO

Jennifer Powers
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