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BEFORE THE WASHI NGTON

UTI LI TIES AND TRANSPORTATI ON COWM SSI ON

)

WASHI NGTON UTI LI TI ES AND ) Docket UW 031284

TRANSPORTATI ON COWM SSI ON, ) Docket UW 010961
Conpl ai nant, ) (consol i dated)

V.

AMERI CAN WATER RESOURCES, | NC.,

Respondent .

Docket UW 031596
Vol une |V
Pages 223-325

In the Matter of The

Penal ty Assessnent Agai nst
Virgil R Fox, President,
Anerican Water resources, Inc.
in the Amount of $3, 700.

— e e e N N N N N N

&

A hearing in the above-entitled matter

was held at 9:01 a.m on Tuesday, April 27, 2004,

at

1300 South Evergreen Park Drive, Southwest, O ynpia,

Washi ngton, before Adm nistrative Law Judge KAREN
CAl LLE.

The parties present were as foll ows:

COW SSI ON STAFF, by Lisa Watson,
Assi stant Attorney General, 1400 S. Evergreen Park
Drive, S.W, P.O Box 40128, d ynpia, Washington,
98504-1028.

AMERI CAN WATER RESOURCES, | NC., by
Ri chard Fi nnigan, Attorney at Law, 2405 Evergreen
Park Drive, S.W, Suite B-1, O ynpia, Washington
98502.
Barbara L. Nel son, CCR

Court Reporter
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| NDEX OF W TNESSES

W TNESS: PACGE:
VIRG L R FOX

Di rect Examination by M. Finnigan 225
Cross-Exani nati on by Ms. Wit son 227
Redi rect Exami nation by M. Finnigan 312
Recross- Exam nation by Ms. Watson 319

| NDEX OF EXHI BI TS

EXHI Bl T: OFFERED: ADM TTED:
Number 120-T 226 226
Nunbers 121 through 134 226 226
Nurber 139 311 311
Nunmber 144 311 311
Nunmber 113 311 311
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1 JUDGE CAILLE: Let's be on the record. W
2 are here for the second day of evidentiary hearings
3 in Docket Nunbers UW 031284, 010961, and 031596, and
4 these dockets pertain to American Water Resources,
5 I ncorporated. Today is April 27th, and it's

6 approximately 9:00, and we're convened in the nmain
7 hearing room at the Commi ssion's headquarters in

8 A ynpia, Washington. W already did appearances

9 yesterday, so | think we're ready to begin with M.
10 Fox.

11 So M. Fox, if you will please stand, 1"l
12 swear you in.

13 Wher eupon,

14 VIRG L R FOX,

15 havi ng been first duly sworn by Judge Caille, was
16 called as a witness herein and was exam ned and

17 testified as foll ows:

18 JUDCGE CAILLE: Thank you. M. Finnigan
19 MR. FINNI GAN:  Thank you.

20

21 DI RECT EXAMI NATI ON

22 BY MR. FI NNI GAN
23 Q M. Fox, do you have your testinony and
24 acconpanyi ng exhibits, which are marked Exhibit

25 120-T, and then 121 through 134?
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A My testinony?

Q Yes.

A Marked VRF-1-T? Yes. |Is that --

Q Do you have any corrections to make to that
testi nony?

A | don't believe so.

Q Was that prepared by you or under your
supervi sion and direction?

A Yes.

Q If you were asked the questions that appear
in your testinony today, would your answers be the
same?

A Yes.

MR. FINNIGAN: M. Fox is available for
cross-exani nation, and | would offer Exhibits 120-T
and 121 through 134.

JUDGE CAILLE: Is there any objection to the
adm ssion of those exhibits?

MS. WATSON: No obj ection.

JUDGE CAI LLE: Then Exhibits 120-T and 121
through 134 are adnitted into evidence. M.
Finnigan, I"'mnot sure if your -- is it on?

MR, FINNIGAN: It was on, yeah. Hello?
Nothing. It's on, but --

MR, ECKHARDT: Button needs to be up
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MR, FINNIGAN: |'ve got it backward. |
apol ogi ze.

JUDGE CAILLE: It's counterintuitive, kind
of like nmy car is. Ckay.

THE WTNESS: |'mnot sure that | understood
all of the exhibit nunbers that you said. You asked
what exhi bits?

MR. FINNI GAN: The exhibits to your
testi nony.

THE WTNESS: The 1-T, | have that. The
ot hers --

MR. FI NNl GAN:  The acconpanying exhibits to
your testinony. Do you have those with you today?
May | approach the witness?

THE WTNESS: ©Ch, yes, yes, they're
attached. Yes.

MR. FINNIGAN:  All right.

THE W TNESS: Excuse ne.

MR. FINNI GAN:  Thank you.

JUDGE CAILLE: Okay. Ms. Watson.

CROSS-EXAMI NATI ON
BY MS. WATSON:
Q Good norning. M. Fox, would you please

turn to page six of your testinony?
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1 A. Ckay.
2 Q And 1'd Iike you to turn your attention to
3 lines one through five. You state that AWR s rates

4 nust be increased by $10.79, and go on to say that a

5 | arger increase is needed; correct?

6 A Yes.

7 Q How much is AWR requesting the rates be

8 i ncreased?

9 A Well, | guess we're requesting 10.79.

10 MR. FI NNl GAN:  Just for the record, there

11 have been sone changes that Ms. Parker filed in

12 response to the bench request that may not be

13 reflected in M. Fox's testinobny. The request of the
14 conpany is as reflected in the response to the bench

15 request.

16 JUDGE CAI LLE: Okay. Thank you.

17 MS. WATSON:  Ckay.

18 Q So M. Fox, by saying that AWR needs a
19 | arger increase, that doesn't nean |arger than

20 whatever's reflected in the bench request; correct?
21 A Well, what | said was when you factor in a
22 need to respond to new regul ations, catch up on

23 def erred mai ntenance, as well as the ongoing

24 operational enployee needs, a larger increase is

25 needed. I would still believe that that is true.
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Q Pl ease turn to page two of your testinony.
A Okay.
Q Li nes six through seven, you state that

you're responsible for all facets of management and
| ong-range planning and for the details of the
day-to-day operations; correct?

A That's correct.

Q This means that you're responsible for
maki ng all of the decisions for AWR, is that correct?

A Yes.

Q Pl ease turn to page 22.

A Okay.

Q At lines 13 through 16, you state that you
never meke any significant expenditures or decisions
wi thout M. Finnigan's or Ms. Parker's approval;
correct?

A. Yes.

Q And you state that you' ve had this policy
for the last two to two and a half years; correct?

A Yes, |'mresponsible for making the
deci sions, but | don't nmake them wi t hout advi ce.

Q You've had this policy for the last two to
two and a half years. This nmeans that you
i mpl enented it sonetine either in the beginning or

m ddl e of 2002; correct?
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A That's correct.

Q Do you renenber whether it was the beginning

or mddle of 2002?

A No, | don't know a specific date. That's
why | said two to two and a half years. It's, you
know, it wasn't sonething that, you know, was done
formally on sone specific date.

Q Did you seek approval with regard to
deci si ons and expenditures before you inplenented
this policy?

A | beg your pardon?

Q Bef ore you inplenented the policy of not
maki ng any significant expenditures and deci sions
wi t hout approval, did you seek approval from your
advisers with regard to decisions and expenditures
before inplenmenting that policy?

A Oh, | believe | always have.

Q And from whom did you seek approval ?

A. Wel |, when you say approval, |I'mnot sure
that's the word |'d use. The word | would use would
be advice or input, and | have al ways sought advice
or input frommy accountant and ny attorney.

Q I was using approval, because that's the
word that appears on |ine 16.

A Okay. That's the word | used there. |
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guess | don't know exactly how to answer you. By
approval, | guess it beconmes a question of
definition. |If they said | shouldn't do sonething, |
wouldn't do it. So to that extent, it's approval,
yes.
Q How do you define a significant expenditure?
A Anyt hing that would be very nmuch noney, |ike
let's say nore than, oh, nore than two, three, $400,
or anything that | thought was unusual or anything

that | thought m ght be criticized.

Q And how do you define a significant
deci si on?
A Well, I'"mnot sure. | guess significant

means anything that is going to have any materia
effect on what we're doing.

Q Can you give an exanpl e of what you nean by
a significant decision?

A Well, okay. An exanple mght be if, since
have been criticized for interconpany relations with
nmy construction business, if | expected to have ny
construction business do some kind of work for
American Water, | would, even if it's a relatively
smal | amount, | would expect that to be significant
and | would discuss that with Julie or Rick Finnigan

about whether or not that's appropriate.
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Q Since you inplenmented the policy of not
maki ng a significant expenditure or decision wthout
first speaking with your advisers, have you al ways
foll owed the advice you received from M. Finnigan or
Ms. Parker?

A. | believe | always have if it was -- if it
was possi bl e.

Q What do you nean by if possible?

A Well, for instance, if their advice were to
put nore capital into the business, | could not
follow that, so | therefore wouldn't, but that has
not been their advice. But that would be a typica
exanpl e.

Q If M. Finnigan or Ms. Parker disapproved of
an expenditure or a decision, what did you do?

A | would not do it.

Q You made the decision to sell the View Roya
Wat er System on behal f of AWR, correct?

A That's correct.

Q Who approved that decision?

A Well, it was discussed. When you say
approved, you make me feel like there's some formal
process or specific date or time or sonething |ike
that. | don't use approved in that sense. The sale

of the View Royal system was discussed with both ny
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1 accountant and nmy attorney and the concl usi on was

2 that | had little choice. | had to raise noney, and
3 | therefore did it.

4 Q Who concluded that you had little choice?

5 A. The consensus of our opinion

6 Q What anal ysis was done before the sale?

7 A Well, | talked to Julie Parker about the

8 ram fications of the taxes and the revenue that we

9 woul d bring in and how that would help our ability to
10 pay our bills and things |ike that.

11 Q You al so arranged to sell AWR or portions of
12 AVWR t 0 Washi ngt on Water and the Water Conpany of

13 Washi ngton; correct?

14 A That's correct.

15 Q You al so negotiated a sale to Trident

16 Uilities; is that correct?

17 A That's correct. Now, a sale of some of the

18 systens.

19 Q When did these negotiations take place?
20 A | can't give you dates without |ooking it
21 up, but the -- | first negotiated with Washi ngton

22 Water, and | woul d expect that was probably in 2001
23 "Il guess. | would have to look it up. | could be
24 wrong. And then, after that, | tried to negotiate a

25 sale with -- |'mnot sure what the conpany nane,
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St eve Harrington, whatever it was -- Water Conpany of
Washi ngton or what's the right name? Ji mwould know.
| can't renmenber the -- their correct |egal nane. At
any rate, it's Steve Harrington's conpany.

Q Do you renenber approxi mately when those
negoti ati ons took place?

A Sonetinme after trying to deal with
Washi ngton Water, which -- 1'Il guess a year later.

Q So approxi mately 2002?

A. I'"l'l nmake that guess, yes. | can |ook up
the exact dates, but | did not have that requirenent
in mnd.

Q Do you renenber when approximtely the
negotiations with Trident Utilities took place?

A It was later than that. It was -- | would
guess probably early '03. The first two were for
sale of the entire conpany; the Trident was for sale
of I'll guess 10, 12 smaller systens.

Q Did you seek advice from your advisers
regardi ng selling AWR or portions of AWR?

A Yes.

Q Who approved the decision to sell?

A. Wel |, again, you use approved in a manner
that | don't quite understand or agree with, but |

di scussed each of these events with both ny
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accountant and ny attorney, and I'mquite satisfied,
then and now, that we were acting in concert, but
there wasn't an official date or docunent or

sonet hing that signifies approval, is where you --

where your term nol ogy bothers ne.

Q Can we agree that approval neans --

A A consensus of opinion.

Q -- a consensus? kay.

A Yes, yes, nmm hnm

Q What anal ysis was done with regards to

selling AWR or portions of it?

A Well, | don't really know how to answer
that. In my own nmind, it's a question of how much am
I going to sell it for versus what is the rate base

and what kind of revenue is that going to bring in.
| did not do some kind of a formal, witten,
vastly-detailed kind of analysis. | don't function
t hat way.

Q Those three sales did not go through; is
that correct?

A That's correct.

Q VWho nade the decision not to go through with
t he sal es?

A | did, because the -- well, | did.

Q Did you discuss that decision?
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Yes.

Wth who?

> o >

Wth Julie Parker and Ri ck Finnigan

Q And did they agree with the decision not to
go through with the sal es?

A Yes.

What anal ysis was done at that point?

Well, basically, the price that | had agreed
with the purchaser was acceptable to ne, but the UTC
Staff determi ned that we couldn't sell for nore than
rate base, and ny agreenment provided that if UTC
i mposed any kind of ternms that were unacceptable to
me, that the deal was off.

Q Pl ease turn to page 38 of your testinony.
And 1'd Iike you to go to lines six through 13.

A Okay.

Q There you describe the transfer of
Birchfield to the Lewis County Water and Sewer

Di strict Nunmber Five; correct?

A Yes.
Q I'd like to focus on the nmechanics of the
transfer at this time. W'Ill get to the other

aspects a little later. M. Finnigan and Ms. Parker
provi ded advi ce regarding the decision to sell

correct?
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A

Q

Yes.

And they al so provi ded advice regardi ng how

to execute the sale; correct?

A
Q
A

Q

That's correct.
Did you adhere to their advice?
Yes.

You state that Rene Remund, |'m not sure if

' m pronounci ng that correct.

A

Q

Remund.

Remund, okay, provided direction regarding

the transaction; correct?

A
Q
A

Q

That's correct.
Is it a M. Renmund?
Remund.

Okay. M. Renmund is Lewis County Water and

Sewer District Number Five's attorney; is that

correct?
A
Q
transfer
A
Q
A

and Sewer

Q

That's correct.

Who was he advising with regard to the

of Birchfield?

Beg your pardon?

VWho was M. Renund advi sing?

Regarding the -- me, on behalf of the Water
District.

But he wasn't representing you in your
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i ndi vi dual capacity?

A No.

Q Wul d you please turn to page 21 of your
testinony?

A. Ckay.

Q I"'msorry. Actually, let's go back to the
subj ect of Birchfield nonentarily.

A Okay.

Q Were you receiving advice fromanyone in
your individual capacity?

A No, | don't -- no.

Q So it was either through --

A But M. Finnigan represented Anmerican Water
and does the work for American Water. M. Renund
represented the Water and Sewer District and was,
what should | say, acting or thinking in behalf of
the Water and Sewer District. Now, M. Renund does
do other work for nme on other things at various
tines. |Is that clear?

Q Okay. Going back to page 21 of your
testi nmony.

A Okay.

Q Lines 10 and 11, you state that you hired
Herta Ingram a forner UTC enpl oyee; correct?

A Yes.



0239
1 Q You hired Ms. Ingramin August of 1998; is

2 that correct?

3 A I don't have the date in front of me or ny

4 menory, but "Il trust that you're right.

5 Q W Il you accept it subject to check?

6 A Par don?

7 Q Woul d you accept it subject to check?

8 A Yes, yes.

9 Q Ms. Ingramleft AWR in June 2000. Would you

10 accept that subject to check?
11 A Yes.
12 Q Ms. I ngramwas AWR s nanager of in-house

13 accounting and office activities; correct?

14 A That's correct.
15 Q What were Ms. Ingrams duties?
16 A She did all of the in-house accounting work

17 and she did a correspondence with the UTC as far as,
18 you know, talking to whoever it might be, JimWrd or
19 what ever, and she did a reasonabl e amount of, what

20 shoul d | say, supervising or hel ping execute ny

21 directions and orders with the various enployees. In
22 a very small conpany, with two people in the office
23 duties get very spread out.

24 Q Did you consult Ms. |ngramregarding

25 Commi ssion matters while she worked for AWR?
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1 A Yes.
2 Q On what matters did you consult M. |ngranf
3 A Qoh, | can't tell you specifically, but

4 anyt hing, anything that related to UTC, |'m sure that
5 | discussed with her.
6 Q Did you follow the advice she gave on those

7 matters?

8 A Fol |l ow t he advice of --

9 Q O Ms. Ingranf

10 A. Her advice? Not always. Wien | could.

11 Q Woul d you provide an exanple of when you did

12 not follow Ms. Ingram s advice?
13 A Well, if | thought that what she was

14 suggesti ng was, what would | say, inpossible.

15 Q Do you have an exanple in mnd?
16 A | really don't.
17 Q Have any of your advisers counseled you to

18 violate regul atory statutes?

19 A No.

20 Q Have any of your advisers counseled you to
21 vi ol ate Commi ssion rul es?

22 A No.

23 Q Have any of your advisers counseled you to
24 vi ol ate Commi ssion orders?

25 A No.
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1 Q Is it your understanding that the

2 Conmi ssioners ultimtely decide how regul atory

3 requi renents are applied to the conpanies they

4 regul ate?

5 A Yes.

6 Q Do you understand that Staff appears before
7 the Commission in the sane capacity as other parties?
8 MR. FINNIGAN: |I'Il object to that. | don't
9 think there's a foundation of that.

10 MS. WATSON: |'mexploring M. Fox's

11 under st andi ng.

12 JUDGE CAILLE: |1'mgoing to overrule the
13 objection. | don't see any prejudice in this, and
14 do want -- the way M. Fox's testinony reads, | just

15 want to nake sure he does understand the process.

16 MS. WATSON: That's actually Staff's goal

17 as wel | .

18 MR. FINNI GAN:  Just -- ny point was that the

19 guestion contained a predicate that | don't believe

20 is accurate, but --
21 MS. WATSON: | can rephrase it.
22 MR. FI NNl GAN: Maybe you could rephrase it.

23 Thank you.
24 JUDGE CAI LLE: Okay.

25 Q Is it your understanding that Staff appears
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before the Commi ssion in the sane capacity as other
parties?

MR. FI NNl GAN: Sane objection. Sane
question. Just for the record, I'Il naintain ny
obj ecti on.

MS. WATSON: It actually was rephrased.

THE W TNESS: Well, when you say in the sane
capacity, | don't know exactly what that neans, in
the sane capacity. They're not in the sane capacity.
They're UTC Staff, |I'ma business owner. |s that the
same capacity?

Q Do you understand that in a proceedi ng such
as this one there are two parties and each of those
parties presents their case to the Conm ssion?

Yes, | understand that.

And the Commi ssion decides --
| agree.

-- the matter on the merits?

Yes, mm hmm

©c » O > O F

Is it your understanding that Staff presents
recomendati ons to the Commi ssion?

A Excuse ne. Could you repeat that?

Q Is it your understanding that Staff presents
recomendati ons to the Commi ssion?

A Yes.
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Q Is it your understanding that the Comm ssion

may reject Staff's recommendati ons?

A They may. | understand that.
Q An exanple of that -- |I'mgoing to explore
your menory on a past case with AWR. 1'd like to ask

you about the consolidated docket from 1998. Those

docket nunbers are UM 980072, UW 980258, and

UW 980265. | don't actually expect you to renenber
the docket nunbers. | wanted that nore for clarity's
sake.

A Ri ght there.

Q Do you renenber the consolidated case from
1998?

A You'll have to remind ne. | don't.

Q There was a surcharge issue. There was

general rates issues.

A Okay.

Q Do you renenber that case?

A. I renmenber there was a case discussing those
items.

Q Do you renenber that Staff did not support
allowing in rates amounts for future AWR enpl oyees?

A. For future enpl oyees?

Q Enmpl oyees that were not then hired by AWR or

enpl oyed by AWR?
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A | don't renmenber how the details of that
wor ked, who, you know, who said what, whether it was
Staff or the Commi ssion. |'mnot disputing you, but
I -- I just don't have the details in my head.

Q Wul d you accept it subject to check?

A Yes.

Q Woul d you al so accept, subject to check,
that the Commi ssion allowed AWR to include noney for

those additional enployees, rejecting Staff's

position?
A Yes.
Q Are you fanmiliar with the statutes that

created this Conm ssion?

A The statute that created -- | don't believe
| am
Q Are you famliar with the statutes in Title

80 RCW relating to utilities?

A | don't recognize that nunmber. | may know
the gist of what it says. | don't know for sure.
But certainly | don't know that nunber.

Q Are you famliar with any statutes relating
to this Commission and its regulation of utilities?

A. Not by nunber.

Q In any way?

A Well, | think | know what the Conmi ssion's
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goal or objectives or those kind of things are, if
that's what you nean.

Q Woul d you pl ease explain the extent of your
famliarity with statutes regardi ng the Comni ssion
and its regulation of utilities?

A Well, the Conmi ssion, as | understand it, is
appoi nted three peopl e appoi nted by the governor and
t he purpose of the Commission is to regul ate
utilities, to essentially protect the interest of the
consuner, to see that the consuner is being properly
treat ed.

Q Is that the extent of your understanding of
t he statutes?

A. Well, okay. | guess |I could add that the
rationale for that is that conpanies, such as water
purveyors or these kinds of conpanies, have a
potential, what should | say, nonopolistic feature,
and that is why the legislation has been established
to protect the public against a conpany that m ght
have unscrupul ous, nmaybe, ideas.

Q | just want to be sure we don't |eave that
subj ect before we get your full understanding.

MR. FINNI GAN: Excuse ne. |'msorry, go
ahead and finish your question.

Q Okay. Are there any other aspects of the
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1 statutes that you have in mnd?

2 MR, FINNIGAN: May | inquire? 1s Counse

3 asking M. Fox to list the various regul atory

4 aspects, |like the Conmi ssion has to approve a

5 transfer of sale, that the Conm ssion has to approve
6 rates, or are you after a general understanding?

7 Because | think the two of you are tal king past one
8 another at this point.

9 M5. WATSON: | don't think we are talking
10 past one another. |'msinply exploring M. Fox's

11 under st andi ng, and the | ast question was nmore of a
12 catch-all to make sure that we'd gotten it all

13 MR. FINNIGAN:  Well, | just don't think it
14 woul d be fair to come back and have a brief say that
15 M. Fox didn't list this, that or the other thing in
16 the statutes. |If that's the purpose, then it ought
17 to be explicit and ask the question

18 JUDGE CAILLE: | would prefer that you try
19 to be alittle nore explicit in your questions. And
20 normal |y on cross-exani nation, you ask a question
21 that invokes a yes or a no answer, instead of a
22 di al ogue. And | understand what you're trying to do,
23 but I"mnot sure -- well, I"ll just direct you to try
24 to ask your questions in that manner.

25 MS. WATSON: Ckay. There's a good portion
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of M. Fox's testinony that doesn't lend itself to
the standard cross-exam nation style. | wll take
your coments --

JUDGE CAILLE: Al right.

MS. WATSON: -- in mnd, though
Q Pl ease turn to page 20 of your testinony.
A Okay.

Q And I1'd Iike you to go to lines 20 to 23.
There you discuss the 11-nonth process it took the
Conmi ssion to evaluate AWR s 1998 request for a rate
i ncrease; correct?

A Yes.

Q Do you understand that rates may go into
effect by operation of law if the Comn ssion does not
suspend rates for further investigation?

A Yes.

Q Do you understand that the Conmi ssion has
the authority to suspend a request for a rate
i ncrease for further investigation?

A Yes.

Q Do you understand that if the Conm ssion
suspends a rate increase request, the Comri ssion is
given, by statute, 11 nonths to deci de what the
appropriate rate should be?

A Yes, | do.
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1 MR, FINNI GAN:  Well, just a correction, 10
2 nonths fromthe effective date is actually what the

3 statute says.

4 Q It is 10 nonths fromthe effective date;
5 isn't that correct, M. Fox?

6 A. "Il accept that, yes.

7 Q But the actual calendar tinme between the

8 time that the rate increase is filed until the

9 decision tinme is 11 nonths; isn't that correct?

10 A | think that's correct.

11 Q Are you famliar with the Commission's

12 regul ations codified in the Washi ngton Adm nistrative
13 Code, otherw se known as the WAC?

14 A Yes.

15 Q To what extent are you famliar with the

16 Commi ssi on' s WAC?

17 JUDGE CAILLE: I'msorry, the Commission's
18 what ?

19 MS. WATSON: WAC. |'musing the acronym

20 THE WTNESS: |'mnot famliar by nunbers.
21 I"'mfanmliar with some of the -- well, | guess what's
22 your question? |'mnot sure.

23 Q Are you famliar with the WACs dealing with

24 wat er comnpany?

25 A Not by nunber. | believe that I'mfamliar
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1 with the rules, if | can say it that way.

2 Q Are you famliar with the content?
3 A | believe so.
4 Q Are you familiar with the Conmm ssion's WACs

5 dealing with the procedures before the Conm ssion?
6 A. | think, pretty much.
7 Q And when | ask that question, |'m asking

8 whet her you understand the content of those WACs?

9 A I think so.

10 Q Pl ease turn to page 42 of your testinony.
11 A Okay.

12 Q I'"d like you to go to line 19.

13 A Okay.

14 Q You di scuss past | osses that AWR has not

15 been able to recover in future rates; correct?

16 A Yes.

17 Q And if you would please turn to page 13 of
18 your testinmony, lines 21 to 23?

19 A. Okay.

20 Q You state that the Comm ssion does not seem

21 to recogni ze the feature of tax |law that all ows
22 | osses fromprior years to be carried forward
23 correct?

24 A That's correct.

25 Q Are you tal king about the ability to recover
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past losses in future rates?

A Well, the tax rules are different than the
UTC rules. As far as tax |laws, you can carry forward
a loss. That's a tax thing.

Q But you're making a conparison with the tax
| aws and the UTC regulatory treatnent; isn't that
correct?

A | didn't think that | was.

Q At line 22 to 23, it's not the conplete
sentence, but after the conma, there's the phrase, A
feature of the tax |aws that the Comm ssion does not
seemto recognize. Do you see that testinony?

A Yes, yes.

Q You were not making a conparison with the
tax law and the Conm ssion?

A Well, | guess my point is -- was there and
still is -- that when it cones to the IRS and the tax
| aws, you can carry a loss forward, and when it conmes
to the UTC s rules, you cannot recover a prior year

loss in the next year. Now, that's what | was trying

to say. Now, if -- whether or not | said that
correctly, I'"'mnot sure, but that's ny intent.
Q Are you famliar with the concept of

retroactive rate-naking?

A Yes.
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Q Do you understand that retroactive
rate-maki ng prohibits future rates frombeing set to
recoup past |osses?

A That's correct.

Q Do you understand that the opposite is al so
true, that retroactive rate-making prohibits future
rates frombeing set to require the conpany to return
past excessive profits?

A Woul d you repeat that?

JUDGE CAILLE: Could you go just a little
nore sl owy?

MS. WATSON:  Sure.

JUDGE CAILLE: Thank you.

Q Ckay. We've established that retroactive
rate-maki ng prohibits rates frombeing set to recoup
past | osses?

A That's my under st andi ng.

Q Do you al so understand that the opposite is
true, that retroactive rate-making prohibits future
rates frombeing set to require the conpany to return
past excessive profits?

A Yes, | believe | was aware of that.

Q Do you understand that retroactive
rate-making i s prohibited by statute and not

Commi ssi on policy?
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A. I guess | haven't given nuch thought to
which way it's established, but | have understood
that to be the case.

Q Are you famliar with how rates for a
regul ated conpany are set?

A. | think, pretty much.

Q Is it your understanding that rates are set
on a going forward basis?

A ["mnot sure of that term M understandi ng
that they're set based on the, what do you call it,
test year or -- is that the correct termthat you
use? That's the tine frame that you use to | ook at
to do your analysis.

Q Do you understand that the rates are set

prospectivel y?

A Prospectively? |'mnot sure what you nean
by that.
Q I was trying to rephrase going forward. Do

you understand that the rates are set based on

hi storical data adjusted for known and neasurabl e

changes?
A | believe that's correct.
Q Is it your understandi ng that reasonable

expenses incurred by a regul ated conpany are included

in rates?
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A. The UTC s interpretation of reasonable
expenses, yes.

Q Thi s means that unreasonabl e expenses
incurred by a regul ated conpany are not included in
rates; correct?

A. Again, it's a question of interpretation
but 1'd agree with what you're saying.

Q Is it your position that all costs incurred
by a regul ated conpany should be included in rates?

A. If they're reasonabl e.

Q So unreasonabl e expenses woul d be excl uded?

Yes, | believe the point is that the UTC s
perception of what's reasonable and a busi nessman's
perception of what's reasonable is not always
necessarily the sane.

Q Do you understand that typically a regul ated
conpany makes an investment up front and then
receives the investment through rates, but that the

rat epayers do not typically pay in advance for those

itens?
A That is correct. | understand that.
Q Do you understand that the fair market val ue

may differ fromthe historical cost on which rate
base is cal cul ated?

A Yes.
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Q Pl ease turn to page 21 of your testinony.
A Okay.
Q Line 17. You discuss there and onto the

foll owi ng page hiring the accounting firm Mss Adans;
correct?

A. No, Moss Adans is not a legal firm it's an
accounting firm

Q I"'msorry, did | say legal? | neant
accounting. Okay. When did you hire Moss Adams?

A. | just don't keep dates in ny head, as
you' ve probably noticed, but |I would guess about
2000.

Q And with all nmy questions, | just want you
to answer to the best of your ability. So
approxi mately 2000, you had hired Mboss Adans?

A Yes.

Q And on line 20 of page 21, you acknow edge
that hiring Moss Adams was a, quote, terrible
deci sion, end quote; correct?

A That's correct.

Q Is it your position that ratepayers should
pay for terrible decisions made by a regul ated
conpany?

A Well, when -- yes, in this case, when the

deci sion was nade with the best of intentions and for
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1 the benefit of the custonmers and in an attenpt to

2 satisfy UTC s requirenents. Looking at any deci sion
3 in retrospect, we find that we haven't always nade

4 the best deci sion.

5 Q On line 18 of page 21, you state that you

6 reluctantly hired Mdss Adans?

7 A That's right.

8 Q I"msorry?

9 A That's correct.

10 Q Di d anyone reconmend or advise you to hire

11 Moss Adans?
12 A I don't know that anyone reconmended.
13 know that | discussed it, because -- | discussed it

14 with Julie Parker, for sure.

15 Q Did she agree that you should hire Moss
16 Adans?
17 A I don't know that she agreed or disagreed.

18 We discussed it.

19 Q When you say di scussed, what do you nean?

20 A Well, ny perception was that UTC, because of
21 conpl ai nts and conversations, was not satisfied with

22 our accounting. And | attenpted to cure that problem
23 by hiring an accountant that was perceived to be nore
24 experienced and conpetent and hopefully, in fact,

25 woul d be nore experienced and conpetent, and
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therefore UTC would be able to be confortable with
the financial information that we were producing.

Q Moss Adanms di d not have any specialized
expertise in regulatory accounting, did it?

A I"'mafraid that | |earned that, and | would
agr ee.

MR, FINNIGAN:  Well, | was going to object,
because Moss Adans appears before this Comni ssion
but that's all right.
THE WTNESS: Well, they certainly professed

that they did.

Q Pl ease turn to page 11 and 12.

A Okay.

Q At the bottom of page 11 and the top of page
12, you discussed the investnent you planned on
making in AWR, correct?

A That's correct.

Q You state that you were prepared to invest
$300, 000 in water acquisitions; correct?

A Yes.

Q Did you intend that investnment to be equity

or debt?
A. Equity.
Q You al so state that you were prepared to

| oan AWVR an additional 500,000 to $700, 000; correct?
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That's correct, and | did.
And that was intended to be debt?
Debt .

Pl ease turn to page 15 of your testinony.

> o0 » O >

Ckay.
Q Lines 10 through 14. You discuss charging

AWR two percent over the ampbunt you were paying in

i nterest on your personal line of credit; correct?
A That's correct.
Q When did this occur, approximtely?
A When did it occur. It was fairly -- again,

| don't keep dates in my head, but it was fairly
early on. | guess beginning probably in '96, '97,
along in there, that | started | oani ng noney.

Q What was the interest you were chargi ng AR
at that tine?

A It varied at different times, but | believe
12 percent. |'mnot sure whether | charged 12
percent in the beginning or whether that was a little
|ater on, and then it was |ater the percentage was
lowered. So | can't tell you the exact percentage at
a particular time. Again, | do have those records,
but --

Q At line -- it looks like line 11, when you

stated that you were charging two percent over your



0258

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

personal line of credit interest rate?

A That's correct.

Q What interest rate did you have in mnd?

A | believe 12 at that point, and | believe I
was paying 10 on mny personal I|ine.

Q And M. Finnigan told you that the UTC woul d

not see that charging two percent over the interest

on your personal line of credit was fair; correct?
A That's correct.
Q When did this advice occur?
A I can't tell you the date, but he did tel

me that. He said that wouldn't be acceptable to UTC,
and we, not long thereafter, lowered the rate.

Q Do you renmenber what you reduced your rate
to?

A Do | renmenber what --

Q You reduced your rate to, the interest rate?

A I think ten or ten and a half, which was, |
believe, the rate | was paying on ny line at that
time. My personal line of credit was a floating
rate, so it varied fromtine to tine.

Q So you reduced the rate that you were
chargi ng AWR - -

A To the --

Q -- to the rate that you were being charged
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on your --

A To the rate that | was paying the bank.

Q -- line of credit?

A That's correct.

Q It may be hel pful for you to wait for me to
finish --

A Okay.

Q -- ny questions. Do you renmenber when you

reduced your rate to AWR?

A. | couldn't give you a date.
Q An approximate tinme period?
A | suppose it was along in '98, '99. | would

have to | ook it up.
Q When you | owered the rate being charged to

AWR, was that reflected in the | oan docunents?

A Yes.

Q Pl ease turn to page 14, lines 13 through 22.
A Okay.

Q You purport to show the amount of interest

you received on | oans nmade to AWR, correct?

A That's correct.

Q In 1998, the Comn ssion allowed 10.5 percent
interest for debt and rates; correct?

A | don't know that. That that's what the

Commi ssion allowed in that tinme frame?
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Q Wul d you accept that subject to check?
Okay.
MR. FINNI GAN: Could | have the question
again, to check?

Q Sure. That the Commi ssion, in 1998, allowed
10.5 percent interest for debt and rates.

A | really don't know, but I'll accept that,
subject to check, if that's --

Q This might be a little helpful, too. It was
the 1998 case, that consolidated docket case.

MR, FINNI GAN: So you're saying effective
for 1999?

MS. WATSON:  Yes.

MR. FI NNl GAN:  Ckay.

Q During that tinme period, you were receiving
approximately 12 percent interest on |oans to AWR
correct?

A Yes, at various tinmes, it varied, but this
says the average in '98 was 11.64.

Q After the Conm ssion set interest at 10.5
percent, AWR continued paying you 12 percent
interest; is that correct?

A | believe for a little while.

Q Turni ng back to page 14, at line 20, you

show the interest information for year 2002; correct?
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A Yes.

Q And for 2002, you state that you received
only 1.5 percent in interest; correct?

A Yes.

Q You cal cul ated that by taking the interest

anmount and dividing that by the anmount | oaned;

correct?
A Actual ly, | had Julie Parker calcul ate these
things. | knew the amount that was | oaned and the

dol lar of the interest that | received. As far as
this colum that is effective return, Julie
cal culated that for me, and | trust that she's
correct.

Q Wul d you accept that 1.5 percent is derived
by dividing the interest earned by the nmaxinmum | oan?

A That certainly appears that way, yes.

Q | believe you have a copy of Exhibit Nunber
56 with you. Wuld you please refer to that?

A. Okay.

MR, FINNI GAN:  Could you help ne, please?

Whi ch is Exhibit 56?2

Q That was an exhibit for M. Ward.
Yes, | have that.

Pl ease go to page four of that exhibit.

> O >

Okay.
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MR, FI NNl GAN:  Woul d you hold on, please?
M5. WATSON:  Yes.
MR. FINNI GAN:  Thank you. Next tine |'m
using tabs, | pronmise. Thank you.
Q Page four of Exhibit 56 shows the
anortization schedule for your loan to AWR, correct?
A That's correct, for one note number seven.

Q Were there nore than one | oan outstanding to

AVR?

A | don't know whether there was at this
particular tinme. | don't think at this particular
time there were -- obviously, this is note nunber

seven, so there were one through six sonewhere, but |
believe at this point that they had been consoli dated
and this was the only one at this tinme, as near as |
can recall.

Q The interest rate on that | oan was 9.5
percent; correct?

A That's correct.

Q And in 2002, all of the debt owed to you hy
AVR was retired; correct?

A That woul d appear to be the case, yes.

Q And it was retired by AWR paying the
out st andi ng bal ance plus the interest owed; correct?

A Yes.
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Q And all of that debt was retired in February
of 2002; correct?

A That's what this indicates, and | believe
it's correct.

Q The gain fromthe sale of View Royal was
used to pay off that debt; correct?

A Three hundred thousand of it was.

Q The gain was not sufficient to pay off the
entire amount; correct?

A That's correct, that's correct.

Q AWR t ook out additional |oans to pay off the
debt owed to you; is that correct?

A That's correct.

Q And those additional | oans were taken from
AWR s |ine of credit; correct?

A Yes.

Q Do you renenber when AWR drew on its |ine of
credit in order to nmake those paynents or to pay down
t he debt?

A Well, it would have been approximtely the
same date. | don't know the specific date.

Q Pl ease turn to Exhibit 139

A. Ckay.

Q This is AWR s response to Staff's Data

Request Number 6, which contains the | oan paynents
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notices for the line of credit; correct?
A Okay. Yes.
Q The | oan paynent notices include information

regardi ng the outstandi ng bal ance; is that correct?

A Yes.

Q Pl ease turn back to your testinony, Exhibit
120-T. 1'd like you to go to page 34.

A Okay.

Q Line 15 to 17, you testify that UTC and DCH
have, quote, consistently refused to allow United
Uilities to gain approval as a satellite nanagenent
conpany, end quote; correct?

A That's correct.

Q The Departnment of Health determ nes whet her
SMA status will be granted; correct?

A Well, | believe that's -- they're the
primary one that woul d approve that, but they get
advice fromthe UTC.

Q Do you understand that this Conm ssion does
not have jurisdiction over granting or denying SVA
status?

A That's correct.

Q On page 34, lines 13 through 14, you state
that you transferred managenent of all non-owned

systenms to United Utilities; correct?
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A That's correct.

Q Does United Uilities have its own
enpl oyees?

A It has me, and it has on-call enployees. It
doesn't have enough work to have enpl oyees.

Q What do you nmean by on-call enpl oyees?

A Well, that -- depending on what is to be
done, could be ne that does it, it could be the --
one of ny fellows that works for Fox Conpany does
work for United Uilities occasionally. M son is a
pl umber and a WOM He does -- has done work
occasionally. On off hours, one of the Anerican
Wat er enpl oyees could be called to do sonething on a
totally separate -- separate payroll and totally
out si de of Anerican Water

Q You used an acronym WDM \Wat does that

stand for?

A WAt er distribution manager

Q And t hat was your son?

A My son.

Q Is he certified by DOH to nmanage a water
syst enf

A He's a WOM He does not -- whether or not

he's certified to manage a water system by that, you

mean an SMA?
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Q No, ny understanding is that individuals can
have certification fromthe DOH to nmanage a water
system and then there's also the SMA. |s that your
under st andi ng, as wel | ?

A Well, there's SMA, that's a satellite
managenment agency, a WOMis a water distribution
manager, and ny son has the the WoMrating. | don't
bel i eve he has the SMA rating, and if he has any
ot her ratings, |I'mnot aware, but none of those would
be required to do the work that I would ask himto do
for United Utilities.

Q DOH approval is required before an SMA can
provide certified service to a water systenm correct?

A That's correct.

Q How is United Uilities providing certified
service to the non-owned systens if it has not been
approved as an SMA?

A It's not.

Q Who is providing the certified system-- or
certified service to the non-owned systens?

A At the SMA, that -- let's see, what's the
word | would use? Perforns any required SMA
functions for United Utilities would be either
American Water or -- | can't remenber the name of the

ot her conpany at the nonent. It's Moerke in
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Chehalis, but I'd have to | ook up their correct nane.
I have it here if you want to know.

Q So either AWR or another conpany is
provi ding the SMA service?

A That's correct.

MR, FINNIGAN: If it's helpful, there is an
exhibit that lists all of that out. [It's Exhibit 26,
page 20.

M5. WATSON:. Thank you.

Q Pl ease turn to page 22 of your exhibit, or
I"msorry, of your testinony.

A Okay.

Q Lines five through eight, you testify about
hiring Mtch Myers as a general manager for AWR,
correct?

A That's correct.

Q Woul d you accept, subject to check, that you
hired M. Mers in March 2000?

A. Okay. 1'Il accept that.

Q Di d anyone advise you to hire a separate
manager for AWR?

A Wel |, when you say advise nme, |'mnot sure
exactly how to characterize it, but it was UTC s
position that | could not be both the nanager and

owner and that | needed to hire a nanager. And
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1 therefore I did.
2 Q Did anyone advise you to hire M. MWers in

3 particul ar?

4 A | don't believe so.
5 Q What were M. Myers' duties?
6 A. The general managenent of the water

7 busi ness.

8 Q You state that M. Myers was a thoroughly
9 experienced manager in the water industry; correct?
10 A. In nmy viewpoint, yes.

11 Q M. Myers worked for Fami|lian Northwest

12 bef ore becom ng AWR s general nanager; is that

13 correct?

14 A That's correct.

15 Q Is that how you met M. Myers?

16 A Yes.

17 Q M. Mers was a sal esperson for Fanilian

18 Nort hwest; is that true?

19 A. He was a sal esperson, sal es nmanager, and had
20 done various things for Fam |ian

21 Q M. Mers had no prior experience in

22 managi ng a regul ated water conmpany, did he?

23 A. Not a regul ated water conmpany, | don't

24 bel i eve.

25 Q M. Mers had no prior experience with the
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1 econom ¢ regul ati on of water conpanies; correct?

2 A No, | don't think so. And that was not part
3 of his duties.

4 Q You hired himto manage AWR, correct?

5 A Yes, but not to conmunicate with or dea

6 with UTC or UTC regul ations. He knew health

7 depart nment regul ations.

8 Q You testified that M. Mers' wage was not
9 included in rates; correct?

10 A That's correct.

11 Q M. Mers' salary was approxi mately $60, 000

12 a year; correct?

13 A That's correct.

14 Q Ms. Ingram s salary was al so approxi mately
15 $60,000 a year; correct?

16 A That's correct.

17 Q And Ms. Ingrams salary was included in

18 rates in Docket UW991392; correct?

19 A. "Il accept that.

20 Q The test period for Docket UW 991392 was
21 July 1, 1998, to June 30th, 1999; correct?

22 A ['"l11 accept that.

23 Q And the approved rates went into effect on
24 Novenber 16th, 1999; correct?

25 A Okay. | don't know that, but 1'Il accept
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1 it

2 Q You'll accept it subject to check?

3 A Sur e.

4 Q In the next rate case, which was Docket

5 Nunber UW 010961, the $60, 000 rmanager's sal ary was

6 renoved fromrates because you were the only person
7 acting as AWR s nanager; is that correct?

8 A I have to accept that. You know, | don't

9 know that -- | don't have those details in nmy menory,
10 but | trust you're right.

11 Q After M. MWers left AWR you assuned the
12 general manager responsibilities; correct?

13 A That's correct.

14 Q And your salary was included in rates;

15 correct?

16 A I"'mnot sure. M salary, | know, was at a
17 | evel of sonething Iike 24,000, was included in

18 rates. Whether -- | don't recall that it was ever
19 included in rates above that.

20 Q Pl ease turn to page 15 of your testinony.
21 A Okay.

22 Q Li nes 18 through 20

23 A. Ckay.

24 Q You state that using V.R Fox Conpany to

25 conpl ete projects for AWR saved AWR approxi mately
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1 $121, 435; correct?

2 A That's correct.

3 Q Are you referring to the list of 13 projects
4 fromthe 1999 surcharge?

5 A Yes.

6 Q Pl ease turn to your Exhibit Nunmber 126

7 That was al so marked as VRF-7.

8 A Well, that -- | don't have it here, but |
9 nmust have it here. VRF-7, yes, | have that.
10 Q You cal cul ate the savings to AWR based on

11 the bids AWR received for those projects; correct?

12 A Yes.

13 Q AWR experienced cost overruns with regard to
14 those 13 projects, didn't it?

15 A Yes.

16 Q And those cost overruns totaled

17 approxi mately $102, 0007?

18 A | don't believe | have that information
19 here.

20 Q It's not on that exhibit.

21 A Okay.

22 Q From your --

23 A Then | would have to check, but I wll

24 accept that you | ooked at the records.

25 Q AWR requested that the 1999 surcharge be
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extended to cover those cost overruns; correct?

A That's correct.

Q And t he Department of Health agreed to
narrow the scope of what was required for those 13
proj ects; correct?

A That's correct.

Q That nmeant that AWR did not have to conplete
certain tasks originally contenplated as part of the
13 projects; correct?

A | believe that's correct.

MS. WATSON:  Your Honor, |I'mnot sure if you
wanted to take a norning break, but this mght be a
good tine for that.

JUDGE CAILLE: Al right. Wy don't we take
a ten-mnute break at this point. W're off the
record.

(Recess taken.)

JUDGE CAILLE: Okay. W are back froma
recess, and continuing with the cross-exam nation of
M. Fox.

Q M. Fox, M. MWers left AMR in approxi nately
February of 2001; is that correct?

A. I'"I'l accept that.

Q Subj ect to check?

A Yeah.
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Q Pl ease turn back to Exhibit 120-T, which is
your testinony, at page 14.
That's not one of these. 120 --
It's your testinony.

Ch, page 227

A
Q
A
Q Fourt een.
A Fourteen. Ckay.
Q Li nes four through seven.
A Okay.
Q You testified that you were forced to sel
the View Royal system due to, quote, UTC chastisenent

of you for paying yourself any interest at all

unquote; correct?

A Yes.

Q Pl ease turn to page 39, lines 19 through 21
A Okay.

Q You testify that you had no choice but to

sell View Royal because, quote, We could not pay our
bills and the banks were closing in on nme, end quote;
correct?

A That's correct. Both of those things were
occurring.

Q You sold View Royal in January of 2001
correct?

A Subj ect to check, yes, | believe that's



0274

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

right.

Q And that sale closed in February of 2001

correct?
A I thought it was 2002.
Q I'"msorry, January of 2001 is when the sales

agreenent was executed and February of 2002 was when

the sale closed; correct?

A | believe that's correct. | would have to
ook it up.

Q Subj ect to check?

A Yes.

Q Pl ease turn to Exhibit 138.

A Okay.

Q Pages two and three contain a letter from

Ms. Trachsl er (phonetic) of Venture Bank. Have you

reviewed that letter?

A. Yeah.
Q It was witten on your request; correct?
A Yes.
Q Is the letter an accurate account of the

events it describes?

A Yes.

Q And Exhibit 138 is AWR s response to Data
Request 27. That data request requested docunents

you relied upon in concluding that the banks were
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closing in; correct?

A Yes.

Q Are the letters shown on page four through
seven documents you relied upon?

A. They were, to the extent that there were
docunents, yes.

Q The data request also requested | oan

statenents; correct?

A Loan paynents.

Q | guess it would be the | oan paynent
notices?

A Okay.

Q But not knowi ng the termi nology, | had

written | oan statements; is that correct?

A. Yes, and -- yes, and we provided statenents.

Q No statenments were provided in response to
Dat a Request Nunber 27; correct?

A They're not with this, but I know we did
provide them You referred to thema bit ago.

Q Those are the only statenents provided;
correct, in Data Request Number 6, which was Exhi bit
1397

A | believe so.

Q AVWR had other third party | oans besides the

line of credit; is that correct?
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1 A. I'"msorry, would you repeat that?
2 Q AWR had other third party loans in addition

3 to the line of credit; correct?

4 A Not at that tinme, | don't think. The other
5 | oans were to ne earlier
6 Q There was a |loan from First Community Bank

7 of Washi ngton, which then becane Venture Bank. The

8 | oan date on that is 5/1999.

9 A well --
10 Q May 1999
11 A Maybe | didn't understand your question

12 There was the line of credit and there was a term
13 | oan and then there was a surcharge | oan. Those were
14 all three with First Community Bank, which is now

15 Venture Bank. Was that your question?

16 Q No. Please let nme finish nmy question first.
17 A I"msorry.
18 JUDGE CAI LLE: Excuse ne. [I'Ill direct the

19 wi t ness what to do.

20 MS. WATSON:  Sorry.

21 JUDGE CAI LLE: Just ask nme to direct the
22 witness, and | will.

23 MS. WATSON: My apol ogi es.

24 JUDGE CAILLE: M. Fox, if you will just

25 pl ease all ow Counsel to conplete her question before
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you begin to answer, and the reason why is the court

reporter can't get both of you talking at the sane

time.
THE WTNESS: |'msorry.
JUDGE CAILLE: GCkay. Thank you.
Q M. Fox, there was a loan from First

Communi ty Bank of WAshi ngton, which became Venture
Bank, and that |oan date is May 1999. The | oan
nunmber is 4190036471. To the best of your know edge,
was that loan still outstanding at the tinme that you

sold View Royal on behal f of AWR?

A | don't know

Q If it helps to know the | oan amount, it was
$400, 000.

A | don't know. |'m confused here. There was

a |l oan outstanding to American Water for that anount

when | sold View Royal? My recollection was that

when | sold View Royal, at that tinme the debt was al

to me. Maybe |I'mgetting something confused, but --
MS. WATSON: May | approach the witness?
JUDGE CAI LLE: Yes.

Q M. Fox, |'ve handed you what's been marked
as Exhibit 113. Have you had a chance to review that
docunent ?

A Yes, sonmewhat, at |east.
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Do you recogni ze what that docunent is?

Well, it's a note -- a note dated May 6t h,
'99, for a loan principal of 400,000, borrower
Ameri can Water Resource, SO --

Q In review ng those docunments, has your
menory been refreshed that AWR had ot her outstandi ng
| oans besides the line of credit at the tinme View
Royal was sol d?

A Well, this certainly looks like it. I -- 1
have sonething confused in my m nd, but certainly
that's what this says.

Q To the best of your know edge, were there
ot her | oans outstanding from Venture Bank at the tine
AVR sol d Vi ew Royal besides the $400,000 | oan and the

line of credit?

A To the extent that this leads ne to believe
that, yes, but I'm-- 1've got sonething nmixed up in
my mnd that -- | can't go beyond this with ny nmenory
at the nonent. | don't -- sonething's not fitting
right.

Q So as we're sitting here today, you're not

sure whether there were other |oans?
A There nust have been. This would indicate
t hat .

Q What | nmean is other loans in addition to
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t hat one?

A No, | don't.

Q And do you know whet her | oans existed from
ot her banks besides Venture Bank?

A No, there were no other |oans from other
banks.

MS. WATSON:  Your Honor, 1'd like to make a
records requisition for the | oan paynent notices for
Loan Number 4190036471

MR. FINNI GAN: That's Exhibit 1137

MS. WATSON: That's correct.

JUDGE CAILLE: Okay. That woul d be Records
Request Number 2. And could you repeat that, please,
Ms. Wt son?

MS. WATSON: Sure. It's the loan found in
Exhibit 113, and I'll nove for the adnission of that
exhibit, and the | oan nunmber is 4190036471

JUDGE CAILLE: And you're asking for?

MS. WATSON: The | oan paynent noti ces.

JUDGE CAI LLE: Loan paynent notices.

MS. WATSON: May | approach the wi tness one
nore time?

JUDGE CAILLE: Yes. Did you nove for the
adm ssion of 113, or did you say you were going to?

MS. WATSON: | said that | was going to.
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JUDCGE CAILLE: Okay.

Q Pl ease turn to page 40 of your testinony.

A Okay.

Q Li nes four through six, you state that you
had been negotiating a possibility -- or I"'msorry --

a possible sale of View Royal off and on for severa
years; correct?

A That's correct.

Q VWhen did you first negotiate a possible sale
of View Royal ?

A | had been talking to both Bonney Lake,
Bonney Lake Water District, | guess it is, and to
Val l ey Water fromvirtually the time that | bought
Vi ew Royal. Bonney Lake al nost bought Vi ew Royal at
the tinme that | wound up paying. | had periodic
conversations with both pretty much fromthere
forward.

Q Do you renenber when you purchased View

Royal ?

A | can't give you a date, but it was quite
early on. It nmust have been '96 or '97.

Q How often did negotiations for the sale of

Vi ew Royal take place?
A How often? Well, when you say negoti ati ons,

| don't know whether |'d say negotiations. Various
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1 conversations related to that possibility. That's, |
2 t hi nk, negoti ati ons.

3 Q Okay. How often did those conversations

4 t ake pl ace?

5 A. Ch, nore than yearly, probably. Mybe not
6 as frequently as sem annual. | don't know.
7 Q Do you renenber approxi mately how many

8 negoti ati ons or conversations took place?

9 A I would say with Valley Water, | had --
10 well, 1 guess that nust nean prior to when we got
11 into an actual negotiation that resulted in a sale,

12 because there was many conversations there, but in
13 the years leading up to that tinme, | don't know,

14 four, five.

15 Q And that was with Valley Water?
16 A Yes.
17 Q Do you renenber about how many negoti ations

18 or conversations you had wi th Bonney Lake?

19 A. Oh, probably a simlar anount. | don't

20 remenber exactly.

21 Q In those past negotiations or conversations,
22 how cl ose did you get to an agreement?

23 A. Not very, | guess | would say.

24 Q Were nunbers ever discussed?

25 A Yes.
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Q To what extent?

Well, to what extent? | wanted nore than
they were willing to pay.

Q When did you comrence the negotiations that
ultimately resulted in the sale of View Royal ?

A. When | decided | would have to accept what
they were offering, basically, because | had to raise
noney.

Q Do you renenber when that was?

A. Well, didn't we just pass that with February
1, was it? |Is that what we just -- we just |ooked
the date up here a m nute ago.

Q That was the cl osing.

A Ch, okay. Wwell --
Q ' masking when did the negotiations start?
A I would suspect -- | would -- | would

suspect three, four nonths before that.

Q Is that before the sale or the closing?

A. | suppose before the closing. | can't
renmenmber how nuch time there was between the sale and
the closing. |1'll guess the neighborhood of a nonth
| don't really recall

Q On page 40, lines 13 through 16, you state
that the | ost revenue from Vi ew Royal could not be

expected to fully offset -- be fully offset by the
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1 reduced cost; correct?

2 A Woul d you nmind repeating that?

3 Q Sure. At page 40, lines 13 through 16, you
4 state that the | ost revenue from Vi ew Royal could not

5 be expected to fully be offset by reduced cost;

6 right?
7 A That's correct.
8 Q You knew this to be true before you sold

9 Vi ew Royal ; correct?

10 A That's correct.
11 Q You al so state that the average custoner --
12 I"'msorry, I'Il start that over again. You also

13 state that the average cost per custoner to produce
14 wat er increased after the sale of View Royal;

15 correct?

16 A That's correct.

17 Q And you knew this to be true before you sold

18 Vi ew Royal ; correct?

19 A That's correct.

20 Q Pl ease turn to page 25 of your testinony.
21 A Okay.

22 Q Li nes four through five

23 A. Ckay.

24 Q You testify that once you sold View Royal

25 AWR coul d not adhere to the order. Are you referring
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to the Commi ssion's order accepting settl enment
agreenent effective Decenber 18th, 20017

A I"'mreferring largely to the personne
issue. | don't know if that's the right nunber, but
we could not hire the additional person that the
order had anti ci pat ed.

Q Okay. The order that you're referring to,
that's the order that established the docket account?

A | believe that's correct.

Q Okay. In January of 2002, Ms. Parker
suggested that AWR not hire additional enployees due
to the sale of View Royal; correct?

A That's correct.

Q Did you know then that AWR woul d not be able
to comply with the Comm ssion's order?

A It was becom ng nore evident, yes. And we
asked that be changed.

Q Did AWR know before the sale of View Roya
that it would not hire additional enployees?

A | don't know whether -- | think that was
ki nd of one of those things that was obvi ous and
wasn't specifically brought up or discussed or
sonet hi ng.

Q Ms. Parker advised you that AWR woul d not

experience a tax liability as a result of the sale;
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correct?

A That was her perception at the tine that we
wer e meki ng the deci sion.

Q And you consulted Ms. Parker sonetine during
the sumrer of 2001; is that correct?

A About that issue, | don't renmenber exact
timng, but | certainly talked to her about it.

Q Did you consult with Ms. Parker any tine
bet ween when you spoke with her about the tax
consequences and when you sold View Royal ?

A About - -

Q About the sal e?

A I don't recall specifically, but | know that
| tal ked to her a number of tines.

Q Did Ms. Parker advise you on the effects
that the sale would have on AWR, for exanple, cash
flow, the need for enpl oyees?

A No, she did not anticipate the tax problem

Q Did Ms. Parker advise you on the effects the
sal e woul d have on AWR?

A Wel |, we discussed the issue of scale
econonmy and that kind of thing, yes.

Q Did Ms. Parker advise you on the effects the
sal e woul d have on AWR s cash fl ow?

A | believe that was one of the issues that we
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1 di scussed, yes. W discussed the various

2 ram fications several tinmes. W talked frequently.

3 Q Pl ease turn to page 36 of your testinony.
4 A Okay.
5 Q Li nes seven to ten, you testify that one

6 wel | already existed on the Birchfield property when
7 you purchased it in 1988; correct?

8 A That's correct.

9 Q Woul d you please turn to your Exhibit 131
10 that was al so | abel ed as VRF-12?

11 A Okay. Yes.

12 Q On that map, there are three wells. Ws the
13 wel | designated as Well Nunber 1 the existing well?
14 A That was -- that's correct.

15 Q And turning back to page 36 of your

16 testinmony, at line nine, you testified that you

17 drilled two additional wells because you planned to
18 devel op the property; correct?

19 A That's correct.

20 Q Goi ng back to 131, are those additional

21 wells shown as Wells 2 and 37

22 A That's correct.

23 Q Do you renenber approxi mately when you

24 drilled those additional wells?

25 A I'd have to ook it up. Quite sonme tine
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ago. Ninety-eight. | don't know |'d just have to
| ook it up.

Q | think that it would have to be sonetine
before '92.

A Before '92?

Q But I'mnot sure. That's why |I'm asking.

A No. | can't -- | don't think so. That
woul d be --

Q Are there any other wells associated with
Birchfield besides those three wells that are shown
on Exhibit 1317

A That's a bit difficult to answer, because if
you | ook at our water system plan that was subnitted
to DOH, there are sone old water rights and things
that we have still are not clear with DOE on what the
status of those nmight be, so | don't want to say no,
because we woul d |ike those to be part of the plan,

but I don't want to m slead you, either.

Q Ri ght now |I'm just focusing on the physical
wel | .

A Okay.

Q How many wells are there for Birchfield?

A Thr ee.

Q Okay.

A At least for all intents and purposes,
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three. There are three wells involved with this
dr awi ng.

Q Are there any other wells that are not
i ndi cated on that drawi ng that exist?

A No.

Q Are you aware that DOH assigns each water
system an identification nunber?

A. Yes.

Q And t he nunmber assigned to the Birchfield
Water Systemis 003157; correct?

A Correct.

Q DOH has no other identification nunber
associated with the Birchfield Water System correct?

A | believe that's correct.

Q In 1995, you assigned the water rights from
the three Birchfield wells to Lewis County Utility

Corporation; correct?

A Fromall three wells?
Q Yes.
A I would have to check, but you nust have
| ooked it up. | would have to look it up, but that

woul d indicate that the well was drilled, other two
were drilled earlier
MS. WATSON: May | approach the witness?

JUDGE CAI LLE: Yes.
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Q If you could review that page that | handed
to you and the follow ng two pages.

A Okay. This is the water rights, the permt.

Q | actually don't want you to tal k about them
at this point. | just want them-- so you can | ook
at them and refresh your menory.

A Okay.

Q And then -- okay. M. Fox, in 1995, you
assigned the water rights fromthe three Birchfield
wells to Lewis County Utility Corporation; correct?

A That -- yes.

Q At this point, do you renmenber approximtely
when those wells, Wells Nunmber 2 and 3, were drilled?

A. No, except that it had to have been earlier
than | indicated a few m nutes ago. CObviously prior
to that date.

Q Lewis Uility -- I'"'msorry, Lewis County
Uility Corporation is AWR s predecessor; correct?

A That's correct.

Q When Lewis County Utility Corp. becane AWR
AVWR owned the water rights to those three wells;
correct?

A Let's see. | don't know what date that was
done, but that would probably be true. However,

Ameri can Water never paid for drilling those wells.
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1 Q But they owned the water rights; correct?
2 A But the water rights got transferred al ong

3 with the other one, that's correct.

4 Q Pl ease turn to Exhibit 57.

5 A. Fifty-seven.

6 Q Yes. Are you there?

7 A Yes. [Excuse ne.

8 Q This is the sales agreenent for the

9 Birchfield Water Systemto Lewis County Water and

10 Sewer District Nunber Five; correct?

11 A Yes.

12 Q Do you renenber when you began the sales

13 negoti ati ons for that transaction?

14 A. | suppose -- | don't know, two, three, four
15 nont hs before this was witten, we started thinking
16 about it. Wen you say negotiation, there wasn't

17 much negoti ati on.

18 Q VWhat do you mean?

19 A. Well, | sinply talked to Julie Parker and
20 Ri ck Fi nni gan about how to do it from Anerican

21 Water's viewpoint, and | talked to the attorney for
22 the Water and Sewer District about what the Water and
23 Sewer District concerns need be, and we did it.

24 Q Pl ease turn to page 21 and 22 of Exhibit 57.

25 A Okay.
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Q You purport to transfer three wells in your
i ndi vi dual capacity to the Lewis County Water and
Sewer District Nunber Five; correct?

A Yes.

Q And you also claimto transfer the water
rights for those wells in your individual capacity;
correct?

A That's what this says. However, the water
rights apparently, fromwhat you said, had been
transferred to Anerican Water, so that would naybe be
erroneous.

Q Woul d you please turn to page 18 of Exhibit
577

A. Ckay.

Q And the property allegedly owed by AWVR i s
listed there; correct?

A. Yes.

Q No water rights are |listed as AWR property;
correct?

A | don't see that |isted.

Q The sal es agreenent is dated Septenber 5th,
2003; correct?

A. I guess I'm | ooking at the wong end, yes.

Q Do you renenber when that sale closed?

A | guess that date.
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1 Q Is it your understanding that a sale

2 typically closes on the sane day that the sales

3 agreenent is executed?

4 A I don't know that that woul d necessarily be
5 true or not true, but it looks -- I"mpretty sure in
6 this case that that was what happened. That's what

7 the date is on here.

8 Q Pl ease turn to Exhibit 16.
9 A Ckay.
10 Q Do you recogni ze Exhibit 16 as the

11 Department of Health Water Facilities Inventory Fornf

12 A Yes.

13 Q O the WI?

14 A Yes.

15 Q For Birchfield?

16 A Yes.

17 Q Pages one and two of Exhibit 16 show a W

18 formthat |ists Kinberly Gubbe as the contact person
19 for the Birchfield Water System

20 A Yes.

21 Q That WFI formis dated June 19th of 2003; is
22 that correct?

23 A That's correct.

24 Q And Lewis County Water and Sewer District

25 Nunber Five is listed as the owner; correct?
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A Yes. This was erroneous and has been
corrected when sent in, as far as the contact person,
but yes, Lewis County Water and Sewer District was
listed as the owner.

Q Were you here when Ms. Parker testified
yest erday?

A No.

Q Okay. Ms. Parker testified that the
operations of Birchfield was transferred before title
was transferred to the Water District. |Is that a
correct assessnent of what happened?

A Yes, | believe it is, because as far as the
operation, we did that the first of the year.

Q Can you explain why the WFI form shown at
pages one and two of Exhibit 16 indicate that the
Lewis County Water and Sewer District is the owner in
June and the sal es agreenent is dated Septenber?

JUDGE CAILLE: Could you please use dates on

MS. WATSON:  Ckay.
JUDGE CAILLE: | just want to make sure that
the record' s clear, so could you include the year?
MS. WATSON:  Ckay.
Q The WFI form on pages one and two of

Exhibit 16, lists the date as June 19th, 2003, and
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1 shows the ownership as the Water and Sewer District.
2 The sal es agreenent is dated Septenber 5th, 2003,

3 which transfers title to the Water District. M.

4 Fox, can you explain the difference in the dates

5 t here?

6 A. Well, I"'mnot finding the date on the WFI

7 here, but | -- oh, okay. |It's up on top. Date

8 printed. | don't know what the date updated neans or
9 the date printed neans. |'mnot sure why it's got

10 both those dates or what they're -- those are

11 DOH- produced nunbers. | don't know what they're

12 referring to there, so | don't know that -- |'m not
13 sure what this -- whether this addresses the question
14 of when the systemwas transferred. | don't know.

15 Q Pl ease turn back to your testinony, Exhibit

16 Nunber 120-T, and please go to page 37, line 23.

17 A Okay. Page 37, line 23, okay. Ckay.

18 Q You testified that you requested approva

19 fromthe Departnent of Health to expand the

20 Birchfield Water Systemup to 37 connecti ons;

21 correct?

22 A That's correct.

23 Q Did you do that in your individual capacity
24 or on behal f of AWR?

25 A The engi neering, | believe, was originally
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billed through Anerican Water and those -- the bills
for the engineering, both to increase it to 25 and
also to increase it to 37 were assunmed by the Water
and Sewer District in the agreenent that we were
earlier |looking for, because it was not appropriate
for American Water to pay that engineering cost.

Q Okay. | don't think that was responsive to
my question.

JUDGE CAILLE: Would you pose the question
agai n, please?

MS. WATSON: Yes. Actually, could | have it
read back?

(Record read back.)

THE WTNESS: Did | do the approval, request
the approval ? Frankly, | don't know. | do know t hat
the -- that | asked our engineer to do the work for
that, and the work was ultimately billed to Anmerican
Water and, in the process of nmaking the sale, we
recogni zed that that should not be billed through
Anerican Water and, therefore, the Water and Sewer

District assuned it. Mybe that's roundabout, but |

hope it answers your question. | can't specifically
say. | didn't go to the engineer and say, | want you
to do this for nme personally. | didn't go to himand

say, | want you to do this for Anmerican Water. |
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just said, you know, this is what we need to do.

Q Pl ease turn to Exhibit 17.

A Sevent een. Ckay.

Q Do you recogni ze that exhibit to be an
excerpt of the engineering report associated with
AWR s request to expand Birchfield to 37 connections?

A Yes.

Q That report was prepared by Hatton Godat
Pantier; correct?

A That's correct.

Q And Hatton Godat Pantier is the engineering
firmAWR used in the devel opnent and the expansi on of
the Birchfield Water System correct?

A. And the engineer that | have used for the
ot her part of the water system and ot her issues, yes.

Q Pl ease turn to page eight of Exhibit 17.

The page nunbers are located in the upper right-hand

corner.
A. Okay.
Q Under section one, the ownership of

Birchfield is described and AR is |listed as the sole
owner of the Birchfield Water System correct?

A Yes.

Q And the source capacity for the Birchfield

Water Systemis described there, as well, and three
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wells are di scussed; correct?

A

Q

AWR, was not a custoner

purveyor;

A

Yes.

And

cor

The

the Birchfield Water System as owned by

rect?

of a whol esal e wat er

Birchfield Water System as owned by

Anerican Water, was not a customer?

Q
A

Q

System was not a custoner

purveyor ?

A

> O > O

Q
own wat er
A
Q

Birchfie

Ranch and the Birchfield Water

Wuld you like me to repeat the question?

Seens like it.

Okay.

No.

Corr

No.

ect?

It was not a custoner?

That

Okay.

sSou

That

is correct.

rce; correct?

's correct.

As AVR owned it, the Birchfield Water

of a whol esal e wat er

And that's because Birchfield had its

You owned three properties with the nane

d.

The Birchfield Wnery, the Birchfield

before Birchfield Water was sol d?

A

Yes.

You say three properties.

System correct,

That's not
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1 precisely correct. The Birchfield Wnery is a

2 busi ness, not a property. The ranch is both an

3 account that we use, and that takes care of the

4 property-rel ated things.

5 Q But when Birchfield Water System was owned

6 by AWR, you were associated with three things --

7 A Yes.

8 Q -- with the Birchfield nanme?

9 A Those entities existed, yes.

10 Q I"'mgoing to switch gears a little bit here

11 Did you understand the ternms of the settl enent

12 agreenent AWR and Staff signed in Docket Nunber

13 UW 010961? And that's the one that established the
14 docket account.

15 A. That's the DOH settl enment agreenent?

16 Q No, the settlenent agreenment before this
17 Commi ssion that established the docket account and
18 the set aside requirenent. Did you understand that
19 settl enent agreenent?

20 A | believe so.

21 Q Did you understand the resulting Comm ssion
22 order that adopted that settlenent agreement?

23 A I think so.

24 Q Pl ease turn to page 46 of your testinony.

25 A Okay.
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Q I'd like you to go to lines nine through 11
Okay.
Q You state there that the violations of the

Commi ssion's order occurred after thorough and
t hought ful discussion with the conpany's account ant
and attorney; correct?

A That's correct.

Q The penalty assessnent order alleges that
AVR failed to deposit amounts required for June of
2002. Who did you consult regarding the decision not
to deposit the set aside funds as required for June
of 20027

A That's the issue of a nonthly deposit, not
the i ssue of using nmoney out of that fund. That
particul ar deposit, | don't know whet her we di scussed
it. It was not possible, because the nobney was not
there, and | did discuss that issue with Julie
Par ker, but whether | discussed it relative to that
speci fic paynent, | can't answer.

Q Woul d your answer be the sane for the
anounts that AWR failed to deposit for July 2002,
August 2002, Septenber 2002, Cctober 2002, Novenber
2002?

A Yes, there was several nonths in there that

we coul d not make the deposits, and | recal
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1 di scussing that with Julia Parker and | al so recal

2 di scussing it with Robin Day, ny bookkeeper, and her
3 di scussion with JimWard about that when he was in
4 our office. And her perception that she related to
5 me about that was that she had discussed that with
6 Jim he was aware of what was happeni ng, and he

7 didn't indicate that it was any big deal

8 Q Okay. And | don't think that the response
9 was responsive to ny question

10 MR. FINNIGAN: And | do think it was

11 responsi ve. She asked if -- who he had di scussed
12 what with concerning those nonths, and he's responded
13 accordi ngly.

14 MS. WATSON: | was actually asking -- he
15 responded to one of ny prior questions he couldn't
16 remenber exactly who he spoke to with regard to a
17 speci fic paynent, and perhaps my question wasn't as
18 clear as it could have been, but I was asking

19 whether, with regard to specific paynments, whether
20 that response woul d be the sane.

21 JUDGE CAILLE: |'mgoing to need the

22 question read back and the answer read back, please.
23 MS. WATSON: | can actually just w thdraw
24 and go on. We don't have to spend tine on this.

25 JUDGE CAI LLE: Al right.
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Q Wth regard to the six nonths that paynments
were not made into the docket account, do you
remenber specifically, with regard to those specific
paynments, who you di scussed with about the decision
not to nake those deposits?

A I know that | discussed themw th Julie and
| discussed it with Robin, ny bookkeeper, and
believe that later, later in that tine frame
somewhere, | discussed it with Rick Finnigan and he
said, no matter what, we had to pay those paynents,
cone heck or high water, and so | just neglected
paying other bills and sawto it that they got paid
in and we did everything possible to try to make up
back paynments, which we have made up some. | don't
believe it's entirely made up yet.

Q Do you renenber if you consulted with Ms.
Par ker or M. Finnigan before each of the failed
deposits?

A. No, | don't think that we -- that we spoke
specifically about each particular deposit as an
i ndi vi dual item

Q The penalty assessnent order alleges that
AVWR used funds fromthe docket account for purposes
not permtted under Commi ssion's order accepting the

settl enent agreenent. \Who did you consult regarding
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the decision to spend the docket account funds for
tax liabilities?

A Both Julie Parker and Ri ck Finnigan.

Q Do you renenmber what the advice was?

A The advice was that that's what we -- that
we shouldn't be doing that, but there was absolutely
no kind of an alternative, and therefore, | had no
choice. | had to pay the IRS.

Q Turni ng back to page 46 of your testinony,
lines 14 through 17.

A Okay.

Q You testified that the proposed penalty --
or I"'msorry, you testify about the proposed penalty
bei ng excessively punitive and that the Comm ssion
| onered the penalty in the order assessing the
penal ty; correct?

A Yes.

Q The penalty assessnent was originally
presented at the October 8th, 2003 open neeting
before the Commi ssion; correct?

A "Il accept that.

Q And you were not present at that open
nmeeting; correct?

A I"'mquite sure | was not.

Q M. Finni gan appeared on your behal f at that
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1 open neeting; correct?

2 A | think that's correct.

3 Q And the Comnmi ssion tabled the issue for two

4 weeks so you coul d be present; correct?

5 A. | didn't recall that happening, but that --
6 I'"msure you're right.
7 Q Do you recall being present at the October

8 22, 2003 open neeting before the Commission to

9 address the penalty assessnent issue?

10 A. This was an open neeting?
11 Q Correct.
12 A No, I'mnot saying | wasn't, but no, | do

13 not recollect it.
14 Q Have you revi ewed Exhibit Nunmber 144, which

15 was the videotape?

16 A | don't think | have 144,

17 Q It's a videotape of that open neeting.

18 MR. FINNIGAN: | wasn't able -- let ne go on
19 the record. |'msorry, but when we got it, | wasn't

20 able to make copies, and | tried to reviewit and

21 don't have a functioning VCR, so | was not able to do
22 t hat .

23 Q Do you renmenber hearing the Staff's

24 presentation with regard to the penalty assessnent at

25 the COctober 22nd, 2003 open neeting?
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A. Do | renenber hearing the Staff's

recomrendati on?

Q Yes.

A I don't know if that's a neeting that | was
at, so | don't know whether -- maybe | should
remenber it, but ny answer is no, | don't renenber.

MS. WATSON: | would like to nmove for the

admi ssion of a video. What |'m pondering is whether
we should have a VCR and a tel evision brought up here
so M. Fox can refresh his nenory. This is actually
the last line of questioning that | have.

MR. FINNIGAN: Is all you're ained at is
getting the tape in?

M5. WATSON:  Yes.

MR, FINNIGAN: If you could indulge us -- |
mean, we got the tape on Friday. |If --

JUDGE CAI LLE: Could you nove cl oser to your

m cr ophone?

MR, FINNIGAN: |'m sorry.
MS. WATSON: | think it was on Thursday.
MR, FINNIGAN:  Well, I'msorry. | got the

tape on Friday, because | was out all day Thursday.
But if -- maybe we can handle this as a late-filed
exhibit. 1'd just like an opportunity to see the

tape, and if it's what it purports to be, |'m not
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going to have an objection to it. |If it |ooks |ike

there's sone custody control issue to it, then we can

revisit it and come back, but | think -- | think that
m ght be the nost efficient way to do it. [|'m not
expecting a problem | just, out of responsibility,
feel | ought to ook at it before | agree.

JUDGE CAILLE: Yes. |Is that acceptable?

MS. WATSON: | believe so.

JUDCGE CAILLE: Okay. So M. Finnigan, do
you know -- M. Danron here just infornmed ne that he
was able to put it on a DVD. | amnot sure if --
could you explain how you did it?

MR. DAMRON: It's on -- | burned it onto a
DVD+R di sk, so you have to have a DVD that will read
that format. A lot of your new DVDs do that. Sone
of the older ones will only read just strictly
commer ci al DVDs.

MR. FINNIGAN: Do you think that my DVD
reader in my conputer would read that?

MR, DAMRON: Quite likely. | don't know how
ol d your conputer is.

MR FINNIGAN: Well, it's three or four
years old. But | have a -- well, maybe | could --

MR, DAMRON: Not only -- with a conputer;

it's not only dependent on the drive, but also the
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1 sof tware you' re using.

2 MS. WATSON: | know that we al so have a

3 television and VCR unit in the |library here at the
4 Conmi ssion that perhaps M. Fox and M. Finnigan can

5 use in order to view the video.

6 MR, FINNIGAN: We can figure out a way to
7 get it done. |If we can have a week?
8 MS. WATSON: We coul d take an early lunch at

9 this point.

10 JUDGE CAILLE: ©h, and go view the video?
11 MR. FINNIGAN: Co view the video?

12 JUDGE CAILLE: How long is the video?

13 M5. WATSON: Three minutes, tops.

14 MR, FI NNl GAN:  Oh, okay.

15 MR. DAMRON: Seven.

16 MS. WATSON: Is it seven?

17 MR. DAMRON: | believe it's seven, yes.

18 MR. FINNI GAN:  Ckay. | was assuming it was

19 a video of the whol e open neeting.

20 JUDGE CAI LLE: Yeah.

21 MS. WATSON: No, it's actually just the

22 penal ty assessment item

23 JUDGE CAILLE: Wy don't we do that and that
24 will take care of it.

25 MR, FINNI GAN: That's great.
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JUDGE CAILLE: GOkay. Let's take an early
lunch. Since we're -- how about com ng back at 1:007?
vell --

MR. FINNIGAN:  You're going to rest, right,
after that?

MS. WATSON: | just have a few questions
left and then he's all yours.

MR. FINNIGAN: Ckay. So if we cone back at
1: 00, sounds |like we'll be out of here by 2:00.

JUDGE CAILLE: Okay. That sounds fine. Al
right. We'll recess until 1:00.

(Lunch recess taken.)

JUDGE CAILLE: Al right. Let's go back on
the record. W are back fromour |unch recess, and
continuing with the cross-exam nation of M. Fox.

MR. FINNI GAN:  Just, before we do that, to
finish up the itemon the tape, the videotape.

JUDGE CAI LLE: Yes.

MR, FINNI GAN: After viewing the tape, we
woul d have no objection to its adnission for the
limted purpose of showing that Staff had changed its
recommendati on and presented that changed
recommendation to the Commi ssion, and it was not the
Conmmi ssi on changing -- finding that the | ower anount

shoul d be assessed.
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1 M5. WATSON: Staff is fine with that.

2 JUDGE CAILLE: Al right. W haven't noved
3 for that yet, though. Are we noving for the --

4 M5. WATSON: We haven't noved for the

5 adm ssion of any of the exhibits.

6 JUDGE CAI LLE: Okay.

7 MS. WATSON: It might be easier to save al
8 that for the end.

9 JUDGE CAILLE: Thank you for filling ne in
10 on what occurred during the recess. Al right.

11 Q M. Fox, you just heard M. Finnigan neke
12 the representation with regard to the video and what

13 was on the video. Do you agree with his statenents?

14 A Yes.

15 Q | asked you a question before the break

16 regardi ng who you consulted regarding the -- sorry, |
17 can't speak now. |'d asked you a question about who

18 you consulted regarding the decision to spend the
19 funds for the docket account for tax liability
20 purposes. Did you consult with M. Finnigan and M.

21 Par ker before you paid the taxes or after?

22 A Bef or e.

23 Q We spoke earlier about hiring Moss Adans --
24 A Yes.

25 Q -- as an accounting firm Did you hire Mss
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1 Adans before or after Ms. Ingramleft AWR?

2 A I"'mquite sure it was before.

3 Q We spoke earlier about M. Mers, who was

4 t he general manager for AWR?

5 A Yes.

6 Q He had no experience nanagi ng a water

7 conpany, either regulated or unregul ated; correct?

8 A. Not a water conpany per se, no.

9 Q You testified earlier that the operation of
10 Birchfield was transferred to the Lewis County Water
11 and Sewer District Nunmber Five at the begi nning of
12 the year. | wanted to clarify, was that year 20037
13 A No, | think it was 2004. Let's see. That
14 woul d be four nonths ago, roughly.

15 Q So title was transferred in Septenber of

16 2003, when the sal es agreenent was signed?

17 A Hm Oh, let me think. At one point, to

18 keep things straight, | took all of the activities

19 related to the managed systens out of Anerican Water
20 and did put those in United Utilities. | guess that
21 must -- and | know that we wanted to make it as of

22 the first of the year so everything would be clean in
23 the book work. So | guess it nmust have been the

24 first of '03. Time flies. It doesn't seemthat

25 long, but it would have had to have been. [|'d have
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to look it up or ask Julie Parker to be positive, but
it seenms |like that's what it has to have been

Q Okay. You confused ne a little with the
mention of United Uilities. Is United Utilities
operating Birchfield?

A. No. Well, United Uilities is basically
doi ng nost all of the work. Anerican Water stil
provi des SMA services if and as they m ght be
required, which --

Q Let me have you focus on the sale of
Birchfield, and if United Utilities is involved in
that, explain that in your answer, too. M
understanding is that Birchfield, the operation of
Birchfield was transferred before title was
transferred; is that correct?

A | believe that's correct.

Q Okay. Who is operating Birchfield?

A Well, up until the tine it was transferred
-- no, that's not quite right. As of the first of
the year, and it had to have been first of '03,
wanted to keep the records, what should | say,
cl eaned up, so that it wasn't a confusion of partly
in one year and partly in the other. W started
United Utilities, taking care of all of the things

relative to Birchfield and the ot her managed systens.
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Q And | have just two nore questions for you
that | hope will clear up the record, because | think
we were a little confused earlier, or I was. AW
sold View Royal in January of 2002; correct?

A Yes.

MR. FINNIGAN: | think the record reflects
that the closing was in February.

MS. WATSON: ' 02, right.

MR. FI NNl GAN:  Yeah.

Q But the sal es agreenent was executed in
January of 2002?

A | believe that's correct, and it was cl osed
inl think |ate February.

Q  Okay. O 20022

Yes.

MS. WATSON: Ckay. Those are all of ny
cross questions at this tine. 1'd like to nove for
t he adm ssion of Exhibits 139, 144 and 113.

MR. FINNIGAN: Could | have those nunbers
agai n, please?

MS. WATSON: Sure. It's 139, 144 and 113.

MR FI NNI GAN:  113.

M5. WATSON: 113 was the note.

MR. FINNI GAN: Ah, yes. Wth the exception

of the Iimted purpose for 144, | have no objection.
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1 MS. WATSON:  And the Iimted purpose was

2 what Staff had intended, as well

3 JUDGE CAILLE: Al right. Then Exhibits

4 139, 144 and 113 are admitted into evidence.

5 MS. WATSON: For clarity's sake, the Staff
6 did not use 135, 136 or 137, and the remaining cross

7 exhi bits have al ready been entered.

8 JUDGE CAILLE: Thank you. Redirect.

9 MR. FI NNl GAN: Thank you.

10

11 REDI RECT EXAMI NATI ON

12 BY MR FI NNI GAN:

13 Q A few brief itens. M. Fox, before lunch
14 you were asked questions about a $400, 000 note, which
15 is Exhibit 113.

16 A Yes.

17 Q If I tell you that the bal ance on the note
18 as of June of 2003, was 195,000, does that help you
19 refresh your recollection?

20 A Yes, that -- | didn't remenber that --

21 originally, that the note was 400. That's what

22 confused ne with the earlier questions.

23 Q And that is an obligation of Anerican Water
24 to Venture Bank?

25 A It is, or was. That has now been
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1 renegotiated, but that's true at that tine.

2 JUDGE CAILLE: |I'msorry, what was the date
3 on that?

4 MR. FINNI GAN: June -- the date of the

5 bal ance was June 2003.

6 JUDGE CAI LLE: Thank you.

7 MR. FINNIGAN: It's also reflected in Ms.
8 Parker's cost of -- weighted cost of debt analysis.
9 JUDGE CAI LLE: Thank you.

10 Q You were asked questions concerning the
11 interest rates that you charged on your loans to

12 American Water at the outset. Do you renenber those
13 guestions?

14 A Yes.

15 Q Why did you charge the interest rate that

16 you did?

17 A Well, | spent several years on a |oan
18 committee, bank board |oan committee, and | |earned a
19 | ot about rates and how rates are set, and they're

20 set based on the risk and various factors. And this
21 was a loan that was -- that couldn't be made

22 el sewhere, so | tried to strike the bal ance between
23 being fair to nme and being as reasonable as | could
24 for American Water. So | set the rate considerably

25 | ower than it should have been, but still alittle
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above what | was payi ng the bank.

Q At that time, did you try and find
conventional sources of |ending for Anerican Water
Resources?

A. I did, both -- I went to a couple of other
banks, and I also -- | tried to get additiona
funding froma couple of private sources.

Q Was anyt hing avail able fromthose sources?

A No, no, it was considered to be too great a
-- we weren't making noney. People don't want to
| oan to people that aren't maki ng noney.

Q You were asked a series of questions about
the wells related to the Birchfield Water System Do
you renenber those questions?

A Yes.

Q Was the cost of drilling those wells ever
paid for by Anerican Water Resources, either directly
or through a reinbursenent?

A. No, Anerican Water wasn't asked to pay for
them and didn't pay for them

Q You were asked sonme questions about the
docket account. Do you renenber that di scussion?

A Yes.

Q Did you have any general discussion with

your staff about American Water's inability to nmake
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t hose paynments?

A Yes, with Robin Day.

Q Did any menmber of your staff have a
di scussion with Conmi ssion Staff about those
paynment s?

A Yes, when | discussed it with Robin, she
said that, a few days before that, that JimWard had
been in our office and she said that she had
di scussed it and pointed that out to him and he
indicated -- | don't know that he directly said it,
it was no big deal, but that was the inpression that
she had was his feeling, that it was no big deal.

Q Did you -- do you renenber approxi mately
when that conversation occurred?

A Well, it was -- | don't know the date, but
it was about at the time that we were several
paynments behi nd, because it was soon after that that
| discussed it further with Julie and with you, and
at the tinme when you said no matter what, | had to
get those paynents nmde.

Q Woul d that have been the fall -- in the --
that's a bad question. Wuld it have been in the
summer or in the fall, do you renemnber?

A The best | can say is | think it would have

been early fall.
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Q You were asked sone questions about the View
Royal sal e and negotiations or conversations. Do you
remenber that |ine of questioning?

A Yes.

Q In your mind, was it a sure thing that the
deal with Valley Water District would actually close?

A Not till the Il ast second.

Q And why was that?

Wel |, because Valley Water was waffling
around about what they did and didn't want to do, and
that had driven ne to the point of also discussing
the possibility with -- further with Bonney Lake, and
until the last mnute, | wasn't sure they were going
to do it.

Q And they nmeaning -- the they you refer to is
Val | ey Water?

A. Val | ey Water.

Q You were asked sonme questions about the Mss
Adans accounting firm Do you renmenber those
guestions?

A Yes.

Q Did Moss Adans nake any representation to
you concerning their background in regul atory
utilities?

A Yes.
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Q And what representations did they make?
Well, the person that | had talked to was

Mary Jo White, and the accountant that did nost of ny
work was a gal by the nane of Diane Bredeson
(phonetic). And Mary Jo said that both of them had
sonme pretty fair know edge about regul atory things,
but they had an expert within their firmthat was,
ki nd of the way she described it, you know, the
expert in regulatory things, and if and as that
person was needed, they would be working with them

Q What was your experience about the actual
know edge of the two persons assigned to your account
about regulated -- regulation?

A. I don't think they knew nuch.

Q And did you find that out before you entered
into the relationship with Moss Adanms or sonetine
after you began seeing their work product?

A Oh, I -- well, well after | began, when I
began seeing that they weren't able to do the things
that the UTC expect ed.

Q And at the start of the day, there was sone
di scussi on back and forth between you and Ms. Wt son
about the word approved. Do | understand correctly
t hat when you use that word, that neans you consulted

Wi th your advisers?
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A. Yes, the way | -- the way | viewit is |
consult with people, then | nake ny final decision
Q But in all cases, you're the one who nekes

the final decision?

A Yes.
Q | should never say that was ny fina
guestion. | have one nore. During -- there was a

di scussion about the role of M. Rermund in the
Birchfield transaction. Do you renenber those
guestions?

A Yes.

Q Was it M. Remund's role to see to it that
the needs of Lewis County Water and Sewer District
Number Five were net?

A Yes, | had had himdo other work for ne in
the past and |I'm aware that he does work for other
utilities, like Lewis County P.U. D. and other
utilities, so | thought that he knew about those
ki nds of things, discussed that with him and asked
himif he would represent Water and Sewer District
Nunber Five, because | knew it had a separate set of
rul es that needed to be paid attention to.

Q In fact, didn't he propose changes in the
docunentation to neet what he felt were the interests

of the Water District?
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A That's correct, he did.

MR. FINNI GAN:  Thank you, Your Honor. That
concl udes ny redirect.

JUDGE CAILLE: Any re-cross?

MS. WATSON: | do have just a coupl e of
guestions. |I'mlooking for a cite. |[If | can have
just a nonent?

JUDGE CAILLE: All right.

MR. FINNI GAN:  While she's doing that, | do
want to correct a misstatement | nade on the record,
so the record is correct. | had indicated that page
20 of Exhibit 26 contained a listing of the SMA
activity, but I've looked at it again and it's only a
partial listing. So I do want to nake that
correction so that the record is clear

JUDGE CAI LLE: That is of which exhibit?

MR. FINNI GAN:  Twenty-six. It's a listing

of other entities. It actually doesn't have sone of
the full list of the SVMA activity, so | apol ogize for
t hat .

RECROSS- EXAMI NATI ON
BY MS. WATSON
Q Okay. Actually, | think | just have one

gquestion for you, M. Fox. You spoke about a neeting
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bet ween Robin Day and Jim Ward; correct?
A Yes.
Q Were you present?
A I was not.
MS. WATSON: Ckay. Thank you. | have
not hi ng further.
JUDGE CAI LLE: Anything further?
MR. FINNIGAN: No, | don't.
JUDGE CAILLE: Al right. Then thank you,
M. Fox. You're excused. Okay. | wll get an
exhibit list to you that is cleaned up and all the
additions made. Let's see. W have sone bench
requests that will be coming in and a couple of
record requests. | just want to rem nd the conpany
about the record requests. And then the bench
requests were for -- Request Two -- no, Bench
Requests Nine and Ten should be conming fromboth the
Conmpany and Staff. And Bench Request -- and that
woul d be Exhibit 204. Bench Request 11 is the
calculation of tax that | requested of the conpany, |
believe. That's Exhibit 203.
MR. FOX: | can | eave; right?
JUDGE CAILLE: Yes, you may. Thank you very
much.

MR, FOX: Thank you.
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MR, FINNI GAN: That's Staff.

MS. WATSON: Actually, Bench Request Nunber
11 was made to Staff, and we had a question about
t hat one.

JUDGE CAILLE: Oh, yes.

MS. WATSON: The way that we understand the
request, it was the calculation of the tax rate used
to get the tax anobunt during the test period. |Is
t hat accurate?

JUDGE CAILLE: Would you ask that question
agai n?

MS. WATSON: Sure. Staff's understanding of
the bench request was that you wanted the cal cul ation
of the tax rate used to get the tax ampunt during the
test period; is that correct?

MR. DAMRON: Well, either that or | think
there's a caveat there that we know whatever the
conmpany considers to be the relevant -- or the Staff
considers to be the relevant tax rate and just back
that up with sone kind of documentation. Are we off
t he record?

JUDGE CAILLE: No, we're on the record.

MS. WATSON: So you're |ooking for the tax
rate that Staff used?

MR, DAMRON: Yeah, there's two ways to do
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this, and your Staff can check this out

mat hematically. Were you have variable tax rates
and variable tax schedule, | nean, every tinme you
make an adjustment, the tax rate may go up or down,
but what 1've found is if you nmake your cal cul ations
out to pro forma results after your reconmended
revenue adjustnment up or down, and you can have your
taxabl e incone at that |level and then just take that
rate, whatever it is, and apply it equally to each
adj ustnment, and mathematically you will get to the
same result. And by all neans, please test that
theory, but that's what | have found.

And it's much sinpler than this kind of a
thing that you get, and it -- | think custom has
al l owed that kind of thing.

JUDGE CAI LLE: Does that -- is that
satisfactory? Al right. GOkay. And the only other
housekeeping matter I'mthinking of right nowis the
briefing schedule. |Is that correct? Wy don't we go
off the record and di scuss that.

(Di scussion off the record.)

JUDGE CAILLE: Ms. Watson, would you pl ease
sunmari ze your issue about the Bench Requests One
t hrough Ei ght that you nmentioned while we were off

the record?
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1 M5. WATSON: Sure. There was a di scussion
2 when M. Ward was on the stand regardi ng sone of the
3 nunbers that we had subnitted in response to the

4 Bench Requests Nunber One through Eight, and Staff

5 has had an opportunity to go through and | ook at

6 those nunbers again and we have found a few m st akes,
7 and we had requested the opportunity to file a

8 revi sed response to the bench requests.

9 JUDGE CAILLE: Al right. And | have

10 granted that request.

11 We have al so agreed to the briefing

12 schedule, and initial briefs will be due on June

13 18th, these are sinultaneous briefs, and sinultaneous
14 replies, responses will be due on July 2nd. 1Is

15 everyt hing cl ear about bench requests, record

16 requests? | don't know that we've given a date for
17 the -- can the bench requests -- Staff's cal culation
18 of the tax be done at the sane tinme -- there's a due

19 date of tonmorrow at noon. WII that work?

20 M5. WATSON:  Yes.

21 JUDGE CAILLE: If you need nore tinme -- why
22 don't we strive for that.

23 MS. WATSON: When woul d you |ike the Revised
24 One through Eight? [I'mnot sure that the whole thing

25 will be revised, but --
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JUDGE CAILLE: Yes. As soon as you can. |
mean, | don't know if you can do that by noon
tomorrow. No. Ckay.

MS. WATSON: How about we will strive to get
it by the end of the day tonmorrow. If not, end of
the day Thursday.

JUDGE CAILLE: That would be fine. Wy
don't we just make it end of the day Thursday.

M5. WATSON:.  Ckay.

JUDGE CAILLE: And the record request from
Staff to the Conpany?

MR. FINNIGAN: | don't know. | don't even
remenber the first one, but it's inny -- | did wite
it down, so | do have it. But | don't renenber them
as being overly burdensone, so --

JUDGE CAILLE: The first one was accounting
docunents regarding the transfer of Birchfield to
AVR.

MR. FI NNl GAN:  Ch.

JUDGE CAILLE: The note payable in conmon
stock. Did she say she needed to search for that?

MR. FI NNl GAN:  She di d.

JUDGE CAILLE: And the other one was the
records request. Loan payment --

MR. FINNI GAN: That one should be --
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JUDCGE CAILLE: -- notices.

MR. FINNI GAN: That should be relatively
easy to respond to.

JUDGE CAILLE: Well, I1"Il just -- 1'11 let
the parties work that part out.

MR. FINNIGAN: Since we have sone tine.

JUDGE CAILLE: Yes, you do. Al right.
Anyt hing further? Thank you very nuch. Okay. The
briefing, initial briefs will be due on July 18th
(sic) and response briefs will be due on July 2nd.
Thank you very much. Anything further?

MR. FI NNI GAN:  No.

JUDGE CAILLE: Okay. Thank you.

(Proceedi ngs adjourned at 1:32 p.m)



