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VERIZON/MCI'S MOTION FOR LEAVE TO FILE REPLY TO PUBLIC COUNSEL BRIEF




I.  MOTION FOR LEAVE TO ANSWER

1 
Verizon Communications, Inc. (“Verizon”) and MCI, Inc. (“MCI”) hereby move for leave to file a reply brief to address an unanticipated argument raised in Public Counsel’s Post Hearing Brief, which mischaracterizes certain facts in its discussion of the Department of Justice (DOJ) order approving the Verizon-MCI Merger.

2 
In its October 25, 2005, Prehearing Conference Order, the Commission stated:

Answering Briefs are not contemplated, particularly in light of the availability of testimony and the preparation of a briefing outline.  In the event that a party believes a truly original and unanticipated argument is presented, that requires a response, the party may file a response of no more than three pages, with a request for leave to respond that identifies the argument and explains why it requires a dispensation to respond.  The Commission will rule on any such requests in its order in the docket.

3 
As stated below, Verizon/MCI should be granted a dispensation to correct the mischaracterization of DOJ’s findings in the context of the Washington market for special access.  As the Commission is aware, the DOJ’s findings were issued on the eve of the hearing in this matter.  Public Counsel’s argument was neither presented in its prefiled testimony nor its testimony during the hearing.

II.  VERIZON AND MCI’S REPLY BRIEF

4 
Specifically, in paragraph 61 of Public Counsel’s Non-Confidential Brief, Public Counsel appears to claim that the Department of Justice (DOJ) order approving the Verizon-MCI merger is wrong because (a) Joint Petitioners’ response to Bench Request No. 2 identifies several buildings where Verizon and MCI provide the “only” special access facilities, and (b) the DOJ’s order requiring indefeasible right-to-use contracts (“IRUs”) fails to include these buildings.

5 
Public Counsel’s characterization of the facts is wrong.  First, as Dr. William Taylor testified at the hearing, the DOJ had more data than Verizon or MCI regarding competitors’ special access facilities because the DOJ was able to subpoena the competitors:

This [Joint Petitioners’ list] doesn't pretend to be totally inclusive.  Not every carrier reports to Geo-Lit, so it is an underestimate, but this is the ones that we know about.  The Justice Department, on the other hand, which went through a similar calculation to this one, went out and asked -- actually required CLECs to provide the information about where they lit buildings and what the capacity of those buildings were, so when the Justice Department went through its screens to determine where there were buildings that had a competitive concern, they had more data than what we had.  They had all the data from XO and from everybody else that they essentially subpoenaed to help them make the decision.

6 
Second, as Joint Petitioners’ explained in their response to Bench Request No. 2, the DOJ applied other “screens” to determine if a competitive concern exists:

[I]t is clear that the DOJ did not require IRUs in such circumstances where either or both of the following criteria were met:  the buildings are located within a certain proximity to competitive fiber; and demand for special access services at the buildings was such that no IRUs were necessary.  In addition, the DOJ did not seek any commitments in situations where Verizon and MCI are the only carriers in 10 or fewer buildings located within an MSA.

7 
Finally, if Public Counsel wants to attack the DOJ’s findings, its only remedy is to file comments under the federal Administrative Procedure Act (APA) – it cannot collaterally attack the order in this docket.
  The DOJ’s Competitive Impact Statement of the Verizon-MCI merger discusses this procedure:

The APA provides a period of at least sixty (60) days preceding the effective date of the proposed Final Judgment within which any person may submit to the United States written comments regarding the proposed Final Judgment.  Any person who wishes to comment should do so within sixty (60) days of the date of publication of this Competitive Impact Statement in the Federal Register.  All comments received during this period will be considered by the Department of Justice, which remains free to withdraw its consent to the proposed Final Judgment at any time prior to the Court’s entry of judgment.  The comments and the response of the United States will be filed with the Court and published in the Federal Register.

8 
For all these reasons, Verizon and MCI request that the Commission reject Public Counsel’s claim that the merger will harm the special access market.
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� TR. 425:24-426:9.


� Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 48-50, 58 S.Ct. 459, 462-63, 82 L. Ed. 638 (1938). 


� United States of America v. Verizon and MCI, Civil Action No. 1:05CV02103 (HHK), Competitive Impact Statement (filed Nov. 16, 2005).  A copy of this statement is attached as Attachment A. 
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