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January 10, 2003

o
Washington Utilities and Transportation Commission :f
1300 S. Evergreen Park Drive SW 2=
Olympia, WA 98504-7250 puy
=
RE: Docket TR-021465 ;
¥~

Dear Sir or Madam:

This letter is a follow up on your request for additional information on remote control
regulation. Enclosed is a legal opinion prepared for the Brotherhood of Locomotive
Engineers by Mr. Michael S. Wolly, legal counsel on remote control issues. The opinion
was based on a request from Greenup, Kentucky. The opinion covers the same issues of
preemption that the Washington Utilities and Transportation Commission is addressing.

As always, the Washington State Legislative Board of the Brotherhood of Locomotive
Engineers is prepared to work with and assist all interested parties in this matter. We
remain available to the WUTC and its staff, as well as railroad officials and the public in
general, to assist as needed to address this serious rail safety issue.

Respectfully,

Mark K. Ricci, Ph.D., Chairman
WSLB-BLE

AFFILIATED WITH THE WASHINGTON STATE LABOR COUNCIL, A.EL.-C.1.O.
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ZWERDLING, PAUL, LEIBIG, KAMN & WoLlLY, P.C.

1025 CONNECTICUT AVENUVE, N.W.

SUITE 712

WASHINGTON, D.C. 20036-3420 ADRAHAM L. ZWERDLING (1014-1967)

(202) B37-5000 -
1421 PRINCE STREET, SUITE 400*A
ALEXANDRIA, VA 22314
. (709) 289.437)
FAX: (703) 206-4375

FAX: 1202) 223-B417

December 19, 2002
BY FAX

Bob Harvey (202-347—5237)

BLE

10 G Street NE, Suite 480
Washington, DC 20002

Re: Federal preemption of Greenup, Kentucky Remote Control Ordinance

Dear Bob:

This is in response 1o your inquiry regarding whether the ordinance that Greenup,
Kentucky is considering to ban remate control operation of locomotives would be pre-empted by

federal law.

Section 20106 of the Federal Rail Safery Act provides the standard that would be applied
10 decide that question:

I aws, regulations, and orders related to railroad safety shall be natonally uniform
10 the extent practicable. A state may adopt or continue in force a law, regulation,
or order related to railroad safety until the Secretary of Transportation prescribes a
regulation or issues an order covering the subject matter of the state requirement.
A state may adapt or continue in force an addivional or more suingent law,
regulation, or order reiated to railroad safety when the law, regulation or order--

(1) is necessary 10 eliminate or reduce an essentially local safety hazard,

(2) is not incompatible with a law, regulation, or order of the United States

Government; and

(3) does not unreasonably burden interstate commerce.

Any state regulation must satisfy all three of these requirements in order to survive a preempuion-

based atrack.

F etal v, Doyle et al, 186 F 3d 790 (7° Cir. 1999), which involved the legality of

BNS

Wisconsin’s 2-Tnan train crew law, is the most recent federal court decision addressing this
preemption issuc. In that case, the Court upheld part and set aside part of the Wisconsin law,
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explaining that under the FRSA, “state regulations can il gaps where the Secretary has not yet
regulated, and 1t can respond to safety concems of 2 local rather than nanonal character.” The
legality of the Greenup Couny ordinance will turn on whether it satisfies the three conditions in
the federal statute for staté regulation. We have not seen the proposed ordinance and obviously
cannot say with cerrainty whether any ordinance addressing remote control operations would

survive a court challenge.

We would expect that any challenger would argue that FRA’s 2001 Safety Advisory is "2
regulation or ... order covering the subject matter of the state requirement.” It can be argued
however that is not; that it is merely non-binding notice that does not reach the level of 2
regulation or order. Even if the Safety Advisory is found 10 be a regulation or order, the Greenup
ordinance could survive if it satisfies Ihe three starutory conditions. Plainly. the ordinance must
identify the local safety hazard it is designed to eliminate or reduce if it is 10 have any chance of
standing up To a court challenge. The other conditions - compatibility with the Safety Advisory
and no unreasonable burden on interstate commerce - present mixed factual and legal issues that
we cannot offer an opinion on without further study of the exact sitnation that exists in Greenup
County.

A copy of the Seventh Circuit's decision is atsached for your information.

Sincerely,

(ﬂ!ﬁéﬁ S. Woily

Enclosure

cc w/ encl.: Don Hahs
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186 F.34 790
(Cite a: 186 F.34 790)

United Smatcs Court of Appeals,
Seventh Circuit

BURLINGTON NORTHERN AND SANTA FE
RALNLWAY COMPANY, Soo Line Railroad
Company,

Union Pacific Railroad Company, and Wisconsin
Cenral Ltd., Plaintiffs-

Appellanzs, Cross-Appeliees,

v

James E. DOYLE, Auorney General of Wisconsin,
E. Michae! McCann, District
Anomey of Milwaukee County, Thomas L. Storm,
District Artorney of Fond du Lac
Counry, e18l, Defendanis-Appellees,
Cross-Appellants,
and

United Transponation Union, Intervening
Defendant-Appellee, Cross-Appeliant.

Nos. 98-4057, 98-4149 and 98-4 166.

Argued May 19, 1999.
Decided July 23, 1999,

Railroads broughs action against Wisconsin Anomey

General and district anerneys, seeking invalidation of
Wisconsin's "TWO-Person crew"” statute because Federal
Railvoad Administration (FRA) regulations allegedly
precmpted same safety concerns. The United States
District Court for the Eastern District of Wisconsin,
Y.P. Seadunuehier, Chief Judge, 23 F.Supp.2d 928, held
that parts of sl requiring certain qualifications for
engineers and urain crew members were presmpted, but
1hat pant requiring TWwo-person Créws was nat. On
cross-appeals, the Court of Appeals, Manion, Circuit
Judge, held thar (1) qualification requirements for
locomotive engineeys and (rajamen and requirement
thai a locomotive engineer be at the controls of moving
locomotive were precmpied by federal regulations; (2)
cramue’s  "two-person  Crew" requirement Wwas
precmpted insofar as W banned one-person hostling
and helper movemenss; (3) statute’s prohibiting
one-person Crews on over-the-Toad Operations was not
preempted by FRA regulations; and (4) starute's
preempied provisions were severable from two-persan
crew requircment for Operaons thar were neither
hostling nor helper service.

Affirmed in part and reversed in patt.

TO 12538916943 P.B4-15
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West Headnotes

[1] Federal Courts =716
170BKk776 Mos] Cilzd Cases

Fedeval preemption is a quesdon of stawmrory
interpretation, which the Court of Appeals reviews de
novo.

[2] Stares ©18.9
16Dk18.9 Mos) Cited Cases

Preemption does mot depend 0D 2 single federal
regulavon itself covering the subject marrer of the state

law.

{3} Railroads €230
320k 230 Most Cited Cages

{3] States €18.21
360K)8.21 Mosi Cited Cases

Provisions of Wisconsin's “rwo-person crew” stanuie
establishing qualification requirements for locomotive
engineers and rainmen and requiring that an engineer
be 21 the controls of the locomolive any time it moved
were preemptad by federal regulation, which excluded
persons who moved Jocomotives up W 100 feet in a
rcpairorsuvicingamtoimpccmndmmuinitfmm
the definition of "locomotive engineers,” and, thus,
from qualification requireracmis. 43 USCA. &

20106, W.S.A 152.25¢1)a b, {2), 49 CFR &
240.7.

1] Railroads €230
32¢k230 Most Cired Cases

141 States €218.21
360K18,21 Most Cited Cases

Provision of Wisconsin stamate requiring at least two
créw members on the Lrain or locomotive whenever it
was moving was preempted insofar as it banned one-
person hostling mavements, involving short distance
in train yards, and helper movements, which involve
light ascending or descending movements; Federal
Railroad Adminisration's (FRA) so-called “blue
signal” regulations permitied One-person crews 10
perforro hostling and helper movements, and FRA's
decision to suspend added safcty requirements for
cenain one-person operations were findl dispositions
of its position on the mautey. a9 US,C.A, §20106;

Copr. © West 2002 No Claim 1o Ong. U.S. Govt. Works
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WSA, 192252); 9 CRR 321824

{51 Railroads €223
320223 Mogt Cijed Caes

When the Federal Railroad Administrauion (FRA)
examines a safety concern regarding an acivity and
affirmarvely decides that no regulation is needed, this
hasthceffec!ofbeinganorduthallhcmivityis
permitied.

16] Railroads €230
320230 Most Cited Cascs

[6] States €=18,21
360R18 21 Most Ciled Cases

Provision of Wisconsin statute prohibiting one-person
crcws on over-the-road operations was not preenapied
by Federal Railroad Administration (FRA) regulations,
FRA's decisions regarding bluc signal proiceiion for
ong-person crews showed that the agency considered
and decided the issu¢ with regard w© hosding and
helper operations only. W.S.A. 102.23(2).

{7] Railroads €=230
3204230 Mot Cited Cascs

7] States €=18.21
260K18.21 Most Cited Cases

Federal Railroad Administration's (FRA) safety
compliance agreements with railroad did not negate
FRA’s position on operations of one-person crews
expressly covered Dy the agreements, for purposes af
federal preemption analysis, cven though apgreements
were temporary and FRA was evaluating and revising
its position. 9 US.CA . § 20106,

i8] Railroads &=223
3201223 Most Cited Cases

[8] Stazes €18.21
360K1I8 21 Mosty Cited Cases

Federa) Railroad Administration's (FRA) affirmative
decision Lhat a specific activity should be permited,
evenifjuasothatitcanbcaudi:d.isaﬁnal
disposition approving the activity, for purposes of
federal preempuion analysis. 49 11.5.C.A. § 20106,

[91 Railroads €230
320k230 Most Cited Cascs

{9] Stases ©-18.21
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360k 1R8.2). Most Cited Cases

Federal Railroad Adminisiration’s (FRA) approval of
a 1est program for remote coarrol devices in a
particular operation with a one-pezson crew preempted
state reguladion of one-person créws for remote control
operation of locomotive. 32 1S.C.A. § 20106

[10) Statutes ©64(2)
361k6412) Most Cited Caseg

Preempted provisions of Wisconsin's "two-person
crew" statule were severable from two-pezson crew
requirement for operations that were neither hostling
nor helper service. W.S.A, 192,25(2), 990.00111).

{11} Federal Courts €386
170Bk386 Mot Cited Cases

Whether invalid provisions in 2 stale faw can be
severed from the whole 1w preserve the ret is 2
question of state law. W.S-4. 990.001(11).

*792 Jon 2. Axglrod, Dewitt, Ross & Srevens,
Madison, W1, Ronald M__Jolngon (argued). Akin,
Gump, Strauss, Hauer & Feld, Washingron, DC, for
Plaintiffs-Appellants, Cross-Appellees.

James E. Doyle, pro se, Office of Atorney General,
Wisconsin Department of Justice, Madison, W1, for
Defendams-Appellees and Defendanis.

Thomas C. Bellavia (argued), Office of Anorncy
General, Wiscansin Depargment of Justice, Madison,
W1, for Defendants-Appeliees and Defendants-
Appellants.

Marilya Towpsend, Madison, WY, Lawrance M, Maun
(argued), Alper, Mann & Weisbaum, Washington, DC,
for United Transportauion Union

Thomas L. Smallwgod, Borgelt, Powell, Petesson &
Frauen, Milwaukee, WI, for Association of American
Railroads, Amicus Curiae, American Short Line and
Regional Railroad Association, Amicus Curiae and
American Short Line Railroad Association, Amicus
Curiac.

Sngan K. Iiman, Officc of Anorney General,
Wisconsin Department of Justice, Madison, W1, for
Defendants-Appelianis.

Before WOOD. JR., FLAUM, and MANTON, Circuit
Judges.
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MANION, Circuit Judge.

The plaintiffs, fouwr railroads that operaw io
‘Wisconsin, sued the Wisconsin attorney general and
three county diswmict atlomcys secking a declaraion
that 2 Wisconsin lsw rcquiring Train crews 1o consist
of at least two persons and also requiting crew
members to have cerain qualificavonsis préeempled by
federal regulations promulgated under the Federal Rail
Safety Act, 49 U.S.C. § 20101 er seq. The Unired
Transportation Union, which represepis nearly all
unionized trainmen in the United States, inlervened as
a defendant  The district court decided the ¢asc on
cross motions for summary judgment. Tt held that the
parts of the statute requiring certain qualifications for
engineersand train Crew members were preempied, but
held that the part requiring two-person Crews was nol.

The railroads appeal from the suling regarding the
WO-person Crew requirement. We disagree with he
diswrict coure’s conclusion that the Two-person CIew
requirement is preempred in 1o circumstances. We
nold that federal regulations have approved the *793
use of one-person CTEWs i TWO Types of operations but
not in 2 third. Thus, Wisconsin's two-persan crew
requirement is preempted in part. The defendants
cross-appeal from the finding thav the stanre's crew
qualification provisions arc preempred. We agree with
the disict court.  We also hold that the stawe law is
severable, 5o that the part that is oot preempted can
survive on irs own. We therefore affirm the judgment
of the district court in past and reverse in part.

L
A. Wisconsin's Two-Person Crow Law and This
Suit

On December 15, 1997, Wiscansia enacted Wis. SI31.
§ 192,25 w regulate the qualifications of lrain crew
members and 1o require at least twa peTsons inall train
crews. In its entrety, the starute provides:
¢1) In this section:
(a) "Cerified railroad Jocomotive engineer” means
a person certified undec 49 CFR 240 as a tain
service engineer, locomotive servicing engineer or
student engineer.
(b) "Qualified railroad \rainman” mcans a person
who has snccessfully completed a railroad carrier'’s
training progmm and passed an examination on
railroad operation niles.
(2) No pexson operating or coptrolling any railroad,
as defined in 5. 83.01(5), may allow the operation of
any railvoad train or locometive in this Surc unless

TO 12538916943 P.B6/15
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the railroad train ot locomotive has a crew of atleast
7 individuals, One of the individuals shall be a
certified railroad locamotive engineer. The other
individua! shall be cither a centified railroad
locomotive engineer or a quatified railroad
waimnan, A certified railroad \ocomotive engineer
shall operate the control locomotive at all rimes that
the railroad train or lacomotive is in motion. The
orher crew member may dismount the railroad wain
or locomotive when necessary Yo perfora swiching
activities and other duties in the course of his or her

job.

(3X(a) The office, by rule, may £Yant an exception 0
sub. (2) if the office determines that the exception
will not endanger the life or property of any pevson.
(b) Subsection (2) does not apply to the extent ftis
contrary to or inconsistent with 2 regulation or order
of the federal railroad administrauion.

(4)Any person who violates sub. (2) may bevequired
1 forfeit not less than $25 nor more than $100 for a
first offense, not less than $100 noy more than $500
for 2 2nd offense committed within 3 years, and not
Jess than S$500 nor more than $1,000 for a 3rd
offense commiticd within 3 yeass.

Scciion 192.25 was 10 become effecrive January 1,
1998. On December 31, 1997, the plaintiffs filed this
suir, naming the Wisconsin Arorney General and
three conaty disrict anarneys as defendants, JFN1]
(For convenience, we will refer w these defendants as
“Wisconsin”) Three of the plaintiffs arc large.
national railroads: Burlingron Northern & Santa Fc
Railway Company, Soo Line Railroad Company. and
Union Pacific Railroad Company. The fourth plaintff
is 2 smaller, regional railroad: Wisconsin Cenvral
Limited. _|RN2] =794 Each plainbif operates in
Wisconsin. The complaint alleged thar regulations
prommlgated under the Federal Rail Safery Act
preempted § 192.25, and that the statute violated the
faderal and Wisconsin constitutions. The plaintifls
sought declaratory and injunctive relief. The parnies
agreed thut Wisconsin would net enforce the sunte in
pan ing the oulcome of this litigation, or until
December 31, 1998. (Thepaxﬁshavemtinfomedus
whether they have agreed to continué the stay) The
United Transportation Unjon (UTU) later intervencd
as a defendant.  The paruies filed cross motions for
summary judgment, and subsequently stipulated that
the plaintiffs would dismiss without prejudice the
counts raising consurutional jssues. The dismict ¢oust
granied each side summary judgment in par. The
court held that § 192.15' cmw qualification
requirements were preempred by fedecal Jaw but held
that its requirement for two-person Crews was Aot

Copr. © West 2002 No Claim W Orig. U.S. Govi. Works
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The partes have each appealed pans of the district
court’s decision.

FNL The defendants ase James E. Doyle,
Wisconsin Attorney General, E. Michael
McCann, Distict Antarney of Milwaukee
County, Thomas L. Storm, District Avarney
of Fond du Lac County, and David Blank,
District Anoraey of Douglas County. Each
defendant was sued in his individnal and
official capacities.

FN2. Two associations to which the plaintifls
belong filed an amicus curice brief in this
cour and the distriei court. The Association
of American Railtoads (AAR) is a trade
association whose members are large freight
railroads 2nd the National Railroad Passenger
Corporation (Amrak), [1s members include
plaintiffs Burlington Northern, Soo Line, and
Union Pacific. AAR's membexs represent the
substantial majority of all rail freight in the
United States.  The second amicus, the
American Shon Line and Regional Railread
Association (ASLRRA), is a trade associarion
whose members are small and medium sized
regional freight railrosds. ASLRRA's
members include plaintff Wisconsin Central
and two other regional railroads that operale
in Wisconsin.

B. FRSA Preemption

[1] "[TThc Laws of the United States ... shall be the
mpremel.awofmcLand ... any Thing ia the
Consttution or Laws of any Stae 1o the Contraxy
notwithstanding.* 1.S. Comst. Ayt VIg). 2. Federal
law, therefore, preerupts statc law. The Supreme
Court summarized how the couns are 1o 2nalyze
preemption issues:
Imhcinurestofavoidingunimeudcdmoachmm
on the authority of srates, however, a coutt
imerpreting & federal statte pernaining to a subject
traditionally governed by state Jaw will be relnstant
to find preemption. Thus, precmption will nol lie
unless it is thc clear and manifest purposc of
Congress.  Evidence of preemplive purpase is
sought in the text and structuré of the statuie al
issuc. Ifthe statute cont2ins an express preemplion
claunge, the task of stansiory construction rust inthe
first instance focus on the plain wording of the

TO 12538916943 P.@7-15
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clause, which necessarily contains the best evidence
of Congress’ presmptive inient
C'SY Yronsportation. Inc. V. Easrerwgod, 507 U.S.
658 663-64. 113 S.Cr. 1732, 123 1. Ed.2d 387, {1993
(citations and internal quotations ornined). Because
federal preemption is a question of sanrory
interprctation, we review this issue de novo.

In responseto a pexceived need for comprehensive rail
safety ton, Congress passed the Federal Rail
Safety Act of 1970 (FRSA), as amended 42 US.C. &
2010} er seq. JEN3] The purpose of ihe FRSA wasto
“promote safety in every arca of railroad operations
and reduce railroad-related accidents and incidents,”
39 USC_§ 20101, Thus, the Secretary of
Transportation was given broad power 10 regulate and
a mandate to use thar power: "The Secretary of
Transportation, as necessary, shall prescribe
regulations and issue orders for every area of railroad
safery” 49USC §20103. The Secretary regulaies
rail safety through the Federal Railroad Administration
(FRA). The FRSA also advanced the goul of narional
uniformity of regulation because one of its provisions
expressty preempts swaie laws regulating rail safety. 49
U.S.C. § 20106. Because the FRSA contains an
eXpress presnption pravision, cux task principally isto

y *795 the provision according w its terms.

Section 20106 provides:

EN3. FRSA was formerly codified a1 43
USEC. § 421 er sg but was recodified
without substantive change in Title 49 as pan
of a recodification of rail safety Jaws in 1994.
See Pub._ L. No._103-272. Many prior court
decisions interprering FRSA refer fo the prior
U/S. Code sections. FRSA's preempuion
provision, 49 L1.5.C. § 20106, was codified at
4SUS.C. §£434

Laws, regulavions, and ordess related 10 railroad
safety shall be marionally uniform 1o the exient
practicablc. A stalc may adopt of continue in force
a law, regulation, oz order related 10 railroad safety
waril e Secretary of Transportation prescribes a
regulation or issucs an ordey covering the subject
manter of the staie requirement. A saw may adopt
or continue in force an additional or more stingent
law. regulation, or order related to railroad safery
when the law, regulation or orger—

(1) is necessary o eliminate or reducc an essentially
local safety hazard,

(2) is not incompatible with a law, regulation, or

Copr. © West 2002 No Claim 1o Orig. U.8. Govi. Works
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order of the United States Government, and
(3) does not unreasonably burden imterstate
commerce.

Under this scheme, thea, sate regulations can fill
gaps where the Secretary has not yet regulated, and it
can respond 10 safety concemms of a Jocal rather than
national character.  Wisconsin docs not justify §
192,25 as a response 10 3 Joca) safety hazard, so the
precise issue before us is whether the Secretary
“prescribe{d) a regulation orissus{d] an order covering
the subject maner” of § 132.25. This issuc requires us
(© answor threc sub-issues: What is the "subject
matter” of the stawe requirement? What action by the
Secreiary amounis 10 jssning an  “order™
("Prescribiing] a regulation” is a clear enough wrm.)

When does such an order or regulation *cover” the
subject matter of 2 staie requiremnent?

[2] The third question is the most easily answered
because in Easrenvond the Supreme Court thoroughly
analyzed when FRA regulations "cover” The subject
matter of a state requirement. Noting that "cover” was
a somewhat restrictive werm, the Count held that "[the
pany asserting preemplion] must ¢stablish more than
thar [the regulations] ‘touch vpon' or ‘relate 10' the
subject maver... pre-emption will lic only if the federal
regulations subsantially supsume the subject marter of
the relevant sate daw.” SC7US. at 664-65 113 S.Ct.
1732 (ciwmtions omined). Importanty, preemption
does not depend on a single federal regulation itself
covering the subject mauer of the smate law. In
Eastorwond the Court found preemption by examining
"relawed safety regulations” and "the context of the
overall structare of the regulations.” Id. ap 674 115
S 17532,

What constituics an "order” for FRSA preemption is
lessclear. This term is not defined in the FRSA, and
the Supreme Court has not had occasion to define it.
The district court relied upon the definitian of “order”
in the Administrative Procedures AcL 5 UScC &
$54,6), which defines an order to include “a final
disposition, whether affirmative, negative, injunctive,
or declaratary in form[,] ... other than ruleraaking.”
Cerainly if an agency action consurutes an "order*
under the APA definition, it would be an order for
FRSA precmption. Beeause the actions in this casc fit
the APA definition, we need not decide whether an
acion thar does not fit that definitien conld
sonetheless be an order under § 20106 But we also
note that “final disposition” includes informal
decisions. See Atchisun, Toppka & S F_R.R. v. Pen.
34 F 38437 451 {71h Cir.2994) (em banc) (letter from
the FRA's Chief Counsel announcing change in the

TO 12538916943 P.B8/15
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FRA's imerpretation of law was “final agency action”
because lefier made the FRA's position "absolutely
clear”), aff'd. sub mom. Brotherhaad of Loconiotive
incers v. Atchison, T_& S ERR, S16 US. 152
1168 Ct 595 133 1. 54J.2d 351 1996} (notaddressing
issue of “final agency actiom”), see also United
Transp. Union v, Lewls, 711 .2d 233, 240 (D.C
Cir.1983) (court reviewed agency'’s inlerpretation of
law expressed in lemer).  For preeniption, the
important thing is that the FRA considered a subject
matter and made a decision regarding it. %796 The
particular form of the decision is not dispositive.

“The subject matier of the stare requirement” is the
safetymnmmmes\alelawaddmws. See
Burlington Northerm R.R v. Moniana 880 F.2d 1104
1106 (1L Cir.}989) ("[The FRSA] preempts all stare
regulations aimed ar the same safety concems
addressed by FRA regulatons.”). Generally,
determining the safety cancerms that 3 state or federal
requirement is aimed at will necessarily involve some
level of generalization that requires backing away
somewhat from the specific provisions at issuc. See
Shots v. CSY Transp.. Ine. 38 F.3d 304 307 (b

Cir. 1094) (in analyzing preemprion of stare negligence
claim for inadequate wamning device at rail crossing,
court referred 10 "subject matter of highway safety at
thay crossing”).  Otherwise a suate Jaw could be
preempted only if there were an identical federal
regulation, and, as we noted, Basterwood teaches that
this is not 50, See 507 LL6. 2674, 113 S.Ct 1732
(preemption found theough series of related regulations
and overall strucrure of the regulabons, although ao
regulation dircetly addressed the statc requirement),
see glso Eurlingion Northern . R., 880 F.2d at 1106
(FRA vegulation permining telemetry device rather
than visual inspection preempted state law requiring
wrains to have a caboose because both were aimed at
the safety concern of monitoring brakes and signals al
the rcar of the wmain). But with to0 much
generalizing--"public safery” or *rail safety”-—our
analysis wonld be meaniugless because all FRA
regulations cover those concerms.

IL
A. Whether Section 192.25"s Crew Qualification
Reqguirements Are Preempted

The broad safety concern that § 19225 is aimed at is
ensuring that a wain or locomorive crew can operale
safely. The stamie addresscs this broad concern by
addressing twa related concemns: (1) who is qualified
1o operate a train or locomotive safely. and (2) whatis
¢ minimum pumober of crew persons needed o

Copr. © West 2002 No Claim 10 Orig. U. S. Govt. Works
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opérai a wain or Jocomouve safely. This secion of
guropinionaddressesthe starute’s provisions regarding
the first concern, and the next section addresses the
state's provisions regarding the second concern.

}3) The stawsc addresses who is qualificd to operawe a
wrain in three ways: § 192 2511)a) requires certain
qualificatons for 2 *Cenified railroad locomotive
cngineer”; § 192.251%b) requircs cerain
qualifications for a *Qualified railroad trainman", and
§ 19223(2) requires thar a certified railroad
logomotive eaginesr operate the comwols of the
Jotomotive any time the train or locomotive i roving.
Federal regnlations clearly cover the subject mater of
these requirements,  Scotion 92 251 1)1a) itself
expressly  incorporates the numerous federal
regulaons in 49 CFR. pant 240 thar ser the
qualifications of an engineer. Sectior 192.2511)b)
requires that a trainman be instructed and tested in the
railroad's operating procedures, and the mraining of
railroad cmployees is covered by federal regulations.
See, e.2., 42 CER. 8 217.11ic) (requires tests of
employees). )n the face of the federal regulations,
Wisconsin arpucs that these provisions arc not
preempied not because the federal rogulations do not
cover the subject maner of the siate requivements. but
becanse the state swiatute does not irnpase contmradictory
requirements. The short answer to this argument is
that the 13 of § 20106 provides that a state may
enforce a law “related 10 railroad safety wnhil the
Secretary of TransSponation prescribes a regulation or
{ssues an order coveting the subject marter of the state
requirement.” (Emphasis supplied) This language
does not distinguish between contradiclory state
requirements  and merely duplicauive s\ate
requirements. We previously stated:
[f the Secretary promulgates a regulation thar covers
the subject marer of some state safery requirement,
the siate ®797 requirement Must give wWay {with an
inapplicable exception) even if there is no direct
conflict. that is, cven if the federal and suc
requirements would not place the railroed under
conflicting duries.

Shots. I8 F.3d_at 307,  Morcover, Wisconsin's
requirement that an engineex be at the controls of the
locomotive any time it moves does directly conflict
with a faderal regulation: 42 CF.R. § 230.7, which
excludes from the definition of locomolive
engineers—and thus the requirement to salisfy all
qualifications—persons who move the locomotive up {0
100 feet in 3 repair or scyvicing area W inspect and
maintain it. These three provisions of § 192.25 are
thercfore preempted by the federal regulavions.

TO 12538916943 P.@9-15
Page 6
B. Whether § 192.25's Two-Person Crew
Requirmemh?mmmd
1. General Backgrouad

Section 192.25(2) also requires that ai 18458 tWO CTEW
members be on the train or locomotive whenever nis
moving, although it permits the second cTew member
mdjsmonmthaminzopcrformnsxsnchas
swirching and coupling or uncoupling. This provision
expresses Wisconsin's conclusion that lone enginesr
and remote control operations are Always unsafe.
There is no federal regulation directly addressing when
Tone engineer OF remote control operations are safe; if
there were, this would be an easier case. So, as
Fosrorwand teaches, we have 1o examine all related
regulations and orders to see if the FRA has
determined when these operations may be donc. The
parties make all-or-nothing arguments regarding the
TWO-pErson Crew requirement. That is, they argue
either that the FRA has approved all one-persan Crew
operations, or that il has approved none. We think a
more flexible analysis is required because one-person
crews are used in various types of operations that differ
from each other considerably.

The number of crew persons on a train is determined
by the opemuing conditions and, sometimes, by the
terms of the railroad's collective bargaining
agreements,  Generally wains opérae with two or
three crew members: an engineer and a conduciar and
(possibly) a brakeman (The crew members are
sometimes called *trainmen.") Prior to the demise of
the steam locomotive, at lcast two Crew members were
needed in the locomotive itself; e engineer and the
Gireman. But with the advent of diesel locomotives, the
engineer can operate the locamotive by himself, and in
some opelations, a conductor of brakeman s not
essendal. Thus, some roilroads operate mains with
only one crew membex in thres different siragrions that
are relevant w0 this case: “hostling® movements,
*helper* movements, and sgver-the-road” movemenis.
*Hostling™ movements involve short distances at a
train yard, After the irain has arvived ar the yard and
its cars are uncoupled, an employee, calied 8 “hostler,”
will often move the locomotive to another area.
Locomotive movements without any awtached cars are
called "light" movements. “Helper" movements are
another type of light movement, Someumes 3 train
will have to ascend or descend a restrictive prade that
requires more locometive power than it has. Toassist
it over the grade, a "helper” locomotive is sent from
the yard and connects to the front or back of the wrain,
which then is able to make the ascent or descent.
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Afterwards, the helper locomotive is uncoupled and
coturns o the yard, Finally, “over-the-road”
movements javolve hauling wain cars ‘berween
terminals.  Presently it appears that none of the
plaintiffi uses One-peson Crews for over-the-road
movements in Wisconsin. Under their cument
collective bargailing agreements, Burlington
Northem, Soo Line, and Union Pxcific cannot use
one-person crews for any over-the-road movemenis.
They state that they would consider doing 50 when and
if they are able to negotiate a change to their
bargaining agreemants. Wisconsin Central previously
usedone-pm-soncxtwsfomver—th:-roadmovememsin
Wisconsin, *798 but its use of them has been dictated
by the terms of safety agrecments with the FRA.

The FRA has had several occasions in the 1990's 10

roview the safery of some aspects of one-PETsOn CTEWS.
To decide the extent to which § 192.25's two-person
gew requizement has been preempted, we must
examine the FRA's various orders and regulauons and
detennine whether they have “covered” the subject
maner of safety for one-pérson crews in any of these
different types of operanions.

2. Federal Regulations and Orders Regarding
Train Crew Size¢

a The Blue Signa! Regulations

In 1993, the FRA promulgated a new rule regarding
murility employees” temporarily assigned 0 work with
train or yard crews. Some backpround is necessary 0
understand the FRA's rule-makiug. Since 1970, the
FRA's regulations had distinguished "“train and yard
crews” from "workers."_[FN3] The former were the
engineers, conductors, and brakemen who were
assigned 1o a particular train—"rolling equipment.”
“Workmen" were craployees who were not a part ofa
particutar crew but whose job required them w work
on, under, or between rolling equipment doing such
things as inspecting or rcpainng locomotives and cars.

When 2 worker was working on, under, or berween
rolling cquipment, he was required to comply with
centain “blue signal” rules found in 29 CF.R pan218.
Essenially, the worker posted a blue flag or signon or
near the train. No one could then move the train until
he had found the worker who posted the blue signal
and verified that the worker was not in danger when
the train moved. Train and yard crew members were
generally excluded from the blue signal requirement.
The logic of the rule is simply that one of the greatest
dangers 10 an employec working around rolling
equipment is Thal the equIpIMEnt Tight move

TO 12538516943 P.18-15
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unexpectedly becanse of a lack of commmnication
between the crew and a worker. Recause train and
yard crews work together as a team and keep in
constant cormunication, there is much less danger of
the engineer unexpeciedly moving the train while
another crewman is, for example, uncoupling a car.

FN4_ Actually the regulations first called
these employees "workmen,” bat thar term
was changed 1o "worker” in 1993. We use
the current rerm for convenience. '

In 1993, however, the FRA modified its regulations 1o
account for substanual changes in the 1ypical size of
train crews, and the development of a new type of
employce: the “utility employes.” In announcing the
new regulation, the FRA stated:
Since promulgation of the regulation {in 1970}, the
size of train and yard crews has becn significantly
reduced through the collective bargaining process
and increased operating efficiencies.
Implementation of the recommendations  of
Presidential Emergency Board No. 219 ('PEB 219
(see Pub._L. No. 102 25, 1991) is greatly
accelerating this process. Through this and prior
Processes, crews that ance consisted of a locomotive
enginecr. Areman, conductor, and Two Trainmen,
have in many cases been reduced 0 3 lacomative
engineer and copductor only.

58 FedReg 43288  As the crew sizes decreased,
many railroads began using »ntility employees® who
were auached temporarily 1o wain and yard crews.
Under the prior regulations, there was confusicn and
disagreeraent about whether these utility employees
were Lrain and yard cvew members, thus excluded from
e blue signal requircment, or were workers who were
pot. Afier studying the simation, in 1993 the FRA
changed the regulations to expressly account for the
changes in the industry. The new regulations defined
1rain and yard crews, utility employees, and workers,
and set our when each was subject 10 the blue signal
requirement. In so doing, the FRA recognized *799
that sometimes irain or yard crews had only one
person, and it adopicd 2 different standard for such
crews.

The regulavons provided thara utility employee could
be part of train and yard crews, and so excluded from
the blue signal requirement, only when an engineer
was at the controls of the Jocomonive, or at least in the

cab. 29 C.ER. §218.22(c) & (&). TheFRA explained
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that "[i]he presence and vigilance of the engineer &l
the controls (or, at the very Jeast, in the ¢ab) of the
controlling locomotive is esseqmal.” 38 FedReg,
43291, The FRA permitied, however. another
member of the train or yard crew to go into the cab if
the engineer had to perfonn some function outsid¢. fd.
The notice also explained:
A single locomotive e jneer in helper seyvice, ora
single hosiler may Rot wke advaniage of the
exclusion from blue signal protection unless joincd
by a utility employee. Absent a crew mermber 10
monitor the locomotive, bluc signal protection is
required.

Jd. The exclusion of single-person train and yard
crews from the blue signal protection was noted only
in the preamble w the new rule, not in the text iself.
The FRA later explained why it had don so:

FRA's notice of proposed rale making requested
comment on the protection needed for a single
tocomotive engineer performing helper or hoster
service...  Protecting one-member crews was
therefore within the scope of the natice. FRA chose
nonoaddrcssrhesnbjectinmlemmbecausenn
comments weye reccived. In the preamble o the

one-member crews.  JU was stated that a lone
engincer could not take advantage of the exclusion
from blue signal protection unless joined by a utility
mployeewmncma:melocumnﬁvecabwas
always occupied,

60 Fo.Ree 11047,

Jn responsc 1o the preamble’s raaking one-person train
and yard crews subject to the biue signal requireraent,
the AAR petitioned ihe FRA for reconsideration. On
March 1, 1995, the FRA announccd an amendrment 10
the rule. 60 Fecd Rep, 11047. The FRA surmary
stawed "[t]he amendmont will permit single-person
crews 1o work within the protections provided for train
andyard crews.” Jd. The FRA expressed its continued
concern "with the unique risk faced by lone engincers
despite the current lack of evidence of 4 i

injury record for one-member crews.  An cngineer
assigned to helper or hosuler service must frequently
perform wotk, such as placing rear end markexs Or
makiag connecuens between locomatives, that puts
thay employee in danger, particalarly when this work
is performed in congested terminals and rail yards."
60 Fed Reg, 11047, 11048, So the FRA issued a new
regulation, 439CEFR. S 218 24, which permitted a lone
engineer 0 work on. undez, or between rolling stock
withour blue signal protection only if cenain specified
conditinns were ract. The regulation also covesed how

TO 12538916543 P.11-15
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asingle engineeriuhelperservicewonld COMUNUNICAte
with the crew he was acsisting and how the Two aews
would go about moving their respective trains. 1
response @ this new rule for one-persan crews, the
FRA received Tuimerous comments and petitions.
After reviewing them, the FRA suspended the
regulation as of its effective date, May 15, 1995. &0
The FRA also rcopened the
commen period on the amendment »regarding only
the issue of ONe-PETSOR cTews” and the comment period
is apparently still open.

b. The Wheeliog & Lake Erie Remote Control
Test Program

By 1993 some railroads had begun using remote
control devices with their one-person crews. These
devices permined 2 Jone engineer worldng outside the
cab 1o move the locomorive. Thus, 8 lone engineer
would be able to perform a task that previously wonld
have required the enginecr 1o be in the cab moving the
locomotive and cammunicaing by radio with another
crew 400 member wosking on the ground. Theuse
of these devices raised some significant regvlatory
complisnce issucs. In January 1993, the Wheeling &
Lake Erie Rajlway Company peiitioned the FRA for
waivers from certain regulatory requirements so that it
could uSe rerote control devices with lone engineers.
The FRA invited comment, conducted a public
hearing. and thea ob November 18, 1994, jesued &
potice that it would conduct 3 TwWo-year st program
for remote control devices involving Wheeling & Lake
Erie, although it encouraged other railroads 10 join the
1est program. 59 Fed, Re€, 59825, The FRA allowed
the continued use of remore conmol devices by OIbEr
railroads anly if they participated in the two-year test
program. SO Fed. Ree, 59827, The UTU petitionsd
the FRA to prohibit any use of remote comro} devices,
put the FRA denied that petition. See A1 Fed, Rep,
58757

. Wisconsin Central's Use of One-Person Crews
for Over-the-Road Movements, Use
of Remate Controls, and the FRA's Review

In 1996, Wisconsin Cenural proposcd expanding its
use of one-persan Crews for some over-the-road
movements an four new TOWEs. (Al the ume
Wisconsin Central used one-person Crews 08 four
other rowies.) On Apnil 25, 1996, the UTU petidoned
the FRA for an emergency order banning Wisconsin
Cenural from using one-person crews for any
over-the-road mavements. (The FRA has aotyet maled
on this pedtian.) The FRA then began reviewing
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WisoonsinCmua\'suseofone-personctewsandasked
it not to cxpand its use of one-person CIEws for
over-the-road movement during the review period
Wisconsin Central agreed.

In a May 8, 1996, letiet 0 Wisconsin Ceaual, the

FRA stated:
We are aware that other railroads, as well as your
own, cucrently operaic one-persen wains. Forihe
most pary, these opcrations are short, slow wains.
You intend, however, 10 move mixed freight over
Jong distances in these four rontes,  As youbo doubt
realize, your proposed operationsare novel, and pose
many complex problems.
Although there 3rc do available datm proving
OTC-PASON CTEWS are unsafe, there are also no dawa
showing operations of the type you propose 10 be
safe....

The FRA listed a number of safery concerns and
direcied Wisconsin Cenual 10 submit an action plan
detailing its opcrating standards for one-person Crews
and addressing these issues. The FRA approved
Wisconsin Central's continued use of one-person Crews
on the four exishng routks while the FRA studied the
mauer.

In Sepilember 1996, Wisconsin Central notified the
FRA that it wanted 10 begin using remote conrol
devices lo move locomouves at two of its rail yards in
Wisconsin.  On September 17, 1996, the UTU
petiioned the FRA for an emergency order banning
the use of remote control gdevices not only by
Wisconsin Central but by all railroads. (The FRA has
not yex ruled on this petition cither.) On November 18,
1996, the FRA announced that it would conduct public
hearings in Wisconsin oa the issue of Wisconsin
Cenixal's use of one-person Crews and the use of
remota control devices in general. ‘The hearings were
held on December 4 and 3, 1996, in Appleion,
Wisoonsin. Numerous persans \estified regarding the
safety of one-person CTews and remote contral devices,
including then-Wisconsin State Represcniative John
Dobyns. Dobyns admined he was 0o expert on

conteol devices were not safe. Shonly afier testifying
a1 the FRA hearings, Dobyns introduced the bill that
eventually became §102.23.

On January 10, 1997, the FRA wrots a lener to
Wisconsin Central in which it indicared that it was
reviewing the issves raised ar the December hearings.

The FRA permitted Wisconsin Céenual to continue
with its then- current use of one-"801 person crews,

TO 12538916943 P.12-15
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bmmlditwwaitumilnﬁmlmwsionbefoxc
expanding its use of one-parson crews. The FRA did
bar Wisconsin Central from implementing remote
controlled operations, Rowever. Duc 1o a high accident
1ate, the FRA began conducting a broad study of all of
Wisconsin Central's operations. On February 8, 1997,
Wisconsin Cental and the FRA erered into a Safety
Compliance Agreement. The agrecment permitted
Wisconsin Central 1o conumue using 0AL-PETSON CIEWS
for light MoVCMeNIS, that is,Jocomorive only, but not
for over-the-road MOVCMERLS, and it prohibited
Wisconsin Central from using remote control devices.

Those restrictions did not apply 0 Wisconsin
Cenwal's Port Inland, Michigan, wrminal.  This
agreement ended after 12 months and was replaced
with a new Safety Compliance Agrecment. The new
agreement  praised Wisconsin Central for it
compliance with the priar agreement ang as a resul
expanded slightly the types of one- person crew
movements that Wisconsia Central could conduct.
The second agreement also had a 12-month term,
which has now expired. The record is silent as 10
whether Wisconsin Central has entered into another
agrcement.

3. The Precmprive Effect of The Federal Orders
and Regmlations

[4] As we noted ahove, the record shows that there are
three differemt kinds of onc-person Crew operauians:
hosding  movements, helper movements,
over-the-x03d movements. As we discuss in deail
below, on this record, we conclude that the FRA has
issued final disposiﬁons-“rcgulaﬁons“ and "ovders”
onder & _20106--permiming one-person Crews 10

hostling and helper movements, but has not
done so for one-person over-the-road operations. Thus,
§19225(2)'s two-persen crew requirement is
preempied insofar as it bans one-person hostling and
helper movements.

[S1 As we discussed above, perween 1993 and 1995,
the FRA considered and promulgated regulations
governing when blue signal prorection had to be used
when a lone engineer performed hosthing or helper
service. In response to a petition for reconsideration,
it suspended the regulation placing additional
requircments on ong-person CrEWs (49 CEFR_§
218 24).  As our description of e rule-making
pracess shows, the FRA considered the issue of safery
for one-person Crews conducung thess Two 1ypes of
operations and whether addirional precaurions were
needed. It ultimately decided not 10 impose any.
When thc FRA examines a safety concem regarding an
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actvity and affirmatively decidsthatmregumionis protection for One-person CYCWS showed that the
needed, this has the effect of being an order that the agency considered and decided the issue with regard 10
activity is permined. See EMM_RZJ_ hosting and helper operations only. The FRA'S
i Uril. Copint'n. 926 2,24 567, 370 (61 Cir, 1993) regulations and its discussion of them in the Federal
decision ROt 10 LMPOsE requirement of walkways Register do not show that the agency considercd the
on railroad bridges preempied stae requircment of issue of ona-person Crews in other types of operations.
such walkways); Burlingian, Northern R.R. 850 F.2d The plaintffs rcly on the FRA's test program of
a1 1266-G7 (FRA'S considering adopuing yule requiring remote contral devices and the smtements it made
caboose but declining 1© do so reinforced conclusion Wisconsin Central ahout other railroads conducting
that wlemetry regulation precmpted state reguiremeny one-person Operations as evidence thst the FRA
for caboose); Missouri & Pacific RR_V. Texos RK. approves one-person operations generally.
QM@MM (same). plaintiffs seesn to argue that becauss the FRA is aware
The district court was therefore incorréct 10 conclude of one-person operalions and has not proscribed them,
that because 43 CF.R_& 218,28 was suspended it is it must necessarily approve them as safe.  This does
irrelevant vo the issue of preemption. The decision t0 not follow. Such a position gives oo much weight 1o
impose the added safely requirsments for cenain agency in acuon. The record shows unequivocally
ONe-pErson operations and the decision 0 suspend it ot the FRA is aware thal the railroad industry uscs
were final disposicions of the FRA's position on the one-person crews for some over-the-road operations.
matier, and were thus “orders” under § 20106, And it shows that the FRA has not prohibited this
practice. although it curvemly has the maney ander
Wisconsin argues that the subject matter of the FRA'S consideragion. But what the record dots not show is
orders and regulations was blue signal protection, not thar the FRA has considered the issue and
the minimum safe crew size. That argument 00 affirmatively decided notto regulate such operations.
fincly slices the subjecy maner of the federal Only this sovt of affirmative decision préempis state
regulations.  The FRA considered whether a lone requirements. Asthe Supreme Courtheld in applying
engineer could safely conduct hosting and helper a different stanuie, * ‘where failure of... federal officials
service without bluc signal of some other additional affirmatively to exercise their authority takes on the
prowection; it concluded that he could. Wisconsin characier of a ruling that no such regulation s
arpues that in deciding that these «8032 lone engineer appropriate or approved pursuant 1o the policy of the
operaﬁonsweresaf:wdthonthlue signal protcction, the camie, SlAtes are ool permitied 10 use their palice
FRA did notdecide the more basic issue of whether the power 10 enact such a regulation.” Rav v. Afanne
operations were cafe at all. This argument is too Richfield Co., 435 P.S.)SL, 178 98 S.C, 988, 55
oerow. So also is Wisoonsin's argumeat that the T Bd.2d 175 1978) (quoting Berhleliers Steel Lo
FRA's decision that lone engineers could safely ork Stawe Labor Relations Bd., 330 11.8. 76
conduct hostling and helper operations without blue 774,67 S Ct. 1026, 91 L.Ed 1234 (1947) {omission
signal protection merely “touches upon” rather than in original). As the Fiflh Circuit put it, the difference
substantially subsumes the subject of whether is berween an agency saying " 'ye haven't looked at
one-pmoncrewsweresafefonheseopmﬁons. The [the issue) yet,' rather than, as Rav requires, 'we
FRA's more specific conclusion that the operations haven't done anything because we have derermined it
were safe without added precautions encompasses the is appropriate 10 do nothing. * Mlxsourt P_RR. v.
more general one that they are safe. Wisconsin's Texas R.R_Commyn 833 F,24 570, 576 (5th Ciz. 1987).
requirement that two persons conduct these operations The record does mnot show that the FRA'S
directly contradicts the FRA'S decision that One person consideration of onc-person Crews on over-ihe-road
may do them safely. Under § 20106, Wisconsin's opexations has taken on the character of an affirmarive
requirement must give way. To the extent § decision 1o do mnothing, if and when it does, that
192.25{2)'s TWO-person CIEW requirement applies to decision will preempt & 192.25. Bur upti it docs,
hostling and helper operations, it is preempted. Wisconsin is fre¢ 10 require wo-person Crews on
over-the-10ad operations.
|61 We do not reach the same conclusion regarding
one-person Crews on over- the-road operations, {71/8] There arc a few more aspects of this case that
however.  The plaintiffs argue that the FRA has require further discussion. The first is the preemptive
affirmauively approved all ans-person operations, but effect of the FRA'S Safety Compliance Agreemenis
the record does not suppon this argument. As we just with Wisconsin Cenwral. The plainsiffs relied on these
discussed, the FRA's decisions regarding blue signal agreements O chow that thc FRA had genevally

approved Qne-person cTews. As discussed above, the
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j_l_l_lWhethcrinvalidpmrisionsinasmelawcanbe 118
severed from the whale 0 preserve the rest is e
quesdonofsmzlaw. Loavitry, Jane 1. 318 U.S 137 In conclusion, the gualification requirements for

116 S.CL 2068 2060, 135 L B¢ 2d 333 (1996), locomotive engineers in *B05 § 192.25;1)(a) and for
Brrketev. rane Avcodes, Inc. £ 1S 49] 506 jon §

103 5.Ct, 2794, 86 L .Ed2d 304 11985). Borh Leavils 192.2512)'s requirement that a locomotve enginger be
and Brockert involved statutes that werz partially atthe controls of a locomotive anytime it moves is also
invalid because some of their provisions wete precrapted. Gecrion_192.25(2)'s Two-person crew
anconstitutional. We have found no case addressing requirement is precmpted for hostling and helper
the severability of a statc stawre that was partially movements. 1t is also préempied 1© the extent that
preempred, We assume for purposes of deciding this one~person Operations are the subject of a Safety
case that state law would also govers this issue. Compliance Agreemcnt berween Wisconsin Central
Wisconsin's scverability law was created by statute: and FRA. Finally, the preempted portions of the
Thepmvisionsofmestamlcsarcs:venble.... Ifany samte are severable from the rest SO that those
on of the starues or of a session law is ptuvisionsnotpxmm:mysundonﬂmirown.
invalig, or if the ication ol cither (o any person
or circumstance is invalid, such invalidity shall not The judgmem of the district count is therefore
affect other provisions or applicauons which can be AFFIRMED IN PART and REVERSED IN PART.
given effect without the invalid provision of
application. 186 F.3d 790
Wie, Spat. §930,00111)). "The factors 10 consider in END OF DOCUMENT

deciding whether 3 Siahait should be scvered from an
invalid provision are the intenl of the legisiature and
the validity of the scvezed pontion sianding alone." In
re Hezzie R. (Siate v, Hegziz R.j. 215 Wis.2d 848, 580

LW 2d 560, 665 {1998) (quotation omited). Section
152,25 (3) provides hat subsection (2) of the statute,
which contains the AWO-PETSON Crew requirement, shall
pot apply to the exient it is contrary to federal
regulations. This provision of course has no practical
effect because the Supremacy Clanse of the US.
Cmstimﬁonmakesrhemmcmlyonlymrhecxmx
it does not condlict with federal law. Bur it does
evidence a legislative intent to keep whaiever part of
subsection (2) was not preempted. Tt does 1oL, of
course, expressly show an iawent to keep a part of
subsection (2) when spbseciion (1) had also been
preempted.  But we think the intent is clear enough
and the purpose of § 192.25 is not thwarted by federal
preemprion of subsection (1). Although the stae
raquinmmfacqumliﬁcations areineffecuve this
does not mean that any miscellaneous person could
operate a train 1o Wisconsin. Subsection (1) 8
preempted preciscly because the FRA has covered the
subjecy maner of CTew qualifications with its extensive
regulations. Indeed, {he Wisconsin legisiature merely
adopted the federal standards for enginsers and ils
standards for wrainmen are compatble with the federal
requirements and certainly less extensive. Thus, we
conclude that the remaining pasts of § 19225 can be
given cffect without the preempted parts, 2nd that the
legislature so intended. We therefare decline to strike
down the Statue in its enirety.
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