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United Nations Act, Special
Economic Measures Act Export and Import Permits Act.

1. We may be required to immediately cancel your coverage effective on the day that we determine that we 
have transacted business with an individual or entity associated with your policy on a prohibited list or 
connected to a sanctioned country as described in the relevant Trade Sanction.

2. If we cancel your coverage, you may not receive a return premium unless permitted pursuant to the 
relevant Trade Sanction.  All blocked or frozen funds will be placed in an interest bearing blocked account 
established on the books of a financial institution. 

3. We may not pay a claim, accept premium or exchange monies or assets of any kind to or with individuals, 
entities or companies (including a bank) on a prohibited list or connected to, or carrying on business in, a 
sanctioned country as designated by the relevant Trade Sanction.  Furthermore, we may not defend or 
provide any other benefits under your policy to individuals, entities or companies on a prohibited list or 
connected to, or carrying on business in, a sanctioned country as designated by the relevant Trade 
Sanction.
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Loi sur les Nations Unies, Loi sur les mesures économiques 
spéciales Loi sur les licences d’exportation et d’importation.

1. Nous pourrions être tenus de résilier immédiatement votre couverture, avec prise d’effet le jour où nous 
estimons que nous avons fait affaires avec une personne ou une entité associée à votre police qui se 
trouve sur une liste d’interdiction ou liée à un pays visé par la sanction commerciale pertinente.

2. Si nous résilions votre couverture, vous ne recevrez peut-être pas un remboursement de prime si la 
sanction commerciale applicable ne le permet pas. Tous les fonds bloqués ou gelés seront placés dans un 
compte bloqué portant intérêt ouvert auprès d’une institution financière.  

3. Il est possible que nous ne puissions pas régler un sinistre, accepter une prime ou échanger de l’argent ou 
des biens de quelque sorte que ce soit lorsque la personne, l’entité ou la société intéressée (y compris une 
banque) se trouve sur une liste d’interdiction, est liée à un pays sanctionné ou exerce des activités dans un 
pays visé par la sanction commerciale pertinente. De plus, il pourrait nous être impossible de défendre ou 
d’indemniser par ailleurs aux termes de votre police des personnes, des entités ou des sociétés qui se 
trouvent sur une liste d’interdiction, sont liées à un pays sanctionné ou exercent des activités dans un pays 
visé par la sanction commerciale pertinente.
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Ironshore Insurance Services LLC.          Page 1 of 4 

IRONSHORE CANADA LTD.
333 BAY STREET, SUITE 1120, TORONTO, ON M5H 2R2 

ADMINISTRATOR FOR

PEMBROKE MANAGING AGENCY - LLOYD’S SYNDICATE 4000 
UMR# B6081CB002561D

BUYER-SIDE EXCESS REPRESENTATIONS AND WARRANTIES INSURANCE POLICY

BINDER LETTER 

August 8, 2018 

POLICY NO. C446158518

AGREEMENT Purchase and Sale Agreement entered into as of August 8, 2018, by and among 
(i) MIP Padua Holdings, L.P., (ii) Moby Canada Limited Partnership by its general 
partner Moby GP Canada Corporation  and (iii) solely with respect to Section 
5.15 and, solely with respect to Section 5.15(f), Section 9.12 thereof and not 
for purposes of any other Article, Section or provision of the Acquisition 
Agreement, Macquarie Infrastructure Partners Canada, L.P., Macquarie 
Infrastructure Partners International, L.P., Macquarie Infrastructure Partners 
A, L.P., and Macquarie Infrastructure Partners II AIV, L.P 

NAMED INSURED Moby Canada Limited Partnership 
c/o OMERS Infrastructure Management Inc. 
100 Adelaide St W, 21st Floor Reception 
Toronto, ON M5H 0E2 
Canada  
Attention:   Steven Zucchet, Managing Director and Managing Director, Legal 
Facsimile: (416) 361-6075 
E-mail: szucchet@omers.com 

POLICY PERIOD From August 8, 2018 (“Inception”) until the date that is the six-year anniversary 
of the Closing Date (the “Expiry Date”). 

LIMIT OF LIABILITY $40,000,000 in the aggregate, excess of the $40,000,000, excess the Retention.
RETENTION $5,000,000, in the aggregate
PREMIUM (EXCLUDING TAX) $576,938 (exclusive of insurance tax); provided, however, that if the Interim 

Period is longer than 180 days, the Premium will increase to $663,478 

SCHEDULE OF PRIMARY 
POLICY 

AIG Insurance Company of Canada
Policy #: 17712134 
Limit of Liability: $40,000,000, in the aggregate 

BROKER EgR Inc.
600, De La Gauchetière O. 

Exh. SZ-3 
Page 126 of 257



Ironshore Insurance Services LLC.          Page 2 of 4 

6th floor, Montreal
Quebec, H3B 4L2 

COMMISSION The brokerage commission is NIL.

POLICY FORM The Buyer’s excess representation and warranty insurance policy including all 
schedules and appendices as attached hereto as Appendix A. 

COVERAGE FORMS AND ENDORSEMENTS SCHEDULE: 

BUYER-SIDE EXCESS REPRESENTATIONS AND WARRANTIES INSURANCE POLICY as attached hereto as Appendix A.
Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Policy attached 
hereto as Appendix A. 

CONDITIONS OF THE BINDER:  

Issuance of the final Policy and coverage for any Loss thereunder shall be subject only to the satisfaction of the 
following conditions: 

1. Receipt of: 
a. A final closing set of documents, including the final, executed Acquisition Agreement (with all 

schedules, exhibits and attachments thereto) on or prior to 60 days following the Closing Date. 
b. An electronic copy containing, to the Named Insured’s Actual Knowledge (as defined in the 

Primary Policy), the online data room on or prior to 60 days following the Closing Date. 
c. Final copy of Primary Policy (and related binder) 

2. Payment of 10% of the Premium to the Insurer in cleared funds on or prior to August 13, 2018 and 
payment of the balance of the 90% of the Premium to the Insurer in cleared funds within 30 days of the 
Closing Date. 

3. The closing of the transactions contemplated by the Acquisition Agreement (the “Closing”) shall have 
occurred in accordance with the terms and conditions of the Acquisition Agreement. 

4. Delivery to the Insurer of electronic copies of the executed Inception No Claims Declaration and Closing 
No Claims Declaration in the time periods specified in the Primary Policy. 

5. Reasonable access to the Deal Team Members to allow the Insurer to participate in the “bring down” due 
diligence investigation prior to the Closing. 

Important: Read Carefully 

This Binder shall terminate automatically upon the issuance of the policy.  This Binder does not apply to the extent 
that trade or economic sanctions or other laws or regulations prohibit us from offering or providing insurance.  To 
the extent any such prohibitions apply, this binder is void ab initio.  

Issuing Company: Pembroke Syndicate 4000 at Lloyd’s 

Thank you for your consideration.  If you have any questions or concerns, please feel free to contact me. 

Sincerely, 

Ironshore Canada Ltd.  

By:  
Dane Hambrook 
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provided, however, 

C446158518
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[Signature page follows] 
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IN WITNESS WHEREOF, the Insurer has caused this policy to be signed below by its President and Chief 
Executive Officer.

PRESIDENT & CEO     
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United Nations Act, Special Economic Measures Act
Export and Import Permits Act.

1. We may be required to immediately cancel your coverage effective on the day that we determine that we have transacted 
business with an individual or entity associated with your policy on a prohibited list or connected to a sanctioned country as 
described in the relevant Trade Sanction.

2. If we cancel your coverage, you may not receive a return premium unless permitted pursuant to the relevant Trade 
Sanction.  All blocked or frozen funds will be placed in an interest bearing blocked account established on the books of a 
financial institution. 

3. We may not pay a claim, accept premium or exchange monies or assets of any kind to or with individuals, entities or 
companies (including a bank) on a prohibited list or connected to, or carrying on business in, a sanctioned country as 
designated by the relevant Trade Sanction.  Furthermore, we may not defend or provide any other benefits under your 
policy to individuals, entities or companies on a prohibited list or connected to, or carrying on business in, a sanctioned 
country as designated by the relevant Trade Sanction.
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Loi sur les 
Nations Unies, Loi sur les mesures économiques spéciales Loi sur les licences 
d’exportation et d’importation.

1. Nous pourrions être tenus de résilier immédiatement votre couverture, avec prise d’effet le jour où nous estimons que nous 
avons fait affaires avec une personne ou une entité associée à votre police qui se trouve sur une liste d’interdiction ou liée à
un pays visé par la sanction commerciale pertinente.

2. Si nous résilions votre couverture, vous ne recevrez peut-être pas un remboursement de prime si la sanction commerciale 
applicable ne le permet pas. Tous les fonds bloqués ou gelés seront placés dans un compte bloqué portant intérêt ouvert 
auprès d’une institution financière.  

3. Il est possible que nous ne puissions pas régler un sinistre, accepter une prime ou échanger de l’argent ou des biens de 
quelque sorte que ce soit lorsque la personne, l’entité ou la société intéressée (y compris une banque) se trouve sur une 
liste d’interdiction, est liée à un pays sanctionné ou exerce des activités dans un pays visé par la sanction commerciale 
pertinente. De plus, il pourrait nous être impossible de défendre ou d’indemniser par ailleurs aux termes de votre police des 
personnes, des entités ou des sociétés qui se trouvent sur une liste d’interdiction, sont liées à un pays sanctionné ou 
exercent des activités dans un pays visé par la sanction commerciale pertinente.
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United Nations Act, Special Economic Measures Act
Export and Import Permits Act.

1. We may be required to immediately cancel your coverage effective on the day that we determine that we have transacted 
business with an individual or entity associated with your policy on a prohibited list or connected to a sanctioned country as 
described in the relevant Trade Sanction.

2. If we cancel your coverage, you may not receive a return premium unless permitted pursuant to the relevant Trade 
Sanction.  All blocked or frozen funds will be placed in an interest bearing blocked account established on the books of a 
financial institution. 

3. We may not pay a claim, accept premium or exchange monies or assets of any kind to or with individuals, entities or 
companies (including a bank) on a prohibited list or connected to, or carrying on business in, a sanctioned country as 
designated by the relevant Trade Sanction.  Furthermore, we may not defend or provide any other benefits under your 
policy to individuals, entities or companies on a prohibited list or connected to, or carrying on business in, a sanctioned 
country as designated by the relevant Trade Sanction.
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Loi sur les 
Nations Unies, Loi sur les mesures économiques spéciales Loi sur les licences 
d’exportation et d’importation.

1. Nous pourrions être tenus de résilier immédiatement votre couverture, avec prise d’effet le jour où nous estimons que nous 
avons fait affaires avec une personne ou une entité associée à votre police qui se trouve sur une liste d’interdiction ou liée à
un pays visé par la sanction commerciale pertinente.

2. Si nous résilions votre couverture, vous ne recevrez peut-être pas un remboursement de prime si la sanction commerciale 
applicable ne le permet pas. Tous les fonds bloqués ou gelés seront placés dans un compte bloqué portant intérêt ouvert 
auprès d’une institution financière.  

3. Il est possible que nous ne puissions pas régler un sinistre, accepter une prime ou échanger de l’argent ou des biens de 
quelque sorte que ce soit lorsque la personne, l’entité ou la société intéressée (y compris une banque) se trouve sur une 
liste d’interdiction, est liée à un pays sanctionné ou exerce des activités dans un pays visé par la sanction commerciale 
pertinente. De plus, il pourrait nous être impossible de défendre ou d’indemniser par ailleurs aux termes de votre police des 
personnes, des entités ou des sociétés qui se trouvent sur une liste d’interdiction, sont liées à un pays sanctionné ou 
exercent des activités dans un pays visé par la sanction commerciale pertinente.
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THE “INSURER”).
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tax, fee or surcharge.  It is the Insureds’ responsibility to pay any applicable 
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-

-

definition, “control” of a 

-

-

-

-

the fees of the Insured’s Legal Representative
untants’, consultants’, experts’

consultants’, experts’ and accountants’ fees

-

-

-
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-

-

-

- ;

-

-

-

- means the “Declarations” set out at the beginning

-

- ‘Disclosure Schedules’ 

-

- following reports: i) ‘Project Hamilton’ Legal Due 

-

-

-
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-

-

-

-

- “ ”

-

-

-

-

-

-

-

-
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-

-

-

-

-

- this ‘ p’

-

-

-

-

-

-

- means, with respect to any Person, such Person’s members, 

-

-

-

-
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-

-

-

The word “including” or similar expression in this Policy shall be deemed to 
mean “including without limitation”.

The word “person(s)”, wherever it appears, means legal or natural person(s) 

References in this Policy to a “Clause” or an “Appendix” shall mean  a Clause 

“USD”, “USD$” and “$” all refer to United States dollars.
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The Limit of Liability is the limit of the Insurer’s 

, save in respect of any Loss that arises directly from the Seller’s
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or any Seller Parent Guarantor’s

Member, in each case, in connection with such advisers’ services in, under and/or in respect 

that arises directly from such advisers’ 
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or ii) the Buyer’s rights under the Agreement.

–

inaccuracy which shall be the Insurer’s burden to 
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any Loss under this Policy (a “ ”)
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Claim has been accepted by the Insurer, it is the Insurer’s aim (without limiting the Insurer’s 

defend the Insured, at the Insurer’s expense, to resolve 

the Insurer’s written 

ffer or promise of payment that does not have the Insurer’s 

including by providing the Insurer with information that is within the Insured’s possession, is 
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arbitrators’ award shall not include costs or 

When the extent of the Insurer’s liability to the Insured under this Policy 

The Insurer’s obligation under this Policy shall be conditional upon

waiver or amendments to the parties’ obligations under those provisions which would 
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urer’s written notice to terminate this Policy.

The Insured may not assign any of the rights under this Policy without the Insurer’s express 

treat this Policy as if it never existed, or at the Insurer’s option
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Insured’s address

Asset Underwriting will review the Insured’s complaint and 

Underwriting and the Insurer process the Insured’s request for insurance cover, process any 
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Dealing with others on the Insured’s behalf

Asset Underwriting and the Insurer on the Insured’s behalf in connection with this Policy

“Insurer”).
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[To be printed and signed by Insured at signing of the Agreement] 
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[To be printed and signed by Insured at the Closing Date] 
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[insert policy number]
(the “ ”)

[insert date]
[insert policy number]

[insert date]:

[Insert amend 1] 

mutatis mutandis 
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Execution Version 

August 8, 2018 

From: OMERS Administration Corporation 
900-100 Adelaide Street West 
Toronto, Ontario M5H 0E2 

 Canada 

To: Moby Canada Limited Partnership
 c/o OMERS Infrastructure Management Inc. 

900-100 Adelaide Street West 
Toronto, Ontario M5H 0E2 

 Canada 

Dear Sirs/Mesdames: 

Re: Purchase and Sale Agreement (the “PSA”) made and entered into as 
of August 8, 2018, by and among MIP Padua Holdings, L.P. (f/k/a MIP 
Padua Holdings, GP) (the “Seller”), and Moby Canada Limited 
Partnership, a limited partnership formed under the laws of Ontario 
(the “Buyer”), and the other parties thereto. 

1. OMERS Administration Corporation, for and on behalf of the OMERS pension 
plans (the “Sponsor”), refers to the proposed acquisition by Buyer of the 
Purchased Assets pursuant to the terms and conditions of the PSA (the 
“Transaction”).

2. The Sponsor shall fund, or cause an affiliate to fund, Buyer, through direct or 
indirect equity contributions and/or shareholder loans, in immediately available 
funds, an amount in cash equal to $1,670,375,175 (the “Commitment”), 
immediately prior to the time that Buyer becomes obligated under the PSA to 
effect the Closing.  The Sponsor’s obligation to fund the Commitment is subject to 
the satisfaction in full or, in the sole discretion of Buyer, waiver of each of the 
conditions precedent to the Closing set out in Sections 6.1 and 6.3 of the PSA 
(other than those conditions that by their nature are to be, can be, and 
concurrently are satisfied at the Closing). 

The Commitment shall be used solely to fund the payment by Buyer of the 
Purchase Price pursuant to the PSA, and for no other purpose, and the Sponsor 
shall not under any circumstances be obligated to fund any of the Commitment 
except in connection with the Closing.  The Sponsor’s obligation to fund the 
Commitment and this Section 2 shall terminate in their entirety and cease to be 
of any force or effect upon the earlier of (i) the Closing occurring, and (ii) the date 
the PSA terminates in accordance with its terms (the “Termination Date”).
Notwithstanding anything herein, in no circumstances shall the Sponsor’s 
liability under this commitment letter exceed the amount of the Commitment. 

3. Notwithstanding anything that may be expressed or implied in this commitment 
letter, by their acceptance hereof, Buyer and any other party in interest to this 
commitment letter (including, without limitation, the Seller) acknowledge and 
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agree that, except in the case of fraud, (i) notwithstanding that the Sponsor is a 
corporation, no recourse hereunder or under any documents or instruments 
delivered in connection herewith may be had against any director, officer, agent 
or employee of the Sponsor (other than Buyer), any affiliate or related party of 
the Sponsor (other than Buyer), or any direct or indirect director, officer, trustee, 
employee, partner, affiliate, manager, shareholder, member, stockholder, 
controlling person, agent or representative of any of the foregoing (other than the 
Sponsor and Buyer) (any such person or entity, a “Related Person”), whether 
by the enforcement of any judgment or assessment or by any legal or equitable 
proceeding, or by virtue of any statute, regulation or other applicable law, and (ii) 
no personal liability whatsoever will attach to, be imposed on or otherwise be 
incurred by Related Persons under this commitment letter or any documents or 
instruments delivered in connection herewith or with the Transaction for any 
claim based on, in respect of or by reason of such obligations or by their creation. 

4. No person or entity other than Buyer shall be entitled to rely upon this 
commitment letter; provided, however, that the parties hereto acknowledge and 
agree that the Seller will be relying on this commitment letter in entering into the 
PSA with Buyer and that the Seller is an express third party beneficiary of, and 
shall be entitled to enforce (by specific performance or otherwise) without bond 
or other security being required, all obligations of the Sponsor in this 
commitment letter.  Each of the parties hereto irrevocably agrees and 
acknowledges that the rights of the other parties and Seller hereunder are special, 
unique and of extraordinary character, and that if any party hereto violates or 
fails or refuses to perform any covenant or agreement made by it herein, the non-
breaching parties and Seller, as the case may be, shall be without an adequate 
remedy at law. Each party hereto agrees that it shall not oppose the granting of 
an injunction, specific performance or other equitable relief on the basis that (a) 
the other party or Seller has an adequate remedy at law or (b) an award of 
specific performance is not an appropriate remedy for any reason at law or in 
equity, and each party hereto waives any defense thereto, including the defenses 
of: (i) failure of consideration, (ii) breach of any other provision of this 
commitment letter and (iii) availability of relief in damages.  This commitment 
letter shall be binding upon and inure solely to the benefit of each party hereto 
and, except as set forth above, nothing herein, express or implied, is intended or 
shall confer upon any other person any rights, benefits or remedies whatsoever 
under or by reason of this commitment letter.

5. Representations of the Sponsor.  The Sponsor hereby represents and warrants to 
Buyer that (a) it is duly organized, validly existing and in good standing under the 
Laws of the jurisdiction of its organization; (b) it has all corporate power and 
authority to execute, deliver and perform this commitment letter; (c) the 
execution, delivery and performance of this commitment letter by it has been 
duly and validly authorized and approved by all necessary corporate action by it; 
(d) this commitment letter has been duly and validly executed and delivered by it 
and constitutes a valid and legally binding obligation of it, enforceable against it 
in accordance with the terms of this commitment letter, subject to the Remedies 
Exception; (e) it has, and will at all times prior to the termination of this 
commitment letter in accordance with Section 2 of this commitment letter have, 
sufficient funds to pay the Commitment, and is not aware of any reason why such 
funds will not be available when required; and (f) all consents, approvals, 
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authorizations and permits of, filings with, and notifications to, any 
Governmental Authority necessary for the due execution, delivery and 
performance of this commitment letter by it have been obtained or made and all 
conditions thereof have been duly complied with, and no other action by, and no 
notice to or filing with, any Governmental Authority is required in connection 
with the execution, delivery or performance of this commitment letter. 

6. The rights and obligations of Buyer under this commitment letter shall not be 
assignable (by operation of law or otherwise) without each of the Sponsor’s and 
the Seller’s prior written consent, and the granting of such consent shall be solely 
in the discretion each of the Sponsor and the Seller.  If any such prior written 
consent is granted, it shall not constitute a waiver by the Sponsor or Seller, as the 
case may be, of this requirement as to any subsequent assignment.  The Sponsor’s 
obligation to fund the Commitment may not be assigned by the Sponsor without 
the consent of the Seller other than to an affiliate of the Sponsor and, in any 
event, no assignment by the Sponsor of its obligation to fund the Commitment 
shall relieve the Sponsor of its obligations hereunder.  Any purported assignment 
of this commitment letter in contravention of this Section 6 shall be null and 
void.  Upon the valid assignment of this commitment letter by the Sponsor 
pursuant to and in accordance with this Section 6, the assignee shall, by 
accepting such assignment, be deemed to make the representations and 
warranties set forth in Section 2 of this commitment letter.

7. All capitalized terms used, but not defined, in this commitment letter shall have 
the meanings attributed to such terms in the PSA. 

8. This commitment letter and its contents are considered confidential and may not 
be disclosed in any part without the prior written consent of the other parties 
hereto; provided that the Sponsor and the Seller shall be entitled to disclose this 
commitment letter and its contents (i) to their respective officers, directors, 
members, Affiliates, advisors and consultants who, in each case, need to know the 
terms of this commitment letter in connection with the negotiation or 
furtherance of the transactions contemplated by the PSA and who are directed to 
treat this commitment letter as confidential; (ii) where required (x) by any 
Governmental Authority to be disclosed under applicable law or any applicable 
listing agreement with, or rules and regulations of, an applicable securities 
exchange, or in connection with any required regulatory filings relating to the 
transactions contemplated by the PSA or (y) for purposes of compliance with any 
bona fide financial reporting obligation (in case of either (x) or (y) the Seller (if 
applicable), to the extent legally permissible, shall provide the Sponsor with 
prompt written notice so that the Sponsor may seek a protective order or other 
appropriate remedy and/or waive compliance with the provisions of this Section 
8), (iii) in connection with any litigation to enforce the terms of this commitment 
letter and (iv) in connection with a routine audit or examination by, or a blanket 
document request from, a regulatory or self-regulatory authority, bank examiner 
or auditor. 

9. Following the termination of this commitment letter in accordance with and 
pursuant to Section 2 hereof, this commitment letter and all of the obligations 
remaining hereunder shall terminate in their entirety and cease to be of any force 
or effect. 
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10. This commitment letter may not be amended except by an instrument in writing 
signed by the Sponsor, Buyer and Seller. 

11. This commitment letter, and all claims and causes of action (whether in contract, 
tort, at law, in equity or otherwise) that may be based upon, arise out of, or relate 
to this commitment letter, any of the transactions contemplated hereby or the 
negotiation, execution, performance or enforcement of this commitment letter 
shall be governed by and construed in accordance with the law of the State of 
Delaware without giving effect to any choice or conflict of laws provision or rule 
(whether of the State of Delaware or any other jurisdiction) that would cause the 
application of the laws of any jurisdiction other than the State of Delaware. 

12. Each of the Parties irrevocably submits to the exclusive jurisdiction of (i) state 
courts of the State of Delaware located in New Castle County and (ii) the United 
States District Court for the District of the State of Delaware for the purposes of 
any suit, action or other proceeding arising out of or relating to this commitment 
letter, the negotiation, execution, performance and enforcement of this 
commitment letter or any transaction contemplated hereby (and agrees not to 
commence any action, suit or proceeding relating hereto except in such courts). 
Each of the Parties further agrees that service of any process, summons, notice or 
document hand delivered or sent by recognized overnight carrier to such party’s 
respective address set forth on the first page of this commitment letter outside 
the territorial jurisdiction of the courts referred to in this Section 12 shall be 
effective service of process for any action, suit or proceeding in the State of 
Delaware with respect to any matters to which it has submitted to jurisdiction as 
set forth in the immediately preceding sentence. However, the foregoing shall not 
limit the right of a party to effect service of process on another party by any other 
legally available method. Each of the parties irrevocably and unconditionally 
waives any objection to the laying of venue of any action, suit or proceeding 
arising out of or relating to this commitment letter or the transactions 
contemplated hereby in (i) state courts of the State of Delaware located in New 
Castle County or (ii) the United States District Court for the District of the State 
of Delaware, and hereby further irrevocably and unconditionally waives and 
agrees not to plead or claim in any such court that any such action, suit or 
proceeding brought in any such court has been brought in an inconvenient 
forum. Notwithstanding the foregoing, each party agrees that a final judgment in 
any action or proceeding so brought shall be conclusive and may be enforced by 
suit on the judgment in any jurisdiction or in any other manner provided in law 
or in equity. 

13. EACH OF THE PARTIES IRREVOCABLY WAIVES TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW ALL RIGHT TO TRIAL BY JURY IN ANY 
ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON 
CONTRACT, TORT OR OTHERWISE) DIRECTLY OR INDIRECTLY ARISING 
OUT OF, UNDER, IN CONNECTION WITH OR RELATING TO THIS 
COMMITMENT LETTER, ANY OF THE TRANSACTIONS CONTEMPLATED BY 
THIS COMMITMENT LETTER OR THE ACTIONS OF THE PARTIES IN THE 
NEGOTIATION, ADMINISTRATION, PERFORMANCE OR ENFORCEMENT 
HEREOF.
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14. This commitment letter constitutes the entire agreement between the parties 
hereto and supersedes all other prior agreements and undertakings, both written 
and oral, between the parties with respect to the subject matter hereof, including, 
without limitation, any term sheets, letters of intent, proposals, bids or similar 
agreements.

15. This commitment letter may be executed and delivered (including by facsimile, 
email or other electronic transmission (including in .pdf or .tif formats) signature 
pages) in one or more counterparts, and by the different parties hereto in 
separate counterparts, each of which when executed shall be deemed to be an 
original but all of which taken together shall constitute one and the same 
instrument.

16. Any term or provision of this commitment letter that is invalid or unenforceable 
in any situation in any jurisdiction will not affect the validity or enforceability of 
the remaining terms and provisions hereof or the validity or enforceability of the 
offending term or provision in any other situation or in any other jurisdiction; 
provided, however, that this commitment letter may not be enforced without 
giving effect to the limitation of any amounts payable hereunder as provided 
hereunder.  No party hereto shall assert, and each party shall cause its respective 
affiliates or related parties not to assert, that this commitment letter or any part 
hereof is invalid, illegal or unenforceable. 

17. The Sponsor hereby waives all claims that it may have against Buyer until the 
Termination Date. 

18. The Sponsor confirms that except as expressly set forth herein there are no 
conditions precedent or subsequent to its performance of any provision hereof. 

[Remainder of page left intentionally blank.] 
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Signature Page to Orange Equity Commitment Letter

Acknowledged and agreed by; 

MIP Padua Holdings, L.P. 

By: MIP Washington Holdings GP LLC, 
a general partner 

By:       
 Name: Mark Fay 
 Title: Authorized Signatory 

By:       
 Name: David Handelsmann 
 Title: Authorized Signatory 

 

 

MIP Padua Holdings, L.P. 

By: MIP II Washington Holdings GP LLC, 
a general partner 

By:       
 Name: Mark Fay 
 Title: Authorized Signatory 

By:       
 Name: David Handelsmann 
 Title: Authorized Signatory 

me:e::::::::::e:::: MMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMark Fay
eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee:::::::::::::::::::::::::::::::::::: AAAAAuAuAAAAuAuAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA thorized Sig

me:e:e:e:e:e:e:e:e:::e:e:e::e::e:::::e::::::::e:::e::e::e::e: MMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMark Fay
leeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee::::: AAAAAAAuAAAAAAAAAA thorized Sig

Davavvvvvvvididididddidididddididididdddiddddidididddiddddiddddddddiiidddddiii HHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHandededededdedelsmann

Davavavavavavavavvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvidididididdddididididididdidddididdiddddddidddddddididididii HHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHandedededdddd lsmann
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Execution Version 
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ab initio 
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in case of either (i) or (ii) the Guaranteed Party, to the extent legally permissible, 
shall provide the Sponsor with prompt written notice so that the Sponsor may seek a protective 
order or other appropriate remedy and/or waive compliance with the provisions of this Section 
10)
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The remainder of this page is left blank intentionally

Exh. SZ-3 
Page 190 of 257



Exh. SZ-3 
Page 191 of 257



Exh. SZ-3 
Page 192 of 257



Exh. SZ-3 
Page 193 of 257



Exh. SZ-3 
Page 194 of 257



Exh. SZ-3 
Page 195 of 257



provided

Exh. SZ-3 
Page 196 of 257



Signature pages follow
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Signature Page to Orange Assignment and Assumption Agreement
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Signature Page to Orange Assignment and Assumption Agreement
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Remainder of page intentionally left blank.
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Signature Page to Orange FIRPTA Certificate
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mutatis mutandis

provided

mutatis
mutandis
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provided

mutatis mutandis
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Signature Page to Orange Joinder Agreement
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Signature Page to Orange Joinder Agreement
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Signature Page to Orange Joinder Agreement
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Execution Version 

Exh. SZ-3 
Page 212 of 257



Exh. SZ-3 
Page 213 of 257



Exh. SZ-3 
Page 214 of 257



Exh. SZ-3 
Page 215 of 257



Execution Version 
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Order 08, 
Approving and Adopting Settlement Stipulation; Authorizing Transaction Subject to 
Conditions 2008 Merger Order

Order 10 Final Order Approving and Adopting Settlement Stipulation; 
Reopening Record and Amending Order 08 in Docket U-072375 LNG Order

Order 08, 
Approving and Adopting Settlement Stipulation; Resolving Contested Issues; and 
Authorizing and Requiring Compliance Filing 2017 GRC Order

Buyer Proposed Transaction
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Execution Version 

August 8, 2018 

From: OMERS Administration Corporation 
900-100 Adelaide Street West 
Toronto, Ontario M5H 0E2 

 Canada 

To: Moby Canada Limited Partnership
 c/o OMERS Infrastructure Management Inc. 

900-100 Adelaide Street West 
Toronto, Ontario M5H 0E2 

 Canada 

Dear Sirs/Mesdames: 

Re: Purchase and Sale Agreement (the “PSA”) made and entered into as 
of August 8, 2018, by and among MIP Padua Holdings, L.P. (f/k/a MIP 
Padua Holdings, GP) (the “Seller”), and Moby Canada Limited 
Partnership, a limited partnership formed under the laws of Ontario 
(the “Buyer”), and the other parties thereto. 

1. OMERS Administration Corporation, for and on behalf of the OMERS pension 
plans (the “Sponsor”), refers to the proposed acquisition by Buyer of the 
Purchased Assets pursuant to the terms and conditions of the PSA (the 
“Transaction”).

2. The Sponsor shall fund, or cause an affiliate to fund, Buyer, through direct or 
indirect equity contributions and/or shareholder loans, in immediately available 
funds, an amount in cash equal to $1,670,375,175 (the “Commitment”), 
immediately prior to the time that Buyer becomes obligated under the PSA to 
effect the Closing.  The Sponsor’s obligation to fund the Commitment is subject to 
the satisfaction in full or, in the sole discretion of Buyer, waiver of each of the 
conditions precedent to the Closing set out in Sections 6.1 and 6.3 of the PSA 
(other than those conditions that by their nature are to be, can be, and 
concurrently are satisfied at the Closing). 

The Commitment shall be used solely to fund the payment by Buyer of the 
Purchase Price pursuant to the PSA, and for no other purpose, and the Sponsor 
shall not under any circumstances be obligated to fund any of the Commitment 
except in connection with the Closing.  The Sponsor’s obligation to fund the 
Commitment and this Section 2 shall terminate in their entirety and cease to be 
of any force or effect upon the earlier of (i) the Closing occurring, and (ii) the date 
the PSA terminates in accordance with its terms (the “Termination Date”).
Notwithstanding anything herein, in no circumstances shall the Sponsor’s 
liability under this commitment letter exceed the amount of the Commitment. 

3. Notwithstanding anything that may be expressed or implied in this commitment 
letter, by their acceptance hereof, Buyer and any other party in interest to this 
commitment letter (including, without limitation, the Seller) acknowledge and 
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agree that, except in the case of fraud, (i) notwithstanding that the Sponsor is a 
corporation, no recourse hereunder or under any documents or instruments 
delivered in connection herewith may be had against any director, officer, agent 
or employee of the Sponsor (other than Buyer), any affiliate or related party of 
the Sponsor (other than Buyer), or any direct or indirect director, officer, trustee, 
employee, partner, affiliate, manager, shareholder, member, stockholder, 
controlling person, agent or representative of any of the foregoing (other than the 
Sponsor and Buyer) (any such person or entity, a “Related Person”), whether 
by the enforcement of any judgment or assessment or by any legal or equitable 
proceeding, or by virtue of any statute, regulation or other applicable law, and (ii) 
no personal liability whatsoever will attach to, be imposed on or otherwise be 
incurred by Related Persons under this commitment letter or any documents or 
instruments delivered in connection herewith or with the Transaction for any 
claim based on, in respect of or by reason of such obligations or by their creation. 

4. No person or entity other than Buyer shall be entitled to rely upon this 
commitment letter; provided, however, that the parties hereto acknowledge and 
agree that the Seller will be relying on this commitment letter in entering into the 
PSA with Buyer and that the Seller is an express third party beneficiary of, and 
shall be entitled to enforce (by specific performance or otherwise) without bond 
or other security being required, all obligations of the Sponsor in this 
commitment letter.  Each of the parties hereto irrevocably agrees and 
acknowledges that the rights of the other parties and Seller hereunder are special, 
unique and of extraordinary character, and that if any party hereto violates or 
fails or refuses to perform any covenant or agreement made by it herein, the non-
breaching parties and Seller, as the case may be, shall be without an adequate 
remedy at law. Each party hereto agrees that it shall not oppose the granting of 
an injunction, specific performance or other equitable relief on the basis that (a) 
the other party or Seller has an adequate remedy at law or (b) an award of 
specific performance is not an appropriate remedy for any reason at law or in 
equity, and each party hereto waives any defense thereto, including the defenses 
of: (i) failure of consideration, (ii) breach of any other provision of this 
commitment letter and (iii) availability of relief in damages.  This commitment 
letter shall be binding upon and inure solely to the benefit of each party hereto 
and, except as set forth above, nothing herein, express or implied, is intended or 
shall confer upon any other person any rights, benefits or remedies whatsoever 
under or by reason of this commitment letter.

5. Representations of the Sponsor.  The Sponsor hereby represents and warrants to 
Buyer that (a) it is duly organized, validly existing and in good standing under the 
Laws of the jurisdiction of its organization; (b) it has all corporate power and 
authority to execute, deliver and perform this commitment letter; (c) the 
execution, delivery and performance of this commitment letter by it has been 
duly and validly authorized and approved by all necessary corporate action by it; 
(d) this commitment letter has been duly and validly executed and delivered by it 
and constitutes a valid and legally binding obligation of it, enforceable against it 
in accordance with the terms of this commitment letter, subject to the Remedies 
Exception; (e) it has, and will at all times prior to the termination of this 
commitment letter in accordance with Section 2 of this commitment letter have, 
sufficient funds to pay the Commitment, and is not aware of any reason why such 
funds will not be available when required; and (f) all consents, approvals, 
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authorizations and permits of, filings with, and notifications to, any 
Governmental Authority necessary for the due execution, delivery and 
performance of this commitment letter by it have been obtained or made and all 
conditions thereof have been duly complied with, and no other action by, and no 
notice to or filing with, any Governmental Authority is required in connection 
with the execution, delivery or performance of this commitment letter. 

6. The rights and obligations of Buyer under this commitment letter shall not be 
assignable (by operation of law or otherwise) without each of the Sponsor’s and 
the Seller’s prior written consent, and the granting of such consent shall be solely 
in the discretion each of the Sponsor and the Seller.  If any such prior written 
consent is granted, it shall not constitute a waiver by the Sponsor or Seller, as the 
case may be, of this requirement as to any subsequent assignment.  The Sponsor’s 
obligation to fund the Commitment may not be assigned by the Sponsor without 
the consent of the Seller other than to an affiliate of the Sponsor and, in any 
event, no assignment by the Sponsor of its obligation to fund the Commitment 
shall relieve the Sponsor of its obligations hereunder.  Any purported assignment 
of this commitment letter in contravention of this Section 6 shall be null and 
void.  Upon the valid assignment of this commitment letter by the Sponsor 
pursuant to and in accordance with this Section 6, the assignee shall, by 
accepting such assignment, be deemed to make the representations and 
warranties set forth in Section 2 of this commitment letter.

7. All capitalized terms used, but not defined, in this commitment letter shall have 
the meanings attributed to such terms in the PSA. 

8. This commitment letter and its contents are considered confidential and may not 
be disclosed in any part without the prior written consent of the other parties 
hereto; provided that the Sponsor and the Seller shall be entitled to disclose this 
commitment letter and its contents (i) to their respective officers, directors, 
members, Affiliates, advisors and consultants who, in each case, need to know the 
terms of this commitment letter in connection with the negotiation or 
furtherance of the transactions contemplated by the PSA and who are directed to 
treat this commitment letter as confidential; (ii) where required (x) by any 
Governmental Authority to be disclosed under applicable law or any applicable 
listing agreement with, or rules and regulations of, an applicable securities 
exchange, or in connection with any required regulatory filings relating to the 
transactions contemplated by the PSA or (y) for purposes of compliance with any 
bona fide financial reporting obligation (in case of either (x) or (y) the Seller (if 
applicable), to the extent legally permissible, shall provide the Sponsor with 
prompt written notice so that the Sponsor may seek a protective order or other 
appropriate remedy and/or waive compliance with the provisions of this Section 
8), (iii) in connection with any litigation to enforce the terms of this commitment 
letter and (iv) in connection with a routine audit or examination by, or a blanket 
document request from, a regulatory or self-regulatory authority, bank examiner 
or auditor. 

9. Following the termination of this commitment letter in accordance with and 
pursuant to Section 2 hereof, this commitment letter and all of the obligations 
remaining hereunder shall terminate in their entirety and cease to be of any force 
or effect. 
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10. This commitment letter may not be amended except by an instrument in writing 
signed by the Sponsor, Buyer and Seller. 

11. This commitment letter, and all claims and causes of action (whether in contract, 
tort, at law, in equity or otherwise) that may be based upon, arise out of, or relate 
to this commitment letter, any of the transactions contemplated hereby or the 
negotiation, execution, performance or enforcement of this commitment letter 
shall be governed by and construed in accordance with the law of the State of 
Delaware without giving effect to any choice or conflict of laws provision or rule 
(whether of the State of Delaware or any other jurisdiction) that would cause the 
application of the laws of any jurisdiction other than the State of Delaware. 

12. Each of the Parties irrevocably submits to the exclusive jurisdiction of (i) state 
courts of the State of Delaware located in New Castle County and (ii) the United 
States District Court for the District of the State of Delaware for the purposes of 
any suit, action or other proceeding arising out of or relating to this commitment 
letter, the negotiation, execution, performance and enforcement of this 
commitment letter or any transaction contemplated hereby (and agrees not to 
commence any action, suit or proceeding relating hereto except in such courts). 
Each of the Parties further agrees that service of any process, summons, notice or 
document hand delivered or sent by recognized overnight carrier to such party’s 
respective address set forth on the first page of this commitment letter outside 
the territorial jurisdiction of the courts referred to in this Section 12 shall be 
effective service of process for any action, suit or proceeding in the State of 
Delaware with respect to any matters to which it has submitted to jurisdiction as 
set forth in the immediately preceding sentence. However, the foregoing shall not 
limit the right of a party to effect service of process on another party by any other 
legally available method. Each of the parties irrevocably and unconditionally 
waives any objection to the laying of venue of any action, suit or proceeding 
arising out of or relating to this commitment letter or the transactions 
contemplated hereby in (i) state courts of the State of Delaware located in New 
Castle County or (ii) the United States District Court for the District of the State 
of Delaware, and hereby further irrevocably and unconditionally waives and 
agrees not to plead or claim in any such court that any such action, suit or 
proceeding brought in any such court has been brought in an inconvenient 
forum. Notwithstanding the foregoing, each party agrees that a final judgment in 
any action or proceeding so brought shall be conclusive and may be enforced by 
suit on the judgment in any jurisdiction or in any other manner provided in law 
or in equity. 

13. EACH OF THE PARTIES IRREVOCABLY WAIVES TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW ALL RIGHT TO TRIAL BY JURY IN ANY 
ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON 
CONTRACT, TORT OR OTHERWISE) DIRECTLY OR INDIRECTLY ARISING 
OUT OF, UNDER, IN CONNECTION WITH OR RELATING TO THIS 
COMMITMENT LETTER, ANY OF THE TRANSACTIONS CONTEMPLATED BY 
THIS COMMITMENT LETTER OR THE ACTIONS OF THE PARTIES IN THE 
NEGOTIATION, ADMINISTRATION, PERFORMANCE OR ENFORCEMENT 
HEREOF.
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14. This commitment letter constitutes the entire agreement between the parties 
hereto and supersedes all other prior agreements and undertakings, both written 
and oral, between the parties with respect to the subject matter hereof, including, 
without limitation, any term sheets, letters of intent, proposals, bids or similar 
agreements.

15. This commitment letter may be executed and delivered (including by facsimile, 
email or other electronic transmission (including in .pdf or .tif formats) signature 
pages) in one or more counterparts, and by the different parties hereto in 
separate counterparts, each of which when executed shall be deemed to be an 
original but all of which taken together shall constitute one and the same 
instrument.

16. Any term or provision of this commitment letter that is invalid or unenforceable 
in any situation in any jurisdiction will not affect the validity or enforceability of 
the remaining terms and provisions hereof or the validity or enforceability of the 
offending term or provision in any other situation or in any other jurisdiction; 
provided, however, that this commitment letter may not be enforced without 
giving effect to the limitation of any amounts payable hereunder as provided 
hereunder.  No party hereto shall assert, and each party shall cause its respective 
affiliates or related parties not to assert, that this commitment letter or any part 
hereof is invalid, illegal or unenforceable. 

17. The Sponsor hereby waives all claims that it may have against Buyer until the 
Termination Date. 

18. The Sponsor confirms that except as expressly set forth herein there are no 
conditions precedent or subsequent to its performance of any provision hereof. 

[Remainder of page left intentionally blank.] 
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Signature Page to Orange Equity Commitment Letter

Acknowledged and agreed by; 

MIP Padua Holdings, L.P. 

By: MIP Washington Holdings GP LLC, 
a general partner 

By:       
 Name: Mark Fay 
 Title: Authorized Signatory 

By:       
 Name: David Handelsmann 
 Title: Authorized Signatory 

 

 

MIP Padua Holdings, L.P. 

By: MIP II Washington Holdings GP LLC, 
a general partner 

By:       
 Name: Mark Fay 
 Title: Authorized Signatory 

By:       
 Name: David Handelsmann 
 Title: Authorized Signatory 

me:e::::::::::e:::: MMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMark Fay
eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee:::::::::::::::::::::::::::::::::::: AAAAAuAuAAAAuAuAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA thorized Sig

me:e:e:e:e:e:e:e:e:::e:e:e::e::e:::::e::::::::e:::e::e::e::e: MMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMark Fay
leeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee::::: AAAAAAAuAAAAAAAAAA thorized Sig

Davavvvvvvvididididddidididddididididdddiddddidididddiddddiddddddddiiidddddiii HHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHandededededdedelsmann

Davavavavavavavavvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvidididididdddididididididdidddididdiddddddidddddddididididii HHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHandedededdddd lsmann
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Execution Version 
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ab initio 
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in case of either (i) or (ii) the Guaranteed Party, to the extent legally permissible, 
shall provide the Sponsor with prompt written notice so that the Sponsor may seek a protective 
order or other appropriate remedy and/or waive compliance with the provisions of this Section 
10)
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Execution Version 

Exh. SZ-3 
Page 250 of 257



mutatis mutandis

provided

mutatis mutandis
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provided

mutatis mutandis
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Signature Page to Orange Joinder Agreement
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Signature Page to Orange Joinder Agreement
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