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- {Service Date: Augnst 27, 2009]

BEFORE THE '
WASHINGTON UTILIT[ES AND
TRANSPORTATION COMMISSION

SANDY JUDD and TARA HERIVEL,

) Conéplél#anfs Docket No. UT-042022
I 2 | TNETIX, INCS AMENDED
'-‘AT&T COMMUNICATIONS OFTHE | MOTION FOR SUMI TARY

PACIFIC NORTHWEST INC., and: T-NETIX .DETERMINATION
INGC,,” . _

C Respondents

‘.Respondent T Netrx Inc (T -Nenx) through counsel subnnts thrs amended motlon for
‘.summary detenmnatron (Motxon) in the: above—capnoned pnmary Junsdlcuon proceedlng
SR Qn July 28 2005 T Netix submittéd a mouon for summary determmanon (the.
, | Imtxa] T-Netlx Motlon) m whrch it argued that respondent AT&T Commumcauons of the Pamﬁc
| Northwest Inc (AT&T) was the telecommumcanons camer servmg as and meetmg the B
'deﬁmtlon of- 0 .pcrator Servnce Prov1der (OSP) promulgated by the Washmgton Utxlmes and '.
Transportatxon Comrmssron (WUTC) for mmate calls ongmatmg ﬁom correctronal mstltunons: i
in. Washmgton Pursuant to ‘ALJ Fnedlander s mvrtatron ina telephomc status conference on

' August 24 2“9 T-Netrx How subrmits this amended motron for summary detenmna’uon to falrly

reﬂect the. post-dlscovery evidence of record and to ensure that the Comrmssron has before it all
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" material factual and legal consrderatlons Tlns Amended Motion supplements the Initial T- Netix
Motion and ad0pts and Icorporates the lmtral T- Netrx Motion, in its’ entxrety, by reference i}
herein. | |
I. SUMMARY

2. The Imtlal T-Netix Motion, filed before any deposmons and pnor 1o significant "

scovery in: tlns matter, argued that T—Netrx ‘drd not act as an operator service provider in this
vucase —not for any of the msntutlons mvolved or the calls that Complamants challenge » Imhal |
T etrx Mot. 4t l 92. The facts complled in drscovery corroborate that conclusron and provrde -
vample factual and legal support for-a: Comrmssnon detemnnatron that as the common carrier -

providing all. mtrastate mterL TA telecOmmumcatrons servxces (mcludmg all “0+” collect. calls)

at the Washmgton Department' of : Correctrons (DOC) AT&T alone ‘was the OSP 'for those
_facrh’ues for such calls. There are several parallel reasons for thrs deterrmnatlon whlch the -

Commrssron can and should: make as matter of law grven the: undrsputed facts of record

3. Frrst, under the deﬁm‘uon of OSP n WAC 480—120—021 the entlty provrdmg a
- -conneet]on” to local or long-dlstance servrces ﬁom payphones is con51dered the operater Semce"
_:provrder At all of the comectlonal facrlmes n quest:ron the facts make clear that" the apphcable- B
.T-Nenx “platform —'a combmatlon of hardware and soﬂware soId to AT &T pursuant 1o

'contract and operated by T- Netlx on behalf of AT &T at the pnsons = d1d not provide a"
connectlon” for any calls All mmate cal]s from these correctlonal mstltunons were sent )
v »dlrectly by T Netlx to the central ofﬁce of servmg local exchange carrier (LEC) over plam old

telephone service (POTS) hnes ordered by T—Netxx on behalf of AT&T; 1o. swrtchmg or routmg'
of i mmate calls was performed by T Netrx Thus the LECs made -the “connectron” to local
exchange services by swrtchmg local calls onto thelr own local exchange facrlmes/servrces and':

N o
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AT&T made the -“eonnection” to long—dlstanee services by swnchmg mterLATA calls, at its
point of presence (POP) onto AT&T long—drstance facxhtles/serwces
4. Second, the OSp rules themselves derived from earller .199.l regulations
govemmg so-called Altematlve Operator Servrces (AOS) prov1ders are premlsed expressly on
~ the precondmon that an OSP Isa provrder of ‘telecommumcatlons serv1ces 7 in other words 2
" comimon carrier. WAC 480—120-021 (1 991), attached as Exhiblt 4 to- AT&T’s Amended Motlon -
" for Summary Detenmnatlon (hereaﬂer c1ted at “AT&T Exh ”) Because it is undlsputed that, ‘
AT&T contractually and as a matter of telecommumcatlons law was the common carner .
,servmg 1nmates for mterLATA collect calhng from these mshtutlons only AT&T can be the :
‘OSP for those calls Whatever ﬁmctlons T-Netlx and rts ‘platform” perfonned are melevant to
'whether AT&T as the entrty holdmg 1tself out 1o the pubhc as the carner and the entlty .
prov:dmg transmission of (H- calls from the mstltutlons can escape 1ts OSP responsrbllmes by
v1rtue of a subcontract The law is plam and settled that a reseller 18 responsrble for regulatory‘
comphance with- respect to rts own servnces “not:. any of 1ts underlymg facﬂltres or servxces .

prov1ders

© 5. _.Third,a detelmmahon that T- Netlx was' the" OSP for puxposes of the verbal rate - N

brandmg, ct'lsto_m_er; service; -ete, — or;.withf-the'; purpose oftheCommlssron’sregulanons ,For
. interLATA collect calls, branded (by T-Netlx on beha]f of AT&T) as AT&T calls charged at. ;
. rates set by AT&T and bllled on, behalf of AT&T through arrangements made eontxactually by

AT&T with T-Netix, the rates Complamants argue were not drsclosed are mdmputably
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AT&T’s collect calling rates. It makes no sense for AT&T to assume responsrbrhty for

"brandmg calls, somethmg that on]y the OSP is requued to do, if it were in fact not acting as an
OSP. Nor does it make any sense as a matter of regulatory pohcy to requrre T Netix to dlsclose
rates set by another carrier over whrch it has no control for payphone—ongmated calls

6. Fma]ly, Complamants have assumed that the verbal rate quote reqmrements of

- WAC 480-120—]41 govem co]lect ca]ls p]aced by mmates at correctxonal 1nst1tut10ns Ihey do |

’fnot The WUTC adapted its rate drselosure ru]e ﬁom a Federa] Commumcatlons Commmsron'
'(FCC) reqmrement for verba] rate quote drsc]osures that apphed only to servrces provrded at o
aggregator locations.” But the FCC mled 1n 1991 that pnsons are not aggregators and :thus,
when it wanted to extend rate quote requrrements to mmate serwces provrders passed a Separate
Tule. The WUTC never drd so here. Consequently, the 1999 verba] rate quote drsclosure

requrrement has never govemed payphones servmg only correctlonal facrhty mmates as here ‘

and cannot lawﬁrlly be apphed to the cal]s at rssue in thrs proceedmg R .V . '_ s 3 {\/} }

' L EVIBENCE RELIEI) UPON

7.  T-Netix rehes - upon the fo]lowmg evrdence in support of its Motron that has cither -
been fi Ied wrth the Comrmssron .n thrs docket OF Was- produced £13 drscovery in thls proceedmg

and i is annexed hereto

a. All affidavits, documents and other: evrdence relied'on in ‘support of the Imtra] T- -
‘ © Netix Motron filed on July 28, 2005 mcludmg the ev1dence hsted at'page 2, 'ﬂ'ﬂ- ,
5(a)—5(o) R L :

b Dec]ar_ation_ ofRohe’rt}Rae_‘[l2/12/28]. (attachedas Exh. 4).

] ermlarly, the LECs serving those nstitutions were the common carriers serving |

.inmates for intraLATA collect calling, and, 1f the WUTC’s OSP rules apphed to: them only they
could-be the OSPs for those calls, -
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c. Declaration of Robert Rae [8/5/2009] (attached as Exh. 6)

' d. | Excerpts from deposmon transcript of Kenneth Wilson [8/7/2009] (attached as
Exh. 5).

e: 'Excerpts from deposmon transcript of Mark Pollman [8/1 0/2009] _(attached as
Exh. 3).

f. Bxcerpts from deposmon transcript of Robert Rae [8/6/2009] (attached as Exh. 2)
g. Deposmon Exhlblt 77, List of Oplmons of Kenneth Wilson (attached as Exh. 1).

h. Letter from WUTC Secretary to lnterested‘Persons, Docket No. 900726 (dated -
. - April30, 1991) (attachedasExh 10). o S

i.  Billed Party. Preference for InterLATA 0+ Calls, Second Report and Order on

Reconsxderatlon CC Docket No 92-77 13 FCC Rcd 6122 (1 998) (attached as
_Exh. 7).

J- Pohcles and Rules Concemmg Operator Serv1ce Prov1ders Notlce of Proposed :
' Rulemakmg, 6 FCC Red 2744, 2752 ( 1991) (attached as Exh 1 1)

-k In the Matter of Amending WAC 480—]20—021 480—120—106 480-120—141 and'

* Adopting WAC 480:120-143, Order R-345, Docket No. UT—900726(1991) WSR
91-13-078 (AT&T Exh. 4).

L In the Matter of Amending WAC 480—120—021 480-120-138 and. 480—120—141 »
and repealing WAC 480-120-137, 480-120-142 and 480-130-143, Order R—452 |
Docket No. UT-970301 (1998), WSR 99-02-020 (AT&T Exh. 5). - '

m. AT&T’s Comments on proposed rules in Docket No. U 88—1882—R, date'd‘— o
N ..-_December 2] ]988 (attached as Exh. 8)

| n. 'Clanﬁcatxon Comments ﬁom Paul Curl WUlC Docket No UT-900726 dated
S Qctober 1, 1991 (attached as Exh. 9)

Iv. BACKGROUND

8 Complamants Sandy Judd and Tara- Henvel sued AT&T and “T-Netix, among
, other partles cla1mmg they Teceived mmate-mmated col]ect phone calls from Washmgton

'-pnsons that lacked the audlble rate’ disclosures reqmred by the Commxsslon The trdal court
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dismissed three of the defendants (Qwest; Verizon and CenturyTel) because they were LECs

exempt from the disclosure requirements. The Court of Appeals and the Washmgton Supreme

Court affirmed. Judd 12 Am Tel. & Tel. Co., 116 Wn. App. 761,66 P.3d 1102 (2003), aﬁ’d 152
- Wn.2d 195 95 P.3d 337 (2004)

| 9.  Later, the tnal court entered summary Judgment for the remammg defendants and. '
o vacated 1ts referral of certam issues to the Comrmssron under the doctnne of pnmary _
Jurrsdlctron The Court of Appeals in an unpubhshed oprmon reversed and remanded the case
-to ‘the trral court wrth drrecttons to reinstate the pnmary Junsdrctron referra] for the issues
, ongmally before the WUTC namely 1) ‘whether AT&T or T—Netrx were OSPs and (2) whether
.vthey v1olated the WUTC drsclosure regulat.lons Judd . Am Tel. & TeI Co,, 2006 WL 3720425
{(Wash - App. Drv 1 December 18 2006) This proceeding was’ini't'-iated as a result of -

' remstatement of the referral

10 The relevant factual background regardmg the AT&T/T Netlx relatronshrp andl -4 }

-the provrslon of operator services at the Washmgton DOC facrhtres is set forth in. Sectron IV

. the Inma] T Netlx Motlon |
V. ARGUMENT o
‘A" UNDER THE UNDISPUTED FACTS T—NET]X WAS NOT THE OSP FOR
- WASHINGTON DOC INMATE CALLS BECAUSE T-NETIX DID NOT

_ “PROVIDE A CONN ECTION” FOR ANY OF THE CALLS
' 'COMPLAINANTS RECEIVED. .

11. There 1S no drspute regardmg the conﬁguratlon and functronahty of the T= Netlx
_"‘P-I-H” platform the equrpment provxded by T-Netlx to AT&T at the four correctlonal
. mstrtutrons in question,” or the relatronshrp of AT&T to TNettx T—Netrx sold soﬁware

equlpment and mamtenance servrces ¢ 0” AT&T pursuant to a 1997 contract Imtlal T—Netlx

\:\. .
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Mot. aff-n"n 17-20; Dep'o- Exh. 77 [Wllson opinion #5] (Exh. 1). T- Netix was solely a
subcontractor to AT&T, havmg no direct or independent relatlonshxp to the Washlngton DOC or
to elther the calling parties (lnmates) or called parties for col]ect calls placed from these
| mshtutxons The P—III platform was mterconnected with the PSTN by a series of POTS lines,
provxsmned by T Netlx on behalf of AT&T and performed o routmg or swnchmg functions
‘whatever. Inmal T—Netlx Mot at |1 22-24 Rae Depo Tr. at 289:4 — 291 8 (Exh. 2); Pollman
- Depo. Tr. at 89 22 904 91:3- 9(Exh 3) At all tlmes T Netlx mamtamed a 1:1 ratio between
station lines (to mmate phones) and tnmks to the LEC, aéting merely as a gate for approva] of
| the calls. RaeDepo Tr at 219 22 22() 14 235 11—22 2894 290 10 (Exh 2)
| 12; : The Com}mssmn S defmnon of OSP i in WAC 480-120-021 (1999) (1dent1cal in

: substance to the earher deﬁmtlon of’ AOS prov1der in WAC 480—120—021f (1991)) provides in
T : | |

' _;any corporatlon company, pannershlp, ot ) ovuhng a

- connection: to:intrastate or mterstate ]ong- )stance‘ _r to. ]ocal o
services from locations of call aggregators. The terin ‘Operator-

- services” in this rule means any intrastate t€lecommunications
service provided to a call aggregator location that includes ‘as a
component any automatic or live assistance. 1o ‘a consumer to

- - arrange for . billing ‘or completion, or both, of an ‘intrastate

- telephone call through a method other than: Automati¢. completxon.

- with-billing to the telephone from’ which' the " call ‘originated, or
completion through an access code used by the. ‘consumer with

“- . ‘billing to an account prevmusly established by ‘the consumer with
the camer - :

(Emphasxs added) (AT&T Exh 4 and 5) - _
B 1;3'.- Under the operatlve language of. the ﬁrst sentence of lhlS deﬁmtlon T-Netlx could
" not have been the OSP for mmate collect calls from the four Washmgton DOC institutions -

because T-Netlx dld not provxde a connectlon to either local or long. dxstance serv1ces. The ‘
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rule does not deﬁne “connection,” whrch 1s not a recognized term in the telecomrnumcatrons

mdustry Rae Decl. Dec 12 2008, 1[ 9 (Exh 4). However, T-Netix did not provide swrtchmg,

: routmg, access or transport for any of the local exchange or intrastate mterLATA calls
' orrgrnatmg from these institutions. Id. Moreover, as T-Netix expert Robert Rae explamed

As corroborated by tbe Schott Supplementa] Aﬂidavrt, a ca]l was
. placed by an inmate, processed by ‘the: T-Netix platform
. (essentially ho]dmg the voice path while the call was verified and
 the called party querted for collect call acceptance) ‘outpulsedtora:
" "LEC trank and thereafter switched at the LEC central officé to
- connect, erther to (a) a local -or intraLATA: called. party; via the . =
" LEC’s Tocal or intrastate toll networks, respectively, or (b) LEC
- intrastate switched. access: services. purchased. by: AT&T: iand
~ thereafter to AT&T s pomt—of -presence (POP). Id. For interLATA :
- calls, the call was then switched at the AT&T POP. to. connectto. =0 o
' AT&T’s long-distance. network and then to a terminating LEC.via
, _,:____the LEC’s. intrastate switched, access- service: {typically " at:ithe
' tandein in the serving ‘wire center) and finally switched by that
, "termma’nng LEC. to the called jparty’s. line: In.this: call flow, the -+ = o7
: entrty that “connects” a collect call to-local and ]ong—drstance-
servrces (WAC 99—02-020) is'in every case case the LEC or AT&T,s0 = - . B
reviewing the engmeermg details underlying any of the T-Netix. ™ : t\,} ’
Pplatforms, or thei vantity and provider.of trunks, facilitating'this =~ =~~~
i Y 'mplarnants and thrs Comrmssro nothmg

1d98.

'14.A The opmrons offered by the purported experts testrfyrng on behalf of

| Complamants (Kenneth erson) and AT&T (Mark Pollrnan),:r contrast -are based on a test —
- -' specrﬁca]ly, whrch party performed “operator servrces functrons — that 1s nerther drawn from
’nor consrstent with the Comrmssron s OSP deﬁmtron erson Depo Tr 64 3 19 158 5 -
R 159: 16 245:18 — 246:18 (Exh 5); Pollman Depo Tr 61 23 - 62 25 (Exh 3) Further Mr.

Wllson testlﬁed that a call is connected” wnhm the meamng of WAC 480-1 20-021 only when it

is e termrnated to the called party and an end-to—end connectron estabhshed Wl]son Depo Tr

o)
X ’
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.' 2-'1>3>::9-'12, 22722 - 228:t4, 2'36:>16 - 23717, 245:2'—7.-(E'xh-. _5); Neither of these positions can
possib]y be correct The former is wrong because @ the rule in quesnon apphes to operator
'serv1ce provrders not operator functlonahty prov1ders and (b) it bears no textual or logical
.re]a'nonshlp to the deﬁmtxon’s “providing a connectlon” criterion. The- latter: is wrong . because
_‘OSPs remain OSPs ever for mcomplete busy, and Gther call attempts whether or not an end-to-
. énd connectlon is’ established to the called party. Indeed, under Mr. leson s approach there )

-could be no OSP for mcomplete (Hr ca]] attempts ‘from payphones because no end-to—end |
-connection is- ever estabhshed ‘by any entlty, even though the” Comm1ssron s substantlve m]es

-'j-;-zexpressly prohjbn OSPs from br]lmg for uncompleted calls. ‘See WAC 480—]20—141(5)(b)

| = 15 Moreover there is no’ dlspute as to when — puttmg asrde Complamants
,unsupported and sui generzs end—to—end connectron theory “an- mterLATA call was connected

1o t Iong—drstance servrces” in ﬂ’llS case. As Mr Po]lman conceded the ﬁrst possrb]e pomt at'

. ,w}nch an mterLATA call: from the pnsons was ¢ connected” to long-drstance servrces ‘was when

,the LEC dehvered the call” to AT&T vra mtlastate swrtched aceess serv1ces ordered by AT&T
‘ }ﬁom the LEC as a carrier, at AT&T’s POP. - Pollmari Dépo. Tr. 57 122, 60:11 - 61 7 (Exh 3).
-.Therefore as Mr Rae exp]amed “[ﬂor mterLATA traﬂic the questlon for the Comrmssron t0r
‘reso]ve is whether the LEC. (by ¢ connec’nng to AT&T’s sw:tched access servxces) or AT&T (by

connectmg to its long-dlstance network) connected such calls to ‘longfdlstance services.”” Rae
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Decl. > Aug. 5,2009, Y 9 (Exh 6). Either way, T- Netlx was not and could not have been the OSP

for mterLATA calls pursuant to the deﬁmtron set forth m WAC 480—120—02] z

B. © UNDER THE UNDISPUTED FACT S, T-NETIX WAS NOT THE OSP

: _ FOR WASHINGTON DOC INMATE .CAELS BECAUSE T-NETIX DID
. B - NOT SERVE AS THE COMMON CARRIER PROVIDER OF
“TELECOMMUNICATION S SERVICES” -

' :l 6. 1 | Thc centtal purpose of the WUTC’S OSP rules, the hlstory of OSP regulatxon and' |
. the language of the regulatlons themselves all lead to the conclusxon that to be an-‘OSP:an entxty
must be a common camer m other words a “telecommumcatrons company” that provides “tele-'

: cornrnumcatlons servrce as those terms are deﬁned under state law. An OSP must.also-be the 4
o V-entrty that contracts wrth the call aggregator T thlX ‘cannot be consxdered 1o, be an OSP
. Vbecause it does not satisfy erther of these rcqmrements AT&T was the common carrier - for all
: mterLATA calls from the Washmgton DOC mstmmons both as a ‘matter ‘of contract and

}':telecommumcat]ons law, and rt contracted wrth the DOC, ‘which. Complamants Wlll argue is the

E TR
S R

'. .‘aggregator 1n thls case3
l7 A_ The ob_]ectwe of Osp regulatron has. always been to protect consumers. from the' :

' :_hlgh charges formerly assessed by somc camers for calls from pubhc phones at aggregator |
.locatxons ’Ihe concem is, wnh carriers contractmg wrth aggregators t0.be. desrgnated as“the -- "

' prcsubscrrbed IXC for long dlstance calls from: the payphoncs and chargmg excessxve fees due'to

 their prefcrred status ’Ihe pollcy problem ‘was descnbed by the FCC-in . its leled Party

z Slrmlarly, T-Netrx was not and could not have been the OSP for mtraLATA calls,

because the LEC performed the function of “connecttng” to LEC—camed intraLATA long
distance services.

* As discussed below as.a matter of law, a pnson isnota call aggregator fori mmate
phones ‘ : -
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Preference for InterLATA 0+ Calls, Second Report and Order on Reconsideration, 13 FCC Red.
6122 (1998), as follows:

OSPs generally compete with each other to receive 0+ trafﬁc by
-offering -commissions- to‘payphone ‘or premises owners on all 0+
calls from a pubhc phone. In exchange for this consideration, the
~ premises-owners agree to-designate the OSP as the © ‘presubscribed”
IXC or PIC servmg thelr payphones Many OSPs using this
- strategy agree. to-:pay very- high comniissions to “both* premises
owners and sales agents who sign up those premises- owners and
. claim, as:a consequence, they must assess very high usage charges
1o consumers placing calls from payphones. While thrs process
has generated added revepues for the premises owners and sales
_ agents it forces cal]ers to pay exceptronally hrgh rates

o ; 18 .V The F CC and the WUTC both adopted a number of protectrons for consumers that :
. were de51 gned to address thls concem ln 1ts ]991 rules wlnch rmrrored earher F CC regulattons
| 'the WUTC requrred AOS provrders (as a part of any contract wrth an aggregator) to reqmre '
.'aggregators to post a notrce adwsmg that servrces provrded on the phone may be provrded at -
'.rates that are: hrgher than normal 1dent1fymg the AOS provrder and 1ts telephone number and
,'-if‘dlsclosmg that among other thlngs the caller has the nght to access other camers from
| .payphones WAC 480—120-14](4) (1991) (AT&T Exh 4) The AOS provrder was requrred 10+
L .thhhold payment of commrssrons to any aggregator that blocked access to other lXCs WAC
4,%‘:-480—120-14](2)(a) (1991) (AT&T Exh 4) The AOS was also requlred to have the aggregator -
post a. notrce statmg whether a locatron surcharge was nnposed for calls from the phone the

~:-=.amount of the surcharge and the crrcumstances when 1t wo‘uld apply, to rdentrfy or “brand” 1tself :
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at the begmnmg of a call and to dlsclose the charges for the call upon request WAC 480-1 20—
' 141(4)(d) (1991) (AT&T Exh 4) |

19.  In its 1998 Order unp]ementmg the verbal rate qnote requrrement (effective in
1999) Order No. 452, Docket No. UT-97030] at. 8 (Dec 29 1998) the Comrmssron “adopt[ed]-
the FCC’s verbal dlsc]osure reqmrement on an mna-state basrs . (AT&T Exh 5) The federal
vscheme specxﬁcally deﬁnes ‘a provxder of operator servxces as any ‘common carrier that
provrdes operator servrces or any other person deterrmned by the Comrru5319n to be: provxdmg :
operator servrces > 47 U S-C § 226(a)(9) (emphasrs added) erewrse the 1998 FCC rile
nnposmg a rate dlsclosure requlrement on provxders of mmate operator serv1ces states that a’
[p]rovrder of inmate operator serv1ces means any common: camer that prov1des outbonnd "
.‘mterstate domestrc mterexchange operator sertllces from inmate telephones ” 47 C F R. '-

' 64 710(b)(4) (emphaSJS added) As a matter of law the FCC provxsron that OSPs are common'

"'camers must be deemed 1ncorporated into the WUTC’s deﬁmttons due to its “adoptlon” of thev - L

F CC rule

20 : 'Ihrs concluswn is equa]]y supported wrthout regard to the FCC’s approach by
-'t'the ]anguage of the second sentence of WAC 480-120-021 There the WUTC makes c]ear that
_the ferm ¢ operator semce provxder” apphes to a: common camer that provxdes ca]hng servrce to. e

‘;end users at aggregator locatrons WAC 480—120-021 both the 1991 and 1999 versrons deﬁnes

A 4 In later rules adopted by FCC and mnrored by the. WUTC at -1ssue here addmonal ’
'_protectlons were added including a requiremnent that OSPs disclose orally to payphone callers .
. how to obtain the rates for a .operator-assisted call ‘before the call is connected. lt 1s the Jatter. -
; 1999 mandate that Complaihants allege was vrolated in this proceedmg
o * State v. Bobic, 140 Wash. 2d 250, 264 (2000); Everett Concrete Products, Inc. v.
. Department of. Labor & Industries, 109 Wash. 2d 819, 823-24 (1988); State v. Carroll, 81 Wash.
2d. 95, 109 (1972), State v. Tranchell, 164 Wash. 71, 75 (1932); Peoples State Bank v. Hickey,

N
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“operator services” asv;‘any‘_intrastate telecommnnicaﬁons,service provided to a call aggregator
location that includes as a component any automatlc or live assistance t0 a consumer to arrange
for bllhng or comp]etlon or both of an intrastate telephone caIl ” (Emphasrs added)
Accordmg]y, to be a provxder of operator services subject to the WUTC’s ru]es an entity must.
prov1de an intrastate ‘telecommumcanons service” that mcludes the assxstance of an operator to
arrange for bllhng or comp]etron of an intrastate ca]l “Telecommumcatlon _xs:deﬁned in RCW
80 04.010 as ‘the transmlssron of mformatlon” and ~‘telecommumcat10ns -cOmpany” is deﬁned_ ’
as “every corporatron company, ... operatmé Or managing -any facﬂmes used to provrde -
. te]ecommumcanons for hlre sale, or resale to the general pubhc wlthm ﬁns state Thus -an O-SP':' '
— whlch of course prov1des “operator servrces — in Washmgton 1S an entlty prov;dmg an
intrastate transmrssxon servxce to the general public that mcludes operator assrstance as a’b
component | » | .

21. T-Netix cannot be consrdered to be an OSP wrth respect to the correctional facﬂl-‘
ties at Jssue in. thls case for three basw reasons. Flrst T-Netlx d]d not operate as a common car- =
ner or te]ecommumcatlons company at any‘ of those facﬂmes because 1t d)d not oﬁ'er a “te]e— A
commumcatlons servrces (1 e, transmrssmn) to the pubhc let alone any end user. The mcum- .

‘ bent LECs and AT&T were the entities oﬂ'ermg transrmssxon servrces ie, ]ocal and mtIaLATA '
long-distance calhng in the case of the LECs and mterLATA long-dlstance calhng in AT&T’

case Second T-Netrx d1d not contract wrth the aggregator Rather AT&T contracted w1th the |

55 Wash App 367 3n (1989), McCIelIan v: SundhoIm 89 Wash 2d 527, '531 (1 978)‘ Statev; .
Williams, 17 Wash, App. 368, 371.(1977).

¢ The WUTC’s 1989 rules defined AOSCs as those compames “with’ Whlch a hotel
motel hospltal campus -or customer-owned pay telephone, etc. » contracts to provide operator _
services to its clientele.” The reference to “contracts” was dropped from the definition i in later -
versrons of the rule, but other provisions of those later mles make it clear that the Comrmssron

Page 13 TNETD(, INC. ’S AMENDED MOTION o ‘ R '
g _ 601 Uni Streu, Suite 1501
FOR SUMMARY DETERM]NATION (UT 042022) L Sc ”":, on 98101

(206) 6234711




Washingtdn DOC, and that contract express]y obligates AT&T “to provide “0+ interLATA and

international service” to inmate phones ét the prisohs. AT&T/DOC Conttact, Mz_u'. 16,1992, ‘at 2
(AT&T Exh. 7). Third, T-Netix supplied equipment and services to. AT&T; __the LECs and-
AT&T provided the ldng%iistance services of which operator services were a component. Depo. |
Exh. 77 [Wi]son opiniqn.#S] (Exh.1). As such, under ﬂ]]S Cpmnxissionfs precedent, AT&T was
reselling the services it pqrchasgd ﬁom T-Netix to jfs_oﬁm end u_seré (cajleg_i _»_par'ﬁes), whlch
" makes AT&T and ’no:tb T-Netix the common carricr for the _opefatof services 'at:'iséﬁe; R
22, AT&T has admitted as much in the past. For instancg, in D‘ecex_nber.i_l‘,; 1 .9i§8-
comments in Docket No, U-88-1882-R (Exh. 8), AT&T acknowledged that thc WUTCsAOS B
rules applied to camers Addressmg “the ﬁmdémchtél qﬁeSfibn éf .ho§.v_ tb deﬁnean A]ter,nanvc |
- Operator Séfviéé{(AOS) pfd;ider'-aﬁa, ]ﬁcncg:, to whom the proposed rules éhould apply”(AT&T
Comments, at 1), AT&T stated that the inéehﬁvé_ for the Washington LegiSIéﬁﬁ to pass what is

now RCW 80.36.520 was

"the' ongoing ‘concern that the public, without-adequate notice; is .
‘often being. charged higher rates for. operator assisted -arid cardl
interexchange calls than théy bave come to expect from theirlocal .
- exchange: company and. presubscribed interexchange catfier when' <
calls are made from an institution (or aggregator) siich as a hotel,
- hospital or university. This would occur when the dggregator *
 enters into an ‘agreement with an AOS provider, whose rates-may
.- be diffefent than those which end-user customers re- usually =
~ charged by their presubscribed carriers, to provide interexchange
_ service to that aggregater and its patrons. ' S

« considered AOSCs/AOS providers as the entities that contracted with the call aggregator. For ~
_example, an AOS’s “custome’r” was defined as “the call aggregator, i.e., the hotel, motel,
hospital, prison, campus, pay telephone, efc., contracting with an AOS for service.” WAC 480-
120-141 (1991) (emphasis added). The rules also required-AOS providers to assureits ~
customers (aggregators) complied fully with contract provisionsspecified i the rules and :
withhold payment to aggregators if they did violate them.. WAC 480-120-141(1), (1)) (1991). -
An AOS couldn’t do that if it wasn’t the entity contracting with the aggrepator. =~ - -
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AT&T Comments at 2. AT&T went on,:to -explain that: -

AOS providers are resellers who - specrahze m operator handled
long distance calls. AOS providers enter into contracts-with the
aggregator mdustry, Le. hotels, hospitals, privately owned pay
telephone owners, for the purpose of providing operator assisted
 callsto the telephone customers of the aggregator
Id at 2—3 "These compames have an mcentrve to ‘maximize revenue t;or the aggregator and
' 'themselves 1d. at 2—3 On the ments AT&T argued that “1f the Comrmssron 18 concerned thata
‘facrhtles—based carrier such as AT&T or US West Commumcatrons would attempt to charge a
‘umque rate 10 telephone customers of a partrcular aggregator — :beyond the rate’ offered to the
| general publc — AT&T suggests that the deﬁmtton ROW in WAC 480—12 021 and WAC 480—' .
120-141 1 remam » ]d at 4 That is Just what the WUTC d1d leﬂ the deﬁmtron alone o
23, E Slgmﬁcantly, in a clanﬁcatron notice to all partres n Docket No UT—900726
dated October l 1991 the WUTC Secretary advrsed rt ‘was a: Staff consensus that among other,b '
thmgs “[a}n AOS company is any whrch oﬂ'ers serwce through aggregators — servrce as de-
ﬁned in the rule In a non—equal access settmg, AT&T is an AOS company although the person
who controls the mstrument has no other optron for presubscrrbed AOS servme ¢ (Exh 9) ln
other words 1o be an AOS provrder one must be an entlty that offers a telecommumcattons,
service and the entrty that contracts wrth an aggregator Also -since a state correctlonal facrhty is
essentrally the equrvalent of a non-equal access settmg because only a smgle mterLATA

provider, AT&T can be accesscd AT&T is by Staff consensus an AOS provrder
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C.  ADETERMINATION THAT T-NETIX WAS THE OSP CONFLICTS
WITH THE COMPLIANCE BY AT&T, IN AT&T’S OWN NAME, WITH Pac
THE OTHER SUBSTANTIVE OSP OBLIGATIONS IMPOSED UNDER i 3 :
THIS COM]V.[ISSION’S RULES |

24, A detenmnatron that T- Netrx was the OSP for purposes of the verbal rate quote
requirement cannot be .squar_ed.- wrth AT&T’s complrance vvrth‘ the— other -OSP mandates —
branding, customer service, efc. — or wrth the purpose of the Commrssron s regu]atrons For

’_‘mterLATA collect calls, branded (by T-Netix on behalf of AT&T) as AT&T ca]ls charged at N
rates set by AT&T and bﬂled on beha]f of AT&T through arrangements made contractua]ly by
"AT&T with T- Netrx the rates Comp]amants argue were not dlsclosed are 1ndrsputab]y AT&T’ ‘
;lcollect ca]lmg rates erson Depo Tr at 151 7 14 (Exh 5) It makes no sense for AT&T to-

- assume responsrbrhty for brandmg ca]ls somethrng that only the OSP s requrred to do 1f rt |
were in fact not actmg as an OSP. Nor does it make any sense as a matter of regulatory pohcy to
rt:qutre T- Netlx to dnsc]ose rates set by another carrier for payphone-ongrnated ca]ls when 1t rs .

: .nerther responsrble for estabhshmg nor has any contro] over those rates e e \ '

25 'Ihe approach advocated by Complamants and AT&T would make large portrons'--
' of the Comrnlssron S OSP regulatrons a nulhty For mstance under these partres approach anf"
V:OSP can brand traﬂic from payphones wrth the name of whatever camer it desrres asa busmess o
'matter erson Depo Tr at 134 18 — 136 22 168 6-17 (Exh 5) Smce the purposes of the rules. .-
) are to assure the 1dent1ﬁcatron and accountabrhty of partres oﬂ'enng operator servrces to the
pubhc segregatmg the brandmg requrrement ﬁom the servmg OSP is nratrona] as end users_
would have no way to drscern whrch ‘carner is responsrble for service to payphones |

Furthermore, smce the. obJectrve of the rate qirote drsclosurfe'requirement 1s obViously to guaranty

" WAC 480-120-141(5) (1991) and WAC 480-120-141(4) (1999),
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that the OSP’s rates can easily be known to consumers before payphone—ongmated calls are

accepted drvorcmg OSP status from the entrty whose rates are apphed (and thus drsclosed) 1S

equally absurd.

26. Not unsurpnsmgly, therefore neither AT&T nor Complamants can explain how
T—Netrx could as a matter of law be the OSP for purposes of the rate quote mandate yet AT&T
be named the OSP for calls “branded”. from the same- phones As even Mr erson concedes v .
there can‘only be one OSP for any call ﬁom a payphone Wilson Depo Tr at 56 22 57: 16 -
(Exh. 5). Consequently, AT&T’s assumptron of responsrbrlrty for comphance with the brandmg |
requrrement (dlrectmg T-Netix to brand the calls in AT&T’s name) and for prrcmg of the: calls
- among other thmgs means that AT&T was the OSP The result of any other conclusron would
be chaos in that ‘some of the OSP regulatrons would apply to one party for some calls while :
other pomons of those same regulatrons would apply to a dlfferent entrty for the very same calls
There is nothlng in the Commission’s rules, orders or Junsprudence to sanctron such a result
D '_?REGARDLESS OF WHICH OF T—NETIX OR AT&T WAS THE OSP

COMPLAINANTS CANNOT PREVAIL BECAUSE THE RATE QUOTE

REGULATIONS DO NOT APPLY AS A MA'I'I‘ER OF LAW TO INMATE
PAYPHONE CALLS . N '

27; Complamants havc assumed that the verbal rate quote nequrrement of WAC 480-

- 120-141 governs collect calls placed by mmates at correcnonal mstmmons It ‘does not. The :
WUIC adapted its rate” drsclosure rule from an FCC requuement for verbal rate quote_
N _dlsclosures that applred only to services provided at “aggregator locatlons » But the FCC i

- decrded n 1991 that prisons are not aggregators and thus, when it wanted to extend rate. quote

’ requrrements to inmate servrces provrders the FCC passed.a- separate rule. The WUTC never -

- didso here Consequently, the 1999 verbal rate quote drsclosure requirement has never govemed

\,
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| payphones servmg only correctlonal facility 1nmates as here and cannot lawfully be applied to

the ca]]s at i issue in thxs proceedmg

28.  After the break-up of the Bell System in the 1980s, the Washington Legislature N
enacted statutes to protect consumers of . calls prov1ded by alternative operator services
compames RCW 80.36. 520 The statute deﬁnes an “alternate operator services company” as
person provxdmg a connechon to intrastate or mterstate long-dlstance services from p]aces
mc]udmg, but not hrmted to hote]s motels hosplta]s and customer—owned pay telephones ” Ad.
Both the statute and the leg;s]atwe hxstory are sﬂent as 1o the mclusmn of correctional |

; 1nst1mt10ns W1th regard to mmate—only phones The statute dlrects the WUTC to make rules that
I Reqmre at 2 minimum, that any telecommumcanons company, . - .
operating ‘as .or conttactmg with an alternate operator services _ '
company, assure appropriate disclosure to ‘consumers. of the .

- provision :and the rate, - charge or fee of services provxded by an
alternate operator serv1ces company :

i

29 As 1 c]ear from the Comm1ssxon S deﬁmtlonp_t an‘ (04 provxde a “connection

long—dlstance serv1ces “i‘om ]ocanons of ca]l aggregators ” W 0 021 . The term

ca]] aggregator” was deﬁned (now and m-1991)in the WUTC’S rules as:

© o any corporatwn ‘Company, partnershlp, or person who n the
ordinary course of its operations, makes telephones available fo the _
- public:-or ‘to users of its- premises for telephone calls using a -
* provider of operator services, mcludmg, but not hm1ted to, hote]s
v'motels hospxtals campuses and pay phones.

- WAC 480-120:021...

- 30., These WUTC rules mirror the federal Telephone Operator Consumer Servxces

RS Improvement Act of 1990, 47 US.LC. § 226 (“TOCSIA”) and the federa] rules adopted by the

g
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" FCCto iriip]ement it"® That federal act defines “aggrepator” as “any persbn that, in the ordinary
course of its opéraﬁons,‘makes telephones available to the public or to transient users of its
préihises, for interstate ie]ephc_mc calls using a provider of operator services.” 47US.C.
§226(a)(2). Tt defines “operator services” as:

:él'-ly intg:rSta’_(e telecommunications service initiated from an o
aggregator location that includes, as a component, any automatic
or live assistance to a consumer to arrange for billing or

completion, or both, of an interstate telephone call through a |
method other than ’

® aliibﬁ]aﬁc completion with billing to the telephone from whlch the call

: (B) -g:_()mpiétion' throughanacccss code used by the consumer,wﬂh billing to an

. account previously cmblish¢d§xmm the carrier by the consumer.
47 USC § 226(5)(7_). It also provides thatthetelm“prowder of bpefétor servnces” means “any.
'c"oimhoh carrier that pl-‘.()Vl;'.(-lﬁS operator services or any othéx; perébh 'aetéﬁhiﬁed by the
Comrmssmn tobc prowdmgoperator services.”. 47 US.C. §226(a)(9) The FCC’s rules :

) . adopted the same d.é_ﬁhitions cqntained_{fin,« the "ct_-; 47°US.C." § 226 , Sée 47 ‘_'C.F.'-.R. §
' 708(b)(“aggregator”), :(g)(“opef_ratqr servi ces?»’)_;g(i)(“prbvidei‘ of operator semces”) :
- 3Al_‘.4 . In ltsOrder adoptii-_lg-:-ithégrul:cs; the FCC held that ""th;é definition of ""a'ggiégétor’

. does not apply to. correctional institutions in Situaﬁon‘s in wh]ch they proi/fde bir-lln';ate-ohly

- %47CFR.§§ 64.703-708. T o o
o "Ttis clear that the WUTC and its Staff had the FCC’s rulés in mind as the WUTC’s
rules were being developed. In fact, Paul Curl, Secretary of the WUTC, sentaletter to Interested
‘ participating i lemaking doy ich: contained a summiary sheet comparing the
‘principal provisions of the recent FCC rules with those of the WUTC’s draft rules. Letter, dated .
April 30, 1991, to Interested Persons, Docket No.:900726, attached as Exhibit 10. Also the.
Comimission‘in its order adopting the 1991 rules stated “The definition of operator services is = -
changed to more closely reflect federal definitions, and to emphasize that 'ﬂie»a]térnaﬁve_operatt;r
- services, AOS, rules apply only to operator services, as defingd.” In the Matter of Amending

-
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phone's ” Polzczes and Rules Concermng Operator Servzce Prowders Report and Order, 6 FCC
:Rcd 2744 2752 (1991) (Exh. 11) Correctlona] mstxtutxons are not aggregators with respect to
mmate payphones because they do not make these phones available to the pubhc” or to

' ‘transrent users ” but tather on]y to persons who are mtzoluntanly mcarcerated The commenters
pomted out that admnnstrators of correctlonal mstltutlons typlcally requlre that mmate—on]y '
.phones allow only collect calls and that phone numbers for certam 1nd1v1duals such as Judges ,' -
witriesses, and )ury members be blocked The FCC explamed

We are persuaded that the provision of such phones to inmates
presents an exceptlonal set of :circumstances that warrants their
-éxchision from ' the regulation being ' considered - herein.
. Accordingly, mmate-only _phones at _correctional msututxons will
~ not be subject to any’ requlrements under--the " Act ‘or: the
Comrmssron s rules Phones provided- for the wse of the- public,
‘hoWever, such-as those in visitation areas, would be covered by the .
Operator Serv1ces Act and the: ru]es '

o L ]ct’ (footnotes omrtted)
"I'he FCC a]so held that the camer provrdlng .serv1ee to mmate-only phones at correctlonal
- mstltunons wou]d not fall under the deﬁmtlon of. “prowder of operator serv1ces as such s'erv'lce g
s not provrded at an “aggregator” ]ocatlon thh reSpect to’ mmate-only phones Id. at 2752 1]15
A camer that prov1des servrce to phones at correctional mstrtutlons that are. made avaxlable to the

A pubhc or to transrent users would have to compIy with' the ‘Tequirements’ of the- FCC’s rules and

TOCSIA Id 6 FCC Rcd at 2752 n.30,

_ 32 It is well—estabhshed in Washmgton that when a statute or rule is 1dent1cal or |
: substantlally snmlar to a federa] law the Washmgton law wxll carry the same constructxon and -

the same mterpretat)on as the federal law See eg State v Bobzc 140 Wash 2d 250 264_4

WAC 480—120—021 480-120-106 480-120—138 and 480—120—141 and Adoptlng WAC 480-120-‘
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(2000) (“Because our law was taken. ‘substantia]]v verbatir‘n’ from the federa] statu'te it carries

the same constiuction as the federal law and the same interpretation as federal case law. ); State

V. Wlllzams 17 Wash App 368 371 (1977) (“When a state borrows federal legislation it also

borfows the constructlon p]aced upon such legislation by the- federal courts.”). Therefore, the

WUTC 's 1991 dlsc]osure rules do not apply to mmate ca]lmg serv1ces —and nelther T- Netrx
‘Hor AT&T are OSPs under those rules w1th respect to mmate servrces at the Washmgton DOC
| 'm’stittitions — because 1nmate calhng service was not provrded at an “aggregator” location.

330 In'1998 the FCC modified its posmon and dec1ded that provrders of 0+ service to-
Immate—on]y phones should verbal]y drsc]ose the rates for inmate operator services.’ However
‘when it did so the FCC d1d not change ltS earher detenmnatton that correchonal mstltutnons are‘
not aggregators for 1nmate—only phones Instead the FCC adopted a separate dlsclosure rule that

‘ apphed specxﬁca]ly to mmate calhng services, requmng carriers servmg inmate phones to ora]ly ,
fldentlfy themselves to the party to- be bll]ed and orally disclose to such party how “without
'havmg to dtal a separate number 1t may obtam the charge for the cal] prior to decndlng whether
to accept the call Id. 1] 60 The FCC regu]atlon spemﬁca]ly addresses rdentlﬁcatron and rate .
dlsc]osure requrrements for provrders of mmate operator servrces See 47 CF.R. § 64 710.
34. * When the WUCT adopted its oral rate quote dlsclosure requn'ement in 1998 it did
h inot change the deﬁnmon of “aggregator » Unhke the FCC, however the Comrmssmn d1d not
X adopt a rule specrﬁcally addressmg rate dlsclosure obhgatlons of provrders of mmate services.

: Accordmgly, there isno change from the prev10us srtuatlon ie., the WUTC’s rules do not apply

o prowders of operator services to mmate—on]y phones and those providers have no rate

143, Ondler R73455;Docl_{et__qu_.UT4r900726 (1991), 'w-sR 91-13-078, at 106 ‘(AT&T Exh. 5).

- ATERWYNNELLP

'-NETR,H\IC’SAMENDEDMOTION R » Lawyers
R‘SUMMARY DETERMINATION (UT-042022) S . 601 Union Street, Suite 1501

. Seattle, Washington 98101
(206) 6234711




drsc]osure oblxgatlons ‘under the WUTC’s ru]es While the WUTC’s mandate does make

PN
it 5

: ref_erence to “pﬁSon phones in connectlon with- other aggregator locations, as a matter of law
;that reference 15 only to the provrsron of phones for use of the public or transxent users, such asin
-vrsrtatron areas. If the WUTC’s ru]es were construed so that provrders of O+ servrce to inmate-
B only phones were consrdered to be OSPs as the Comp]amants contend -many- of the
~ requirements, such as Brl]ed Party Preference whrch the FCC consrdered mappropnate for
pns.on inmates because of secunty concerns would automatrcally apply to them Such a: resu]t ;'

would - be nonsensrcal and wou]d put the WUTC m conﬂrct wrth federa] pollcy and- the

documented security’ needs of pnson authormes

C ON: CLUSI ON

- .ArthurA Butler WSBA# 04678
- "ATER WYNNE LLP
601 Union Street Surte 1501
“Seattle, WA 98101-3981
(206) 623-4711
(206) 467-8406 (fax) =~

I B’”ed Party Pr eferenceﬁ>r InterLATA 0+ Calls; Seecond Re port and Order o on T
o Recon31deratron CC Docket No. 92-77,13 FCC Red. 6122 ( 1998) (Exh. 7).
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CERTIFI CATE OF SERVICE

1 hereby certlfy that I have this 27th day of August 2009, served via e-ﬁhng atrue and correet .
copy of the foregoing, with the WUTC Records Center. The original, along with the correct’
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Opinions of Kenneth L. Wilson in Judd vs T-Netix and AT&T .
o bt

i
1. The T-Netix P-III platform was being used at the u;mhmp in question to provide
phone service to inmates in those institutions

2. The P-III platform was providing the automated operator function to inmate
phones in the form of call screening, collect call set up and associated called party
interactions, and billing functionality for all inmate calls at the demgnated
institutions.

3. The P-IIl was making the connection to the network for each call.

4. The P-I platform was accumu]atmg billing information on each call placed by an
inmate and periodically downloadmg that information to a T-Netix blllmg
processing center.

5. T-Netix was providing a service to AT&T, not just leasing equipment

6. T-Netix was the Operator Service Provider for all inmate calls in the demgnated
institutions

7. The Local Exchange Companies (LECs) were not providing operator services for
inmate calls from the designated institutions

8. T-Netix should have upgraded its P-II platform to provide rate quotes as required
by the WUTC in 1991.

9.1 have seen no evidence that T-Netix upgraded their platforms at these institutions
to give correct rate quotes for InterLATA Intrastate calls until early in 2001.

10. During the pen'bd when the called party was receiving announcements from the P-
ITI platform, inmates were able to hear the announcements but were not able to
speak to the called party.

1. AT&T had technical oversight responsibility for the services being provided.
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BEFORE THE WASHINGTON UTILITIES
AND TRANSPORTATION COMMISSION

SANDY JUDD, ET AL
COMPLAINANT

VS. DOCKET NO.

UT-042022

AT&T COMMUNICATION OF THE

PACIFIC NORTHWEST, INC.

AND T-NETIX, INC.
RESPONDENT.

*******************************************************

ORAL DEPOSITION OF
ROBERT RAE
AUGUST 6, 2009
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ORAL DEPOSITION OF ROBERT RAE, produced as a witness
at the instance of the DEFENDANT, and duly sworn, was
taken in the above-styled and numbered cause on the 6th
of August, 2009, from 8:48 a.m. to 5:41 p.m., before
Carolyn England, CSRAin and for the State of Texas,
reported by machine shorthahd, at the offices of
Bennett, Weston & LaJone, PC, 1750 Valley View Lane,
Suite 120, Dallas, Texas, 75234, pursuant to the

provisions stated on the record or attached hereto.

Job No.: 211476
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Q.

A.

0.
platforms,

A.

Q.
telephony

A.

219

Q. I'm going to start from the beginning and ask
you to turn to page -- first start with 4.

A. FPour four?

Q. TNXWA 4.

A. Okay.

Q. Under the product overview, it lists different

T-NETIX platforms. Do you see that?

I do.
And the first one listed is the P-TIT.

I see that.

Okay. And it says each of those call control

including the P-III --
Yeah.
-- is comprised of three main functions: The

interface, a validation service --

I'm sorry.  Where are you -- oh, I see where

you're reading. I got it. Go ahead. Sorry for

interrupting.

Q. A validation service and graphical user
interface. Do you see that?

A. Yes.

Q. Could you describe for me what you understand
the P-III telephony interface to do?

A.  Well, the telephony interface is basically the
call-gating function of the P-III, i.e., the -- let me

800-567-8658

Veritext Corporate Services :
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220

read this for sure before I finish answering. This is

-- this is -- it's the actual telephone processing
function that occurs, i.e., detecting and communicating
with the inmate, detecting -- well, I'm sorry.

Let me back up. The best way I can describe
it is the telephony portion of the functions of the
platform, which would include telephony connecting to
the inmate phone and telephony connecﬁing to the
carrier, either the local exchange or directly to the
IXC, depending on the usage.

0. You said that one of its functions is call
gating. What did you mean by call gating?

A I would say the decision of whether or not to
let the call go through.

Q. Another function of the P-III platform is a
validation service. Do you see that?

A. Yes.

Q. Could you describe what the function is of the
validation service?

A. It's the -- it's the collecting of a telephone
number and querying of that telephone number or the
collecting of the inmate PIN and querying the inmate PIN
and, in both cases, testing the validity of those
numbers and the desire to let the call go out, continue

based on the numbers.

Veritext Corporate Services
800-567-8658 973-410-4040
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235
‘that?

A. I see that.

0. Do you believe that that was true of the

system between 1996 and 20007

A. Yes. I mean, it's -- that was -- it's
accurate. ‘

Q. Do you believe that that was valuable to
T-NETIX?

A. I'm not sure what you mean by valuable to
T-NETIX.

0. Did it have -- well, how -- let me back up for

a second. How did thebT-NETIX system between '96 and
2000 do this, this automated operator eliminating the
Aneed for a live operator?

A. Well, I think we discussed before that
historically there was an opérator that was connecting
-calls and making what I call the gating depermination on
letting calls out. And so this system -- what it's
feferring to there is the system replaced that gating
determination. And so, I mean; that's what the system
did. And that was the technical piece of equipment
being sold at the time, performed.

Q. Would YOu turn to page 3722

A.  Yes.

0. The section titled "system administration," do.

: Veritext Corporate Services
800-567-8658 973-410-4040
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career would a loss by T-NETIX in this case have?

A. None. My career has moved on. I am now CIO
of a -- of a wonderful company called Mosaic.
Q. Okay. Let's focus in particular on just one

technical area that I would like to explore. 1In
connection with one of the exhibits, you testified that
there was what you called a one-to-one ratio between

station lines and outbound trunks to the LEC.

A. Yes.

Q. Do you recall that?

A. I do.

Q. Could you explain what you mean by a

one-to-one ratio; pleasé?

A. That in the P—IIi, there is no switching
capability whatsoever: The P—IIIihas, for every
telephone attached to the system, é standard telephone
trunk is attached to the other side. And so what
happens is it's -- a single telephone -- it's called a
telephone one. When it goes off hook and it passes
through the call flow, when that telephone goes to seize

a telephone trunk and make a call out, it will always go

to trunk one. There's -- it's actually a one-to-one
connection.
Q. There are the same number of station lines as

there are trunks to the LEC?

_ Veritext Corporate Services
800-567-8658 973-410-4040
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A. That's an accurate statement.

Q. Does the P-~III, in any of its configurations,
switch telephone lines?

A. No, it does not make any decisions about call
routing in any form.

Q. And am I correct to understand, from what you
just testified, that it's the one-to-one relationship
between station lines and trunk lines that means that
the P-III is not a telephone switch as you had testified
before?

MR; YOUTZ: Objection, leading.

A. That's perfectly accurate. There is no -- and’
I think a couple of times I accidentally said the word
"switch" and took it back every time I did. There is no
switching capability whatsoever in the product.

Q. Is the word "routing calls" a function that's
-- is the routing of telephone calls a function you're
familiar with in the felecommunications industry?

- A. Yes, it is.

Q. Does the P-III make any decisions'as to how or
where to route calls?

A.b No, it does nbtf

Q. And in your understanding, what, if any,
relationship is there between the functions that P-III

does perform and the connection of calls to the called

800-567-8658

Veritext Corporate Services
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party?

A. I think I used the word a couple of times of a
gate or a gating function, and the P-III is simply
gating the calls prior to allowing the call to then
progress to the next step, which is dialing the
telephone number out to the public switch telephone
network, and the public switch telephone network then
performs the routing and switching functions.

0. Now, just to clarify a couple of points, what,
if anything, were you asked either by Mr. Reinhold or
myself in connection with your work here to opine on as
to the ultimate question of whether the regulations were
complied with or were violated, that is, Whether rate
quotes were, in fact, being given during the relevant
period?

A. It was not part of my testimony. What I was
here for was not specific to those aréas.

Q. And Qhat, if anything, were you asked to look
at with regard to the installation, operation or
~configuration of the P-III in states other than
Washington state?

A. I was not asked to investigate anything out of
Washington state.

0. Finally, given your role as vice president of

operations for all those years, are you aware of any

Veritext Corporate Services
800-567-8658 973-410-4040
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BEFORE THE WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

SANDRA JUDD, et al.,

Complainants,
DOCKET NO.
vs.
UT-042022
AT&T COMMUNICATIONS OF THE
PACIFIC NORTHWEST, INC.
and T-NETIX, INC.,

r

Respondents.

Atlanta, Georgia
August 10, 2009
DEPOSITION OF MARK POLLMAN

called for oral examination by Counsel for

Respondents, pursuant to ndtice, at Duane Morrisp
1180 West Peachtree Street, Suite 700, Atlanta,
Georgia, commencing at 10:45 aﬁm., before Donna
Fishman for Capital Reporting, a Notary'Public and
Certified Court Reporter in and for the State of |

Georgia.
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57
0 Without regard to how Mr. Schott

described the call flow, in your view, having

conducted your analysis, at what point in the

initiation to the final completion of a collect call

from Washington DOC facilities was a connection to
intrastate long distance services made?

A That's an ambiguous question. I can't
answer that question.

Q Can you tell me what's ambiguous about
it?

A You use the term "final connection."” In
a call such as this, there are multiplé connections
performed at various points in the call flow. In the
context of this\particular item here where we look at
the WUTC definition,‘thefe is a connection when the
OSP has decided to éonnect the call.to the LEC to
provide access to the local service provider, the

intrastate or the interstate provider, has made that

| decision to provide that connection to that next

step. That is not the final connection. The final
connection is the point a lot further on down the
line. That's why I consider it ambiguous.

Q By final cqnnection, if I define final
connection as terminate the call to the called

party --

(866) 448-DEPO. '
www.CapitalReportingCompany.com ©2009
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60

connected to a local service versus intrastate

interLATA calls being connected to a long distance

service?
A No, there was no difference.
0 And at what point, since there's no

difference, were those connections made, in your view

for calls, originating from the Washington DOC

facilities?
A I don't understand the question.
Q Let me rephrase it.

Whether you want to call it call flow,
call path, network rOuting configuration, whatever
description you want to use, where in that train, in
that process, in your opinion, for Washington DOC
calls were Calls connected to a long distance
service?

MR. PETERS: Same objection.

A If the call was deemed to be a long
distance call, the LEC would make the determination
that it was a long distance céll.and they would make
that determination from the LEC to the long distance
provider. The same LEC that would also make the
determination if it was a local call or an intrastate

call.

Q And by the same LEC, you mean not only

, (866) 448-DEPO
www.CapitalReportingCompany.com ‘ ©2009
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61
the same company but that for purposes of this

definition it's the same point in the call flow?
A The same point in the call flow, yes.
Q ‘Am I correct that that 18 when a call

from the Washington DOC would reach the LEC central

office?
A Yes, that is -- that's the point, yes.
0 Now, why don't we turn to Exhibit 82
then.

Your first opinion stateé, quote, AT&T
did not serve as the operator service provider at the
Washington prisons at issue between 1996 and 2000.
That's an accurate statement of your
opinion, 1is it not, sir?
A Yes, it is.
Q Can you tell me the basis for that
opinion, please.
A It was based upon, number one, the

definition of the operator services provider as based

upon the UTC definition, the regulations. Also,

based upon the call flow as provided in the
declarations and through my personal experience.

Q What criterion or criteria did you apply
to determine who was the operator service provider at

the Washington prisons between 1996 and 2000?

(866) 448-DEPO
www.CapitalReportingCompany.com _ ©2009
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62
A The criteria was based upon who was
performing the functions that are classified as those
considered operator services.
Q Then from where did you formulate or

derive that criterion?

A Meaning?
Q Meaning?
A Where did I formulate what criteria they

are, or who was providing the criteria?

Q No, iet's back up.

I asked you what criteria did you apply
in deciding who was an OSPS, and you said the
criterion was who was doing the functions of an OSP.

A Doing the functions.

Q And my follow-up question was from Where
did”you derive that performing the functions of an
OSP was a test that you should apply in your
analysis, that's what I'm asking.

A I was -- I was aware of the particular
functions that the DOC had required. I was also
aware of what were the standard functions that an
operatof services provider should use in processing a
collect call. That was my criteria. I looked at
tﬂose functions and then looked at who was actually

performing those particular functions.

(866) 448-DEPO
www.CapitalReportingCompany.com ©2009
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Q What do you mean by "type one," sir?
A From what I have been led to believe,

that those were lines and they utilized lines-based
signaling, which is essentially the originating
number was assigned at the LEC end, a piece of copper
wire came in, it must be associated with this
telephone number. The only thing that was conveyed
across that telephone line was, bear with me, the
prefix code, which in this case was a one, and the
ten-digit designation number. The CIC was not
signaled.

Q And all of this was using in-band
signaling as opposed to out-of-band SS7 signaling?

A ~ Yes, it was.

0. Is the reason that you clarified my use
of CIC code that T—Netix,.the P-3 platform, and the
LEC were not connected on a carrier-to-carrier basis?

MR. PETERS: Objection to form. And
foundation.

A I don't understand the use of the term
"carrier-to-carrier."

Q Okay. Well, let me see if I can ferret
that out because I believe you told me that the type
of facility connecting the P-3 platform to the LEC

central office was a regular line, a type one line?

(866) 448-DEPO :
www.CapitalReportingCompany.com ' ©2009
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A That is my understanding, yes.
Q Is that also the same thing as what's

commonly referred to as a DS-0 or a POTS line?

A Yes, it would be.

Q Okay. And if an originating carrier,
say, an originating CLEC sends traffic for routing to
a local exchange carrier, does it ordinarily do that
over regular POTS lines or some other sort of access,
service or facility?

MR. PETERS: Objection. Form. It's

vague and ambiguous.

A That's not --

Q Is that beyond thé.scope of your
expertise?

‘A Not only is it beyond the scope of my

expertise, it would have to depend upon the
circumstances of the connection.

Q It could because -- well, if it's beyond
the scope of your ekpertise, I won't ask you about
it. You're not familiar with the different ways in
which carriers connect for purposeé of long distance
access?

MR. PETERS: I'm going to object to the
form of that, but you can answer subject to

that objection.

(866) 448-DEPO :
www.CapitalReportingCompany.com ©2009
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[Service date: December __, 2008 ]

| BEFORE THE
WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

SANDY JUDD and TARA HERIVEL,
_ Docket No. UT-042022
Complainants, o

DECLARATION OF ROBERT L. RAE
V.

AT&T COMMUNICATIONS OF THE
PACIFIC NORTHWEST, INC., and T-
NETIX, INC,,

Respondents.

Robert L. Rae h‘eréby declares under penalty of perjury as follows:

1. I am personally familiar with the facts set forth m this declaration. If called to
testify on any. of these matters, I could and would testify to them competently.

2. Iam Executive Vice President - Operations for Securus Technologies, Inc, parent
compan& of T-Netix, Inc. My office address is 14651 Dallas Parkway, Dallas, Texas, 75254.

3. I received a Bachelor of Arts Dégreein Economics, a Bachelor of Science degree
in Psychology and a Masters of Business Administration Degree from the Uniyersity of
Piﬁsburgh.

4. 1 have worked in the telecommunications industry for over 18 years. Prior to

joinihg Securus in 2002, I was employed by Bell Atlantic Corporation where 1 héld various

DMN1447583.8



management positions with responsibilities in the Network Operations Center (NOC),
installation, maintenance, and outside construction areas. After leaving Bell Atlantic, I was
employed by Fujitsu Communications, Inc where I directed the technical assistance center and
the field installation aﬁd maintenance group. Additionally, I worked for EngineX Networks, Inc
as the Vice President - Operations where my organization was responsible for engineering,
desi_gn, implementation and maintenance of IP, optical and wireless telecommunications
networks. Since joining Securus in 2002, I have had responsibility for the entire company
Operations organization. This includes netwofk managemem, installation, provisioning,
technical software and telephony support, hardware manufacturing, field maintenance,
engineering and network planning. I was the architect of several system upgrades to the
company’s inmate calling platforms. 1 currently have 19 technical Patents pending in my name.
5. Kenneth Wilson, an expert hired by Complainants, has stated that certain “system
drawings, configuration diagrams, systems engineering ddcuments, systems architecture
documents and ... other epgineéﬁng drawings or documents specific to each Washington
institution” served by AT&T and/or T-Netix have not been produced and are needed to
“evaluate \_évho the OSP was and whether the equipment was providing automated rate quote
information.” Wilson Decl. § 6. This is not correct. First, T-Netix has preViously produced
configuration djagrams for the inmate call processing system at issue in this ptoceeding, see
TNXWA 01052 thru TNXWA.01239 and TNXWA 01528 thru TNXWA 01652, and a call flow
chart prepared by expert witness Alan Schott on behalf of T-Netix is already part of the record.
Supplemental Affidavit of Alan Schott in Support of T-Netix, Inc.’s Motion for Summary

Determination, Fig. 1 (July 2005)

DMN1447583.3



6. Secénd, what Mr. Wiison terms “the exact telecommunications configuration in
use at each institution” has no bearing on the determination of which entity, under this
Commission’s regulations and definitions, provided a “connection” to local or interLATA
services for inmate collect calls originating from these correctional facilities. That is because the
number of trunks or lines and the type of inmate call processing platform deployed at an |
institution have no relevance to the functions performed by the various entities. No party claims
in this proceeding, as I understand it, that rate quotes were technically infeasible for some or all
of the equipment and systems deployed. Therefore, the capabiﬁties and arrangements actually in
place make no difference.

7. Third, Mr. Wilson is incorrect in asserting that it is “important from an engin-
eering standpoint to see how that platform is connected into the Public Switched Telecom-
munications Network (PSTN).” None of the issues he identifies, “who the lines and/or trunks
were purchased or leased from, how they were connected to the P-III Platform, [and] how many
lines and/or trunks were in use,” will offer any evidence as to which party provided the operator
services at an institution. The call flow for intrastate interl;ATA inmate collect calls (the type of
traffic at issue in this procee&ing) from each insﬁtﬁﬁon was the same. Schott Supp. Aff,, § 15-
21 &Fig. 1. ‘

8. As corroborated by the Schott Supplemental Affidavit, a call was placed by an
inmate, processed by the T-Netix platform (essentially holding the voice path while the call was

verified ahd the called party queried for collect call acceptance), outpulsed to a LEC trunk and
thereafter switched at the LEC central office to connect either to (a) a local or intraLATA called
party, via the LEC’s local or intrastate toll networks, respectively, or (b) LEC intrastate switched

access services purchased by AT&T and thereafiér to AT&T’s point-of-presence (POP). Id.

DMI\1447583.8



For interL ATA calls, the call was then switched at the AT&T POP to connect to AT&T’s long-I
distance network and then to a terminating LEC via the LEC’s intrastate switched access service
(typically at the tandem in the serving wire cen’ier) and finally switched by that terminating LEC
to the called party’s line. In this call flow, the entity that “connects” a collect call to local and |
long-distance services (WAC 99-02-020) is in every case the LEC or AT&T, so reviewing the
engineering details underlying any of the T—Netix platforms, or their quantity and provider of
trunks, facilitating this call flow will tell the Complainants and this Commission nothing of
relevahce.

9. In fact, telecommunications network configuration cannot be uéed to derive an
answer to which party provided operator service§ under the Commission’s regulations. ﬁat is
* because the word “connection” is not a term of art in the industry. A “connection” can never be
be limited to a single carrier, especially in the context of inmate services, because all local loop,
access line, LEC switching, long distance carrier trunks and terminating LEC ﬁccess lines and
loops must work in conjunction to “connect” or completé a.call to the called party end uéer.
Carriers (whether facility-based or resale) can provide access, switchjng and/or transport, with
access broken down further into originating or terminating and switched or dedicated. Taking
the inmate collect call flow described above, from a telecom engineering pérspective the
originating LEC, AT&T and the terminating LEC all provided a “connection” for the traffic. For
interLATA traffic, the question for the Commission to resolve is whether the LEC (by
“éonnecting” to AT&T’s switched access services) or AT&T (by “connecting” to its lo_ng—
djstancé network) connected such calls to “long-distance services.” (T-Netix, in contrast, did not
provide access, switching or transport for any interLATA callé, and therefore did not make a

“connection” as I interpret that phrase.)

DMI\1447583.8



10.  Indeed, literal application of the word “connection” to identify an OSP leads to
absurd consequences. For instance, as noted carriers can be resellers, that is using the network(s)
of a facilities-based wholesale carrier to provide service to their end users. Many if nof most
OSPs are resellers. If “connect” was directed, as Mr. Wilson seems to suggest, to the provider of
physical connectivity for a call path, then the operator service provider under the Commission’s
regulations would be the wholesale carrier, not the actual service provider. That would make no
sense from a regulatory perspective, in my view, because the point of telecom regulation is to
ensure that the carrier serving the end user complies with pricing, disclosure, certification and
related reguiatory requirements. Literal application of a “connect” definition of OSP would
therefore identify a party, in this example the wholesale network (switching and transport)
provider, as responsible for regulatory compliance when the service, prices and customer(s)
involved are actually those of its resale customer.

11.  In sum, while Mr. Wilson is partially correct when he says “[a} P-III _Platforin for
an institution would need to be connected to ihcoming and outgoing telephone lines or trunks,”
(the system does not require “incoming” access lines and will operate with only out-going access
lines) the number, configuration and lessor of these lines, as well as the equipment deployed by
the various carriers and providers serving any specific Washington State prison, has no
significance to the matters at issue before this Commission. In fact, there is no relevance to any
telecom conﬁguraﬁon_ because the Commission’s regulations use terms that, if applied literally,
are at odds with accepted telecom parlance and lead to consequences that, in my view, are absurd
and inconsistent with the purpose of telecommunications regulation.

Executed under penalty of perjury and in accordance with the laws of the State of

Washington this Mday of December 2008, at ?4’ 35/ a .

- DMI\1447583.8
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those up then and then threw away the notes. That's

why I don't have the notes, but I do have a set of

opinions. Generally those would have been in an

expert report, but since we didn't do expert
reports, I just wrote up a set of opinions.

Q Good. This actually is helpful.

A Great.

MR. PETERS: Let's mark this as Exhibit
77 . |
(Exhibit 77 was marked.)

Q (By Mr. Peters) Exhibit 77 is the -- is
that a listing of your opinions?

A Yes, as I have them'today.

Q Okay. And I'm going to go through each of
these at least at some level, but am I correct in
terms of Item No. 6 -- I'm sorry -- yeah, Item No. 6
-- it's your view as you sit here fight now that

T-Netix was the operator service provider for all

‘inmate calls from the designated institutions

between 1996 and 2000?
A Yes, certainly during that period.
Q Do you have any opinion as to whether or

not more than one entity could serve as the OSP or

- the operator service provider at the same time?

A Aside from a legal question as to contract

56
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or subcontractor, the actual physical broviding of
‘the operator service's functions either by a live
operator or by an automated operator -- a box that
does the automated operator function, that that
function would be provided by a single party.

Q Okay. And I understand that and
appreciate that; but I want to know, though, whether
in your view for purposes -- whether you're
rendering an opinion as to whether or not for
purposes of the Washington Utility and
Transportation Commission rules( one entity would
serve as the operator service provider or could
multiple entities serve as the operator service
provider?

A Technically the function is provided by a
single provider.

) And I take it your view as to who served

as the OSP would be the same for both interLATA and

intralATA calls, correct?

A In this instance, that's correct.
Q What's the basis for that view?
A The configuration of equipment, where the

functions were being provided, all the details of
the -- the information that I have had available

would point to a single provider.

Veritext Corporate Services
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{ information that's been available in the course of

the case. -
Q Item No. 6 is that T-Netix was the
operator service provider for all inmate calls in

the designated institutions. Did I read that

correctly?

A Yes.

0 Could you explain to us the basis for that
opinion?

A Well, it's really putting Opinion 4 and 5
together in a logical way. Inasmuch as T-Netix was

providing the P-III platform, they had the personnel
supporting that platform. The P-III platform was
providing the operator-service -- the automated
operator service funétion -~ so with the --
providing the plafform with that function plus
providing all of the servicing of that platform, I
come to the conclusion that T-Netix was the operator
service provider.

Q You said it was putting Opinions 4 and 5
together. 1Is there any reason why your Opinions 1,
2, and 3 don't relate to é-as well?

A. Actually, that's correct. 1It's really --

6 is kiﬁd of a logical conclusion of 1, 2, 3, and 4,

and 5.

. Ventext Corporate Services
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‘ 0 (By Mr. Peters) Do you believe, as you
sit here right now, that the WUTC would have
expected a call to be branded to an entity that
played no role in the transmission of the call?

A I honestly don't know how to answer that
Aquestioﬁ.

Q Why is that?

A Can you ask it again?
0 Yeah, and I will even try to rephrase it a
little bit.

Do you believe, as you sit here right now,
that the WUTC would have expected a call to be
branded to an entity that played absolutely no role
in ﬁhe transmission of_thét call?

A . I would not be so bold as to speculate on
what the WUTC wanted in that regard.

Q Would it be consistent with your
understanding of the -- of an operator service
provider to require a call to be branded to an
entity that never played any role in the
transmission of the call?

A Well, it was common practice in the time
frame of this case for many telecommunications

providers to hire outside operator services firms,

134
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and they all wanted branding for their dalls.
Beyond that, I'm not sure I can answer
that.
0 Right, but back in the situation that
you're talking about, they would have been involved
in tranéporting or billing the call, correct?

A Which party?

Q The party that you're saying -- the
| branded -- the party to which it's branding.
A Yes.
o) Okay. If the entity played no role in the

call, meaning they didn’'t transport the call and
they didn't physically provide any functionality as
the operator service provider, can you think of any
logical reason why a call should be branded to that
entity? |

MR. MANISHIN: Objection to the extent
that you appearlto be asking him a hypothetical
question, which is permissible, but I'm not sure-
you've identified it as -- the assumptions

underlying the hypothetical.

Q (By Mr. Peters) You can answer the
question.
A Well, I could imagine a case where a third

party leased or contracted multiple providers to

800-567-8658
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provide a service that they had no part in any of it
and that yet they wanted it branded with their
brand. I mean, there's examples of that that we can
probably figure out.

0 But if the scenario was that the -- the
scenario wasn't that scenario, it's‘a scenario where

the entity wasn't transporting the call, it was not

and it was not providing any of the operator service
functionality, can you think of any reason why that
call should be branded to that entity?

MR. MANISHIN: Same objection. There's no
facts in the records supporting that.

"A In the -- hypothetically, I could imagine
that that could be ddne; and similar to the
circumstance of my hypothetical,.that if a company
was cont;acting others to provide all of the
telecommunications énd the operator function and yet
they were the overall contractor, they could -- you
know, Ken Wilson, Inc., could set up a phone service
without having any of the facilities or the people
and still brand it Ken Wilson Telephone.

Q (By Mr. Petexrs) Yeah, and you would
expect that call to be billed as a Ken Wilson

Telephone call, correct?

Veritext Corporate Services
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provide rate quotes, that you provide notice of that

to us.
A Certainly.
0 Is that fair?
A I believe it is.
Q Okay. Thank you.

For the rate quotes that T-Netix failed to
provide, looking at No. 9, using the term you used
there, interstate -- interLATA intrastate calls,

whose rates were to have been disclosed?

A That would be AT&T's rates.

Q And why should AT&T's rates have been
disclosed?

A AT&T was the carrier for the calls.

Q What do you understand "carrier" to mean

in the context of the telecommunications industry?
I'm using "industry" there as differentiated from
"regglation.“ |

A AT&T was providing a critical part of the
end—to—end connectivity for those calls and was the
carrier that was selecfed by the institution in this
case which was making the calls.

0 Now, you testified before in response té
one of my questions that you were familiar with the

concept of resale.

151
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MR. SPOONEMORE: Well, I'm not sure that
that summary is correct. You're certainly trying to
ask for other information, but his answer stands,
and I think it's pretty clear at this point.

0 (By Mr. Manishin) You described Exhibit
77 as -- the record will reflect thisg -- quote, My
opinion as to who was providing the operator
services function.

A Sorry. Redirect me again.

Q I'm reading what I wrote down you
testified word for word. My opinion as to who was
providing the operator services function.

A Yes.

Q  Okay. 1Is there a difference between
operator service functions and eperator services in

your opinion, sir?

A In this context, no difference.
Q And what do you mean by "in this context"?
A Well, we have operator service functions,

which I went over earlier today. Operator service
provider, which is a Washington State definition,
and I've said that it's-eonsistent'with the
functions that the T-Netix P-IIT was proViding, plus
the personnel that supperted it; and then operator

services in general, which I think part of your

158
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question got to.

Q Is "operator service provider” and
"operator service functions" synonymous in your viéw
in the context of this case?

MR. SPOONEMORE: Objection. Asked and
answered. He gave a pretty clear answer on that
one.

A Let me just maybe clarify it a little bit
more. The combination of the functions that the
P-III was providing plus the supporting personnel
that were managing that platform would constitute
the total operator services provider.

So if we wanted to really cut that in the
way that I see it, the functions are the technical
part; the services are the technical part plus the
management by people of the technblogy.

0 (By Mrx. Manishin)} Are the services the
technical functionality or<a service offered to the
end user under the Washingtoﬁ regulations?

A Well, when you add "under the Washington
regulations," T want to look at -- I want to have
that in front of me while I was answering it.

Q Why don't we look at that. We can look at
any of your declarationé. Why don't we take No. 79.

I think that's your most recent one, your August

Veritext Corpofate Services
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provide operator services with real people, who
would be providing the operator services? It would
be the company they were providing, and that -- that
was providing the service, and that was common
before these automated operator services devices.

Q . (By Mr. Manishin) Under the Washington
regulations, is it correct that the OSP islrequired

to brand calls using its own trade name?

A I didn't look at the branding regulation.

Q That's common practice in the industry, is
it not?

A It's --

MR. PETERS: Objection, form.
A It's common practice-—~ well, it's common
practice fof whoever is getting paid by whomever to
brand whatever they want. There is no common

practice there.

Q (By Mr. Manishin) Hdw were these calls
branded?

A’ Best of my knowledge,Athey Were branded
ATE&T.

0] So is -- would it be also correct, then,

in your opinion that if T-Netix was the OSP, that it
violated the regulations by branding the calls in

the name of AT&T?

Veritext Corporate Services
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or interstate long distance"?

MR. PETERS: Objection, asked and
answered.

MR. SPOONEMORE: Same objection.

A Right. I did answer this earlier, but
again, the T-Netix P-III platform, it makes the
connection that completes the call between the
inmate and the party they're calling.

Q (By Mr. Manishin) You also said in
response.to Mr. Peters that you have discussed this
with your counéel what "connections" means in the
course of this case, and that you concluded it was

finally made when a call is completed from end to

end.
Did I accurately summaxize your prior
statements?
A I think that's approximately what I said.
Q Did T-Netix complete the call from end to
end?
A T-Netix provided the last paft of the

end-to-end connection. So in that sense, very

definitely they are providing a connection, yes:
Q Wouldn't it be more fair to say that

T-Netix provided the firét part of the connection,

not the last part?

_ Veritext Corporate Services A _
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o) We can rule out in this case direct
trunking to an IXC switch for the reasons we
previously discussed about a direct connection?

A Correct.

0 So we'fe dealing with a situation in which
all the routing to the IXC was done through the LEC?

A Correct .

Q Was there any routing of calls performed
by the P-III platform?

A Not in the sense that wé'fe discussing

here. The P-III was not selecting individual

trunks. There was one -- one phone, one trunk.

Q And that trunk went from the P-III to the
LEC?

A That's correct.

Q When the call -- a collect call placed

from a P-III platform long distance, meaning
eventually going to AT&T, reaches the LEC switch,
has it been connected at that point to an intrastate
long distance service?

A No, not completely.

Q “When it is switched by the LEC to AT&T's
access trunk and transported to AT&T's point of
presence or POP, at that poiht, has the call been

connected to a long distance intrastate service?

227
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A No. It hasn't been -- completely been
connected.

0 How has it not been connected?

A Well, a service is an end-to-end function

-- feature. Until you complete the call, it's not
fully connected.

Q Has it been -- at that point when it
reaches AT&T's point of presence, has it been
connected to a long distance service provider?

A Well, we're starting to split hairs here,
but I would -- I -- I -- all of my career I have
dealt in end-to-end phone calls. So I'm going to
answer no. No, it hasn't. The service has to be
completely connected before a connection is made.

Q Okay. And on an end-to-end basis, it
would be fair to say that not only calls from these
Washington DOC institptions but Virtually.every
telephone call that traverses in part of a PSTN
involves a number of carriers, frequently three or
more: an originating LEC, a long distance provider,
and a terminating LEC. Is that a fair
genéralization?

A Well, I don't know about majority, but
certainly many, many calls involve three or more

carriers as part of the total end-to-end connection.

800-567-8658
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quote?

MR. PETERS: Objection, form and
foundation. You're talking now outside any
specified regulatory scheme and any specific time
without a whole bunéh of characterizations. You're
really just arguing with him, Mr. Manishin.

MR. MANISHIN: Thank you.

MR. SPOONEMORE: 1I'l1l join.

A And there again, they could do -- they
could quote AT&T's rates if they were using AT&T
long distance. Theyvcould have their own rates
filed. They could do a number of things; but, you
know, that's -- that would depend on the State rules
and a whole lot of other things that I haveﬁ't
really investigated.

0 (By Mr. Manishin) Go on further down and
I think Mr. Peters asked you about this, and there
are two sentences. It says, When the called party
answers the telephone, the platform plays a
prerecorded message stating that they have a call
from the inmate and by playing the inmate's
recording, the platform then gives the person the

option of accepting the call or rejecting the call

At the time that the message is given, the

Veritext Corporate Services
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option of acceptance, has the call been connected to
a long distaﬁce provider or a long distance service
as used in the WUTC definition of OSP?

A There's no end-to-end connection yet, a
complete connection between the inmate and the
person they were calling. So it doesn't meet my
interpretation of the WUTC definition.

Q And you say next, "It is ét this time that
the platform should play a prerecorded rate
announcement and give the called party an
opportunity to hear a message'régarding the rates
associated with the call."

What do you mean by "it is at this time"?

A Actually, with what I know now, those two
séntences afe probably reversed. The platform
should give a rate quote before giving the person
the ability to complete the call. Otherwise, they
may go ahead and complete the call before they had
the opportunity to receive the rate quote, and that
is that order of -- that seqﬁence is spelled out in
some of the WUTC rules.

Q Was it something that changed between the
date when ybu filed this declaration, May of 2005 |
and ﬁow? |

A No.

Veritext Corporate Services
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connection. That's the key.

Q And so you interpret connect to long
distance services, just to summarize, to mean in
essence, connecting the call on an end-to-end basis
to the called party, right?

A Correct. The final-—— the final operation
that completes the full end—to—end call.

Q Okay. Why don't you read Paragraph 10.

And I'll preface this by saying in Paragraph 10,

‘Mr. Rae states that your analysis leads to absurd

consequences. I would like you to read that
paragraph to yourself, if you would, and tell me
how, if at all, you disagree with him.

A What's your question exactly?

Q ‘He says your analysis leads to absurd
consequences. How, if at all, do you disagree with
him?

A Well, I disagree with the whole premise
he's making here. The whole critical issue for the

WUTC is who -- which party is providing the collect

| call interaction: the announcements, the billing,

all of those other. functions.
The term "connect" is a minor -- in my
mind a minor part of the definition of operator

service provider, and Mr. Rae is making a
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presumption that I was basing my whole opinion on
this term "connect.” I'm not.

That's -- I'm trying to expiain how I
think that term fits in with the definition, but the
main premise and if you look at my statements 1
through 6, you can see that the main thrust of my
opinions‘is on the more generally accepted operator
services functions that the P-III was providing.
| Q I just want to make sure I understand you
.correctly. Did you just tell me that in your
opinion the use of connect in the definition
provided by the WUTC is a minor issue in deciding
who is the OSP in this case?

MR. PETERS: -Objectiqn, form.

A It is one element of it; but it's not, to
me, the major element. The major.elements are the
providing of the interaction -- the collect call
interaction that is going on as the call is set up.

0 F(By Mr. Mahishin) And you draw that all
from your experience or from something that we
haven't read from the WUTC or what, sir? ‘

A It's in the WUTC definition, and it
certainly is>what'I would be looking for in an
operator services provider, would be the

interactions with the customer on both ends and the

Veritext Corporate Services
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BEFORE THE
- WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

SANDY JUDD and TARA HERIVEL, _ .
. Docket No. UT-042022
Complainants, '
4 DECLARATION OF ROBERT L. RAE
V. IN SUPPORT OF T-NETIX, INC.’S
MOTION FOR SUMMARY
AT&T COMMUNICATIONS OF THE DETERMINATION
PACIFIC NORTHWEST, INC., and
T-NETIX, INC.,
Respondents.

Robert L. Rae hereby declares under penalty of perjury as follows:

1. I am personally familiar with the facts set forth in this declaration. If called to
testify on any of these matters, 1 could and would testify to them competently.

2. I am the same Robert L. Rae who previousi‘y filed a declaration dated
December 12, 2008, submitted in support of T-Netix, Inc.’s Opposition to Complainants’ Mdﬁon
to Compel.

3. At the time I prepared my initial declaration in this case, I was Ex.ecutiire Vice
President - Operations for'Securus Technologies, Inc., parent company of T-Netix, Inc. In '
May of 2009, I left that position and now work for Mosaic Sales Solutions as Chief Information
Officer. My new office address is 6051 N State Hwy 161, Irving, TX 75038-2236.

4, I have reviewed the “Affidavit of Alan Schott in Support of T-Netix, Inc.’s
Motion for Summary Determination,” dated June 10, 2005, and Exhibit 1 to T-Netix, Inc.’s
‘Motion for Summary Determinaﬁon, filed July 28, 2005, the “Supplemental Affidavit of Alan
Schott in Support of T-Netix, Inc.’s Motion for Summary Determination,” daied'fuly 27, 2005.



5. It is my understanding that Mr. Schott is no longer serving as an expert witness in

this matter. 1have been retained as an expert by T-Netix to replace Mr. Schott.

'6. - Based upon my 18 years m the inmate telecommunications services industry and
my operational experience at Securus and previously at Evercom Systems, I am able and
prepared to testify to the facts, conclusions, and opinions set forth in the two affidavits by
Mr. Schott. I hereby adopt these affidavits as if they were my own and affirm the facts,

conclusions, and opinions therein to the best of my knowledge, information, and belief.

Executed under penalty of perjury and in accordance with the laws of the State of

Washington this Sth day of August, 2009, at Dallas, Texas.

R A



CERTIFICATE OF SERVICE

I'hereby certify that I have this 6th day of August, 2009, served via e-filing a true and
correct copy of the foregoing, with the WUTC Records Center. The original, along with the
correct number of copies (4), of the foregoing document will be delivered to the WUTC, via the
method(s) noted below, properly addressed as follows:

David Danner

Washington Utilities and Transportation

Commission

1300 S Evergreen Park Drive SW

Olympia, WA 98504-7250

_____ Hand Delivered

___ U.S. Mail (first-class, postage prepaid)
_x_ Ovemnight Mail (UPS)

___ Facsimile (360) 586-1150

_ X Email (records@wutc.wa.gov)

I hereby certify that I have this 6th day of August, 2009; served a true and correct copy of
the foregoing document upon parties of record, via the method(s) noted below, properly

addressed as follows:

On Behalf Of AT&T Communications
. Letty S.D. Friesen
AT&T Communications
Law Department
Suite B 1201
2535 East 40th Avenue
Denver CO 80205 -

Confidentiality Status:

On Behalf Of AT&T Communications:
Charles H.R. Peters
Schiff Hardin LLP .
233 South Wacker Drive
6600 Sears Tower
Chicago IL 60606

Confidentiality Status:

On Behalf Of T-Netix:
Glenn B. Manishin
Duane Morris LLP
Suite 1000
505 9th Street NW
Washington DC 20004-2166

Confidentiality Status:

__ Hand Delivered

— U.S. Mail (first-class, postage prepaid)
_X_-Overnight Mail (UPS)"

__ Facsimile

_ X Email (isfriesen@att.com)

____ Hand Delivered

__ U.S. Mail (first-class, postage prepaid)
_X_ Overnight Mail (UPS)

____ Facsimile (312) 258-5600

_X  Email (cpeters@schiffhardin.com)

____ Hand Delivered

___ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

_____ Facsimile (202) 478-2875

_ X Email (gbmanishin@duanemorris.com)



On Behalf Of Complainants :
Chris R. Youtz .
Sirianni Youtz Meier & Spoonemore
Suite 1100
719 Second Avenue
Seattle WA 98104

Confidentiality Status:

On Behalf Of Complainants:

Richard E. Spoonemore

Sirianni Youtz Meier & Spoonemore
Suite 1100

719 Second Avenue

Seattle WA 98104

Confidentiality Status:

Courtesy copy to:
' Marguerite Friedlander

Washington Utilities and Transportation

Commission

1300 S Evergreen Park Drive SW
PO Box 47250

Olympia WA 98504-7250
Confidentiality Status:

___ Hand Delivered :

__ U.S. Mail (first-class, postage prepaid)
_X_ Ovemight Mail (UPS)

___ Facsimile (206) 223-0246

_X_ Email (cyoutz@sylaw.com)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (206) 223-0246

X _ Email (rspoonemore@sylaw.com)

il

|

Hand Delivered

. U.S. Mail (first-class, postage prepaid)

Ovemight Mail (UPS)

Facsimile (360) 586-8203

Email (Word version)
X (mrussell@utc.wa.gov)




" Exhibit 7



Wesflaw.

13F.C.CR. 6122, 13 FCC Red. 6122, 11 Communications Reg. (P&F) 1, 1998 - Page 1
WL 31845 (F.C.C) :

P .

13 F.C.C.R. 6122, 13 FCC Rcd. 6122, 11 Communications Reg. (P&F) 1, 1998 WL 31845
(F.C.C.)

NOTE: An Erratum is attached to the end of this document.
Federal Communications Commission (F.C.C.)
Second Report and Order and Order on Reconsideration
IN THE MATTER OF BILLED PARTY PREFERENCE FOR INTERLATA O+ CALLS

CC Docket No. 92-77
FCC 98-9

Adopted: January 29, 1998
Released: January 29, 1998

By the Commission: Commissioner Tristani issuing a statement
' I. INTRODUCTION

1. 1In this Second Report and Order and Order on Reconsideration, we address the
problem of widéspread consumer dissatisfaction concerning high charges by many
operator services providers (OSPs) for calls from public phones and other
aggregator locations such as‘payphones, hotels, hospitals, and educational
institutions. [P} Today, callers at such locations who dial “0” followed by ah
intérexchange number typically do not know what rates the particular OSP will be
charging. ™! We amend our rules to require OSPs to disclose orally to away-from-
home callers how to obtain the total cost of a call, before the call is
connected. ™3 This rule makes it easier for such callers using operator services
to obtain immediately the cost of the call, prior to the call being completed. ™
Under the current rules, to obtain rate information, a 0+ caller generally has to
dial a separate number to reach the OSP and inquire about the OSP's rates. This
action should eliminate the surprise that many consumers encounter upon being
" billed for an operator services call. Further, requiring that OSPs divulge this
-information without the consumer having to dial a separate telephone number more
readily enables consumers to obtain valuable information necessary in making the

decision whether to have that OSP carry the call at the identified rates, or to use
another carrier. ' '

2. As discussed below, we believe that adoption of this rule will result in better
informed consumers, foster a more competitive marketplace, and better serve the
public interest than if we were to establish price controls or rate benchmarks. P!
We also decline to implement a billed party preference (BPP) approach to the

. problem of high rates.!™} e also deny petitions for reconsideration of our Phase
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I Order in this proceeding, where we declined to implement a fourth alternative to
the problem, namely, a 0+ in the public domain approach, in which OSPs would be
entitled to access the calling card validation databases of all carriers. ™

3. In this order we also conclude that we should not, at this time, either waive
or forebear from enforcing the requirement that OSPs file informational tariffs
pursuant to Section 226 of the Communications Act. !F™) We amend our rules, however,
to increase the usefulness of informational tariffs by requiring that such tariffs
include specific rates expressed in dollars and cents as well as applicable per-

call aggregator surcharges or other per-call fees, if any, that are collected from
consumers’. [FN1 '

II. BACKGROUND

4. This Commission has long been concerned about consumer dissatisfaction over
high charges and certain practices of many OSPs for calls from public phones at
away-from-home aggregator locations.!FM0] In 1990, Congress responded to such
consumer concerns by providing the Commission and consumers with additional tools
to address abusive practices, through the passage of the Telephone Operator
Consumer Services- Improvement Act of 1990 {(TOCSIA or Section 226 of the
Communications Act.)!'™  ynder TOCSIA, an aggregator must, among other things,
allow consumers the option of using an OSP of their choice by dialing an 800 or
other number to reach that OSP, rather than having to use the particular OSP the
aggregator has selected as its preferred or presubscribed interexchange carrier

. (PIC) for long-distance calls. !F™M2] Further, under TOCSIA, OSPs are required to file
"and maintain tariffs informing consumers of, not only their interstate charges, but

‘also any applicable premises-imposed fee (PIF) or aggregator surcharge collected by
the OSP or permitted in an OSP's contracts with aggregators. [F¥13)

5. The Commission initiated Phase I of the instant proceeding in May, 1992 to
examine alleged competitive inequities arising from AT&T's issuance of its
proprietary card and short term proposals by many of AT&T's competitors to restrict
the use of proprietary carrier cards with 0O+ access. ™ At the same time, we also
initiated an investigation of long term issues related to certain interexchange
carrier (IXC) calling card practices, including a BPP routing system for all 0+
interLATA calls (Phase II).[M31 1, November, 1992, the Commission released a Report
and Order with respect to Phase I of this proceeding, declining to adopt a “0+ in
the public domain” proposal or other alternative interim remedies proffered by
AT&T’s competitors.™€ In Phase II, we are addressing, on a generic basis, the

continuing complaints and concerns over the high level of charges billed consumers
by many 0OSPs. [FNM7

6. On February 8, 1996, the Telecommunications Act of 1996 (1996 Act) was
enacted.™®  The goal of the 1996 Act is to establish “a pro-competitive, de-
regulatory national policy framework” in order to make available to all BAmericans
advanced telecommunications and information technologies and services “by opening
all telecommunications markets to competition.”!™ phe 1996 Act requires that the
Commission forbear from applying any provision of the Communications Act, or any of
the Commission's regulations, to a telecommunications carrier or telecommunications
service, or class thereof, if the Commission makes certain specified findings with
respect to such provisions or regulations.!™% o, June 6, 1996, the Commission
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released a Second Further Notice of Proposed Rulemaking in the instant
proceeding!™!! seeking comment on whether, under the 1996 Act, we should forbear
from applying the informational tariff filing requirements of Section 226. (™22 ppe
Commission also sought comment on whether to require all 0SPs to disclose their
rates on all 0+ calls.[™23] Alternatively, the Commission sought comment on a
tentative conclusion that we should: (1) establish benchmarks for OSPs’ consumer
rates and associated charges that reflect what consumers expect to pay and (2)
require OSPs that charge rates and/or allow related PIFs whose total is greater
than a given percentage above a composite of the 0O+ rates charged by the three
largest interstate, interexchange carriers to disclose the applicable charges for
the call to consumers orally before connecting a call.'™?  Purther, with respect to
collect calls initiated by prison inmates, we sought comment on whether the public
interest would be better served by some alternative to BPP. N2

7. In the OSP Reform Notice, we noted that OSPs generally compete with each other
to receive 0+ traffic by offering commissions to payphone or premises owners on all
0+ calls from a public phone. In exchange for this consideration, the premises .
owners agree to designate the OSP as the “presubscribed” IXC or PIC serving their
payphones , [FN28] Many OSPs using this strategy agree to pay very high commissions to
both premises owners and sales agents who sign up those premises owners and claim,
-as a consequence, they must assess very high usage charges to consumers placing
calls from payphones. While this process has generated added revenues for the
premises owners and sales agents, it forces callers to pay exceptionally high
rates. As a result, some callers began to use access codes, such as 800 numbers,
to reach their preferred, lower-priced 0SPs and to avoid the payphone's

- presubscribed 0SP. ™21 pacause payphone owners and other aggregators did not earn
any'commissions on these so-called “dial around” calls, many aggregators blocked
the use of access codes from their phones, [FN28]

8. As noted above, Congress enacted TOCSIA in 1990, which directed the Commission
to promulgate regulations to “protect consumers from unfair and deceptive practices

making such calls.”!™% panong the regulations that we have issued pursuant to that
mandate is a requirement that payphone providers and other aggregators permit

callers to use 10XXX, 1-800, and 950 access codes to reach their carrier of
choice. [FN30]

9. Branding requirements that the Commission adopted in response to TOCSIA
currently.require an OSP to “[ildentify itself, audibly and distinctly, to the
consumer at the beginning of each telephone call and before the consumer incurs any
- charge for the call.”!™™1} 7qp5g identification is intended to notify consumers of
the identity of the presubscribed 0SP before they purchase service from that

OSP. ™21 consumer education initiatives by the industry, government, and the media

Nevertheless, more than five years after enactment of TOCSIA, the high rates of
many OSPs and surcharges imposed by aggregators continue to be a concern. ™3 1,
1995, the second largest category of complaints processed by the Commission's
Common Carrier Bureau consisted of complaints directed against OSPs, and the vast
majority of these concerned rates and charges that consumers thought were
‘excessive. ™% 1h 1996; the Commission processed 4,132 written complaints about the
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level of interstate rates and services of 0OSPs. [F¥35] Accordingly, we examine in the
next sections what additional steps we can and should take to foster greater
competition by OSPs. ’

III. ADDITIONAL ORAL BRANDING

A, Background

10. In our 0OSP Reform Notice, we sought comment on the benefits and costs
associated with imposing a price-disclosure requirement on all 0+ calls. We noted
that while consumers generally are informed about the prices that they will be
charged for the individual 1+ calls that they make from their homes, they may not
be aware that 0+ calls from outside the home may be more expensive than such 1+
calls. We asked commenters to evaluate whether the benefits of requiring
disclosure of the price for each 0+ call before a call is completed, including
calls priced at levels that consumers expect, would exceed the costs of such
disclosure. We indicated that such a requirement would further a pro-competitive,
pro-consumer environment and obviate Commission regulation of particular
nondominant carriers' prices.

B. Comments

11. Many commenters agree with our observation that the problem of consumers often
being billed charges much higher than expected stems from a lack of adequate
information for callers to make an informed choice.!™3%)  geyeral commenters
attribute this problem to a misconception among many consumers that if they use a
-, LE€C calling card to charge the call, the call will be handled by that LEC or at
least at rates comparable to those charged by their residential or business
presubscribed carrier or the LEC's rates. /™7 1, fact, these calls are typically
billed at the presubscribed OSP's rates and the aggregator's surcharge. Consumers,
relying on their mistaken impression, however, do not discover their error until
they receive bills for their calls some time later.

12. The commenters disagree on whether a new price disclosure rule would be in the
public interest.!™?% several commenters contend that a universal rate disclosure
requirement will only operate to increase the price of 0+ calls and burden an
entire industry with additional, unnecessary costs. Some argue that to the extent
that current rules may be insufficient to protect consumers, the challenge is
primarily in the area of consumer education. Others contend that a universal rate
requirement will distress consumers that expect a payphone call to be connected
quickly without unnecessary delay. One commenter states that it has no current

technology in place to quote rates and that there is no mechanized system for real-
time quotation for 0+ calls. i

13. Other commenters assert that the Commission’'s proposal to impose a requirement
on all OSPs to disclose orally their rates to consumers when a call is placed could
immediately address many of the concerns prompting the consideration of BPP and at
a much lower cost to consumers and carriers. CompTel proposes that, before a
customer may incur any charges for any interstate O+calls from an aggregator
location, the presubscribed carrier serving that aggregator phone be required to
provide an audible disclosure immediately after its carrier brand. Such disclosure
would inform the customer how to obtain a rate quote without having to re-dial a
second number. A number of state commissions and the Attorneys General support
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.adoption of rules requiring universal rate disclosure to the paying party,
believing that option would be administratively simpler, more informative, and
fairer than a benchmark system, and lead to more competitive pricing.

C. Discussion

14. 1Insofar as ultimate consumers are concerned, we disagree with suggestions that
the Commission should adopt regulations requiring OSPs to provide consumers with
less, rather than more, information about the prices of their services and any
related per call surcharge that an 0OSP permits in order to be selected by an
aggregator to be its PIC. As noted previously, OSPs generally compete to receive
0+ traffic by offering commissions to payphone or premises owners, or allowing
surcharges to be placed, on all 0+ calls from a public phone in exchange for being
chosen by the premises owners as the PIC serving their phones at that aggregator
location.!™3%  The North Dakota Commission, Sprint, and other commenters correctly
note that competition between 0SPs in this segment of the market for aggregator

customers historically has driven prices to consumers up, rather than down, in
order to finance such commissions and gain 0+ business, [(F¥0]

15. We cannot find that existing measures that are designed to protect consumers
against excessive prices for 0+ payphone calls are adequate. Although current
statutory dial-around, branding and posting requirements, (F¥1) the Commission's
implementing rules, "™?! industry print, radio and television advertisements, F¥3]
other industry, governmental and media consumer education initiatives, [F™% .
‘markétplace competition, and the Commission's complaint and enforcement procedures
fprovide important assistance to consumers, the large number of complaints )
concerning OSP rates we continue to receive indicates that these measures are not
sufficient. Accordingly, we disagree with those commenters who contend that no
additional rules are necessary at this time.'™5) As the New York State Consumer
Protection Board (NYSCPB) observed, current branding and posting requirements are
insufficient notification to prevent consumer surprise and dissatisfaction because
they provide no indication of what consumers will be charged for 0+ calls from an
aggregator site.'"™S! - We agree with its view that the high rate of complaints and
inquiries, at both the federal and state levels, regarding excessive OSP charges
demonstrates that stronger consumer safeguards are needed.!™") Some commenters rely
on the Commission’s findings and conclusions in its Final TOCSIA Report to support
their claims that the market is sufficiently competitive and that all that is
needed are targeted ad hoc enforcement proceedings or further consumer educational
initiatives, not new rules.!™®! The Commission-there found that informed consumer
choice “is the best means of ensuring that the rates consumers pay for interstate
operator service calls are just and reasonable.”!™9 Wo concluded that, especially
because of the availability and growing use of the dial-around option by consumers
market forces were securing rates for consumers that, “overall, are just and :
reasonable.”™%  pccordingly, ‘we found that “conditions in the operator services
marketplace are such that we need not initiate a further proceeding to prescribe
regulations concerning rates for operator services at this time.”!™3  pespite these
conclusions regarding the operator services marketplace as a whole, the Commission
noted that some OSPs “still charge rates that are substantially above the industry
mean and these rates may warrant further action by the Commission,”!FNs2]

16. Based on our experience following release of the Final TOCSIA Report, we
~conclude that, although many OSPs compete for the business of aggregators, such
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competition in this segment of the interstate, domestic interexchange market has
not ensured that OSP charges and aggregator surcharges are not excessive insofar as
ultimate consumers are concerned. Indeed, ACTEL, a payphone service provider ({PSP)
and OSP operating throughout New Jersey, readily conceded, that in the absence of
adequate compensation for all dial-around and toll-free subscriber 800 and 888
calls, the rates for operator-assisted calls placed from its public pay telephones
have been “too high.”!™3) Also, additional consumer educational initiatives, while
necessary and appropriate to further consumers’ awareness of their options and '
enable them to make an informed or better informed choice, have proven
insufficient, and are unlikely to be sufficient, in and of themselves, to protect
thousands of consumers who have not availed themselves of dial-around options. Nor
has our overall experience with targeted ad hoc rate proceédings proven to be an

efficient and effective means of ensuring just and reasonable charges in the OSP
marketplace.

17. Under the rules adopted herein, before a 0+ interstate, domestic,
interexchange call from an aggregator location may be connected by an OSP, the OSP
must orally advise the caller how to proceed to receive a rate quote, such as by
pressing the # key or some other key or keys, but no more than two, or by simply
staying on the line.!™" 'This message must precede any further oral information
advising the caller what to do to complete the call, such as to enter the caller's
calling card number. Thus, under our rule, OSPs may require affirmative action by
the consumer in order to receive a rate quote. The rule applies to all calls from
payphone or other aggregator locations, including those from store-and-forward
 payphones or “smart” telephénes. Potential OSP customers, after hearing an OSP's
- message, may waive their right to obtain specific rate quotes for the call they
wish.to make by choosing not to press the key specified in the OSP's message to
receive such information or by hanging up.'™3 Therefore, it is quite unlikely that
all calls would entail costs associated with the intervention of a live operator.
Further, the additional time for consumers to make O+ calls and for OSPs' call set-
up process for such calls should not be significant, given the brief language that
OSPs are required to add following their’ audible identification brand. Just as.
now, consumers may bypass their right to receive rate quotes by proceeding to enter
their credit card number. And 0OSPs may proceed with call set-up at the same time
that the oral message required by our rules is being delivered. Of course, as
currently mandated by TOCSIA and our rules, OSPs must continue to afford consumers
a reasonable opportunity to terminate the telephone call at no charge before the
call is connected.!™® 0SPs may proceed with call set-up whether they require
callers either to act affirmatively to receive rate quotes or merely to remain on
the line to receive such quotes. We conclude that the information disclosure
requirements adopted herein -are sufficient to enable consumers to make informed
business decisions in the marketplace. Such disclosure also is in accord with the
dual purpose and policy objectives of TOCSiA{ i.e., (1) “[protecting] consumers
from unfair and deceptive practices relating to their use of operator services to
place interstate telephone calls;” and (2) providing sufficient information to
“ensure that. consumers have the opportunity to make informed choices in making such
calls.”!™"  This disclosure requirement will better ensure that consumers do not
unintentionally use carriers that charge unexpectedly high rates for interstate
calls, or use such carriers only because they are unaware that they have other
options. We conclude that the rules adopted herein will serve to place downward
pressure on-prices charged in excess of competitive rates, and could save consumers
part, if not all, of a previously estimated quarter of a billion dollars per
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year. [FN58)

18. The proper allocation of resources in our free enterprise system requires that
consumer decisions be intelligent and well informed.! ™% 1p a competitive market,
people will tend to search for the cheapest product or service when other factors
are comparable. Accurate price information at the point of purchase is therefore
important for commercial choices in a market economy. Especially, as here, when an
OSP may not have established long-term relationships with potential customers, the
absence of price information at the point of purchase inhibits competition from
driving prices down and requires consumers, provided that they are so inclined, to
spend more time to find the best or a lower price. OSP and aggregator practices
that are designed to keep, or have the effect of keeping, callers ignorant of all
applicable charges for a 0+ call from that particular aggregator location

facilitates undue manipulation of consumers' choices in this segment of the
interstate, domestic interexchange market.

19." We agree with the assessments of the Attorneys General and other commenters
that rules requiring universal rate disclosure to the paying party would be
administratively simpler, more informative, and fairer than.our benchmark proposal
and that “a complete and accurate universal rate disclosure requirement will
increase consumer awareness and lead to more competitive pricing.”!™ 15 further
implementation of our responsibilities under TOCSIA “to ensure that consumers have
the opportunity to make informed choices in making [interstate operator services
telephone] calls, ”!™8) ye shall require all OSPs to make additional oral disclosure.
- at the point of purchase of 0+ calls. This will better enable consumers to be
aware of, and have the option of, exercising their legal rights. We believe
consumers need to have sufficient information, prior to being charged for an
interstate call, to be fully aware of their right to know the cost of a 0+ call,
including any applicable PIF or aggregator surcharge, and of their right to obtain
rate quotes of the applicable OSP chargés for the initial rate period and each
subsequent rate period. Consistent with the intent of Congress when it enacted
TOCSIA, we conclude that the price quoted for the call must include either the cost
of the specific applicable surcharde, or the maximum surcharge that could be billed
at that aggregator location.!™$?) We pelieve that these additional up-front oral
disclosures will prove to be a more effective and efficient means of providing
consumers the information they need to make fully informed decisions regarding the
choice of an OSP than (a) various other messages that have been proposed by some
commentators!™® or "(b) requiring carriers that are not bound by our accounting and
cost allocation rules to file cost data in support of their charges. '

-20. Several commenters, including Sprint, oppose adoption of a universal prior
price disclosure requirement to address the problem of high OSP charges and related
PIFs. These commenters maintain that such a requirement will lead to increased
costs and delayed call completion.!™®! sprint‘continues to maintain that “the only
way to mitigate, if not eliminate, the market power of premises owners is to
require the implementation of [BPP}.”!™%] N5 one has denied, however, that to
implement BPP would entail a considerable period of time and even greater costs.
The cost of implementing BPP has been estimated at around a billion dollars,
whereas the estimated costs of implementing the oral disclosure requirement are
much less and will accomplish many of the same objectives.!™] nsofar as delayed
call completion is concerned, the California Commission has concluded, on the basis
" of its experience from-its 900 proceedings, that “price disclosure prior to call
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~completion will not create an unacceptable delay to consumers.”™7! pacific Telesis
disagrees with the California Commission, contending that, because 900 rates are
postalized and the disclosure is on the terminating line of the call, “the
disclosures involved are so dissimilar as to be irrelevant.”!™) pacific Telesis
does not explain, however, why the disclosure apparatus for 0+ calls from a
particular aggregator site could not be sited on a particular originating, rather
than terminating, number or line. It also fails to take into account that, as
market segments become more competitive, current industry trends are toward

postalized or flat rates, irrespective of such factors as mileage, time of day, and
other specifics of a call.!F69]

21. Further, requiring OSPs to disclose price information about their services
does not infringe on their First Amendment commercial speech rights. The United
States Supreme Court has stated that when the government “regulates commercial
messages to protect consumers from misleading, deceptive, or aggressive sales
practices, or requires the disclosure of beneficial consumer information, the
purpose of its regulation is consistent with the reasons for according
constitutional protection to commercial speech and therefore justifies less than
strict review.”!F¥701  71n commercial speech cases, the Supreme Court has used a four-
prong analysis: .
At the outset, we must determine whether the expression is protected by the
First Amendment. For commercial speech to come within that provision, it at
least must concern lawful activity and not be misleading. Next, we ask whether
the asserted governmental interest is substantial. If both inquires yield
positive answers, we must determine whether the requlation directly advances the

governmental interest asserted, and whether it is not more extensive than is
necessary to serve that interest. [PV

22. Requiring OSPs to disclose .the price of a 0+ call does not compel them to make
misleading or confusing commercial speech, contrary to a commenter's suggestion, [FN2)
and does not contravene their First Amendment rights. The Commission previously
has imposed a similar requirement to disclose rates on providers of 900 service.[FV3]
No common carriers, including OSPs, may lawfully provide interstate
telecommunications service, except at rates that are just and reasonable. !F¥74
Assuming, arguerido, that an OSP's charges ‘and any applicable PIF associated with an
interstate 0+ call are neither unreasonable nor misleading, then a governmental
requirement that the OSP must disclose such charges at the point of purchase, i.e.,
mandating commercial. speech that- is not misleading concerning lawful. activity, is
not inconsistent with the first part of the four-prong analysis.

23. With respect to the. second prong of the analysis, the rules adopted herein
will directly advance a substantial governmental interest, i.e., protecting
consumers from unfair and deceptive practices or possible rate gouging. We have
received thousands of complaints annually over the past several years, directly
from consumers,; or from Congressional offices, alleging that callers from payphone
and other aggregator locations have been billed excessive rates and charges. These
represent the third largest category of complaints that our Common Carrier Bureau
has processed over recent years. With respect to the third prong of the analysis,
our new rules are tailored to advance directly “the asserted governmental interest”
in this proceeding and are not more extensive than what we believe is necessary to
serve that interest. For example, we do not require OSPs automatically to disclose
the rate for every call. Instead, we require such disclosure only upon affirmative
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request of the caller. 1Indeed, we believe other requlatory alternatives we have
considered would not advance as well our goals of fostering a more fully
competitive OSP marketplace and ensuring that away-from-home callers have
sufficient information at the point of purchase to make an informed decision
whether or not to place a call through a particular OSP. Such alternative.
regulatory options we considered include: mandating BPP; prohibiting PIFs;
.conducting a rulemaking to prescribe appropriate accounting, cost allocation, and
cost support rules with respect to charges of nondominant carriers; prescribing
caps on charges of OSPs and aggregators; establishing benchmark rates; and engaging
in other price regulation of nondominant carriers' retail charges. As we discussed
above, each of these options would have been more burdensome, and possibly less
effective, than what is necessary to serve the public interest

24. MCI erroneously maintains that OSPs should not be required to include PIFs in
any rate disclosure required by Commission rule because PIFs are not part of the
carrier's tariffed rate.!™! To the contrary, all 0SPs, including MCI or its . OSP
affiliate, are required currently under TOCSIA to include PIFs in their Section 226
informational tariffs.'™® oOnly PIFs that an OSP has specified or permitted in its
PIC agreement with a particular aggregator must be reflected in such tariffs. Our
information disclosure rules similarly require a nondominant OSP to disclose only
such aggregator surcharges and PIFs, if any, that it has permitted in the

applicable PIC agreement with an aggregator. '

25. The rules adopted herein provide OSPs and potential OSP competitors a level

©: playing field in that they apply equally to all OSPs and, unlike benchmark

proposals based on the rates of AT&T, MCI, and Sprint, do not establish two classes
of OSP competitors (i.e., “the Big Three” and all smaller carriers). Accordingly,
we need not address contentions that proposed benchmark policies and rules based on
such classes .are arbitrary, discriminatory and, if adopted, would deny smaller

carriers “equal protection” of the law in contravention of their Fifth Amendment
rights, [FV7]

26. We are cognizant of the remarks of those who have commented that exact rate
disclosure is technically infeasible to implement for store-and-forward payphones,
and would necessitate the forced retirement of existing equipment . V8 Other
commenters, such as GTE, assert that, while it may be possible to enhance
mechanized equipment to quote exact rates prior to the call, this likely would
require significant capital outlays and take several years lead time to accomplish.
In our 1991 order implementing TOCSIA, we stated that, “with regard to automated
‘technology only, the provision of rate and other information via the use of a
separate toll-free number is a reasonable method of compliance with [Section
64.703(a) of our rules].”!™ e cautioned, however, that “as technology is
developed that eliminated the necessity for a separate number, the use of that
number should also be eliminated.”!™®) 03pPs have had more than six years to adapt
to, and come into full compliance with, our rules that implemented TOCSIA in 1991.
Under such rules, OSPs currently must provide oral rate quotes to prospective
customers on request. The rules, as amended herein, require that such rate quotes
be furnished at no charge to the caller and without the caller having to hang up
and dial a separate number to obtain them. We also stated that “any rates guoted
by an OSP must be exact rather than approximate.”!™¥1] p computing the price of any
given 0+ call that OSPs disclose mechanically under Section 64.703(a), as amended
herein, OSPs may, at their option, use the maximum cost, including any aggregator

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. -



13F.C.C.R. 6122, 13 FCC Red. 6122, 11 Communications Reg. (P&F) 1, 1998 Page 10
WL 31845 (F.C.C))

surcharge, for the initial and additional minutes, in .lieu of using the actual
rates, including any surcharges, for the call. We decline, however, to adopt
proposals that would afford OSPs the additional flexibility to quote average
charges that the caller could be billed. We agree with the views expressed by some
commenters that consumers could easily be misled by an average rate disclosure as
to the level of the applicable charges for the particular call they wish to make.

27. We deny requests to exempt currently embedded store-and-forward equipment,
even when such “smart” telephones are not capable of being retrofitted to comply
with the new disclosure rules. The record does not provide a sufficient basis to
justify such a broad exemption from our rules. We shall, however, allow 15 months
after the effective date of our rules before such embedded equipment must be
modified or replaced. That should provide more than sufficient time for parties to
come into compliance with the rules. 1In particular, we are prepared to consider
waiver requests on a specific factual showing of good cause. - Such showing should
specify, for example, the number of embedded phones for which waiver is sought,
whether significant numbers of complaints emanate for calls from such phones, and
whether the pay phone provider is willing to offer other meaningful efforts to
increase consumer awareness of their options. Intellicall, Inc., a provider of
“smart” pay telephones to the customer-owned pay telephone service industry, [F2] pag
requested that its ULTRATEL store-and-forward payphones be required only to advise
callers how to obtain rate quotes and to be exempt from the requirement to provide
such quotes without callers having to dial a second number . [FN83] Intellicall, Inc.
states that its ULTRATEL payphones can be retrofitted within four to six months to
provide verbal instructions advising callers on how to obtain a rate quote on each
call by hanging up and dialing two digits, i.e., *0 (star-zero).!™4 e deny such
- request. It is within an OSP's discretion what rate information it will disclose
and how it will do so, not the decision of an equipment provider. Although
Intellicall, Inc.'s subsidiary company, Intellicall Operator Services, Inc.,
provides network-based operator and prepaid services throughout the United States
from aggregator locations, !F¥831 the request before us is on behalf of the equipment
manufacturer, not its OSP subsidiary. Moreover, while it appears that Intellicall,
Inc. has sold over 200,000 pay telephones for use in forty-six states, of which
over 60,000 use store-and-forward technology, ™ its request fails to specify how
many of its payphones cannot be retrofitted to comply with the rules adopted herein
and otherwise lacks the specificity necessary to justify a blanket exemption from
the rate disclosure requirement. We have determined that disclosure of rate
information at the point of purchase will better enable consumers to make informed
decisions and also further competition in the OSP marketplace. Intellicall, Inc.
has not made a sufficient showing of good cause to warrant exempting calls from any
of its payphones at aggregator locations from the requirement that OSPs, including

its subsidiary OSP, disclose the cost thereof if requested by prospective
customers.

28. In summary, OSPs’' informational tariffs, our open entry policies, and current
competition in the OSP marketplace have not been sufficient to ensure.that the
charges for all OSP calls are just and reasonable. The price of an interstate O+
call from an aggregator location is generally higher, and, in some cases,
substantially higher, than consumers pay for 0+ calls from their regular home or
business location. Consumers making such away-from-home calls often do not have
any long-term business relationship or familiarity with the presubscribed OSP that
. the aggregator has selected to provide operator services at its site. The policies
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and oral information disclosure rules we adopt herein require OSPs to provide
accurate information about the price of their services to consumers, particularly
prospective new customers whom they have never served, if callers exercise their
right to receive a rate quote. The rules require OSPs to disclose to consumers the
true cost of placing a call through them, including any applicable aggregator
surcharge, or the maximum possible such charge, that they permit. Such surcharges
are a principal, if not the principal, reason for consumer complaints- about 0OSP
rates and charges. The rules provide transient callers with the information
necessary to maximize their awareness of their options and to make informed
decisions with respect to payphone calls. The rules, thus, are not only pro-
consumer, but also pro-competitive in furthering marketplace decisions based on
options available to an informed consumer.

IV. FCC RATE BENCHMARK OR PRICE REGULATION

A. Background
29. In the OSP Reform Notice, we invited comment on our tentative conc¢lusion that
we should require OSPs to disclose rates when they exceed consumers' expectations.
To achieve this, we tentatively concluded that OSPs that charge rates, or allow
related PIFs, whose total is greater than a given percentage above a composite of
the 0+ rates charged by the three largest IXCs be required to disclose the cost of
the call orally to consumers, before connecting the call.! ™7 ge 3150 sought
suggestions for alternative disclosure requirements that would more effectively and
efficiently provide consumers with the information that they need to make fully
informed decisions regarding the choice of an OSP. |FNe8

B.. Discussion

30. For reasons set forth below, we decline to adopt benchmark rules. Instead, as
previously discussed, we are requiring OSPs to disclose to consumers orally how to
obtain rate quotes or the price of a call to a specific terminating location, to
enable them to make a more informed decision at the point of purchase.!™89 opig
course of action will best serve the dual objectives of TOCSIA, further our goal of
fostering a more fully competitive marketplace for operator services from payphones
and other aggregator locations, help ensure a level playing field for all OSP
competitors, -and better serve the public interest than would the use of benchmarks
as tentatively proposed in the OSP Reform Notice.

31. Commenters were divided in terms of support for the use of benchmarks and
whether such benchmarks should be based upon consumer expectations and tied to the
rates of the three largest carriers (e.g., based on some percentage of the average
of those rates or some set flat increase over such rates), P90 After considering
the alternatives to benchmarks and examining the record before us, we agree with
those commenters who believe that benchmarks would not be the best alternative for
addressing the problem. We believe that the imposition of price controls or
benchmarks upon the entire industry, in order to curtail rate gouging by some
carriers and aggregators, would be overly regulatory and could even stifle rate
competition (e.g., if it results in carriers migrating their rates to the
benchmark, or only slightly below it) . !l

32. In addition, commenters submit that many consumers would not expect OSP
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charges and aggregatbr surcharges at even the levels that would be allowed under
CompTel's benchmark proposal of 115% of the weighted average of the largest three
carriers’ rates. Such charges are perceived as excessive not only by some
consumers, but public officials, regulators, and, according to the state Attorneys
General, even many OSPs.!™? ye also agree with commenters that establishing
benchmarks based on the average of rates of the three largest IXCs or their 0OSP

affiliates, could arguably constitute a denial of the equal protection of the law
to all other OSPs.

33. Moreover, even if benchmarks were not based on a separate class of carriers,
setting benchmarks at the level initially proposed by CompTel could be anti-
competitive and anti-consumer. If such presumed reasonable or “safe harbor”
benchmarks were adopted, we believe those 0SPs whose rates currently are below
those levels would have an incentive to increase their rates to those levels.
Also, it could be argued that express or implied Commission forbearance from
regulating tariffed rates that did not exceed the levels proposed by CompTel,
constitutes federal agency approval of collusive price-fixing by OSP competitors.

34. Accordingly, we are persuaded by the comments of those opposed to our
benchmark proposal that such a price regulatory approach is not the best answer to
the problem of consumers being billed unexpectedly high charges for 0+ services.
The anomalies in this segment of the. interstate telecommunications market are
directly attributable to consumers lacking sufficient information of the cost of
service at the point of purchase. We believe that the oral disclosure requirements
that we adopt today will help to ensure that consumers have the information they
need to make informed decisions concerning whether they wish to make a 0+ call
through a particular carrier or to place the call through one of hundreds of other
OSPs competing in this market. We therefore find that the oral disclosure
requirement adopted above will not only more readily achieve our goal of protecting
consumers, but by providing consumers with access to information necessary to make
informed choices, also accomplishes this goal in a manner more consistent with the
pro-competitive goals of the 1996 Act. '

V. BILLED PARTY PREFERENCE

A. Background

35. Under BPP, operator-assisted long~distance traffic would be carried
automatically by the OSP preselected by the party being billed for the call. [FN93]
This would be done by permitting a person signing up for a calling card to select
the OSP that would carry that customer's interstate payphone traffic whenever that
customer used the calling card. The network would be able to identify that OSP by
checking a database listing the chosen OSP associated with each calling card.

Based on the comments filed by parties in 1993, the Commission estimated that the
cost of implementing BPP would be on the order of $420 million in amortized annual
costs.!™  This is based on an estimate of LEC costs of $1.1 billion in non-
recurring costs (including approximately $500 million for end office software) plus
$60 million in recurring costs (most of which would be due to increased expenses
for training and employing operators), and recurring OSP costs of about $35 million
per year.'™ Given the estimated cost of BPP, the Commission sought proposals for
less costly alternatives.!™® yWe stated that we would mandate BPP only if its
benefits outweighed its costs, and those benefits could not be achieved through
alternative, less costly, means.!™’. Two years later, we noted that, while the
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record indicated that the cost of BPP “would likely be quite substantial,” local
number portability was mandated by the 1996 Act and we intended to give further
consideration to BPP as number portability developed.!™®) e remarked that “[i]f
local exchange carriers are required to install the facilities needed to perform
database queries for number portability purposes for each call, the incremental

cost to query the database for the customer's preferred OSP might well be less than
the incremental benefits that BPP would provide.” !9

B. Discussion

36. We decline to adopt BPP. As detailed in Bppendix C, only a few parties
continue to support BPP.!™®l Moreover, there is no convincing evidence that the
benefits of BPP outweigh its costs, and that those benefits can not be achieved
through alternative, less costly, means.!™°) Thus, we decline to require this
expensive change to the network as a means of reducing customer dissatisfaction
with OSP rates. Rather, the increased consumer disclosures required by this Order
"will meet our objectives, including protecting consumers, and fostering rate
competition, in a less burdensome manner.

37. 1In the OSP Reform Notice, we noted that the 1996 Act mandates local number
portability and that we intended to give further consideration to BPP as. number
portability developed. We requested comment on our suggestion that “[i]f local
exchange carriers are required, thus to install the facilities needed to perform
database queries for number portability purposes for each call, the incremental
cost to query the database for the customer's preferred OSP might well be less .than
the incremental benefits-that BPP would provide.”!™9) Based on the updated record,
we cannot conclude that the implementation of local number portability will have
this effect. 1In the absence of firm data that shows a favorable cost/benefit
ratio, we are not willing to mandate BPP, and the proponents have not provided us
with such data. No one has challenged the LECs' assertions that implementation of
number portability will not render BPP more economically feasible to implement . (F¥103]
The fact that local number portability {LNP)] databases will not exist in all areas
also militates against reliance on LNP as a basis for mandatory BPP.!™%! Moreover,
as some commenters argue, the increased advertisement and use of dial-around will
yield the same result as BPP at no cost to upgrade the network. We are cognizant
of assertions that to continue to leave open the possibility of BPP as a possible
long-term solution to the problem of high OSP rates is harming OSPs in the capital
markets. ™%}  ye also agree that it would be unwise to implement BPP in the inmate
calling environment, given the need for special security measures there.!FM06)

38. Equally as important, and as discussed in detail in the previous sections, we
find that the oral price disclosure requirement will achieve the same benefits, at
significantly less cost, and in a manner consistent with the pro-competitive goals
of the 1996 Act. Accordingly, we decline to adopt BPP to redress the problem of
high rates of OSPs and providers of operator services to prison inmate phones.

VI. FORBEARANCE FROM APPLYING -SECTION 226 TARIFF FILING REQUIREMENTS

A. Background

39. Under the 1996'Act, we must forbear from applying any regulation or provision
of the Communications Act if we determine that such forbearance is consistent with
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the statutory criteria listed in Section 10(a) therein, [F¥07) In our OSP Reform
Notice, we sought comment on whether we should forbear from applying Section 226
tariff filing requirements to nondominant interexchange OSPs if they either provide
an audible disclosure of the applicable rate and charges prior to connecting any
interstate 0+ call from a payphone location, or certify that they will not charge
more than FCC-established benchmarks for such calls. We noted that TOCSIA
authorizes us to waive the requirement for informational tariffs if we determine
that such tariffs no longer are necessary to: (1) protect consumers from unfair
and 'deceptive practices relating to their use of operator services to place
interstate telephone calls; and (2) ensure that consumers have the opportunity to
make informed choices in making such calls.[FM08) o tentatively concluded that a
requirement that 0SPs disclose the specific price of a call to the consumer before
connecting a call would better protect consumers from unexpectedly high charges
than the filing of “informational” tariffs, which are effective without prior

- notice and provide very limited protection at the time of purchase. ™0}  pagedq on
this analysis, we sought comment on whether the most effective long-term solution
for protecting consumers is to provide them with a mechanism for exercising choice,
such as by entering into a long-term relationship with carriers, by having an
audible brand stating the price of any call before the call is connected, or

additional branding stating the price of any call that would exceed benchmarks that
we might establish. [FN10]

40. We also sought comment on whether price information at the point of purchase,
rather than the availability of pricing and other material information from the
public tariffs of rivals, is more likely to allow consumers to exercise rational

- purchasing decisions, encourage OSPs to initiate price reductions and other
competitive programs, and impose market-based discipline on abusive OSPs.[FMil]

B. Comments

41. The commenters disagree on whether we should forbear from applying the Section
226 tariff filing requirement. (™12] gono support a complete detariffing policy and
assert that informational tariffs are not necessary to protect consumers against
unfair or deceptive practices. Others 'urge us to make the finding specified in
that section for waiving such requirement. AT&T maintains that the Commission
should apply the same tariff forbearance rules to its operator services as it
applies to its other interstate services. Another commenter supporting forbearance
with regard to the requirement to file informational tariffs asserts that OSPs have
misinformed consumers about the purpose of informational tariffs.

42. Other commenters are opposed to complete detariffing, believing that
informational tariffs ensure that OSP charges and practices are just and reasonable
and are an important consumer safeqguard. Some commenters contend that it is
premature to remove the tariff filing requirement and that informational tariffs

-are needed as a tripwire to enable the Commission to determine whether further
investigation is necessary.

C. Discussion

43. We are not prepared to conclude at this time that Section 226 informational
tariffs no longer are necessary to protect consumers and that we should either
waive or forbear from requiring such tariffs. We continue to receive thousands of
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consumer complaints each year about OSP rates and related aggregator surcharges or
PIFs. We amend our rules to increase the usefulness of informational tariffs by
requiring that such tariffs include specific rates expressed in dollars and cents
as well as applicable per-call aggregator surcharges or other per-call fees, if
any, that are collected from consumers.!™13] 7pq continued filing of these tariffs
will allow the Commission to monitor OSPs' rates and any related surcharges after
the rules adopted herein become effective. We will revisit whether informational
tariffs by nondominant carriers still are needed 4if our rules achieve the
anticipated results. We conclude that requiring OSPs to disclose how to obtain the
price of a call to prospective Ccustomers at the point of purchase, in addition to
the availability of pricing and other materiail information from the public tariffs
of rivals, will allow consumers to exercise rational purchasing decisions,
eéncourage OSPs to initiate price reductions and other competitive programs, and
impose market-based discipline on OSPs. Under TOCSIA, the rates and related
surcharges or fees in OSPs' informational tariffs may be changed without prior
notice to consumers or to this Commission. As noted above, we have authority to

- waive the statutory .requirement for such tariffs if we determine that our rules

g 0+ calls from payphones or other
aggregator sites such that tariffs are unnecessary. [FM14

VII. PETITIONS FOR RECONSIDERATION OF THE 1992 PHASE I ORDER (0+ PUBLIC DOMAIN
’ PROPOSAL)

. A.  Background )

44. In 1992, the Commission considered the need to address competitive problems
resulting from the use. of AT&T proprietary calling cards with the 0+ form of
access. ™1} Although the Commission planned to examine a wide range of issues
related to the OSP market segment, we decided to take immediate action in response
_to parties’ concerns and proposals.!™16 McT first proposed restriction of
proprietary IXC cards with 0+ access in April "1991.!"'7) MCT then proposed that the
Commission should mandate 0+ dialing as being in the “public domain,” so that all
carriers issuing calling cards with instructions to use 0+ as the access method
would be'required to permit access by other 0SPs to billing and validation
information for these cards, so that other 0SPs would be able to handle and bill
for 0+ calls by such card holders. ™18l gpger that proposal, carriers that wished to
issue proprietary cards, in other words, not make billing and validation '
information available to other OSPs, would be required to establish an 800 or 950
access method instead of using 0+, !FN12) 1y addition, MCI advocated that the
Commission require that any OSP completing a calling card call using 0+ access,
where feasible, not charge more than the applicable rates of the carrier issuin
the card, so that consumers would not be assessed unexpectedly high rates. (FM20)
This concept was ultimately termed the “0+ Public Domain” proposal. {F¥21)

45. The Commission received expressions of concern that the 0+ public domain
proposal could undermine AT&T's card issuer identification (CIID) cards, ™22} yhich
in 1992 were used by more than 20 million people. ™21 conyersely, some of AT&T's
competitors claimed that their inability to accept calls made with these cards
seriously handicapped them in the operator services marketplace.!™?2! 1n taking
certain steps to protect consumers and mitigate competitive problems that resulted

from the use of proprietary IXC calling cards with O+ access, the Commission
released its Phase I Order. P25

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



13 F.C.C.R. 6122, 13 FCC Red. 6122, 11 Communications Reg. (P&F) 1, 1998 Page 16
WL 31845 (F.C.C.)

46. In its Phase I Order, the Commission considered the competitive problems
resulting from the use of AT&T proprietary calling cards with the 0+ form of access
in the presubscription environment, wherein an OSP other than AT&T could be the
presubscribed OSP for aggregator phones.!™26 The Commission considered arguments
which urged that adoption of a system of 0O+ access for calling cards with open
validation databases was essential to preserving a competitive market segment for
operator services.!™?”) The Commission also considered arguments that the 0+ public
domain proposal would create confusion and inconvenience for IXC customers . [F¥128)
Consistent with its baramount concern for consumer welfare, and in order to
mitigate the competitive problems that result from the use of proprietary IXC
calling cards with O+ access, the Commission required AT&T to change its practices
by revising its access instructions to card holders. [F¥129] Specifically, the
Commission directed AT&T to (1) educate its cardholders to check payphone notices
and to use 0+ access only at public phones identified as presubscribed to AT&T; (2)
provide clear and accurate access code dialing instructions on every proprietary
card issued; and (3) make its 800 access code number easier to use.!M™M30] e
Commission found that consumer education was the interim remedy best suited to the
immediate consumer and competitive concerns caused by AT&T's dialing instructions,
and declined to adopt the 0+ public domain proposal or other alternative- interim
remedies proffered by AT§T's competitors. (FF131) Eight parties (petitioners) filed
petitions for reconsideration of that decision. [F¥32)

47. Petitioners advance various arguments in support of their requests: the
Commission failed to take appropriate action to eliminate anti-competitive problems
posed by the CID program; ™3 the Commission's promise to consider BPP as a :
solution was inappropriate in light of “immediate competitive problem(s);” T3] 1o
Commission failed to recognize that the CIID card is not a common'proprietary IXC
card; ™1 the Commission acquiesced to AT&T's “threat” that it would require access
codes for its cardholders, thereby perpetuating a “monopolistic” environment ; !FN136]
the CIID card is not truly proprietary; and the Commission's actions are ,
inconsistent with its requirement of nondiscriminatory access to LEC validation
data. [FN37] Thus, petitioners argue, the Commission should adopt the 0+ public
domain proposal and require -AT&T to open its billing and validation database. In

this section, we address these issues and conclude that the petitions_for
reconsideration should be denied. :

-B. Discussion

48. As an initial matter, we conclude that petitioners restate arguments that they
previously raised and which the Commission fully considered in reaching its Phase I
Order.!™3%)  Because petitioners have offered no new facts or legal arguments in
support of their petitions, as discussed below, we find no basis to reconsider the
Commission's decision not to adopt the 0+ Public Domain proposal in the Phase I
Order. We also note that AT&T has been dropping its calling card billing
agreements with LECs, reportedly as part of its strategy to handle all calls on its
own network rather than sharing billing information with LECs.!™3 apeprs
cancellation of its billing agreements with LECs has rendered, or in the
foreseeable future should render, petitioners' concerns in this regard largely
moot. Thus, we deny the petitions for reconsideration of the Phase I Order.
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49. LDDS argues that because AT&T permits shared access to its CIID card database
by “virtually any company that jointly provided long distance service with AT&T
prioxr to divestiture,” the Commission was incorrect in considering the database to
be proprietary.!™“! 1pDS maintains that AT&T should be required to permit access
to its database by all other carriers, not just LECs. This argument, however,
ignores the fact that AT&T nonetheless exercises control over access to its
database. Nothing in the record suggests that any entity other than AT&T has
control over its CIID card validation database. The fact that AT&T chooses to
share access to its database with certain other carriers (e.g., LECs) does not mean
that it has relinquished dominion over the database or that the card is not
proprietary to AT&T's system. The Commission did consider the option of requiring
AT4T to open its card validation database to all carriers.'™*%) The Commission
noted, however, that AT&T clearly stated that it would not open its database for
its competitors' use and would implement a system of strict access code

calling.!™* The Commission found that to force this result would not serve the
public interest. 431 :

50. 1In its Phase I Order, the Commission attempted to address the issues of
consumer costs and a competitive OSP calling environment through the remedy of a
mandated consumer education program. !F¥44] CompTel asserts that “the record shows
that the instance of misdirected attempts by MCI or Sprint proprietary card holders
is negligible because these carriers educate their customers to use the card in
conjunction with an access code.”!™*) The Commission adopted the consumer
education requirement, finding that any costs to AT&T of carrying out this remedy
were far outweighted by the gains in consumer convenience and competition.!™46] The
Commission further noted that “[i]f AT&T educates all of its customers to check
public phone signage before dialing, and to dial 0+ only where AT&T is identified
as the presubscribed carrier, its competitors should receive significantly fewer
misdirected calls.”!™*7)  Some petitioners argue that the Commission should order an
~ alternative remedy such as the recall and reéissuance of 25 million AT&T CIID

cards. ™18  ye pelieve, however, that such a remedy would be even less effective
-because it would create even greater customer confusion and market disturbances

- than existed prior to the Commission's consumer education order. The Commission's
mandated customer education program attempts to reduce the instances.of unbillable
CIID calls while not unreasonably disturbing the dialing habits of AT&T
cardholders. This remedy is less burdensome and more consistent with the public
interest than the proposed recall and reissuance of all AT&T CIID cards. The
Commission's choice of a narrowly tailored remedy has proven effective, in light of
a four-year period in which consumers have used the CIID card.in accord with AT&T's

new instructions!™“°! and hundreds of OSPs continue to operate in this market
segment , [F¥50]

51. 1In October 1995, the Commission took note of the competitive concerns,
including AT&T's use of its proprietary.CIID card, that petitioners had raised more
than three years earlier when they sought reconsideration of the Commission’s Phase
I Order. 1In AT&T Reclassification Order, the Commission found that AT&T's
competitive position in the provision of calling card and other operator services
had not created market power in the overall interstate, domestic, interexchange
telecommunications market.!™3% The Commission noted that because of requirements
adopted in the Phase I Order in the instant proceeding, AT&T no longer marketed its
pProprietary card using a 0+ message to gain a competitive advantage with public

' phone presubscriptions.!™! The Commission further noted that, by 1992, MCI and
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Sprint, together, had issued over 32 million proprietary cards.™53} The Commission
stated that it, “has closely monitored operator services in recent years, and

[that] the primary problems that we have observed in this market segment have not
involved AT&T”!™3%) and that “... to the extent that there are problems. in this
market segment, they do not appear attributable to AT&T.” {FN255]

VIII. INTRASTATE OPERATOR SERVICES

A. Background

52. We note that with respect to operator service providers that compete with LECs
to provide operator services from aggregator locations, state regulation has varied
from prohibiting competitive operator services altogether (no longer permissible
under Section 253 of the Communications Act) ™36 o allowing such services on an
unregulated basis.!™5%"  More than thirty states regulate long-distance charges for
intrastate calls made through OSPs.!™%8) 111inois, for example, permits a surcharge

of no more than $2.50 and requires that per-minute rates be no higher than those of
the dominant provider. !FN!39]

B. Comments

53. Although we did not invite comment on this issue, NARUC and the NYCPB request
that we make clear that states are not precluded from adopting greater safeguards
or more stringent rules regarding OSP services and aggregator practices with regard
to intrastate operator services than those that we have adopted herein for

_ interstate services.!™%7 The Ohio Commission, which supports adoption of oral
"gdisclosure rules as suggested by the Colorado Commission staff, urges that,
'regardless of our decision regarding additional oral branding requirements, . “any
‘posting requirements, either mandated by the FCC.or by the individual states, be
maintained.”!™®)  oOther state regulatory agencies similarly oppose adoption of any
rules that would preclude states from adopting more safeguards or more stringent
‘rules regarding OSPs and providers of operator services to correctional
institutions.!™%2)  gyuch state agencies assert that 0OSPs and providers. of operator
services to correctional institutions should be prohibited from charging rates in
excess of absolute rate caps on all operator service calls and, if they are not,
that any oral information required to be given by OSPs be provided audibly and
distinctly, -in both English, and in the predominant second language, if any, of the
residents of the wire center served by the aggregator's telephone. [F¥631 14
addition, the oral information should also. provide the consumer with directions how
to reach and use a carrier whose rates are less than FCC established
benchmarks.!™®!  The agencies suggest adoption of a rule that would not require
customers to pay any charges that exceeded any FCC established price cap or
benchmark if the required notice had not been given.!™%) The Florida Commission is
concerned that the use of forbearance authority to eliminate interstate tariff
requirements might have repercussions at the state level. [FN166}

C. Discussion

54.  While we continue to receive many complaints about high rates for 0+ calls
involving both interstate and intrastate services from payphones, the policies and
rules adopted herein are applicable only to interstate services. V67 pg requested
by NARUC and the NYCPB, we'clarify that the states are not precluded from adopting
_greater safeguards or more stringent rules regarding OSP services and aggregator
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practices with regard to intrastate operator services than those that we have
adopted herein for interstate services. Any such.state statute, requlation, or
legal requirement, however, may not violate Section 253 (a) of the Communications
Act, ™M) pust not be preempted under Section 276(c) of the Communications Act, [FN169)
and must not contravene any other provision of the Communications Act, or any
Commission regulation or order. We stress that we are adopting minimum
requirements that are not intended to preempt state requirements or safeguards. We
note, for example, that the New York State Department of Public Service (NYDPS),
which urged this Commission to set benchmarks for OSPs'’ interstate rates, has rules
that: ' ' '
allow the tariffs of operator services providers [which are required to be filed
by the New York State Public Service Commission] to take effect unless the
maximum rates charged by such providers exceed the highest rates authorized by
the commission for a local exchange telephone corporation or a dominant

interexchange telephone corporation in the state for similar kinds of operator
assisted telephone calls.!F¥70

55. The policies and rules we adopt herein do not preclude, for example, state
actions that prohibit aggregator surcharges or other PIFs for intrastate calls, or
that cap OSP rates and related PIFs, such as the rate cap in Florida tied to AT&T's
rates that the Florida Commission adopted!™7! and the .Pennsylvania Commission's
proposed $1.00 cap on location surcharges on intrastate OSP calls in
Pennsylvania. ™72 As requested by Citizens United for Rehabilitation of Errants
(C.U.R.E.) with regard to intrastate rates for collect calls from prisons, IMM731 o
. also make clear that our action herein similarly does not preempt state rate caps
* that may be lower than any rate benchmark proposals for interstate operator
services considered, but not adopted in this proceeding. We note, however, that
some commenters believe that interstate telecommunications services ratepayers
should subsidize providers of operator services whose intrastate operator service
rates and surcharges have been capped by a state.at a level that is alleged to be
“unfair” or which precludes recovery of the carrier's alleged “reasonable” costs
and profit.!™7) Any such subsidy or cross-subsidization would inhibit competition
at the intrastate level,. contrary to our policies encouraging competition in.all
telecommunications markets. We are unaware of any public policy reason why users

of interstate operator services should be required to subsidize users of intrastate
operator services, [F¥75] :

IX. 0+ CALLS BY PRISON INMATES

A. Background : :
56. In our OSP Reform Notice, we considered calls from inmate-only telephones in
prisons, jails and other correctional or similar institutions (hereinafter prisons)
separately from 0+ calls from aggregator locations for two primary reasons.
First, neither TOCSIA nor our rules require telephones for use only by prison
inmates to be unblocked. Thus, callers from these facilities are generally
unable to select the carrier of their .choice; ordinarily they are limited to the
carrier selected by the prison. A disclosure requirement can not directly aid
such callers. Second, prisons often install and maintain security equipment for
a number of legitimate reasons involving security and other government
prerogatives. Given that prisons would likely seek to recover the cost of any
equipment employed for legitimate security reasons, we would expect that
- competitive prices for inmate-only telephone calls from prisons could be higher
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than the rates of calls from ordinary locations. The record in this proceeding
indicates, however, that at least one prison carrier, Gateway, has stated that
it is willing and able to provide calls from prisons as well as the standard
security equipment at rates comparable to those charged by AT&T, MCI and other
large carriers. ™76 '
We invited comment on whether the public interest would be better served by some
remedy other than BPP for prison inmate calling, including requiring oral full
price disclosure to the called party before connecting the inmate call.

B. Discussion

-57. We are persuaded by comments of the United States Attorney General, other
federal officials, and nearly all who have commented on this issue that
implementation of BPP for outgoing calls by prison inmates should not be adopted.
With regard to such calls, it has generally been the practice of prison authorities
at both the federal and state levels, including state political subdivisions, to
grant an. outbound calling monopoly to a single IXC serving the particular prison.
This approach appears to recognize the special security requirements applicable to
inmate calls. Moreover, requiring BPP for inmate calls in the absence of BPP for
0+ calls might place the cost of implementation on the recipient of such calls,
thus exacerbating the problem of high-cost calls. Finally, as the Florida
Commission noted, prisons may allow inmates to place calls to pre—approved 800
numbers of their families and legal counsel, or, as the Florida Commission has
done, allow them to use pre-paid debit cards.!™71 guch options would exert
dowriward pressure on high interstate rates for 0+ calls from inmate phones,
diminish the ability of a prison and its PIC to set supracompetitive rates, and

thus lessen or obviate the need for further ‘federal regulations concerning 0+ rates
in this submarket.

58. The Commission has concluded that the definition of aggregator “does not apply
to correctional institutions in situations in which they provide inmate-only
phones.”!™78 1t does not necessarily follow, however, that we should not adopt ,
consumer protection rules similar to those applicable to providers of 0+ service at
aggregator locations. The Comm1331on continues to receive complaints about inmate

service providers' practices that result in ‘excessive charges belng collected from
consumers for interstate collect calls. [FN179)

59. For the reasons set forth in Section IV above, however, we decline to
establish price benchmarks or rate caps.. Although, prison authorities have
considerable power to ensure that rates are just and reasonable by virtue of the
monopoly contracts they confer, they also have the power and the incentive to
contract with OSPs that will give them the largest revenues from inmate phones. If
we set.caps or benchmarks, carriers would have little incentive to contract to
offer services at a lower rate. Rather, because rates must be filed with the
Commission and must conform to the just and reasonable requirements of Section 201
of the Act, we believe that it is more efficient and less intrusive to proceed on a

case-by-case basis, should the rules we adopt herein not lead to reasonable rates
for calls from inmate phones.

60. Although we do not require BPP or benchmarks, we do agree with commenters that
consumers, in this case the recipients of collect calls from inmates, require
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additional safequards to avoid being charged excessive rates from a monopoly
provider. We conclude, therefore, that we should require all providers of operator
services from inmate-only telephones to identify orally themselves to the party to
be billed for any interstate call and orally disclose to such party how, without
having to dial a separate number, it may obtain the charge for the first minute of
the call and the charge for additional minutes, prior to billing for any interstate
call from such a telephone. Just as OSPs may give the party to be billed for an
interstate call the option to by-pass receiving such rate information, providers of
operator services for interstate calls initiated by a prison inmate similarly may
give the party to be billed the option to by-pass receiving rate information. Even
if, arguendo, restrictions on all dial-around calls can still be justified for
inmate-only telephones, rules requiring providers to identify orally themselves to
both parties to a collect call and to disclose to the party to be billed how .to
obtain specific rate information without charge, can eliminate some of the abusive
practices that have led to complaints. Specifically, the billed party can decide
whether to accept the call and can limit the-length of the call.

61. Finally, just as it would be contrary to our policies encouraging competition
in all telecommunication markets to have intrastate operator services from
aggregator locations subsidized by interstate service ratepayers, ™8 it yould
similarly be an undue burden on interstate commerce to have costs of providing
intrastate service to prison inmates cross-subsidized by interstate service’

ratepayers. We note that most calls by prison inmates appear to be intrastate
rather .than interstate.!F81} '

X. PROCEDURAI, MATTERS

A. Final Regulatory Flexibility Analysis :

62. BAs required by the Regulatory Flexibility Act  (RFA),™9%2) a5 Tnitial Regulatory-
Flexibility Analysis (IRFA) was incorporated in the OSP Reform Notice . [FN183) The
Commission sought written public comments on the proposals in the OSP Reform

Notice, including on the IRFA.!™84] .The Commission's Final Regulatory Flexibility
Analysis (FRFA) in this Order conforms to the RFA, as amended by the Contract With
America Advancement Act of 1996 (CWAAA), Pub. L. No. 104-121, 110 Stat. 847
(1996) . P83 The Commission is issuing this Order to protect consumers from
excessive charges in connection with interstate O+ dperator services for payphone
and prison inmate calls by ensuring that they are aware of their right to ascertain

the specific cost for such calls so that they may hang up before incurring any
charge that they believe is excessive.

1. Need for and Objectives of this Report and Order and the Rules Adopted Herein
63. In the 1996 Act, Congress sought to establish “a pro-competitive, de-
regulatory national policy framework” for the United States telecommunications
industry.!™?®  oOne of the principal goals of the telephony provisions of the 1996
Act’ is promoting increased competition in all telecommunications markets, including

those that are already open to competition, particularly long-distance services
markets.

64. In this Second Report and Order, we adopt rules requiring carriers to orally
disclose to consumers how to obtain the cost of operator services for interstate
calls from aggregator locations and from prison inmate-only telephones.!™8" ha
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objective of the rules adopted in this Order is to implement as quickly and
effectively as possible the national telecommunications policies embodied in the
1996 Act and to promote the development of competitive, deregulated markets
envisioned by Congress. 1In doing so, we are mindful of the balance that Congress
struck between this goal of bringing the benefits of competition to all consumers
and its concern for the impact of the 1996 Act on small business entities. \FM88J

2. Summary of Significant Issues Raised by the Public Comments in Response to the
IRFA ‘

65. 1In the OSP Reform Notice, the Commission performed an IRFA.!™8] 1, the IRFA,
the Commission found that the rules it proposed to adopt in this proceeding may
have an impact on small business entities as defined by section 601 (3) of the

RFA. ™% '1n addition, the IRFA solicited comment on alternatives to the proposed
rules that would minimize the impact on small entities consistent with the
objectives of this proceeding. [FM1]

3. Comments on the IRFA

66. Only one comment specifically addressed the Commission's IRFA. ACTA, a
national trade association representing interexchange carriers, strongly supports
adoption of a price disclosure requirement for all 0+ calls to provide consumers
with the information necessary to make informed choices, thus doing away with the
need for alternative proposals setting benchmark rates to trigger oral disclosure

- requirements. ™%}  ACTA asserts that adoption of the alternative benchmark proposal

would lead to anti-competitive and discriminatory results and therefore does not
“ comply with the RFA. V193]

67. In support thereof, ACTA asserts: that basing benchmarks on the rates of the
three largest IXCs (the Big Three) is unsound because it ignores greater underlying
costs borne by smaller carriers and economic disparities which exist between the
Big Three carriers and all other OSPs; that the Big Three may recover their costs
through cross-subsidization and arbitrary cost allocations that are possible
because of their multi-market operations, whereas small providers can only recover
their costs directly through rates charged consumers; that because all or most
small carriers will be required to make oral disclosures, the public will be
conditioned to associate small providers with excessive rates; that OSPs will be
forced to charge rates below the Big Three and below their own costs, plus a
reasonable profit, to get consumers to use their services; that the benchmark
proposal thus has a confiscatory effect; and, accordingly, the already
competitively disadvantaged smaller OSPs will not be able to sustain themselves in
the marketplace, contrary to broad general policies seeking greater participation
by smaller companies in competing in the OSP market, and the more specific policy
that the Commission must apply in its RFA analysis.(F¥19%)

68. Further, ACTA contends that proposed benchmark rate elements such as time of
day and distance do not affect underlying costs, are contrary to the industry's
growing reliance on nationwide flat rates, and are inappropriate and unduly
burdensome on small businesses. Moreover, ACTA contends that the list of
characteristics proposed by the Commission does not take into account actual costs
necessary to compete in the OSP marketplace such as PIFs and commissions, further
skewing the competitive environment adversely to small businesses. According to
ACTA, a benchmark margin of two to three times that of the Big Three benchmark

¢ carriers is needed to cover differences in underlying costs, not the 15 percent
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margin on which the Commission sought comment. ACTA also contends that the
proposed benchmark methodology provides the benchmark carriers with the opportunity
to engage in anti-competitive conduct and predatory pricing. !F¥95

69. Although not specifically filing an IRFA analysis, other commenters oppose

. adoption of rules that would unduly burden small businesses.!™%) Cleartel/ConQuest
assert, arqguendo, that even if a rate benchmark could be justified on the basis of
consumer expectations, any standard disclosure that only applies to the smaller
OSPs, and not to the three largest, would be arbitrary and discriminatory, would
place an uneven burden on smaller OSPs, and would stigmatize all carriers other
than the big three for the traveling public.!™?® NTCA asserts that industry-wide

mandated BPP deployment is not economically feasible and would adversely affect
small and rural LECs. !FM198}

4. Discussion

70. We agree with ACTA's views in regard to our IRFA and have concluded that the
minimum rules adopted herein are necessary to protect consumers and will not unduly
burden small OSPs or other small business entities. Such rules will aid consumers,
including small business entities, avoid incurring excessive charges for 0+
operator services. The rules also provide OSPs and potential OSP competitors,
including small business firms, a level playing field in that they apply egually to
all OSPs, and, unlike benchmark proposals, do not discriminate against smaller OSP
companies. Further, we are terminating our inguiry into BPP as urged by NTCA on
behalf of small and rural LECs. Moreover, as urged by many commenters, including
small business entities, we have not adopted various benchmark proposals or other
price control rules set forth in this proceeding. Based on the record in this
proceeding, we conclude that, contrary.to the initial tentative conclusion in OSP
Reform Notice, for the Commission to engage in price regulation of OSPs' rates,
including benchmark regulation, would involve micro¥managing the rates of
nondeminant carriers, including hundreds of small business companies. Such

regulation would be the antithesis of the deregulatory thrust of the Regulatory
Flexibility Act and the 1996 Act.

5. Description and Estimates of the Number of Small Entities to Which the Rules
Will Apply

71. The rules adopted require that hundreds of nondominant interexchange carriers
implement certain information disclosure procedures regarding their rates, and any
related fees of the owners of the premises where the telephone instrument is
located. Small entities may feel some economic impact in additional message
production, recording costs, and equipment retrofitting or replacement costs due to
the policies and rules adopted. Small providers of operator services also may
experience greater live operator costs initially until automated terminal equipment

and network systems are modified to replace the need for intervention of live
operators.

72. For the purposes of this analysis, we examine the relevant definition of
“small entity” or “small business” and apply this definition to identify those
entities that may be affected by the rules adopted in this Second Report and Order.
The RFA defines a “small business” to be the same as a “small business concern”
under the Small Business Act, 15 U.S.C. § 632, unless the Commission has developed
one or more definitions that are appropriate to its activities.!™91 a “gmall

. business concern” is one that: (1) is independently owned and operated; (2) is not
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dominant in its field of operation; and {3) meets any additional criteria
established by the Small Business Administration (the SBA).!™200)  1The SBA has
defined a small business for -Standard Industrial Classification (SIC) category 4813
(Telephone Communications, Except Radiotelephone) to be small entities when they
have fewer than 1,500 employees. ™) yeo first discuss generally the total number
of telephone companies falling within this SIC category. Then, we refine further

those estimates and discuss the number of carriers falling within relevant
subcategories.

73. Total Number of Telephone Companies Affected. The United States Bureau of the
Census (“the Census Bureau”) reports that, at the end of 1992, there were 3,497
firms engaged in providing telephone services, as defined therein, for at least one
year.™)  this number contains a variety of different categories of carriers,
including local exchange carriers, interexchange carriers, competitive access
providers, cellular carriers, operator service providers, pay telephone operators,
personal communications service (PCS) providers, covered specialized mobile radio
(SMR) providers, and resellers. It seems certain that some of those 3,497
telephone service firms may not qualify as small entities, small interexchange
carriers, or resellers of interexchange services, because they are not
“independently owned and operated.”!F¥031  po. example, a PCS provider that is
affiliated with an interexchange carrier having more than 1,500 employees would not
meet the definition of a small business. It seems reasonable to conclude,
therefore, that fewer than 3,497 telephone service firms are small entity télephone
service firms that may be affected by this Order.

. 74. HWireline Carriers and Service Providers. The SBA has developed a definition
of small entities for telecommunications companies other than radiotelephone
(wireless) companies (Telephone Communications, Except Radiotelephone). The Census
Bureau reports that there were 2,321 such telephone companies in operation for at
least one year at the end of 1992, (FN204) According to the SBA's definition, a small
business telephone company other than a radiotelephone company is one employing
fewer than 1,500 persons.!™2%) a11 put 26 of the 2,321 non-radiotelephone companies
listed by the Census Bureau, 2,295 companies were reported to have fewer than 1,000
employees. Thus, even if all 26 of those companies had more than 1500 employees,
there would still be 2,295 non-radiotelephone companies that might qualify as small
entities based on these employment statistics. Because it seems certain, however,
that some of these carriers are not independently owned and operated, this figure
necessarily overstates the actual number of non-radiotelephone companies that would
qualify as “small business concerns” under the SBA's definition. Consequently, we
estimate using this methodology that there are fewer than 2,295 small entity
telephone communications companies (other than radiotelephone companies) that may
be affected by the decisions and rules adopted in this Order.

75. Interexchange Carriers. Neither the Commission nor the SBA has developed a
definition of small entities specifically applicable to providers of interexchange
services (IXCs). The closest applicable definition under SBA rules is for
telephone communications‘companies other than radiotelephone (wireless) companies.
The most reliable source of information regarding the number of interexchange
carriers nationwide of which we are aware appears to be the data that the
Commission collects annually in connection with-the TRS Worksheet. According to
‘our most recent data, 130 companies reported that they were engaged in the

. provision of interexchange services.!™9%) although it seems certain that some of
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these carriers are not independently owned and operated, or have more than 1,500
employees, we are unable at this time to estimate with greater precision the number
of interexchange carriers that would qualify as small business concerns under SBA's
definition. Consequently, we estimate that there are fewer than 130 small entity

interexchange carriers that may be affected by the decisions and rules adopted in..
this Order.

76. Resellers. Neither the Commission nor SBA has developed a definition of small
entities specifically applicable to resellers. The closest applicable definition
under SBA rules is for all telephone communications companies. The most reliable
source of information regarding the number of resellers nationwide of which we are
aware appears to be the data that we collect annually in connection with the TRS
Worksheet. According to our most recent data, 260 companies reported that they
were engaged in the resale of telephone services.!™) Although it seems certain
that some of these carriers are not independently owned and operated, or have more
than 1,500 employees, we are unable at this time to estimate with greater precision
the number of resellers that would qualify as small business concerns under SBA's
definition. Consequently, we estimate that there are fewer than 260 small entity
resellers that may be affected by the decisions and rules adopted in this Order.

77. Operator Service Providers. Carriers engaged in providing interstate operator
services from aggregator locations (OSPs) currently are required under Section 226
of the Communications Act to file and maintain informational tariffs at the
Commission. The number of such tariffs on file thus appears to be the most

. reliable source of information of which we are aware regarding the number of OSPs

‘ nationwide, including small business concerns, that will be affected by decisions
and rules adopted in this Order. As of August 19, 1997, approximately 630 carriers
had informational tariffs on file at the Commission. Although it seems certain’
that some of these carriers are not independently owned and operated; or have more
than 1,500 employees, we are unable at this time to estimate with greater precision
the number of OSPs that would qualify as small business concerns under SBA's
definition. Consequently, we estimate that there are fewer than 630 small entity
OSPs that may be affected By . the decisions and rules adopted in this Order.

78. Local Exchange Carriers. Consistent with our prior practice, we shall
continue to exclude small incumbent providers of local exchange services (LECs)
from the definition of “small entity” and “small business concerns” for the purpose
of this FRFA. Because any .small incumbent LECs that may be subject to these rules
are either dominant in their field of operations or are not independently owned and
operated, consistent with our prior practice, they are excluded from the definition
of “small entity” and “small business concerns.”!™%! pccordingly, our use of the
terms “small entities” and “small businesses” does not encompass small incumbent
LECs. Out of an abundance of caution, however, for regulatory flexibility analysis
purposes, we will consider small incumbent LECs within this analysis and use the
term “small incumbent LECs” to refer to any incumbent LECs that arguably might be
defined by the SBA as “small business concerns.” !FN209]

79. Neither the Commission nor the SBA has developed a definition of small LECs.
The closest applicable definition under SBA rules is for telephone communications
companies other than radiotelephone (wireless) ‘companies (SIC 4813) (Telephone
Communications, Except Radiotelephone) as previously detailed above.  Our

i alternative method for estimation utilizes the data that we collect annually in
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- connection with the TRS Worksheet. This data provides us with the most reliable
source of information of which we are aware regarding the number of LECs
nationwide. According to our most recent data, 1,347 companies reported that they
were engaged in the provision of local exchange services. V210 Although it seems
certain that some of these carriers are not independently owned and operated, or
have more than 1,500 employees, we are unable at this time to estimate with greater
precision the number of incumbent LECs that would qualify as small business
concerns under SBA"s definition. Consequently, we estimate that there are fewer

than 1,347 small LECs (including small incumbent LECs}) that may be affected by the
rules adopted in this Order.

80. TIn addition, the rules adopted in this Order may affect companies that analyze
information contained in OSPs' tariffs. The SBA has not developed a definition of
small entities specifically applicable to companies that analyze tariff
information. The closest applicable definition under SBA rules is for Information
Retrieval Services (SIC Category 7375). The Census Bureau reports that, at the end
of 1992, there were approximately 618 such firms classified as small entities.!FN211)
This number contains a variety of different types of companies, only some of which
analyze tariff information. We are unable at this time to estimate with greater
precision. the number of such companies and those that would qualify as small
business- concerns under SBA's definition. Consequently, we estimate that there are

fewer than 618 such small entity companies that may be affected by the decisions
and rules adopted in this Order.

. 6. Description of Projected Reporting, Recordkeeping, and Other Compliance

. Requirements

81. The rules adopted require carriers to disclose audibly to consumers how to
obtain the price of a call before it is connected. In this section. of the FRFA, we
.analyze the projected reporting, recordkeeping, and other compliance requirements
that may apply to small entities as a result of this Order. !F™12] pg 4 part of this

discussion, we mention-some of the types of skills that will be needed to meet the
new requirements. :

82. Nondominant interexchange carriers, including small nondominant interexchange
carriers, will be required to provide oral information to away-from-home callers,
advising them how to obtain the cost of an interstate 0+ call, and similarly to
disclose to the party to be billed for collect calls from telephones set aside for
use by prison inmates how to obtain the cost of the call before they could be
billed for such calls. This change in the manner of conducting their business may
require the use of technical, operational, accounting, billing, and legal skills.

7. Significant Alternatives and Steps Taken to Minimize Significant Economic
Inpact on a Substantial Number of Small Entities Consistent with Stated Objectives
83. 1In this section, we describe the steps taken to minimize the economic impact

of our decisions on small entities and small incumbent IXCs, including the
significant alternatives considered and rejected.!™!! 1o the extent that any
statement contained in this FRFA is perceived as creating ambiguity with respect to
our rules or statements made in preceding sections of this Order, the rules and
statements set forth in those preceding sections shall be controlling.

84. We believe that our action reqﬁiring carriers to orally disclose how to obtain
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the price of their interstate 0+ operator services up front at the point of
purchase will facilitate the development of increased competition in the
interstate, domestic, interexchange market, thereby benefitting all consumers, some
.of which are small business entities. Specifically, we find that the rules adopted
herein with respect to interstate, domestic, interexchange 0+ services will enhance
competition among OSPs, promote competitive market conditions, and achieve other
.objectives that are in the public 1nterest including establishing market
conditions that more closely resemble an unrequlated environment. The decision not
to require detariffing of OSP informational tariffs will also allow businesses,

including small business entities, that audit and analyze information contained in
tariffs to continue. )

85. We have rejected several alternatives to the additional oral disclosure
requirements and rules adopted herein, including proposals (1) to establish a
costly billed party preference system for 0+ calls from aggregator and prison
locations; (2) to micro-manage nondominant carriers' prices for such calls,
including proposals to cap rates, establish annual FCC benchmarks, and to require
cost justification for rates that exceed such benchmarks; (3) requiring oral
warnings to prospective consumers comparing a carrier's rates with lower rates of
the largest carriers; and (4) mandating O+ in the public domain. Rejection of
these alternatives helps to ensure that small carriers will not be unnecessarily
burdened. The rules adopted herein are applicable only to limited interexchange O+
calls from payphones, or other aggregator locations, and from inmate phones in
correctional institutions. They are not applicable to international calls,
intrastate calls, and interstate 0+ calls made by callers from their regular home
or business. The rules also are inapplicable to calls that are initiated by
dialing an access code prefix, such as 10333 or 1-800-877- 8000, whereby callers may

circumvent placing the call through the long-distance carrier that is presubscribed
for that line.

8. Report to Congress

‘86. The Commission shall send a copy of this Flnal Regulatory Flexibility Act
Analysis, .along with this Second Report and Order, in a report to Congress pursuant
to the Small Business Regulatory Enforcement Fairness Act of 1996, 5 U.S.C. §
801(a) (L) (A). A copy of this FRFA will also be published in the Federal Register.

B. Final Paperwork Reduction. Act of 1995 Regulatory Analysis

87. This Second Report and Order contains a modified information collection. As
required by the Paperwork Reduction Act of 1995, Pub. L. No. 104-13,™2¥) the '0gp
Reform Notice invited the general public and the Office of Management and Budget
(OMB) to comment on proposed changes to the Commission's information collection
requirements contained therein. ™™ The changes to our information collection
requirements on which we sought comment in the OSP Reform Notice ‘included: (1) the
elimination of tariff filings by nondominant interexchange carriers for interstate,
domestic, interexcharge operator services from aggregator locations; ™18 ang (2) -

requiring such carriers to disclose the cost of a call to consumers if the call was
made using that carrier. !FV217)

88. On September 8, 1996, OMB approved, with comments, the proposed changes to our
information collection requirements contained in OSP Reform Notice, in accordance
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with the Paperwork Reduction Act.!™¥ OMB asked us to address whether the consumer
would not be better served by requiring all OSPs to inform the caller of the cost
of the call “regardless of any benchmark.”!™?'%) Because we have concluded that we
should adopt a disclosure requirement applicable to all OSPs, and not a disclosure

rule based on benchmark rates, '"22%1 concerns that OMB expressed in this regard have
been met or rendered moot . [F¥221]

89. OMB also stated that we should calculate and include, as a cost burden, the
cost of installing the systems that will inform the consumer of the cost of a
call!™?2!  Although we invited comment on the costs and benefits of requiring all
OSPs to disclose their rates on all 0+ calls from aggregator locations, the cost
information we received was generally quite conclusionary rather than specific in
nature. ™2 The specific cost data filed by some parties vary. Intellicall states
that its ULTRATEL store-and-forward payphones have no internal memory left to
accommodate additional functionalities, let alone voluminous rate structures [and]
cannot be retrofitted ... to increase their memory capacity.”!™241 yjip respect to
its new generation ASTRATEL store-and-forward payphones, Intellicall estimates that
it would cost approximately $200,000 and would require between eight and fourteen
months, barring unforeseen circumstances to, among other things, develop, test, and
‘debug’ the computer software necessary to install the rate structures into the
payphone memory, and ‘import’ the rate structures into the payphone memory . ” [FN225]
GTE states that “[m]echanized equipment could possibly be enhanced to quote rates
prior to the call connection, but this would require significant capital outlays
and would involve several years lead time to accomplish.”!™226) GPE further states
that its “current mechanized equipment {costing approximately $22 million in 1993)

" would most likely require a complete replacement for such a modification.”!™227 McT
estimates that it would cost an additional $0.40 per call if all calls have to be
sent to a live operator in the near term.[FF228] Sprint estimates that the labor cost
of a rate disclosure would approximate $0.35 per call.!™29 g WEST estimates that
to mechanize a system that “would allow for a data base dip for every 0+/-call”
would add about $0.50 to each call.!™3%  thyug, specific cost data of record is
sparse and cost estimates of those who have commented vary considerably.

90. The new rules adopted herein require OSPs to orally advise consumers of their
current right to obtain rate quotes at the time of purchase on interstate,
domestic, interexchange 0+ calls. The rules are inapplicable to 0O-calls.. Further,
we are not requiring real time rate quotes on every 0+ call, only when callers
request such price information at the time of purchase. Most if not all who have
commented agree with our conclusion that the cost of installing the systems
necessary to implement the rules adopted herein should prove to be much less than
the foregoing estimates and much less than the estimated one billion dollar cost of

implementing an alternative billed party preference routing system for OSP
interstate calls. : ~

91. 1In this Order, we adopt certain changes to our information collection
requirements on which we sought comment in the OSP Reform Notice. Specifically, we
have adopted rules governing the filing of informational tariffs by 0SPs for their
interstate, domestic, interexchange 0+ services.!™3l Ippjementation of these

requirements will be subject to approval by OMB as prescribed by the Paperwork
Reduction Act.

XI. CONCLUSION
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92. We conclude that we should amend our rules to require OSPs to provide
additional oral information to away-from-home callers, disclosing the cost of a
call, including any aggregator surcharge for a 0+ interstate call from the
aggregator location, before such a call is connected, at the consumer's option
whether to receive such cost information. We also amend our rules to require
carriers providing interstate service to prison inmates to orally disclose their
identity to the party to be billed for such calls and, if such party elects to
receive rate quotes for the call, to orally disclose the charges for the call
before connecting the call. Finally, we deny petitions for reconsideration of the
Phase I Order in this proceeding and terminate this proceeding.

XII. ORDERING CLAUSES

- 93. Accordingly, IT IS ORDERED, pursuant to Sections 1, 4(i), 4(3), 10, 201-205,
215, 218, 226, and 254 of the Communications Act of 1934, as amended, 47 U.S.C. §§
S 151, 154(i), 154(3), 160, 201-205, 215, 218, 226, 254, that the policies, rules,
and requirements set forth herein ARE ADOPTED

94. IT IS FURTHER ORDERED that 47 C.F.R. Part 64, Subpart G IS AMENDED as set
-forth in Appendix A, effective July 1, 1998, except that the effectiveness of
Section 64.703(a) (4) and Section 64.710 is stayed with respect to embedded store-~
and-forward telephone equipment until fifteen months thereafter.

195, IT IS FURTHER ORDERED that the request by Intellicall, Inc., filed March 21,

1997, seeking exemption of its ULTRATEL payphones from the rules adopted herein IS
DENIED. . )

96. IT IS FURTHER ORDERED that the petitions for reconsideration of the.
Commission's Phase I Order in this docket, filed by Competitive Telecommunications
Association, International Telecharge Incorporated, LDDS Communications, Inc., MCI
Telecommunications Corp., PhoneTel Technologies, Inc., Polar Communications

Corporation, Southwestern Bell Telephone Company, and Value-Added Communications
ARE DENIED.

97. IT IS FURTHER ORDERED that the Office of Public Affairs, Reference Operations
Division, shall mail a copy of this Report and Order to the Chief Counsel for
Advocacy of the Small Business Administration, in accordance with section 603(a) of
the Regulatory Flexibility Act, 5 U.S.C. § 603(a) (1981). The Secretary shall cause
2 summary of this Order to appear in the Federal Register. :

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary

FN1. OSPs include all carriers that routinely accept interstate collect calls,
Credit card calls, and/or third-party billing calls from aggregator locations,
including hotels providing automated billing. Policies and Rules Concerning
Operator Service Providers, 6 FCC Rcd 2744, 2755 (1991).. Under the Communications

i
i
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Act of 1934, as amended (the Communications Act), an aggregator is “any person

that, in the ordinary course of its operations, makes telephones available to the
public or to transient users of its premises, for interstate telephone calls using
a provider of operator services.” 47 U.S.C. § 226(a) (2)

FN2. A 0+ call occurs when the caller enters “0” plus an interexchange number,
without first dialing a carrier access code, such as 10288.  An access code is a
sequence of numbers, e.g., 10288, that connects the caller to the interexchange
carrier associated with that number sequence. See infra paras. 44-51.

FN3. See Appendix A. The total charges or price that is conveyed must include any

aggregator surcharge that such callers will be billed for the operator services
call.

FN4. Consumers would be advised to press a digit or digits on the key pad or to
remain on the line. )

FN5. See infra paras 29-34.

FN6. See infra paras. 35-38. To address the. similar problem of high interstate
rates for calls initiated by prison inmates, we also amend our rules to require
that carriers orally inform the party to be billed for interstate calls initiated
by prison inmates of the carrier's identity and to disclose how to obtain the

'~ . carrier's charges for the call.to such party before the call is .connected.

:See infra paras. 56-61.
FN7. See infra paras. 44-51.

FN8. 47 U.S.C. § 226.

FN9. See Appendix A.

FN10. See Telecommunications Research and Action Center and Consumer Action Center,
4 FCC Rcd 2157 (Com.Car.Bur. 1989) (TRAC Order) (consumer disclosure and call
blocking practices of OSPs found unreasonable in violation of Section 201 (b) of the
Communications Act); Policies and Rules Concerning Operator Service Providers,
Notice of Proposed Rulemaking, CC Docket No. 90-313, 5 FCC Recd 4630 - {1990) (rules
proposed to remedy problems related to operator services, such as call blocking,
that impeded and distorted the operation of a fully competitive OSP industry).

"Public phones” refers here to payphones and other aggregator phones, including
hotel phones. ‘ '

FNL1. Pub. L. No. 101-435, 104 Stat. 986 (1990) (codified at 47 U.S.C. § 226).

FN12. 47 U.s.c. § 226(c)kl)(A). This provision requires aggregators to post on or
near the telephone instrument, in plain view of consumers:

(i} the name, address, and toll-free telephone number of the provider of
-operator services;

(1i) a written disclosure that the rates for all ope:atorFassistedvcalls are
available on request, -and that consumers have a right to obtain access to the
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interstate common carrier of their choice and may contact their preferred
interstate common carriers for information on accessing that carrier's service
using that telephone ...

 FN13. See 47 U.S.C. § 226(h) (1) (A); note 12, supra. The TOCSIA informational
tariff filing requirement became effective on January 15, 1991. Thereafter, rates
and surcharges contained in informational tariffs of a dozen OSPs were designated
for formal investigation because they did not appear to be just and reasonable.
See, e.g., People’s Telephone Company, Inc., 6 FCC Rcd 6658- (Com. Car. Bur. 1991};
South Texas Phone, Inc., 6 FCC Rcd 6664 (Com. Car. Bur. 1991); Capital Network
Systems, Inc., 6 FCC Red 6707 (Com. Car. Bur. 1991). In December 1991, the
tariffed rates and related aggregator surcharges, of an additional fourteen OSPs
also were designated for formal investigation. See, e.g., American Network
Exchange, Inc., 7 FCC Red 163 (Com. Car. Bur. 1991); American Public Communication,
7 FCC Rcd 169 (Com. Car. Bur. 1991). Ascom Autelca Communications, 7 FCC Red 175
{(Com. Car. Bur. 1991); Fone America, Inc., 7 FCC Rcd 181 {(Com Car. Bur. 1991).
These proceedings were terminated after the 0OSPs under investigation generally
reduced their rates to more reasonable levels. : '

FN14. Proprietary cards are calling cards that are valid only for calls handled by
the carrier that issued the .card. . '

FN15. Billed Party Preference for 0+ InterLata Calls, Notice of Proposed
Rulemaking, CC Docket No 92-77, 7 FCC Red 3027 {1992).

FN1l6. Billéd Party Preference for 0+ InterLATA Calls, CC Docket No. 92-77, Report
and Order and Request for Supplemental Comment, 7 FCC Recd 7714, 7726 .(1992),
petitions for reconsideration pending (Phase T Order). See infra paras. 43-45.

FN17. In May 1994, the Commission tentatively concluded that the implementation of
a BPP system for 0+ calls for interLATA payphone traffic and for other types of
operator-assisted interLATA traffic would serve the public interest. Billed Party
Preference for 0+ InterLATA Calls, Further Notice of Proposed Rulemaking, CC Docket
No. 92-77, 9 FCC Rcd 3320 (1994) (Further Notice). Under BPP, operator-assisted
long-distance traffic would be carried automatically by the OSP preselected by the
party being billed féor the call. Given the estimated cost of BPP, calculated in
the neighborhood of $1 billion as of 1993, and the fact that much of ‘the data of
record on which its tentative conclusion was based was dated, the Commission sought
proposals for less costly alternatives to BPP. The Commission stated that it would
mandate BPP only if its benefits outweighed its costs, and those benefits could not
be achieved through alternative, less costly, means. 1Id., 9 FCC Rcd at 3325.

FN18. Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, codified

at 47 U.S.C. §§ 151 et seq. Hereinafter, all citations to the 1996 Act will be to
the 1996 Act as it is codified in the United States Code.

FN19. Joint Explanatory Statement of the Committee of Conference, S. Conf. Rep. No.
230, 104th Cong., 2nd Sess. 113 (1996) .

FN20. 47 U.S.C. § 160(a).
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FN21. Billed Party Preference for InterLATA 0+ Calls, CC Docket No. 82-77, Second

Further Notice of Proposed Rulemaking, 11 FCC Red 7274 (1996) (hereinafter OSP
Reform Notice).

FN22. Id. at 7295-96. Under Section 226, OSPs are required to file informational
tariffs specifying all charges, including any PIFs such as aggregator surcharges,
that consumers may be billed for making or accepting interstate telephone calls
placed from payphone or other aggregator locations. 47 U.S.C. § 226 (h) (1) (A)
provides that:
[elach provider of operator services shall file ... and shall maintain, update
regularly, and keep open for public inspection, an informational tariff
specifying rates, terms, and conditions, and including commissions, surcharges,
any fees which are collected from consumers ... with respect to calls for which
operator services are provided ....
On October 31, 1996, the Commission released a Second Report and Order in CC Docket
No. 96-61, in which it determined under Section 10 to forebear from requiring or
allowing nondominant interexchange carriers to file tariffs pursuant to Section 203
of the Act for their interstate, domestic, interexchange services. Policy and
Rules Concerning the Interstate, Interexchange Marketplace, 11 FCC Red 20, 730
(1996), stayed, MCI v. FCC, No. 96-1459 (D. C. Cir. February 13, 1997), modified on
reconsid., 12 FCC Recd 15,014 (1997) (hereinafter Tariff Forbearance for Nondominant
Carriers). We left to the instant proceeding whether we should similarly forbear

from applying the tariff filing requirements of Section 226 of the Communications
Act. 11 FCC Rcd at 20,789-90.

© FN23. OSP Reform Notice, 11 FCC Rcd at 7283.

FN24. Id. at 7294.

FN25. Id. at 7301. Thirty-nine parties timely filed comments. Also, two dozen
reply comments, including some filed jointly by more than one party, were timely
filed. The parties filing comments and reply comments are listed in Appendix B.

On October 10, 1996, the Common Carrier Bureau sought further comment on certain
specific questions. Public Notice, 11 FCC Rcd 12,830 (Com. Car. Bur. 1996); 61
F.R. 54979 (October 23, 1996) (Public Notice). Twenty~three parties filed comments
or reply comments in response thereto. See Appendix B. ’

FN26. OSP Reform Notice, 11 FCC Rcd at 7278.

FN27. A consumer “dials around” a presubscribed carrier by dialing an access code
prefix (e.g., 10333 or 1-800-877-8000 to reach Sprint, 1-800-888-8000 to reach MCI,

and 1-800-CALL ATT for AT&T) in order to reach the consumer's preferred long
distance carrier.

FN28. Because aggregators also experienced fraud due to access code-like dialing,
many blocked the use of access codes from their phones.

FN29. See 47 U.S.C. § 226(d) (1).

FN30. See 47 C.F.R. § 64.704. Pursuant to Section 226(c) (1) (A) (ii) of the
. Communications Act, the Commission has required unblocking of all aggregator
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phones. See 47 C.F.R. § 64.704(c) (5). The Commission also adopted rules and
policies governing the payphone industry that, among other things, established a
plan to ensure fair compensation for each completed intrastate and interstate call
using a payphone. Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, 11 FCC Rcd

20,541; Order on Reconsideration, 11 FCC Red 21,233; applications for review
granted in part and denied in part, Illinois Public Telecommunications Assn. v. FCC
and United States, 117 F.3d 555 (D.C. Cix. 1997). (Payphone Compensation Order) .

FN31. 47 C.F.R. § 64.703(a) (1); See Policy and Rules Concerning Operator Service
Providers, 6 FCC Rcd at 2756-57. In this connection, under our rules, 0OSPs also
must identify themselves to both parties of a collect call. 47 C.F.R. § 64.708(d)
(definition of consumer includes both parties to a collect call).

FN32. See Policies and Rules Concerning Operator Service Providers, 5 FCC Red 4630,
4631-32 {1990) (citing TRAC Order, supra, 4 FCC Recd at 2159).

FN33. See e.g., Letter from Honorable Strom Thurmond to Reed E. Hundt (February 12,
1996), File No. IC-96-00963 (urging prompt FCC action to protect the American
public from excessive rates charged by some OSPs); letter from Honorable John
Edward Porter to Reed E. Hundt (February 9, 1996), File No. IC-96-00866 {inquiring
about constituent concerns over high rates charged by Oncor Communications, Inc.).
Some OSPs charge up to 10 times the AT&T rate. Penny Loeb, Watch that Pay Phone or
Risk Getting Charged Far Above the Usual Rate for Long-distance Calls, U.S. News &
. World Rep., June 26, 1995, at 60, avajilable in 1995 WL 3114002. See also Don
'Oldenburg, Long Di$tance; Pay-Phone- Charges Can Burn the Unwary, Wash. Post, June
8, 1995, at D05, available .in 1995 WL 2097640. : ‘

" FN34. The Bureau processed 4,487 written OSP complaints in 1995. This represented
17.6% of the total complaints processed. Common Carrier Scorecard, Federal
Communications Commission, Fall 1996 edition, at 14-15.

FN35. Common Carrier Scorecard, Federal Communications Commission, Dec. 1997
edition, at 22. This represented 11.8% of total complaints processed in 1996.

FN36. See OSP Reform Notice, 11 FCC Rcd at 7282.

FN37. Id.

FN38. See Appendix C at paras. 1-23

FN39. Our Payphone Compensation Order, requiring providers of payphones at
aggregator locations to be compensated for dial-around calls, should serve to
alleviate, if not eliminate, any need for OSPs to pay hi

gh commissions or to permit
high aggregator surcharges. See supra note 30. '

FN40. See Letter from Susan E. Wefald, President, Bruce Hagen, Commissioner, and
Leo M. Reinbold, Commissioner, to Secretary, Federal Communications Commission
(July 3, 1996); Sprint Comments at 9; Florida Commission Comments at 8 '
(“competition exists among OSPs to serve payphone owners, not to serve end users”);
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Daniel Pearl, Costly Talk: Why Pay-Phone Calls Can Get So Expensive And Spark
Complaints, Some Long-Distance Carriers Reward Shops to Sign Up and Then Soak
Callers, Wall St. J., May. 30, 1995, at Al, available in 1995 WL-WSJ 8715335
(“[clompetition over pay phones has made prices soar”).

FN41l. 47 U.S.C. § 226.

FN42. 47 C.F.R. §§ 64.703-708.

FN43. See, e.g., Daniel Pearl, Costly Talk: Why Pay-Phone Calls Can Get So
Expensive and Spark Complaints, supra, Wall St. J., May 30, 1995, at A6. (AT&T and

MCI commercials urge callers to dial their special 800 numbers when making collect
calls).

FN44. See, e.g., “Public Phone Users Beware,” Consumer News, Federal Communications
Commission (June 1996); Common Carrier Scorecard, Federal Communications
Commission, Fall 1996 edition at 14-15; Jane Adler, Dialing Up for Dollars: Biz
Owners Say Beware of Pay Phone Scams, Crain's Chi. Bus., July 18, 1994, at 23,
available in 1994 WL 3009472.

FN45. Any complainant alleging that a nondominant carrier's rates are unreasonably
high in violation of Section 201 (b) has a heavy burden to overcome the presumption
of lawfulness of rates of nondominant carriers and that a carrier without market
power cannot long survive if it sets its rates at a supracompetitive level. ‘See

- Policy and Rules Concerning Rates for Competitive Common Carrier Services and
Facilities Authorizations, First Report and Order, CC Docket No. 79-252, 85 Fcc 24
1 (1981) (applying current regulatory procedures to nondominant carriers imposes
unnecessary and counterproductive regulatory constraints upon a marketplace that
can satisfy consumer demand without government intervention). '

FN46. NYSCPB Comments at 3, 7. Unless otherwise indicated, all citations to
comments and reply comments of record in this proceeding are to comments or reply

comments filed, or which were due to be filed, on July 17, 1996, and August 16,
1990, respectively.

FN47. Id. at 4.

FN48. See, e.g., US WEST Reply Comments, filed December 3, 1996, at 2.

FN49. Final Report of the Federal Communications Commission, pursuant to the

Telephone Operator Consumer Services Improvement Avt of 1990, November 13, 1992.
Final TOCSIA Report at 2.

FN50. Id. at 32. As required by TOCSIA, the Commission there concluded a “rate

compliance” proceeding, which it had initiated as Phase II of CC Docket No. 90-313.
Id. ‘at 1.

FN51. Id. at 2 (emphasis added).

FN52. Id. at 3 (footnote omitted).
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FN53. ACTEL response, received July 8, 1996, at 3. See Payphone Compensation
Order, supra, 11 FCC Red at 20549 n.35 {(Term “Subscriber 800 calls” includes other
sequences of numbers that FCC may deem in future the equivalent, such as 888).

FN54. We are not aware of any technical reason why more than a one or two-digit
keypad entry would be necessary. See ex parte letter from Steven A. Augustino,
counsel for CompTel, to William F. Caton, Acting Secretary, Federal Communications
Commission (April 4, 1997) at page 1; ex parte letter from Mason Harris, President,
Robin Technologies, Inc., to Paul F. Gallant, Legal Advisor to Commissioner
Tristani ({(January 22, 1998) at page 2.

FN55. Callers, of course, would also avoid the delay due to disclosure rules
regarding prices when calling via an access code rather than making a 0+ call. The
new disclosure requirement is not applicable when a caller dials-around the
presubscribed OSP by dialing another carrier's 800, 10XXX, or similar
identification or access code. The requirement also is inapplicable to calls to
local and long distance operators, i.e., 0- and 00 calls, where callers who. wish to
make interstate calls already have the opportunity to obtain rate quotes.

FN56. 47 C.F.R. § 64.703(a) (2) (OSPs “shall ... permit the consumer to terminate
the telephone call at no charge before the call is connected.”).

. FN57. 47 U.8.C. § 226(d) (1); see § 226(d) (1) (7).

FN58. See OSP Reform Notice, 11 FCC Red at 7293-94 {commenters have estimated that

prices in excess of competitive rates cost consumers approximately a quarter of a
billion dollars per year).

FN59. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 1Inc.,
425 U.S. 748.765(1976)

FN60. Attorneys General Comments at 8.

FN6l. 47 U.S.C. § 226(d) (1) (B).

FN62. See H.R. Rep. No. 101-213, 101st Cong., 1lst Sess. 14 (1992) (0SPs can meet
filing requirement to specify aggregator surcharges by filing the range of
surcharges collected on behalf of call aggregators). Unlike aggregator surcharges,
which Congress allowed OSPs to express as a range in their information tariffs,
OSPs' own charges must be specifically disclosed in their informational tariffs.
See Policies and Rules Concerning Operator Service Providers 6 FCC Rcd at 2757.

FN63. See OSP Reform Notice, 11 FCC Rcd at 7291-93.

FN64. Sprint Reply Comments, filed December 3, 1996, at 1, see, e.g., Reply

Comments, filed December 3, 1996, of APCC, -AT&T, CCOS, Intellicall, and Pacific
‘Telesea.

' FN65. Sprint Reply Comments, filed December 3, 1996, at 5 n.2.
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FN66. As CompTel notes, the approach that we adopt herein is simple, direct and
less costly than BPP. See CompTel Comments filed November 13, 1996 at 2-5.

FN67. California Commission Comments, filed November 13, 1996, at 5 (emphasis in
original).

FN68. Pacific Telesis Reply Comments, filed December 3, 1996, at 3.

FN69. Mark Rockwell, GTE Introduces Flat-rate Pricing, Communications Week, Feb. 3,
1997, at T33, available in 1997 WL 7691446 (GTE rolled out a flat-rate long-
distance calling plan for consumers, to complement its flat-rate plan for
businesses); How to Keep 'Em on the Loop, Telemedia News & Views, Apr. 1, 1996 (A
rouster of “low fare” long-distance carriers, led.by Sprint Long Distance and
several second tier carriers offering “postalized” flat $0.10-a minute rates);
Telco Communications Adding Internet to Commercial Long Distance, M2 Presswire,
Dec. 10, 1996, available in 1996 WL 14655722 (Prime Business Select II offers one
simple flat rate for both intrastate and interstate calls); Sprint, MCI Announce
New Long-Distance Plan, Orlando Sentinel, Jan. 7, 1995, at C10, available in 1995
WL 6401982 (Sprint offering flat rates for residential long~distance calls); Kevin
Petrie, Small Competitors Roll Out Flat-rate Phone Plans, Denv. Bus. J., Nov. 24,
1995, at 4, available in 1995 WL 11627775.

FN70. 44 Liquormart, Inc. v. Rhode Island, 116.S. Ct. 1495, 1506 (1996).

FN71. Id. citing Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n of N.Y.,
447 U.S. 557, 566 (1980).

FN72. See AMNEX Comments at 8-9 n.22.

FN73. Policies and Rules Concerning Interstate 900 Telecommunications Services, 6
FCC Rcd 6166 (1991).

FN74. 47 U.S.C. § 201(b) provides that “[a]ll charges, practices, classifications,
and regulations for and in connection with [interstate or foreign communication by
wire or radio common carrier] serv1ce, shall be just and reasonable, and any such

charge, practice, classification, or regulation that is unjust or unreasonable ‘is
hereby declared to be unlawful ....”

FN75. MCI Comments at 4.

FN76. 47 U.S.C. § 226(h) (1) (A). (Every OSP informational tariff must include any
surcharges and fees collected from consumers).

FN77. See, e.g., AMNEX Comments at 3; CompTel comments at 14.

FN78. See, e.g., Joint Reply Comments of Intellicall and NOSI at 18. A store-and-

forward or “smart” payphone is essentially an automated operator system contained
in the payphone itself. :
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FN79. Policies and Rules Concerning Operator Service Providers, 6 FCC Rcd at 2757.

FN80O. Id.

FN81. Id.
FN82. Intellicall Comments at 2.

FN83. Ex parte Letter from Judith St. Ledger-Roty, counsel for Intellicall, Inc.,

to William A. Caton, Acting Secretary, Federal Communications Commission {(Mar. 21,
1997) at 4.

FN84. Id. OSPs, including those that provide service from store-and-forward

payphones, have been on notice for more than a year that they could be made subject
to proposed price disclosure requirements of record in this proceeding and that we
expected them “to begin to take the actions necessary to be able to implement them

in a timely manner.” OSP Reform Notice, 11 FCC Rcd at 7294.
FN85. Id.

FN86. Id.

FN87. OSP Reform Notice, 11 FCC Rcd at 7294.

FN88. 1Id.
FN89. See sugfa paras. 14-28.
FNOO. See Appendix C at paras. 24-42.

FNS1. See, €.9., Letter from Susan E. Wedfald, President, Bruce Hagen,
Commissioner, and Leo M. Reinbold, Commissioner, North Dakota Public Service
Commission, to Secretary, Federal Communications Commission (July 3, 1996) (The
North Dakota Commission's experience is that benchmarks will not have the intended
result of motivating operator services providers to keep rates low).

FNO2. See, e.g., Attorneys General Comments at 4 ("Many OSPs agree with our
"assessment that CompTel's proposed benchmarks are too high”); NARUC Comments at I
(CompTel’s proposed rate benchmarks of $3.75 and $4.75 are “excessively high”);
NYSCPB Comments at 6 (benchmarks proposed by CompTel, Bell Atlantic, NYNEX and
others are “far too high”); Pennsylvania Commission Reply Comments, filed May 5,
1995, at 4-6 (CompTel's proposed benchmarks are “excessive,” agreeing with comments
to that effect filed on or about April 12, 1995 by the Colorado Commission Staff,
Ameritech, Spring and the National Association of Attorneys General,
Telecommunications Subcommittee of the Consumer Protection Committee).

FN93. Further Notice, 9 FCC Red at 3320.

FN94. Id. at 3325.
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FN95. Id. at 3325-26.
FN96. Id. at 3325.
FN97. Id.

FN98. OSP Reform Notice, 11 FCC Red at 7277.

FN99. Id. at 7277-78.

FN100. See Appendix C at paras. 43-44.

FN10l. Further Notice, 9 FCC Rcd at 3325.

FN102. OSP Reform Notice, 11 FCC Recd at 7277-78.

FN103. See, e.g., BA/BS/NYNEX Comments at 9; SWBT Comments at 2; U S WEST Comments
at 12-14. ) : :

FN104. See Appendix C at para. 45.

- FN105. See, e.g., CompTel Comments at 22.

FN106. Inmate Calling Services Providers Coalition Comments at 7. See also Gateway
Technologies, Inc. Comments at 4 (Commission cannot legitimately provide for
carrier choice in the inmate services environment) .

FN107. The 1996 Act enacted new Section 10(a) of the Communications Act which
provides as follows: i
REGULATORY FLEXIBILITY. -—- Notwithstanding section 332(c) (1) (A) of this Act,
the Commission shall forbear from applying any regulation or any provision of
this Act to a telecommunications carrier or telecommunications service, or class
of telecommunications carriers or telecommunications services, in any or some of
its or their geographic markets, if the Commission determines that-—-
(1} enforcement of such regulation or provision is not necessary to ensure
that the charges, practices, classifications, or regulations by, for, or in
connection with that telecommunications carrier or telecommunications service
are just and reasonable and are not unjustly or unreasonably discriminatory;
(2) enforcement of such regulation or provision is not necessary for the
protection of consumers; and
(3) forbearance from applying such provision or regulation is consistent with
the public interest. ' '
1996 Act at § 401 (adding Section 10{a), 47 U.S.C. § 160(a)).

FN108. OSP Reform Notice, 11 FCC Red at 7296, citing 47 U.S.C. § 226(h) (1) (B} .

FN109. Unlike the effective date ofArates,in tariffs filed pursuant to Section 203
of the Act, which the Commission may suspend, rates and surcharges in informational
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tariffs filed pursuant to Section 226 are effective without prior notice to the
public and the Commission. See Section 226(h) (1) (A) ¢ “changes in [informational
tariff] rates, terms, or conditions shall be filed no later than the first day on
which the changed rates, terms, or conditions are in effect.”)

FN110. OSP Reform Notice, 11 FCC Red at 7297.

FN111. Id.
FN112. See Appendix C at paras. 56-64.
FN113. See Appendix A.

FN114. See supra para. 34.

>

FN115. Phase I'Order, 7 FCC Red 7714. Proprietary calling cards are calling cards
that are valid only for calls handled by the carrier that issued the card.

FN116. Id.

FN117. See 1_d at 7714 n.1.
_ FN118. See id.

FN119. '§$' id.
FN120. See id.
FN121. See id.

FN122. The CIID card is proprietary because AT&T does not permit other OSPs to
access and use the data necessary to validate calls billed to this card. The lack
of OSP access to AT&T's CIID card database was alleged to contribute to consumer

confusion and frustration when 0+ calls could not be completed due to the 0SP's
inability to validate the card information.

FN123. See, e.g., Letter from Honorable Bud Cramer, Member of Congress, to Alfred
C. Sikes, Chairman, Federal Communications Commission (June 12, 1992) (requesting
that 0+ public domain be carefully evaluated for its effect on consumers and
rejected if not beneficial to consuming public). '

FN124. See Letter from Alfred C. Sikes,.Chairman, Federal Communications
Commission, to Honorable Bud Cramer, Member of Congress (June 29, 1992).

FN125. Phase I Order, 7 FCC Rcd at 7726, 7714.

FN126. Id. at 7719.

FN127. Id. at 7721.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



13 F.C.CR. 6122, 13 FCC Red. 6122; 11 Communications Reg. (P&F) 1,1998 Page 40
WL 31845 (F.C.C) '

FN128. Id. at 7722.
FN129. Id. at 7714,.
FN130. Id. at 7724-25.

FN131. 1Id.

FN132. See Appendix B at 5; Appendix C at 32.

FN133. See, e.g., CompTel petition at 8.

FN134. Id. at 9, 11-12.

FN135. Id. at 15; LDDS Petition at 5; PhoneTel Reply to Opp. to Petition at 4.

FN136. LDDS Petition at 5-6; ITI Petition at 4; Polar Petition at 3; see also MCI
Petition at 4-5.

FN137. LDDS Petition at 10-13.
'" FN138. See AT&T Opp. Petition at 3; AT&T Reply in Opp. to Petition at 2.

FN139. See Communications’Daily, May. 28, 1897, at 9 (“AT&T Ending Practice of
Allowing its Customers to Use AT&T Calling Card when Dialing Long Distance, Forcing
Its Customers to Use 800-CALL-ATT Bypass Service.) -

FN140. LDDS Petition at 7.

FN141. Phase I Order; 7 FCC Rcd at 7721, 7723.

FN142. Id. at 7723-24.

FN143. Id. at 7723.
FN144. Id. at 7724.
FN145. CompTel Petition at .15, n.36.

FN146. Phase I Order, 7 FCC Rcd at 7725.

FN147. -Id.
FN148. PhoneTel Petition at 8-9; see LDDS Petition at 15-16.

FN149. In 1993, the Common Carrier Bureau reviewed and approved AT&T's plan for
. consumer education. See Letter from Cheryl A. Tritt,_Chief, Common Carrier Bureau,
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to Robert H. Castellano, Director, Federal Regulation, AT&T, dated February 4,
1993.

FN150. As of August 19, 1997, approximatély 630 0OSPs had informational tariffs on
file with the Commission.

FN151. Motion of AT&T to be Reclassified as a Non-Dominant Carrier, Order, 11 FCC

Red 3271, 3323 (1995), petitions for reconsideration denied, 62 FR 56,111 (October
3, 1997) (AT&T Reclassification Order) .

FN152. Id. at 3323-24.
FN153. Id. at 3324.
FN154. Id. (footnote omitted).

FN155. Id. at 3325.

FN156. Section 253{a) provides that “[n]o State or local statute or regulation, or
other State or local legal requirement, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service.” (emphasis supplied), 47 U.S.C. § 253{a). See Classic
Telephone, Inc., 11 FCC Rcd 13082 (1996) (cities' decisions denying franchise

-+ applications preempted), appealed sub nom. City of Bogue, Kansas v. FCC, No. 96-

1432 (D.C. Cir.) emergency petition denied and appeal ordered held in abeyance
pending further order of the court, 1997 WL 68331. (D.C. Cir.) Jan. 14, 1997; New
England Public Communications Council, 11 FCC Rcd 19713 (1996) (overturning Conn.
Dept. of Public Utility Control's decision that had'prohibited’independent pay
phone providers and other non-LECs from offering pay phone service in Connecticut),
reconsideration denied, 12 FCC Rcd 5215 {1997). :

FN157. See NARUC Compilation of Utility Regulatory Policy 1995-1996, Table 164, at
362; C.U.R.E. Reply Comments at Attachment 1(Summary of State Survey Regarding Rate
Restrictions on InterLata, Intrastate Inmate Telephone Rates).

FN158. NARUC-Compilation of Utility Regulatory Policy 1995-1996, Table 164, at
3621. See also Penny Loeb, Watch that Pay Phone or Risk Getting Charged Far Above

the Usual Rate for Lpng—distance Calls, U.S. News & World Rep., June 26, 1995, at
60, available in 1995 WL 3114002.

FN159. Penny Loeb, Watch that Pay Phone or Risk Getting Charged Far Above the Usual
Rate for Long-distance Calls, U.S. News & World Rep., June 26, 1995, at 60,
available in 1995 WL 3114002.

FN160. Letter from James Bradford Ramsay, Deputy Assistant General Counsel, NARUC,

to William F. Caton, Acting Secretary, Federal Communications Commission (July 16,
1996) at 1; NYCPB Comments at 7. - '

FN161. Ohio Commission Comments at 4.
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FN162. See, e.g., jointly filed Reply Comments of the State of Maine Public
Utilities Commission, State of Montana Public Service Commission, New Mexico State
Corporation Commission, and State of Vermont Department of Public Service.

FN163. Id. at 2.

FN164. Id.

FN165. Id.

FN166. Florida Commission Comments at 7.

FN167. Section 226 is concerned with interstate, domestic, interexchange operator

sexvices. See 47 US C § 226(a) (7} (“The term ‘operator services' means any
interstate telecommunications service initiated from an aggregator location ...~
{emphasis added). Providers of operator services from the United States to foreign

points are subject to the tariff filing requirements of Section 203, and our rules
and policies applicable to international telecommunications services.

FN168. See supra n. 156.

FN169. Any state requirements inconsistent with the Commission's requlations ;
concerning the provision of payphone service in implementation of Section 276 of

the Communications Act are preempted under subsection (c¢) thereof, 47 U.S.C. §
276 (c).

FN170. NYDPS Comments at 2 n.l.
FN171. See Fiorida Commission Comments at 6.

FN172. See Pennsylvania Commission Initial Comments, late filed July 25, 1996, at
3 ==

FN173. C.U.R.E. Reply Comments at §.

FN174. See, é.g., InVision Comments at 8; Coalition Reply Comments at 8.

FN175. See also Comments of APCC in CC Docket No. 26-128, July 1, 1996, at 9 (FCC
prescription of a fair, uniform payphone fee applicable to every call will end “the

forced dependence on interstate 0+ subsidies that destabilizes the entire payphone
industry.”). ’

FN176. OSP Reform Notice, 11 FCC Red at 7301 (footnotes'omitted).

FN177. Florida Commission Comments at 11.

FN178. See OSP Reform Notice, 11 FCC Rcd at 7300 n.122, guoting TOCSIA Order.

JFN179. See, e.g., informal complaint File No. 97-24317 (complaint alleging MCI
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Telecommunications Corporation overcharged for interstate collect calls from prison
inmate phone); File No. 97-20961 (complaint alleging AT&T's practices and charges
for interstate collect calls from inmate phones are unreasonable); File No. 97-
24319 (complaint about InVision Telecom's monopoly, practices, and high 0+
intrastate and interstate toll rates).

FN180. See supra para. 55.

FN18l1. See C.U.R.E. Reply Comments at 5 ("the vast majority of inmate calling
traffic is intrastate”).

FN182. See 5 U.S.C. § 603.

FN183. OSP Reform Notice, 11 FCC Red at 7302.

FN184. Id. at 7303.

FN185. Title 11 of the CWAAA is "“The Small Business Regulatory Enforcement Fairness
Act of 1996” (SBREFA), codified at 5 U.S.C. § 601 et seq.

FN186. Joint Explanatopy Statement at 113.

FN187. See Appendix A.

FN188. In this Order, we also consider, but decline to adopt, proposals to
establish, price caps, benchmarks, or other price regulation of OSP ¢charges and

aggregator surcharges, 0+ in the public domain, and .a billed party'preference
system. i

FN189. OSP Reform Notice, 11 FCC Rcd at 7302.

FN190. Id.

FN191. Id. at 7303.

FN192. Initial Regulatory Flexibility Act Analysis, Comments. of America’'s Carriers
Telecommunication Association, filed July 17, 1996, at 1.

FN193. Id.
FN194. Id. at 2-3.
FN195. Id. at 4-5.

FN196. See, €.9., NTCA Comments at 2-3.

FN197. Cleartel/ConQuest Comments at 7-10.
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FN198. NTCA Reply Comments at 2.

FN199. See 5 U.S.C. § 601 (3) (incorporating by reference the definition of “small
busineéss concern” in 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601 (3), the
statutory definition of a small business applies “unless an agency after
consultation with the Office of Advocacy of the Small Business Administration and
after opportunity for public comment, establishes one or more definitions of such

term which are appropriate to the activities of the agency and publishes such
definition(s) in the Federal Register.”

FN200. Small Business Act, 15 U.S.C. § 632 {1996) .

FN201. 13 C.F.R. § 121.201.

FN202. United States Department of Commerce, Bureau of the Census, 1992 Census of
Transportation, Communications, and Utilities: Establishment and Firm Size, at
Firm Size 1-123 (1995) (1992 Census) . '

FN203. 15 Uy.s.c. § 632(a) (1).

FN204. 1992 Census at Firm Size 1-123.

"~ FN205. 13 C.F.Ri $ 121.201, SIC Code 4812.

FN206. Federal Commuhications Commission, CCB, Industry. Analysis Division,
Telecommunications Industry Revenue: TRS Fund Worksheet Data, Tbl. 1 (Average

Total Telecommunications Revenue Reported by Class of Carrier) (Dec. 1996) (TRS
Worksheet) . ’ '

FN207. Id.

FN208. See Local Competition First Report and Order, 11 FCC Red 16144-5 at paras.
1328-30, 16150 at para. 1342 (1996). Because LECs generally are subject to
regulation as dominant carriers, many LECs have formed separate IXC subsidiaries
for their interstate, domestic, interexchange service offerings, presumably to

facilitate competition with nondominant IXCs subject to less regulatory
constraints. '

FN209. See id.

FN210. Federal Communications Commission, CCB, Industry Analysis Division,
Telecommunications Industry Revenue: TRS Fund Worksheet Data, Tbl. 1 (Average

Total Telecommunications Revenue Reported by Class of Carrier) (Dec. 1996} (TRS
Worksheet) .

FN211. U.S. Small Business Administration 1992 Economic Census Industry and
Enterprise Report, Table 2D, SIC Code 7375 (Bureau of the Census data adapted by
the Office of Advocacy‘of the U.S. Small Business Administration). )

'FN212. See 5 U.S.C. § 604¢(a) (4).
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FN213. See id. at § 604 (a) (5).

FN214. 44 U.S.C. §§ 3501 et seq.

FN215. OSP Reform Notice, 11 FCC Red at 7303. .

FN216. Id. at 7297.

FN217. Id. at 7298.

FN218. Notice of Office of Management and Budget Action, OMB No. 3060-0717
{September 8, 1996). '

FN219. Id. at 2.
FN220. See supra para. 30.

FN221. In asking how consumers would be informed of the benchmark charge, OMB
stated that the Commission should not assume that members of the public would know
such benchmark cost and that “[tlheir knowledge will, in general, be limited to the
cost of services provided by their interlata carrier of choice.” Notice of Office
of‘Management and Budget Action, OMB No. 3060-0717, _supra at 2.

| FN222. 4.

FN223. See, e.g., GTE Comments at 7 (Average work time per call to determine and
quote cost prior to call completion would “likely double, increasing the operator
surcharge per call accordingly”). “For both mechanized and operator-handled
O+calls, quoting the call cost to consumers would significantly increase call
holding time and necessitate additional trunking facilities.”) Id. Because call
costs would have to be quoted to the billed party, “additional equipment would be
required for processing mechanized calls and additional operators, operator
positions and building space for operator-handled calls.” .Id. at 7-8. Developing
an automated system that can quote a rate at the point the call is made “will
significantly increase the OSP's cost.” MCI Comments at 4. Price disclosure “on
each call is extremely costly.” Pacific Telesis Comments at 3.

FN224. Letter from Judith St. Ledger-Roty, counsel for Intellicall, Inc., to

William A. Caton, Acting Secretary, Federal Communications Commission (March 21,
1997) at 3.- ’ '

FN225. Id. at 4.

FN226. GTE Comments at 7.

FN227. 1d.

:FN228. MCI Comments at 3-4.
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FN229. Sprint Comments at 4 n.3.
FN230. US WEST Comments at 10.
FN231. See Appendix A.

APPENDIX A

Rule Amendments
PART 64 - MISCELLANEOUS_RULES RELATING TO COMMON CARRIERS

Part 64 of Title 47 of the Code of Federal Regulations is amended as follows:
1. The authority citation for Part 64 continues to read as follows:

AUTHORITY: Sec. 4, 48 Stat. 1066, as amended; 47 U.S.C. 154, unless otherwise

noted. Interpret or apply secs. 201, 218, 226, 228, 48 Stat. 1070, as amended,
1077; 47 v.s.c. 201, 218, 226, 228, unless otherwise noted.

2. Part 64, Subpart G, Section 64.703 is amended by removing the word “and” at the
end of subsection (a) (2) and the period at the end of subsection (a) (3) (ii1),
by adding a semicolon and the word “and” at the end of subsection (a) (3)'(iii
‘by adding the following new subsection after subsection (a) (3):

and
), and

(4) Disclose, audibly and distinctly to the consumer, at no charge and before
connecting any interstate, domestic, interexchange 0+ call, how to obtain the total
cost of the call, including any aggregator surcharge, or the maximum possible total
cost of the call, ‘including any aggregator surcharge, before providing further oral
advice to the consumer on how to proceed to make the call. The oral disclosure
required in this subsection shall instruct consumers that they may obtain
applicable rate and surcharge quotations either, at the option of the provider of
Operator services; by dialing no more than two digits or by remaining on the line.

3. Part 64, Subpart G, is further amended by.adding the following Section 64.709:

§ 64.709 Informational tariffs.

(a) Informational tariffs filed pursuant to 47 U.S.Cc. § 226(h) (1) (A) shall contain
‘specific rates expressed in dollars -and cents for each interstate operator service
of the carrier and shall also contain applicable per call aggregator surcharges or

other per call fees, if any, collected from consumers by the carrier or any other
entity. ) :

{(b) Per call fees, if any, billed on behalf of aggregators or4others, shall be
specified in informational tariffs in dollars and cents.

(c) In order to remove all doubt as to their proper application,
tariffs must contain clear and explicit explanatory statements re
i.e., the tariffed price per unit of service,
offering of service in that tariff.

all informational
garding the rates,
and the regulations governing the
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(d) Informational tariffs shall be accompanied by a cover letter, addressed to the
Secretary of the Commission, explaining the purpose of the filing.
{1} The original of the cover letter shall be submitted to the Secretary without
attachments, along with FCC Form 159, and the appropriate fee to the Mellon
Bank, Pittsburgh, Pennsylvania.
(2) Copies of the cover letter and the attachments shall be submitted to the
Secretary's Office, the Commission's contractor for public records duplication,
and the Chief, Tariff and Price Analysis Branch, Competitive Pricing Division.

(e} Any changes to the tariff shall be submitted under a new cover letter with a:
complete copy of the tariff, including changes.
(1) Changes to a tariff shall be explained in the cover letter but need not be
symbolized on the tariff pages. ,
(2) Revised tariffs shall be filed pursuant to the procedures specified in this
section. ’

4. Part 64, Subpart G, is further amended by adding the following new Section
64.710: ’

§ 64.710 Operator services for prison inmate phones
{a) Each provider of inmate operator services shall:

(1) Identify itself, audibly and distinctly, to the consumer before connecting any
interstate, domestic, interexchange telephone call and disclose immediately
thereafter how the consumer may obtain rate quotatiors, by dialing no more than two
‘digits or remaining on the line, for the first minute of the call and for o
additional minutes, before providing further oral advice to the consumer how to
proceed to make the call;

(2} Permit the consumer to terminate the telephone call at no charge before the
call is connected; and :

(3) Disclose immediately to the consumer, upon request and at no charge to the
consumer-—- . .
(i) The methods by which its rates or charges for the call will be collected;
and ’ ' .
(ii) The methods by which complaints concerning such rates, charges or
collection practices will be resolved.

(b) As used in this subpart:

{1) Consumer means the party to be billed for any interstate, domestic,
interexchange 0+ call from an inmate telephone;

(2) Inmate telephone means a telephone instrument set aside by authorities of a
prison or other correctional institution for use by inmates.

(3) Inmate operdtor services means any interstate telecommunications service
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initiated from an inmate telephone that includes, as a component, any automatic or
live assistance to a consumer to arrange for billing or completion, or both, of an
interstate telephone call through a method other than:
(1) Automatic completion with billing to the telephone from which the call
originated; or o .
(ii) Completion through an access code used by the consumer, with billing to an
account previously established with the carrier by the consumer;

(4) Provider of inmate operator services means any common carrier that provides

outbound interstate, domestic, interexchange operator services from inmate
telephones.

APPENDIX B

Parties Filing Comments
Actel, Inc. (ACTEL)

America's Carriers Telecommunication Association (ACTA)
American Friends Service Committee (AFSC)

American Network Exchange, Inc. (AMNEX)

American Public Communicqtions Council (APCC)

Ameritech
AT&T Corp. (AT&T)

Bell Atiantic Telephone Companies, BellSouth Corporation, and NYNEX Telephone
Companies (Bell Atlantic/BellSouth/NYNEX) v

People of the State of California and the Public Utilities Commission of the State
of California (California Commission)

Citizens United for Rehabilitation of Errants (C.U.R.E.)

Cleartel Communications, Inc. and ConQuest Operatoxr Services Corp.
{Cleartel/ConQuest) '

Communications Central Inc. (CCi)

Competitive Telecommunications Association (CompTel)
Consolidated Communications Public Services Inc. (CCPS)
Gateway Technologies, Inc. (Gateway)

GTE Service Corporation (GTE)"
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‘Randolph W. Deutsch : 795 Folsom Street
Attorney San Francisco, CA 94107
Phone (415} 442-5550

December 21, 1988

Mr. Paul Curl, Acting Secretary

Washington Utilities and
Transportation Commission

Chandler Plaza Building

1300 Evergreen Park Drive, SW

Olympia, Washington 98504

- Re: Docket No. U-88-1882-R

Dear Mr. Curl:

Enclosed are an original and 15 copies of the Comments of
AT&T Communications of the Pacific Northwest, Inc. on
Amended Rules for filing with the Commission in Docket No.
U-88-1882-R.

Sincerely,

Enclosure
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the
Amendment to WAC 480-120- -021,
480-120-041, 480-120- =106, and
480-120-141 relating to
alternate operator services

Docket No. U-88-1882-R

et N N Nt s o

COMMENTS OF AT&T COMMUNICATIONS OF THE
PACIFIC NORTHWEST, INC. ON AMENDED RULES
Pursuanf to the November 21, 1988 Notice of Intention to
Adopt, Amend, Or Repeal Rules relating fo WAC 480-120-121, 480~
120-041, 480—120—106, and 480-120-141 pertaining to alternate
operator services, AT&T Communications of the Pacific Northwest,
Inc. (AT&T) herein submits its comments onAthe proposed amended
rules.
AT&T respbnded on September 13, 1988 to the original August
26 proposed rules in Docket No. U-88-1882-R, commenting on a
number 6f issues. The revised proposed rules satisfy many of
AT&T's concerns, particularly in the areas of branding, universal
availability of access to the carrier of the customer's choice and
the availability of rate information. However, AT&T believes the
rev1sed proposed rules do not adequately address the fundamental
question of how to define an Alternative Operator Service (A0S)

provider‘and, hence, to whom the proposed rules should apply.
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The incentive for the Washington Legislature to pass Senate
Bill 6745 is the ongoing concern that the public, without adequate
notice, is often being charged higher rates for operator assisted
and card inferexchange calls'than they have come to expect from
their local exchange company and presubscribed interexchange
carrier when calls are made from an institution (or aggregator)
such as a hotel, hospital or university. This would occur when
the aggregator enters into an agreemént.with an AOS provider,
whose rates may be different than those which end-uéer customers
are usually charged by their presubscribed carriers, to provide
interexchange service to that aggregator and its patrons.

The -resolution of this problem does not require the inclusion
of telecommunications companies such as US West Communications or
AT&T within the proposed rules. Yet, the current definition of an
AOS'prbvider in the revised rules (WAC 480-120-021, WAC 480-120-
141) has just this result. There are fundamental differences
between a telecommunications compény such as AT&T, that offers
interexchange service to the general public and an AOS provider.
AT&T, although classified as a competitive carrier in the state of
Washington, provides éervices to the general public on a non-
discriminatory basis pursuant to published price lists. Further,
AT&T cannot abandon service to aﬁy customer in Washington without
Commission approval. .

Generally; AOS providers are resellers who specialize in
operator handled long distance calls. A0S providers enter into
contracts with the aggregator industry, i.e. hotels; hospitals,

privately owned pay telephone ownefs, for the purpose of providing
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operator assisted calls to the telephone customers of the
aggregator. These companies have an incentive to maximize revenue
for the aggregator and themselves.

There are legitimate competitive reasons for AT&T to enter
into a commission contract with an aggregator. However, use of
such a contract does not indicate that AT&T would charge telephone
Customers who use AT&T's services on an aggregator's premises, a
different rate than it charges any other AT&T customer. In the
intensely competitive business of attracting the long distance
"0+" calling from pay télephones and aggregator locations,
cOntracts between interéxchange_carriers and premises owners have
become an established way of doing business. The existence of a
contract with an aggregator thus is not an appropriate trigger for
application of the proposed rules as is now contemplated by WAC
4804120-021 and WAC 480-120-141.

The rules should be aimed at those companies whose business
Structure and marketing strategy are aimed at maximizing revenue
from the aggregator market and who do not market directly to end-
user customers. To this end, AT&T offers the following definition
-of an A0S provider to replace the definitions in WAC 480-120-021

and WAC 480-120-141:

"For the purpose of this chapter an Alternate
Operator Service Provider is a non-facilities
based company, who is a reseller who leases
lines from local exchange carriers and
interexchange carriers and who, using these
leased facilities along with their own
operators, provides operator services."
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*In the alternative, if the Commission is concerned that a
facilities-based carrier such as AT&T or US West Communications
would attempt to charge a unique rate to telephone customers of a
particular aggregator--beyond the rate offered to the general
public —— AT&T suggests that the definition now in WAC 480-120-021

and WAC 480-120-141 remain. However, an exception should be added

to the definition as follows:

"This section does not apply to a
telecommunications company that also offers
operator services and interexchange services
directly to the general public pursuant to a
uniform published price list or tariff
(inclusive of all charges to end-users) and
does not charge the telephone customers any
contractually established surcharges "

This definition would allow a telecommunications company such
as AT&T to serve the telephone customer of an aggregator -- in a
manner similar to its other customers in the state -- without
being subject to unnecessary rules aimed at safeguarding the
public from excessive and unexpected charges.

Should the Commission reject both of AT&T's suggested
alternative definitions, AT&T respectfully requests that the
notice added to WAC 480-120-142 (1) (a) —-- implying that rates may
be higher than normal when made from the aggregator's phone -- be
deleted at'least for AT&T which has traditionally provided service
to Washington consumers at reasonable and consistent rates. This

notice is unfair to an interexchange carrier such as AT&T and

indeed could have a chilling effect on AT&T's ability to
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adequately serve aggregators like hotels and hospitals. 1In

addition, in locations where AT&T continues to be the "0+" service

provider, such a notice could discourage customers from placing

calls due to their unwarranted concerns about overcharging.

December 21, 1988

Respectfully submitted,

WD

Randolphl/ W. Deutsch

Attorney for
AT&T Communications of

The Pacific Northwest, Inc.
795 -Folsom Street, Room 670
San Francisco, California 94107
(415) 442-5550

Daniel Waggoner, Esq.
Davis, Wright, and Jones
2600 Century Square

1501 Fourth Avenue
Seattle, Washington 98101
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Sharon L. Nelson, Chakrman
“rhard D. Casad, Commissioner -
i. “Bud” Pardini, Commissioner

STATE OF WASHINGTON

WASHINGTON ‘UTIUTIES AND TRANSPORTATION COMMISSION
1300 S. Evergreen Park Dr. SW. e Olympia, Washington 98504-8002 o (206) 7536423 e (SCAN) 2346423

October 1, 1991

RE: Docket No. UT-900726
TO ALL PARTIES:

Pay phone and A0S industry members have raised several issues
arising from implementing the Commission’s recent rule
amendments. The following reflects a staff consensus on those
issues, but does not obligate the Comm1551on nor prevent it from
making its own independent decision.’

1. The language of WAC 480-120—141(4)(d)requires posting the
" absence of a location surcharge. In practice, thdat may be

more confusing than helpful and more costly than justified
by any benefit. The Commission Staff will not recommend
assessing penalties for failure to post the absence of a
surcharge, when no surcharge is imposed. Commission Staff
will recommend amending the rule to eliminate any negatlve
postlng requlrement the next time the rule is reviewed.

2. Some local exchange companies (LECs) apparently pfohibit
posting by others on their pay phone instruments. That is
not inherently bad, as long as the goal of the rule, full
and accurate public disclosure, is met. Commission staff
has two concerns about the prohibition.

First, LECs should not use the prohibition to impede an AOS
company from complying with the rules. The Commission staff
will consider doing so a serious violation by the local
exchange company. Second, the Commission staff will closely
examine whether any charges imposed for LEC posting
“services" are proper and lawful.

3. An AOS company is any which offers service through
aggregators -- service as defined in the rule. In a non-
equal access setting, AT&T is an AOS company although the
person who controls the instrument has no other option for
presubscrlbed AOS service.



WAC 480-120-141(4) requires AOS companles to 1mpose
specified requirements upon presubscribing aggregators in
any contracts and as a term and condition of service
spec1f1ed in their tariffs. Some companies offerlng A0S
services have previously been authorized to file price lists
and do not file tariffs. Some affected companies have
represented, and staff will expect, that the requlrements
will nonetheless be terms and conditions of service and that
aggregators will comply. Commission staff will consider
possible amendments for the next update of the rule and will
watch closely to determine whether violations may require
expedited amendment of the rule or other action.

Sincerely,

Paul Curl
Secretary
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Sharon L. Nelson, Chairman
Richard D. Casad, Commissioner
A. 1. "Bud™ Pardini, Commissioner

STATE OF WASHINGTON

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

7300 5. Evergreen Park Dr. SW. e  Olympia, Washington 98504-8002 (206) 7536423 o (SCAN) 234-6423
April 30, 1991

TO INTERESTED PERSONS:

RE: DOCKET NO. 900726:

Staff has considered the oral and written comments and has made
some changes in the noticed draft, which it expects to recommend
. to the Commission at the May 8, 1991, open meeting.

Please note that this draft is only a staff document. Among . the
-provisions which the staff expects the Commission to study
critically is whether local exchange companies should be included
within the A0S definition. A second is whether charges,
including location surcharges, should be limited on loecal calls
to the rate charged by the local exchange company for its own
ber-call service. Language to accomplish this is added at page
26, for discussion purposes.

While staff does not now intend to make further changes prior to
pPresentation to the Commission, 'such changes are possible. Staff
expresses its appreciation for information presented by a great

- nunber of persons. That information enabled staff to make a
number of technical changes, to meet some of the concerns of
nearly every commenter angd to highlight the policy and practical
issues in an enlightened manner.

If you have questions or further comments you would 1like to
address to the staff prior to the open public meeting, you are
- éncouraged to call either Bob Wallis at (206) 753-6404 or Pat
Dutton at (206) 753-2126. ' '

We are also including a brief summary -sheet comparing the-
principal provisions of the recent FCC rules with those of the
enclosed draft. = The summary is intended merely to highlight
major similarities and differences, and is neither an exhaustive
list nor an exhaustive presentation of each issue.

Sincerely,

stn&flv«dk_

Paul cCurl
Secretary
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COMPARISON: FCC RULES v. WUTC STAFF DRAFT

npeen column: federal rules adopted April 9.

("OSP" -- operator service provider)
"WUTC" column: staff April 29 discussion draft.
("AOS" -- alternate operator service company)
- FCC WUTC

"Aggregator" defined

Branding: requires 0OSPs to
brand with carrier’s name.
To 1/14/94, double branding
is required. ' '

- Posting: Aggregators must

post consumer information:
Name, address, toll free No.

of 0OSP; written disclosure that
rate information is available
-and of right to preferred IXC;
name and address of FCC. De-
fers to similar State rules.

Enforcement: 0SPs must ensure
that aggregators don’t block
1-800 and 950 IXC access. Must
withhold commissions for
blocking. Failure to ensure
blocking compliance is a
violation.

Splashing: Call splashing is
prohibited unless consumer
knowingly agrees.

Surcharges: Aggregators are
prohibited from charging a

larger surcharge on IXC calls
than on presubscribed OSP
calls.

Emergencies: OSPs are
required to connect emergency
- calls immediately.

"Aggregator" defined

Branding: requires AOSs to
brand with carrier’s name.

"Double branding is required--

no time limit. Must use the
carrier’s name as registered
with the Commission.

Posting: Aggregators must
post consumer information:
Name, address, without-charge
No. of AOS; notice that rates
may be higher than normal and
of right to preferred IXcC.
Must also post location sur-
charge and amount.

Enforcement: AOSs must
require compliance with rules
including IXC access. Must
withhold commissions for
blocking. Failure to assure
compliance is a violation.

Splashing:

Call splashing is
prohibited.

Location Surcharges:

No restriction on aggregator
location. surcharges collected
by the aggregator; those col-
lected by the A0S must be
tariffed. [Possible local
call price limit.)

Emergencies: AOSs are’
required to eonnect emergency
calls immediately or route 0+
calls to the LEC.
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AMENDATORY SECTION

WAC 480-120-021 GLOSSARY., vl
company - any corporation, company
providing a connection to intrastate or
to local services from locat
i i

r P Hperson |
interstate 1ong—di§pance
call aggreqgators. 5

Applicant - any pberson, firm, .partnership, corporation,
municipality, cooperative organization, governmental agency, etc.,
applying to the utility for new service or reconnection of
discontinued service.

Automatic dialing-announcing device - any automatic terminal
equipment which incorporates the following features:

- (1) (a) Storage capability of numbers to be called; or
. (b) A random or sequential number generator that produces
numbers to be called; and

(c) An ability to dial a call; and

(2) Has the capability, working alone or in conjunction with
other equipment, of disseminating a prerecorded message to the
number called.

Billing agent - A person such as a clearing house which
facilitates billing and Collection between a carrier and an entity
such as a_local exchange company which presents the bill to and
collects from the consumer.

Base rate area or primary rate area - the area or areas within
an exchange area wherein mileage charges for primary exchange
service do not apply.

Call aggregator - a person who, in the ordinary course of its
operations, makes telephones available for intrastate service to
the public or to_users of its premises, including but not limited
to hotels, motels, hospitals, campuses, and pay telephones.

Central office - switching unit in a telephone system having
the necessary equipment and operating arrangements for terminating
and interconnecting subscribers® lines, farmer lines, toll lines
and interoffice trunks. (More than one central office may be
located in the same building or in the same

Commission 1 i - SRR e e

the
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Competitive tele S company — a telecommunications
_company which is classified as such by the commission pursuant to
RCW '80.36.320.

Competitive telecommunications service - a service which is
classified as such by the commission pursuant to RCW 80.36.330.

Consumer ((€ustemer)) - user not classified as a subscriber.

Exchange -~ a unit established by a utility for communication
service in a specific geographic area, which unit usually embraces
a city, town or community and its environs. It usually consists of
one or more central offices together with the associated plant useaq
in furnishing communication service to the general public within
that area.

. Exchange area - the specific area served by, or purported to
be served by an exchange.

Farmer line - outside plant telephone facilities owned and
maintained by a subscriber or group of subscribers, which line is
connected with the facilities of a telecommunications company for
switching service. (Comnection is usually made at the base rate
area boundary.) '

Farmer station - a telephone instrument installed and in use
on a farmer line.

Interexchange = telecommunications company - a

telecommunications company, or division' thereof, that does not
provide basic local servi : '
TR TR L5507 2

075

e plan the Ttelephone equipment and facilities
installed on along, or under streets, alleys, highways, or on
private rights-of-way between the central office and subscribers’®
locations or between central offices. :

Station - a telephone instrument installed for the use of a
subscriber to provide toll and exchange service.

Subscriber - any person, firm, partnership, corporation,
municipality, cooperative organization, governmental agency, etc.,
supplied with service by any utility.

Toll station - a telephone instrument connected for toll
service only and to which nessage telephone toll rates apply for
each call made therefrom. '

Utility - any corporation, company, association, joint stock
association, partnership, person, their lessees, trustees or
receivers appointed by any court whatsoever, owning, controlling,
operating or managing any telephone plant within the state of

2
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Washington for the purpose of furnishing telephone service to the
public for hire and subject to the jurisdiction of the commission.
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AMENDATORY SECTION (Amending Order R-293, filed 1/31/89)

WAC 480-120-106 FORM OF BILLS. Bills to subscribers shall be
rendered regularly and shall clearly list all charges. Each bill
shall indicate the date it becomes delinquent and notice of mearns
by which a subscriber can contact the nearest business office of
the utility.

The portion of a bill rendered by the local exchange company
on behalf of itself and other companies shall clearly. specify the
-alternate operator service company's billing agent and, where
feasible, within ninety days after the effective date of this rule,
the provider of the alternate operator service ((er—its—autherized
billing—-agent)) and a toll free telephone number the consumer can
call to question that portion of the bill and, if appropriate,
receive credit. A number may be used on this portlon of the bill
only if it connects the subscriber with a firm which has full
authority to investigate and, if appropriate, to adjust disputed
calls including a means to verify that the rates charged are
‘correct. Consumers requesting an address where they can write to
question that portion of the bill shall be provided that
information. '

A local exchange company shall not prov1de billing and
- collection services for telecommunications service to any company

not properly registered to provide service within the state of
Washington, except to a billing agent that certifies to the local
exchange carrier that it will submit charges only on behalf of
‘properly registered companies. As a:.part of this certification the
Jlocal exchandge company shall require that the billing agent provide
to it a current list of each telecommunications company for which
it bills showing the name (as registered with the commission) and
address. This list shall be updated and provided to the local
exchange company  as changes occur.  The local  exchande company
shall in turn, upon receiving it i L C ] j i

mm1351on for its rev1ew

1 bills for telephone service shall identify and set out
separately any access or other charges imposed by order of or at
the ‘direction of the Federal Communications Commission. In
addition, all bills for telephone service within jurisdictions
where taxes are applicable will clearly delineate the amount, or
the percentage rate at which said tax is computed which represents
municipal occupation, business and excise taxes that have been
levied by a municipality against said utility, the effect of which
1s passed on as a part of the charge for telephone service.
-Subscribers requesting by telephone, letter or office visit an
itemized statement of all charges shall be furnished same. An
itemized statement is meant to include separately, the total for
exchange service, mileage charges, taxes, credits, miscellaneous or
special services and toll charges, the latter showing at least
date, place called and charge for each call. 1In itemizing the
- charges of information providers, the utility shall furnish the
name, address, telephone number and toll free number, if any, of

4
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such providers. Any additional itemization shall be at a filed
tariff charge.

‘Upon a showing of good cause, a subscriber may request to be
allowed to pay by a certain date which is not the normally

designated payment date. Good cause shall include, but not be
limited to, adjustment of the payment schedule to parallel receipt
of income. A utility may be exempted from this adjustment

requirement by the commission.
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AMENDATORY SECTION (Amending Order R-316, filed 3/23/90)

WAC 480-120-138 PAY TELEPHONES--LOCAL AND INTRASTATE. Every
telecommunications company operating an exchange within the state
of Washington may allow pay telephones to be connected to the
company's network for purposes of interconnection and use of
registered devices for local and intrastate communications. Every
such telecommunications company offering such service shall file
tariffs with the commission setting rates and conditions applicable
.to the connection of pay telephones to the local and intrastate
network under the following terms and conditions. Iocal exchange
companies that do not have a public access line tariff on file with
the commission shall not be subject to these rules.

For purposes of these rules "pay telephone” is defined as
equipment connected to the telephone network in one of the
following modes:

(a) Coin operated: A telephone capable of receiving nickels,
dimes, and quarters to complete telephone calls. Credit card or
other operator-assisted billing may be used from a coin-operated
instrument. _

(b) Coinless: A pay telephone where completion of calls,
except emergency calls, must be billed by an alternative billing
method such as credit card, calling cards, collect, third-party
billing, or billed in connection with the billing of meals, goods,
and/or services. These pay phones inc
char

or purposes of these rules, the term "subscriber" is defined
as a party requesting or using a public access. line for the purpose
of connecting a pay telephone to the telephone network.

v (1) Pay telephones connected to the company network mnust
comply with Part 68 of the Federal Communications Commission rules
and regulations and the ((eurrent)) National Electric Code and
National Electric Safety Code_as they existed on January 1, 1991,
and must be registered with the Federal Communications Commission,
or installed behind a coupling device which has been registered
with the Federal Communications Commission.

. (2) All pay telephones shall provide dial tone first to
assure emergency access to operators without the use of a coin.-

(3) The caller must be able to access the operator and 911"
where available without the use of a coin.

(4)  (( bseriber ,
%he—ﬂser—fer—éireetery—assis%anee—ea}}s?)) The charge for each

directory assistance call paid by the ((@ser)) consumer shall not
exceed the ((eurrent)) prevailing per call charge ((paid—by—the
subseriber)) for directory assistance. In the absence of
bersuasive contrary evidence, the charge of U S WEST Communications
for intralATA directory assistance or AT&T for interLATA direct ry
assistance shall be accepted as the prevailing charde. 5

6



(e.g., operator assistance and 911)
must be clearly posted on each pay telephone. .

(6) Information consisting of the name, address, telephone
number of the owner, or the name of the owner and a toll-free
telephone number where a caller can obtain assistance in the event
the pay telephone malfunctions in any way, and procedures for
obtaining a refund from the subscriber must be displayed on the
front of the pay telephone.

The following information shall also be posted on or adjacent
to the telephone instrument:

The noticef required by WAC 480-120-141 ((43}))
In no case will the charges to the user exceed the quofed
costs. .

(7) The telephone number of the . pay telephone must be
displayed on each instrument. . ’

(8) The subscriber shall ensure that the pay telephone is
compatible for use with hearing aids and its installation complies
with all applicable federal, state, and local laws and regulations
concerning the use of telephones by disabled persons.

(9) The pay telephone, if coin operated, must return the
coins to the caller in the case of an incomplete call and must be
capable of receiving nickels, dimes, and quarters. Local exchange
company pay telephones shall not be subject to the requirements of
this subsection. '

(10) All pay telephones must ( (be—eapable—of—providing))
provide access to all interexchange carriers where such access is
available. If requested by the subscriber, the local exchange
company ‘provid}ng the public ‘access 1line shall supplyi
£ ) T : : which prevents fraud

approp ed rates. _ . -
(11) Except for service provided to hospitals, libraries, or
similar public facilities in- which a telephone ring. might cause
undue disturbance, or upon written request of a law enforcement
-agency, coin-operated pay telephones must provide two-way service,
and there shall be no charge imposed by the subscriber for inconing
calls. This subsection will not apply to pay télephones arranged
for one-way service and in service on May 1, 1990. Should an
existing one-way service be disconnected, change telephone number,
or change financial responsibility, the requirements of this
subsection shall apply. All pay telephones confined to one-way
service shall be clearly marked on the front of the instrument.
(12) Pay telephones shall be connected only to public access

7
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lines in accordance with the approved tariffs offered by the local
exchange company. Local exchange company pay telephones are not
~subject to this requirement.

(13) A subscriber must order a separate pay telephone access
line for each pay telephone installed. Extension telephones may be
connected to a pay telephone access line when the instrument:

(a) Prevents origination of calls from the extension station;
and

(b) Prevents third party access to transmission from either

the extension ((ef)) or the ((eein-eperated)) pay telephone
instrument.

Local exchange companies are exempted from (b) of this
subsection.

(14) Credit card operated pay telephones shall clearly
identify all credit cards that will be accepted.

(15) Involuntary changes in telephone numbers upon conversion
of pay telephones from local exchange company-owned to privately-
owned pay telephones are prohibited.

(16) No fee shall be charged for nonpublished numbers on a
public access line.

(17) Cordless and tabletop pay telephones shall not be
connected to the telephone network except under the following
conditions: :

(a) The bill for usage is tendered to the user before leaving

the premises where the bill was incurred or alternatively billed at

the customer's request; and

(b) The user is notified verbally or on the instrument that
privacy on cordless and tabletop teleplhiones is not guaranteed; and

(c) When other electrical devices are equipped with filters,
as necessary, to prevent interference with the pay telephone.

(18) Violations of the tariff, commission rules pertaining to
pay telephone service, or other requirements contained in these
rules, including interexchange carrier access requirements, will
subject the pay telephone to disconnection  of service if the
deficiency is not corrected within five days from date of written

. ) shall not

€ shall be the responsibility of every local exchange company
to assure that any subscriber taking service pursuant to these
rules and to tariffs filed pursuant to these rules meets all of the
terms and conditions contained within these rules and the tariffs
so filed. It shall be the duty of the local exchange company to
enforce the terms and conditions contained herein. :

It shall be the responsibility of the local exchange company
to provide free of charge one current telephone directory each year
for each public access line. It shall be the responsibility of the
subscriber to make a reasonable effort to assure a current
directory is available at every pay telephone location. ,

Public access lines will be charged at rates according to the
relevant tariff as approved by the commission. '

8
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(19) Disconnection of, or refusal to connect, a pay telephone
for violation of these rules may be reviewed by the Commission in
a__formal complaint under WAC 480-09-420(5) through a brief
adjudicative proceeding under the provisions of RCW 34.05.482-491
and WAC 480—-09-500.

01551



AMENDATORY SECTION (Amending Order R-293, filed 1/31/89)

WAC 480-120-141 ALTERNATE 4OPERATOR SERVICES. All
telecommunications companies providing alternate operator services
(AOS), as defined in WAC 480-120-021, shall ((eenferm—te)) comply

with this and all other rules relating to telecommunications
companies not spec1flca11y walved by order of the commlsslon.

((

TS

“ Bach alternate operator services company shall f;}e
the commission at: least everv six months a current list of

S _company 1s respon31b1e for assuring that each of
its customers complies fully with contract and tariff provisions
which are specified in this rule. Failure to secure compliance
constitutes a violation by th company. The AOS company shall
withhold % gein 00 the payment of
compensation, includindg commissions, from a call aggregator, if the
AOS _company reasonably believes that the call aggregator is

blocking cess to 1nterexchange carriers in violation of these
rules &

(3] For purpodes 6F this oc ion  ((¥h€)), "consumer" means
the party ((bi}}eé~—fef——the——eemp}etien——ef)) initiating an
((4d ! )) 1nterexchanqe or local call. "Customer”

means the call aggregator, i.e., the hotel, motel, hospital,
prison, campus, ((eustemer—ewaed)) pay'telephone etc., contractlng
with an AOS for service.

(())) {4) An alternate operator services company shall
require as a part of ((the)) any contract with its customer and as
a_term and condition of service stated in_its tariff, that the
customer:

(a) Post on the telephone instrument in plain view of anyone
using the telephone, in eight point or larger Stymie Bold type, &

10
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following notlce

ARE HIGHER THAN NORMAL. YOU HAVE THE RIGHT TO CONTACT
THE OPERATOR FOR INFORMATION REGARDING CHARGES BEFORE
PLACING YOUR CALL. INSTRUCTIONS FOR ((PFALINGTHROUGH
FHE—HOCAL—TEEEPHONE—COMPANY) ) REACHING YOUR PREFERRED
CARRIER ARE ALSO AVAILABLE FROM THE OPERATOR.

(b)Y "Post and maintain in legible condition on or near the
'telephone'

(i) The name, address, and without-charge number of the

alternate operator services company, as registered with the
commission;
(ii) Dialing directions so that a consumer may reach the A0S

operator ((se—as)) without charge to receive specific rate
information; and '

Directions to allow the consumer to ((éia%

)) reach the consumer's
preferred carrier and to make it clear that the consumer has access
to the other providers.

(c) Provide without charge access from every instrument to

911 and the local exchange comgany operator;
{d) Prov1de access i to 1-800 services




((2))) (5) "The alternate operator services comp :
(a) Identify the AOS company providing the service ((exr—iks
114 )) audibly and distinctly at the beginning
of every call, and again before the call is connected, including
(( i )) an_announcement to the called
party on calls placed collect. :

(i) For purposes of this rule the beginning of the call is
immediately following the prompt to enter billing information on
automated calls and, on live and automated operator calls, when the
call is initiall

(ii)

; o other name may be used in the message.
(113) " "Thé "Consumer shall be permitted to terminate the
telephone call at no charge before the call is connected.
(iv) The AOS company shall immediately, upon request, and at
'no_charge to the consumer, disclose to the consumer

{A) a _quote of the rates or charqes for the call, including
- any_surcharge; ' .

(B) the method by which the rates or charges will be
collected; and

~(C) the methods by which complaints about the rates, charges
or collection practices will be resolved.

(b) Provide to the local exchange company such information as
may be necessary for billing purposes, as well as an address and
toll free telephone number for consumer inquiries.

- {c) Reoriginate calls to another carrier upon recquest and
without charge, when equipment is in place which will accomplish
reorigination with screenind and allow billing from the poi ‘

igin of the call. If reorigination is not available, the €
: ,_shall give dialing instructions for the concumer
preférred carrier. ' o

{d) Assure that a minimum of ninety percent of all calls
shall be answered by the operator within ten seconds from the time
the call reaches the carrier's switch.

{e) Maintain adequate facilities in all locations so the
overall blockage rate for lack of facilitie :

=
2.

1 exceed one percent in any given
hour. Should™ "excessive blockage occur, it shall be the
responsibility of the AOS company to determine what caused the
blockage and take immediate steps to correct the problem. This
subsection does not apply to blockage during unusually heavin

traffic, such as national emergency, local disaster, holidays, etc.
((€3)))  (6) The alternate operator services company shall

12
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assure that ((eensumers)) persons are not billed for calls which

are not completed. For billing purposes, calls shall be itemized,
_identified, and rated from the point of origination to the point of

termination. No call shall be transferred to another carrier by an

AOS which cannot or will not complete the call, unless the call can

be billed in accordance with this subsection.

((4))) (7) For purposes of emergency calls, every alternate
operator services company shall have the following capabilities;

(a) Automatic identification at the operator's console of the
location from which the call is being made;

(b) Automatic identification at the operator's console of the
correct telephone numbers of emergency service providers that serve
the telephone location, including but not limited to, police, fire,
ambulance, and poison control; '

(c) Automatic ability at the operator's console of dialing
the appropriate emergency service with a single keystroke;

(d) Ability of the operator to stay on the line with the
emergency call until the emergency service is dispatched.

' No charge shall be imposed on the caller ((fxem)) by the

telephone company or the alternate operator services company for

the emergency call. A

If the alternate operator services company does not possess
these capabilities, all calls in which the ((eallexr)) consumer
dials zero (0) and no other digits within five seconds shall be
routed directly to the local exchange company operator, or to an
entity fully capable of complying with these requirements. A0S
companies lacking sufficient facilities to provide such routing
shall cease operations until such time as the requirements of this
section are met.

(({5)——consumexr)) (8) Complaints and disputes shall be
treated in "accordance with WAC 480-120-101, Complaints and
Disputes. - _ '

((€6¥)) (9) Charges billed to a credit card company (e.g.,
American Express or Visa) need not conform to the call detail
requirements of this section. However, the AOS shall provide
( (eonsumers—with)) specific call detail in accordance with WAC 480—
120-106 upon request. : , . ,

(10) "public convenience and advantage”; commissions or fees.

(a) For services, public convenience and advantage means at ]
a_minimum that the provider of alternate operator services offers
operator services which equal or exceed the industry standards in
availability, technical quality and response time and which equal
or exceed industry standards in variety or which are particularly
adapted to meet unique needs of a market segnent. In the absence
of other persuasive evidence, a demonstration that operator service
equals or exceeds that provided by U S WEST Communications for
intralATA services or AT&T for interlATA services will be accepted
as demonstrating public convenience and advantage.

N {b) Charges no greater than.the prevailing operator service
£ : S in the relevant market - intralATA or interLATA -
e_accepted as demonstrating that charges are for the public
convenience and advantage. In the absence of persuasive contrary

13
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evidence, the charges for U S WEST for IntralATA service and AT&T

for interIATA service will b pted as the prevailing charges.
charges or fees. |

) Y provide for rate levels which
vary at the option of a call aggreqator.

) (11) ates for the provision of alternate operator
services, ‘including directory assistance., shall t eed the
prevailing rates for such services unless
need for the excess to produce rates which are falr, 1just and
reasonable is demonstrated to the satisfaction of the commission.
In the absence of persuasive contrary evidence, rate levels of U S
WEST for intralATA service and AT&T for interlATA service will be
consid vailing rate.
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New provision:
WAC 480-120-xxx
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Euiet, tnmman Cafrier auveau,
gments as the Bureau shipll doen

negessary bo fulTill the ‘obligations impos gd" by Sactu‘m 42&’ h){3)(B) of khe
Aet

5, In response to the NPRY, wer':%ﬂ parbies i‘;‘ea _comments and reply
camm»ats_ In Pesponsé to -the | Bugk 5(} et ':flléd cmmfs and

lomlss on ia requirﬁa by thé -Operator ;uh
ma%:in_. i’th&n 230 “days of‘ the 5;35_ to's of

6. The majority of commenters At ith the rules as proposed By the'
Cominission in the ENPRM. With bion of riles for mhich ‘elarification

or modification was. réguesteﬁ, we. will adopt.. those rules an proposed -and
Without diseussion, 1_*‘

A, sa tioh 64708 - Betinttoro

“;of i ase tewms
{}B.Qf*i;he proposed ‘ruled.’

1. Soctien BA. 703153 _f;.;_mA

pegator?
8. Proosl. The ters “sgregator’ is dafined in pavagraph (b} of
12
M{
‘31 tomments" A5
red the issues
) LG G ,tor* earvides,. .
3 _not :wns der . aumments Ehat address issues
- FNREM..
k]

'1ianca by eonbract
el See S ot ion

x:i:im ﬁit ,ﬁﬂ(b}‘(- ) (call

B ?esceg (pasiing , E}li:iremgts
, m;é :}aetion {alt 7!35{&}{53 {uhar

y, subsectitns (a),

(f‘) ; and- (h} ion ' h equires that “Boo™

and :~98f)” actess be unmﬁeked,' was»_-f SIPHOT

15 Ses !i"f U,8.C. §226(a),.

2748




rules as. Follows: "any person bthak; in the
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