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1. Respondent T-NETIX, Inc. (“T-NETIX”), through counsel and pursuant to

WAC 480-09-426, hereby moves for summary determination in this action on the ground that

neither Judd nor Herivel, the sole Complainants, have standing to pursue their claims.

I. INTRODUCTION AND SUMMARY -

2. Having for the first time engaged in discovery in this case, which as to T-NETIX
had lain dormant for four years, COmplainahts have‘-'produeed information demonstrating that they
have suffered no cognizable harm m thrs case. A]l ofthe calls forz,which Complainants seek relief
— inmate-initiated collect calls within the ‘State of Washington — were l'oeal or. mtraLATA calls, -
and were camed by the resrdent local exchange carriers (“LECs”), elther US West GTE, or PTI
(later known as CenturyTel) It 1s an undrsputed fact that all of these carriers had waivers from
the only rule at issue in this case — WAC 480 121-141, whrch govems operator serv1ce

‘providers.” None of these carriers were required to “verba]ly advise the consumer how to recervef’
a rate quote” under that rule (id.) for the local and mtralATA -ca]ls that they' carried, mcludmg :

calls placed by inmates from prrson phones. Accordmgly, acceptmg as true then' a]legatrons that £ \;

NETIX because T-NETIX didnot' carry any of the calls about whrch the‘-Comp]am 1
Moreover Comp]amants were owed no duty by the entrtles that camed thelr mmate-lmtlated
calls, again: by vrrtue of the exemptlons and warvers ~from WAC 480-120—141 And
Comp]amants were owed no duty by T—NETIX Comp]amants thus have farled to present any |
claim before th]s Commrssmn and therefore Iack standmg to pursue thelr clalms before this

Commission, waxrantmg drsmlssa] of thrs proceedmg

n. STANDARD OF REVIEW

3. WAC 480—09—426 states that “[a] party may move_for summary determination if
the pleadmgs filed i m the proceedmg, together wrth any properly adrmssrb]e evrdentlary support

show that there 1s no genume issue as to any materull Jact and the movmg party lS entttled to
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summary determination in its_favor.” (Emphasis added.) The rule further provides that, on
review of this motion, the Commission “will consider the standards applicable to a motion made
under CR 56 of the civil rules for superior court.” Rule 56 of the Washington Rules of Civil
Procedure applies to summary judgment motions.’ Washington courts will enter summary
judgment where judgment for the movant “is proper.” Atherton Condo Apartment—OWner Ass’n _
Bd. of Directors v: Blume Dev. Co 115 Wn.2d 506 316, 799 P. 2d 250 (1990) That is, where'
“from all of the ev1dence reasonable persons could reach but one conclusron ” Vallandigham v.
Clover Park School District No. 400, — P.3d — , 2005 WL 774378, at *3 (Wash. Apr. 7, 2005)

In thelr review, courts — and thus:this Commission — are required to view all facts and reasonable

inferences in favor of the nonmovant. Atherton, 115 Wn.2d at 516.

" 1II. EVIDENCE RELIED UPON

4. T—NETIX relies upon thevfollowing' evidence in this motion:

a. Judd v. AT&T, ng County Superior Court Case No. 00-2 17565- 5 SEA,
Order Denying in Part Defendant T-NETIX, Inc.’s Motion to Dismiss
First Amended Complaint — Class Action and: Grantmg in Part and
Refernng to WUTC (November 8, 2000) (Exhrblt b. :

b. Juddv. AT &T WwuUTC Docket No. UT—O42022 Comp]amt (November 16,
2004) (Exlnblt 2).

c. Amendment No. 3 to Agreement Between State of . Washmgton L
Department of Corrections and AT&T Corporatron (Exhlblt 3).-

R Affidavit of Frances M Gutierrez, Market Manager AT&T Corp .
‘ - WUTC Docket No. UT-042022, (December 24, 2004) (Exhibit 4).

e.. GTE Nonhwest Inc. Independent Contractor Agreement (Extiibit 5).

g f US West Commumcat]ons Inc. Independerit Contfactor .A’greement
: (Exhlblt 6). '

g Te]ephone Utilities of Washington, Inc. d/b/a PTI Commumcatlons .
Independent Contractor Agreement (Exhibit 7)

Rule 56 states that summmy _;udgment is appropriate where “the pleadmgs depositions, answers to
interrogatories; and admissions on file, together with'the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a _yudgment as a matter of law
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h. Letter from Johm Giannaula, T- NETD( to Sandy Homung, AT&T
(March 10, 1998) (Exhibit 8).

1. Sandra Judd response to T-NETIX Data Request No. 3, WUTC Docket
No. UT-042022 (April 4, 2005) (Exhibit 9).

3 Tara Herivel response to T-NETIX Data Request No. 3, WUTC Docket
No. UT-042022 (April 4, 2005) (Exhibit 10).

k. Affidavit of Nancy' Lee, Senior Vice President of Billing Services, T-
NETIX, Inc, WUTC Docket No. UT-042022 (April 20, 2005) .

(Exhibit 11).

. Judd v. AT&T, 116 Wash.App. 761, 66 P3d 1102 (Ct App 2003)'

(Exhibit 12).

Iv. PROCEDURAL BACKGROUND -

5. Complainants Judd and Herivel initially brought th‘is. action inAugust 2000 as a-

civil claim in King County Superior Court against T.—_NE.TlX,,- AT&T Communications of the

Northwest, GTE Northwest, US West and : CenturyTel (formerly PTI). secking damages and

vmjunctlve rehef under the Washlngton Consumer Protectlon Act RCW 19 86 (“CPA”). The.
predicate for this cla:lm was alleged violations of regulatory statute RCW 80 36.520 and .530
related to telephone service. Complamants alleged that all defendants had wolated this statute by

failing to provide rate disclosure information 1n.connec__u:on w1-th__:1nmat.e+1mt-13ted collect calls as - -

required by WAC 480-120-141. None of Complajnants’ pap'ers in the trial court stated the origin

or the number of the mmate—1n1t1ated calls for whlch they requested rehef ‘

6. GTE (now Venzon) US West (now Qwest) and CenturyTel were dismissed by the

trial court w1th preJudlce on the ground: that they were exempt- from WAC 480-120—141 under

elther the express language of the rule or through Iong—term waivers. granted by thls Comm1s31on '

That dlsmlssal was upheld by the COIlI-'t of Appeals, and on July 29, 2004, was again upheld by
the Washington State Supreme Court. Judd v. AT&T, 116 Wash App 761 66 P:3d 1102,
~ af’d 152 Wn.2d'195,95 P.3d 337 (2003).

7. On November 8, 2000 the trial court dlsmlssed Complamants clalms agamst both-'

T-NETIX and AT&T, without pre]udlce pendlng a referral to tlns Comnnssmn of the questlon- =
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- whether T-NETIX had violated WAC 480-120-141. Exhibit 1. On No:ember17, 2004, after the
Supreme Court affirmed dismissal of GTE, US West and CenturyTel, Complainants initiated this
proceeding to obtain a ruling on this question. Exhibit 2. .-

8. Respondent AT&T filed a Motion for Summary Determination in this proceeding
on December 15 2004 Bneﬁng on that motion was suspended pending a scheduhng conference,
whrch was conducted by Adm1mstrat1ve Law Judge Ann Rendahl on February 16, 2005. ‘At that |
conference ALJ Rendahl. authonzed the parties to conduct discovery, including written data
requests and-deposrtlons, and estabhshed a schedule for the brieﬁng and resolution of AT&T’s

motion.  All parties propounded data requests on March 7 2005 T-NETIX received

Comp]amants responses to its data requests on Apn] 4, 2005

V. FACTUAL BACKGROUND

9 : T-NETIX ‘was named mn thls suit as a’ subcontractor to AT&T Exhibit 2 at p. 2.
AT&T holds 2 contract w1th the Washmgton Department of Correctlons (“DOC”) to prov1de~p |
mterLATA and mternatlonal services to several DOC facr]mes Exhrblt 4 (Gutlerrez Aff 9 7) T-
' NETD( executed a subcontract with AT&T in 1997 by whlch 1t has prov1ded soﬁware used for
screemng, vahdatmg and momtormg inmate calls to AT&T Ethblt 3; Exhibit 4 (Gutlerrez Aff -
- 911). GTE (now Venzon) and US West (now Qwest) are subcontractors to AT&T for the |
provision of local and intraLATA ca]ls made from certain DOC facilities. Specifically, GTE
contracted to s_erve the Twin Rivers Correctlons _Center, the Wa_sh'jngton State. Reformatory in
AMo_nr_oe,,th'e Indian Ridge Corrections Center in Arlington, and the Special Offender Center in
.Monr_oe. Exhibit 5 at p 2. US West contracted’to serve the. Washington Corrections Center in
Shelton, the McNell Island Detention Center, the Washington State Pen1tent1ary m Walla Walla,
‘ Alrway Herghts Correctlonal Center Tacoma Pre-Re]ease Cedar Creek Corrections Center and
. the Larch Correctrons Center Exhibit 6 at p. 2.
| 1 0.  Prior to 1998 PTI (later known as CenturyTe]) was also an AT&T subcontractor.
'EXhlblt 7. PTI served several facilities, including the Clallam Bay Corrections Center. Id. at p. 2.‘ |
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In March 1998, T—NETIX assumed only the local traffic under the PTI contract. Exhibit 8;
Exhﬂ)_itd (Gutierrez Aff. | 1'1) | |

1. On Aprrl 4, 2005 Complamant Judd stated in venﬁed responses to discovery that
- she recerved calls from the Washington State Reformatory 1 Monroe and the McNeil Island

Detention Center Exhrblt 9 Complamant Herivel stated in venﬁed responses to d1scovery that

she. recelved calls ﬁom the Washmgton State Reformatory n Monroe and ‘Airway Helghtsl
Correctlonal Center Exhrbrt lO Complamants drscovery responses mark the first time that T- I

NETIX learned the ongm of the calls at issue in Comp]amants claim, either in court or in thrs

. Commrssron

l2. The fac111t1es 1dent1ﬁed by Complamants drscovery responses were. sérved by GTE }

and US West GTE and US West were each exempt ﬁ'om complymg with the rate drsclosure

_ reqmrements w1th respect to calls placed by inmates, as 'was PTL Under the version of WAC
480-120—141 in place from 1991 to 1999 all LECs were expressly exempted from these
requrrements ln addrtlon when the rule was amended m’ 1999 to mclude LECs US West and

: GTE obtamed walvers of the rule from the Commrssron that extended through the fourth quarter

of 2000 Judd 66 P 3d at 769 & n. 8 (Ethblt 12). It was for these reasons that US West and GTE o

were drsmlssed from thrs actron Id at 770

A VI ARGUMENT

A, THIS PROCEEDING SHOULD BE DISMISSED BECAUSE NEITHER
: COMPLAINANT HAS STANDING

13 Persons must --=haye' s_tandmg 10 bring.a cornplaint to this Commission. Stevens v.

Rosario Utils., WUTC Docket No. UW-011320, Third Supp. Order at 19, 2002 WL 31730489 at

*13 (Wash. UT.C. Tuly 5'1"'2,"2'002)'. See also United & Informed Citizen Advocates Network v.
Pacific Northwest Bell Telephone' Co. d/bla U S West Communications, Inc., WUTC Docket
No. UT-960659, Third Supp. Order at pp. 6-7 (Feb. 1998)(holding that a party without a direct
customer relationship Tacks standing to complain (“U&I CAN ). ‘The Commission applies a two-
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" part test to determine whether a complainant has stand-ing' 6)) 'complainant must demonstrate
mjury, ﬁnanmal or otherwise (“mJury m fact”) and (2) complainant must have an interest that 1S
within the “zone of 1nterest” ef the type that the Commission regulation is designed to protect.
Stevens 2002 WL 31730489 at *13 (cmng Save a Valuable Environment (SAVE) v. Czty of
Bothell 89 Wn.2d 862, 576 P.2d 401,.403- 404 (1978)) In any case, both the injury in fact and -
the zone of mterest are deﬁned by the statute sought to be enforced See id. In thls case, these --
cntena are deﬁned by WAC 480—120-141 Complamants Herivel and Judd both fail to satlsfy

these. cntena requmng that th]s actlon agamst T-NETD( be dlSIl'llSSCd

: 1'..- Nelther Comp]amant Has Suffered In)ury in Fact .

14 ». In order to have standmg to pursue any. cla1m agamst T-NETTX, Comp]amants

Judd and Herive] must allege 1 that they recerved a call-that involved T-NETIX :and were in some :

way. m]ured by it. Stevens No UW 01 1320, Tlnrd Supp Order at 19, 2002 WL 31730489 at *13. .

But. nelther Judd nor. Henvel could have been lnjured by the calls they recelved from mmates thatf_ |

involved T NETD( (whlch could have .occurred. only dunng the -period of the AT&T/T -NETIX
subcontract)

15.  The matenal facts of _this. | matter are now not subject to dlspute Flrst

Comp]amants phone bllls indicate that all of the Inmate-initiated calls they recelved were

intralATA calls. Second, all of these calls were carried by PTI US West or GTE. Third, each of
these carriers were exempt from or had recelved waivers from the rate disclosure requlrements of .
WAC 480-120-141. These calls were not required to include rate dlsclosures. Thus, as-a matter
of law, Judd and Herivel are owed no relief for these calls.
a. Complainants identified three facilities for ongmatlon of
inmate calls, each served by PT1, US West or GTE. _
16.  Complainants’ written responses to discovery identify the correctional facilities‘ ‘_
from which the allegedly- ndn—cempliant calls. originated; Complainant -Judd identifies the

Washington State Reformatory in Monroe and the McNeil Island Detention Center. Exhibit 9.
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Complainant Hen'vel stated in venfied responses to discovery that she received calls from the

Washmgton State Reformatory m Monroe and the Aeray Helghts Correctronal Center
Exhibit 10. Thus we now know that there are three fac1ht1es in Washmgton mvolved in this case.
17. Contracts ﬁled in thls record by both Complamants and AT&T 1dent1fy the
facxhtres that GTE served for purposes of local and mtraLATA calls - They mclude the
Washmgton State Reformatory mn Monroe Exhlblt 5 at p 2 US West served McNerl Island and
Airway Helghts for both local and mtraLATA calls Exh1b1t 6 at p 2 Thus as an rmtral matter it
is not sub_]ect to dlspute that US West and GTE camed the local and 1ntraLATA trafﬁc from the

three correctional facxhtles 1dent1ﬁed by Complamants as compnsmg the scope of then' claxms

' b. | T-NET]X’s research reveals that all mmat_e calls recelved by
Complamants were Tocal or mtraLATA

18.; - Inorder to verify-that, as Complamants have stated every mmate call that they
received from these three facilities be]onged to erther US West or GTE T-NET]X has researched

all of the: considerable number of -phone bills ‘that’ _,Compl-aman‘-ts have produced-: "Tlns 'rese‘arch" L é”«

| entaizls.'eriteringl‘ori"ginat‘ing and terminating phone numbers iitc*a databaseté Team whetheracall V_
is local, 1ntraLATA or interLATA. The attached afﬁdavrt of Nancy Lee T—NETIX Séniot V1ce
Presrdent of Blllmg Serv1ces descnbes and venﬁes ‘this" research Exhlb:lt 11. Complamants, '
- phone brlls may be: surnmarlzed as follow-s:

I .

/!

/!

/7

/.

/

I/

/
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- Tara Herivel

Novembcr 11,1999 - 206-652-9415 A 360-794-5587 IntralLATA
November 30,2000 o 360-794-6099 Intral ATA
' 360-794-6768 IntralLATA
253-584-9846 IntraL ATA

253-584-9924 IntralL ATA

253-584-9932 Intral ATA

253-584-9790 IntraLATA

253-584-9989 IntralL ATA

- 253-584-9905 IntraLATA

253-584-9850 IntralLATA

'253-584-9851 IntralL ATA

~~-Sapdra Judd

- ? This originating number (360-794-1133) belongs
phone bill. The contract between AT&T and PTI
intraLATA calls from this facility. Exhibit 7 at
1996, while PTI was the local and intraLATA c;

| February 26,1996 - 206-782-2867 360-794-5705 IntraLATA
- November 29,1997 - | (billing entity US West) 360-794:4493 IntralLATA
o o 360-794-0872 IntraLATA
360-794-1094 IntraLATA
360-794-4343 IntraLATA
360-794-0958 IntraLATA
360-794-0585 IntralLATA
360-794-1057 IntraLATA
360-794-9460 IntraLATA
360:794-4493 IntraLATA
360-794-1057 IntraLATA
360-794-6992 IntraLATA
360-794-7880 IntralLATA
360-794-9305 IntralLATA
360-794-8328 IntraL ATA -
360-794-5099 . IntraLATA
360-794-0119 IntraLATA
360-794-4262 IntralLATA
360-794-9716 IntraLATA
360-794-7880 IntraLATA
©360-794-0958 IntraLATA
360-794-1133% IntraLATA

to the Clallam Bay Corrections Center, according to Ms. Judd’s
(later known as CenturyTel) stated that PTI would carry local and
P- 2. The calls listed on Ms. Judd’s phone bill occurred in July

arrier.  Given that Ms. Judd did not identify Clallam Bay in her

Tesponses to discovery, it is not clear whether she seéeks relief for the calls she received from that facility.
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425—438-9082

' 360-794-6768

IntraLATA

Deéember 1,1997 —
October 26, 1999 (bmmg entity GTE) 360-794-5587 - IntraLATA
- : : 360-794-4157 IntraLATA
360-794-4005 IntraLATA
360-794-4857 IntraLATA
360-794-5503 IntraLATA
360-794-0783 IntraLATA
360-794-0647 IntraLATA
360-794-4005 IntraLATA
360-794-8328 IntraLATA
360-794-0448 IntraLATA
360-427-8469 IntraLATA
360-794-7880 IntraLATA
360-794-0585 IntraLATA
© 360-794-4493 IntraLATA
360-794-5705 IntraLATA
o 360-794-1803, IntraLATA
T 360-794-1804 ItraLATA
*360-794-1805" IntralLATA
360-794-1806 IntraLATA
360-794-1807 IntraLATA
360-794-9708 IntraLATA
360-794-6992 IntraLATA
253-582-9698 IntraLATA
253-582-9695 - IntraLATA
1253-582-9697 IntralLATA
November 1999 — 253-584 9380 253-584-9924 Local
September 17 2000 (blllmg entity US’ West 253-584-9042 Local
and. T-Net)® - 253-584-9907 Local
Cn 253-584-9989 Local
253-582-9694 Local
253-584-9905 Local
253-584-9995 Local
253-584-9380 Local
253-584-9790 Local
253-584-9850 Local
253-584-9906 Local

19. It 1s thus not subject to. dlspute that the calls for which Comp]amants seek relief

wére local or intralLATA calls.

3 T Net is not afﬁhatcd w1th T- NETIX n any Way

T-NETIX, INC. ’S MOTION FOR SUMMARY DETERMINATION

(UT-042022) - Page 9
280576_ l.DOC

- ATERWYNNELLP .
-LA“"(ERS oL )
601 UNION STREET, SUFTE 5450 .
SEATTLE, WA 981031-2327
(206) 623-4711

&
LR



c. All inmate calls received by Complalnants were exempt from
WAC 480-120-141.

20.  The record demonstrates that all of the calls received by Complamants Judd and
Henvel were carried by US West, PTI or GTE. In addrtlon as explamed above, it is not subject to
dispute that US West, PTI and GTE were exempt from all rate drsclosure for 1nmate—nntrated
local and intralLATA calls through 2000. Judd 66 P. 3d at 769 & n.8 (Exhibit 12). Thus if
Complarnants recerved no rate drsclosure information for these calls as they allege that omrssron A
was permitted by this Commrssron | | . |

21.  The undrsputed facts of tlns matter demonstrate that reasonable persons could N
reach but one conclusron < Vallandzgham 2005 WL 774378 at *3 They show that as a matter
of law Complarnants were not entltled to recerve rate drsclosure 1nformatlon for any mmate—.;
initiated calls they recelved Accordmgly, they have suﬁ'ered no mJury And havrng suﬂ'ered no I_ |
mjury, Complalnants Judd and Herrvel lack standrng to pursue therr clarms requmng drsmlssal of -
this matter See Stevens No UW—OI 1320 'Ilnrd Supp. Order at 19 2002 WL 31730489 at *13.

2. Nelther Complamant Is In The Zone of Interest o N o

,22. | Complarnants Judd and Henvel must demonstrate that they were owed a duty by

the entrtres that camed and delrvered rnmate—rnrtrated calls to them Stevens No UW 011320 _
Third Supp. Order at 19 2002 WL 31730489 at *13 The duty 1S deﬁned by the rule sought to be
enforced id., whrch in thrs case is WAC 480~120 141 the operator servrces provrder rule. Thus,
if. WAC 480—120—141 governed the conduct of the camers of Complarnants calls then_ .
. Complainants were owed a duty from these camers that they have the 3] ght to enforce , i_

23. PTI GTE and US West were all exempt from WAC 480-120—141 Judd, 66 P 3d |
at 769 (Exhrbrt 12) These camers owed no duty to Judd or Herrvel under that rule Accordrngly, |
neither Judd nor Herivel are wrtlnn the zone of mterest of WAC 480-120—14] and they lack.
~standrng to enforce it. Accordrng]y, their clarms should be dlsrmssed See Stevens, _‘

No. UW 01 1320 Tlnrd Supp Order at 19, 2002 WL 31730489 at *13
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. B. DISMISSAL OF COMPLAINANTS’ CLAIMS EXHAUSTS
. THE COMMISSION’S DUTIES UNDER THE COURT’S REFERRAL

24.  This matter was brought before the Commission through Complainants’ request for

“a prehearing conference in a matter that has been referred to the Commission by the King

County Superior Court under the doctrine of primary jun'sdiction ” Exhibit 1. As to T-NETIX;

the King County Supenor Court referred one questlon to thls Commlsswn “to determine if T—~
NETIX has vrolated WUTC regulatlons Exhrbrt 2 Until that questlon 1s resolved m _

Complainants’ favor, that Court will not adjudrcate Judd’s and Henvel’s clarms agamst T- NETIX '

25.  The docmne of pnmary Junsdrctxon mstructs that courts When presented wnh a

claim against a regulated entlty, should defer consrderatron of that clalm in order to obtam the

expert opinion of the regulatmg agency regardlng the defendant $ conduct The Washmgton State
Supreme Court has followed thJs doctnne through stnct adherence to the precedent of the Umted
States Supreme Court. In re Real Estate Brokerage Antltr thzg 95 Wn 2d 297 622 P 2d 1185
1188-89 (1980) Schmzdt V. OId Unzon Stockyards Co 58 Wn 2d 478 364 P 2d 23 26—27 (1961)
The Washington State Supreme Court has emulated that Court’s descnptlon of the doctnne
stating that primary Junsdlctron ‘comes mto play whenever enforcement of the c1a1m requzres '

resolution of issues whlch under a regulatory scheme have been placed wrthrn the specral

(

competence of an admmlstratlve body[ }”’ Schmzdt 364 P 2d at 27 (quotlng Unzted States V.

‘Western Pac. R.R. Co.,352U.S. 59 (1956)) (emphasrs added)

26. . The Washmgton State Supreme Court has since developed a three-paxt test - for._.

determining whether a referral to an agency under pnmary Junsdlctron is appropnate (1) the
agency would have the authonty to resolve the issue had complalnants brought the clalm there
(2) the agency has * speclal competence over the controversy that renders 1t more capable of

resolvmg the dispute than the court and (3) the clarm must mvolve issues that are subJect to “a

pervasive regulatory scheme” such that “the danger exists that ]udlcral actlon would conﬂrct w1th ’

the regulatory scheme.” Vogtv Seattle~Fzrst Natlonal Bank 117 Wn. 2d 541 817 pP.2d 1364 A

1371-72 (1991) (citing In re Real Estate 95 Whn. 2d at 302- 303)
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27. . This test makes clear that the purpose of a pnmary jurisdiction referral is to assist
the court in resolving only the case or controversy brought in a civil lawsuit. It is a narrow
inquiry that, in essence, asks “what relief would the agency provide to this plaintiff?” In the
underlying lawsuit here, Judd and Herivel seek damages under RCW 19.86 based on alleged
failures to provide rate information for inmate-initiated collect calls. The King County Superior
Court found that the necessary predicate to Judd’s and Herivel’s statutory claims is a violation of
WAC 480-120-141. | N

28.  Thei lssue of Whet_her T;NETIX violated this rule is not simply academic, but rather
- is necessary to the ‘Court’s ‘understandiﬁ'g of Judd’s and Herivel’s claim. Thus, T-NETIX’s
conduct as it pert’%rins to Judd and -Heﬁvel ‘must-form the outer bounds of the question before this
Comrni'ssion. Yet if Judd and He_riv‘evl'.}iave 1o standing to chalienge T-NETIX’s conduct, the
Commission need no_t reach that question.

| 29. Im addition, the King County Superior Court cannot heer claims for which a
plaintiff lacks standing; e.g., SA VE, 89 Wn.2d at' 866. On the facts of this case, it is clear that
Judd and _Heﬁvel indeed ]uck standing to pursue their statﬂtory claims against T-NETIX. It would
be at the least anomalous for the Comrnission_ to continue proViding its exper_tise to the King
County Superior Cou‘rt for a case that cannot be adjudicated. It would moreover contravene the
purpose of the primary 4juris'diction doctrine for the agency to attempt to adjudicate claims not
‘ encompassed by the King County Superior Court’s referral. |

30 As demonstrated herein, neither Judd nor Herivel suffered any cognizable irrjury as
a matter of law, according to their own evidence and admnssrons Moreover they were owned no
duty by T—NETIX Accordmgly, they lack standlng to pursue the question of whether T-NETIX
violated rule any rules. Because Complainants lack standing, this Commrssron has no ability to

adjudicate this matter, nor does it have any further duty to assist the ng County Superior Court.

Dismissal of this proceeding is therefore warranted.
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' VII. CONCLUSION

31. For: a‘l]-"fthese reasons, the Commission should enter summary determination for

e

T-NETIX dismissing all claims and allegations against T-NETIX in thls matter pursuant to
WAC 480-09:426. -
. DATED this 21st day of April; 2005.

| }SGﬂmrA Butler, V(SBA #04678
" 601 Union Street ‘Suite 5450
‘Seattle, Washington 98101-2327
Tel: (206) 623-4711
Fax: (206) 467-8406 -
Email: aab(a)aterwvnne com

Attomeys for Respondent T—NET]X Inc.
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CERTIFICATE OF SERVICE

I hereby certify that I have this 21st day of April, 2005, served the trueand '_(;orrect_‘
original, along with the correct number of copies, of the foregoing document upon the WUTC,
via the method(s) noted below, properly addressed as follows:

Carole Washburn
Executive Secretary
Washington Utilities and Transportation
Commission _ _
1300 S Evergreen Park Drive SW
- Olympia, WA 98504-7250

___ Hand Delivered

__‘_ U.S. Mail (first-class, postage prepaid)
_X Ovemight Mail (UPS)

___ Facsimile (360) 586-1150

_X Email (records@wutc.wa.gov) . .

I hefeby certify that I have this 21st day of April, 2005, served a true and ‘correct copy of

the foregoing document upon ‘parties of record, via the method(s) noted below, properly

addressed as follows:

On Behalf Of AT&T:

Ms. Letty S. Friesen
AT&T Communications of the Pacific
Northwest _

Law Department

919 Congress Avenue, Suite 900
Austin TX 787012444

Conﬁdentialit)/ Status: Highly Confidential

On‘ Béhalf Of }'-Ndix: | _
Stephanie A. Joyce
- Kelley Drye & Warren LLP
1200 19th Street NW, Suite 500
Washington DC 20036-2423

Confidentiality Status: Highly Confidential

On Behalf Of T-Netix:
" Glenn B. Manishin
Kelley Drye & Warren LLP .
1200 19th Street NW, Suite 500
Washington DC 20036-2423

Confidentiality Status: Public
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Hand Delivered -
- U.S. Mail (first-class, postage prepaid) -

' Overnight Mail (UPS)

- Facsimile (303) 298-6301 -
x Email (Isfiesen@att.com)

__ . Hand Delivered - .

_ X' U.S.Mail (first-class, postage prepaid)

____ Ovemnight Mail (UPS) ‘

' Facsimile (202) 955:9792 '
~ Email (sjo&cé@_kelleydrye_.com) »

__ ‘Hand Delivered

__X_ U.S. Mail (first-class, postage prepaid)
___ Overnight Mail (upS)

___ Facsimile (202) 955-9792

X_ Email (gmanishin@kelleydrye.com)
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* On Behalf Of Judd & Herivel:

Jonathan P. Meier ' » _
~ Sirianni Youtz Meier & Spoonemore
" 719 Second Avenue, Suite 1100

Seattle WA 98104

Confidentiality Status: Highly Confidential |

On Behalf Of AT&T:
Charles H. Peters’
Schiff Hardin LLP-
233 South Wacker Drive
6600 Sears Tower
Chicago IL 60606

Confidentiality Status: Highly Confidential

On Behalf of Commtsswn

Ann E. Rendahl ALJ o v
' Washmgton Utlhtles and Transportatlon
Commission

1300 S Evergreen Park Dnve SW

PO Box 47250

Olympia WA 98504- 7250

I declare under penalty of perjury under the laws of the State of Washmgton that the; |

foregoing is true and correct

Hand Delivered

X U.S. Mail (ﬁrst-class ‘postage prepaxd)

Overmght Mail (UPS)
* Facsimile (206) 223-0246

5 Email (]on@sy]aw.eom),

:Hand Dehvered

: X US. Mall (ﬁrst—class postage prepald)

_____'Overnight Mail (UPS)

- Fac¢simile(312) 258:5600 .
N . Email (cpeters@schiffhardin.com). - .

____ Hand Delivered
CUS. Mail (ﬁlst-c]ass postag
_____ Overnight Mail (UPS) )
‘Facsimile (360) 586-82

cpaid)

X ‘Email (arendahl@Wutc ;Na gov)

DATED this 21st day of Apnl 2005 at Seattle Washmgton
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November 16, 2004 _ cTs F;‘ e ﬁ
Carole W';ashbum
Executive Secretary
WASHINGTON UTILITIES & TRANSPORTATION COMIVIISSION
P.O. Box 47250
Olympia, WA 98504-7250

RE:  Judd, et al, v. AT&ET, et al.
King County Superior Court Cause No. 00-2-17565-5 SEA

Déar Ms. Washburn:

On behalf of my clients Sandy Judd and Tara Herivel, I write to request a
prehearing conference in a matter that has been referred to the Commission by the King
County Superior Court under the doctrine of primary jurisdiction. In what follows, I
will provide a brief overview of the case and its procedural history, as well as a
description of the issues that have been referred to the Commission for adjudication. I kS
have attached a number of exhibits that are useful in understandmg the background of oy
the litigation and the issues before the Commission.

OVERVIEW AND PROCEDURAL HIST'ORY'

This case is a putative class action under Washmgton s Consumer
Protection Act. The lawsuit seeks damages on behalf of a class of persons who accepted
collect telephone calls from inmates incarcerated in Washington state prisons. In
particular, plaintiffs contend that American Telephone & Telegraph Company (AT&T)
and T-Netix, Inc. failed to disclose rates to the recipients of inmate-initiated collect calls,
thereby violating WUTC regulations. requiring such disclosure. Under state law, a

violation of these regulations amounts to a per se violation of the Consumer Protection

Plaintiffs filed this action in King County Superior Court in the summer of
2000 against five telecommunications'companies: GTE Northwest (now Verizon), US
West (now Qwest), Centurytel Telephone Utilities, Inc., T—Nehx and AT&T. Exh. A
(First Amended Complaint). All five defendants immediately moved to dismiss the v
complaint, ‘or, in the alternative, to stay the matter while the WUTC determined
whether the companies violated the Commission’s regulations related to rate

disclosure. Judge Kathleen Learned dismissed outnght three of the five defendants
(Verizon, Qwest, and Centurytel)

719 SECOND AVENUE, SUITE 1100 _ S
SEATTLE, WASHINGTON 98104 - ) '
" TELEPHONE: (206) 223-0303 FACSIMILE: (206) 223-0246
' esmaik: jmeier@sylaw.com
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, Plaintiffs appealed the dismissal of Verizon, Qwest and Centurytel. Inthe -
spring of 2003, Division One of the Washington Court of Appeals affirmed the trial
court’s dismissals. The Washington Supreme Court granted review and, in an opinion
issued on July 29, 2004, affirmed the dismissals. Exh. B. These three defendants are
now completely out of the case. * B
. The two other defendants—AT&T "and"'T'-Néﬁxsiz_r'é‘mam-..in-.tﬁé case. The =~

trial court invoked the doctrine of primary jurisdiction; Teferring ‘certain issites to the -

WUTC and 'stayihg further proceedings until the Wt adj
proceeding. The issues are described in detail below and arise solely out of intrastate

- FACTUALBAGKGROUND = -

, Since at least 1992, the Washington State Department of Corrections has
contracted with private. operator service providers. (OSPs) to. provide “0+” ‘operator
services on the payphones used by prison-inmates. Inmates are required to use the
“0+" operator service provider assigned by contract to the prison from which the call is
placed;-and may placeonly-collectcalls:. -~ oi 7 oo o

At all times pertinent to. this lawsuit, AT&T eld.an exclusive contract to- -

prOvidgé ]OngfdiStaigCévvand operator services-to WashmgtonState prisons.. . Exh: C-(copy: -

TC completes an adjudicative

of contract and addenda). AT&T hired various subcontractors to help it carry-outits

contractual obligations to the. Department of Corrections at various prisons. One of
these subcontractors was T-Netix. - S T T I ‘

| Plamtxff Sandy Judd received and paid for many intrastate long-distance .~
collect calls from Washington State prison inmates, most often from her husband, Paul = -

Wright, who was incarcerated in the Washington State Reformatory at Monroe and
other Washington prisons. o R ' '

. Pla_infiff Tara Héﬁ\_r-el-.i"éc:éived:and p'aiid‘for ih&éstate long-diéfanée;COHéét
calls from Washington State prison inmates. Specifically, Ms. Herivel received and paid-

1 One of the three named plamhffs, Zuraya anht,madeonly mterstatecalls Bécéus,ethe issues
referred to the WUTC involve intrastate calls ‘only, ‘this adjudicative ‘proceeding involves only the
interests of the other two named plaintiffs, Sandy Judd and Tara Herivel. : '
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for phone calls from Paul anht in connechon w1th arhcles she pubhshed about the
pnson system . ‘

STATUTORY AND REGULATORY. BACKGROUND

Plaintiffs’ clalms are based on statutes enacted m 1988 that reqmre_ g
companies providing long-distance operator. services at. pubhc telephones to disclose
rates to.consumers. . RCW 80.36.520 directed the WUTC to:issue- regulatlons Tequiring -
© any company operatmg as or contracting with a “alternate operator serv1ce company"- NESE
to disclose its identity and the rate charged to a consumer:: S T S AR

“The utilities and transportatlon commission shall by '
rule require, at a minimum, that. any telecommunications
company, operating as .or ‘contracting: .with:-an alternate
operator services company, assure appropriate ¢ dxsclosure to
.consumers of ~-the‘~fpﬁrovision and ‘the"tate, ‘charg
services: prov1ded by an- ‘altérnaté’ oper:

.company SRR

The statute deﬁnes ”a]temate operator services’ company (AOS-}

company) to mean “a person. providing a connectlon to mtrastate or interstate long-
distance services from places: mcludmg, but'not limitéd to, hotels, motels; ho: s,and
customer-owned pay: telephones.” “RCW 80.36:520" (Exh. D)., Pnsons 'are am ng"the_’_.'

places: covered by the: statute -See’ WAC 480-129—141(2)(17 1991) AR

The Legxslature sought to give the statute .some teeth by makmg a
violation of these provisions a per se violation of the Consumer Protection Act.. RCW'
80.36.530 (Exh. D) Damages are presumed to be $200 per call plus the cost of the o
service. Id. - N

In 1991, the WUTC lssued regulatnons unplementmg the dlsclosure" S
requirements. See WAC 480-120-141 (1991) The regulatnons contamed a shghtly
dlfferent defmmon of AOS company

[A]ny corporatlon company, partnershlp or person other

than a local exchange company providing a connection to -
, intrastate or interstate long—dxstance or to local services from,
c -‘Iocatlons of call aggregators The”term operator serv1ces
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in this rule means any intrastate telecommunications service
provided to a call aggregator location that includes as a
component any automatic or live assistance to a consumer to
arrange for billing or completion, or both, of an intrastate
telephone call through a method other than (1) automatic
completion with billing to the telephone from which the call
originated, or (2) completion through an access code use by
the consumer with billing to .an account previously

. established by the consumer with the carrier.
WAC 480-120-021 (1991) (Exh. E).

v Consistent with the statute, the regulations required AOS companies to -
disclose rates for a particular call “immediately, upon request, and at no charge to the
consumer.” 'WAC 480-120-141(5)(iii)(a) (1991) (Exk. E).  The operator was required to

- provide “a quote of the rates or charges for the call, including any surcharge.” Id. . B

In 1999, the WUTC amended the regulations. Rather’than use the téerm
“alternate operator services company,” the new regulation tracked federal law and
replaced the term AOS company with' the term “operator services provider” or OSP.
See WAC 480-120-021 (1999) (Exh: F). The substantive definition, however, remained

Lo Disclosure requirements were strengthened in the 1999 regulation. The
1999 rules required automatic'rate disclosure that is activated by: pressing keys on the
telephonekeypad: ‘ . S _ S R O

Before an operator-assisted call from an aggregator location
may be connected by a presubscribed OSP, the OSP must -
- verbally advise the consumer how to receive a rate quote,
such as by pressing a specific key or keys, but no moré than -
“two keys, or by staying on the line . . . This'rule applies to all
- calls from pay phones or other aggregator locations,
" . including prison phones ... - A

2 The 1999 regulation deleted the exception for “local exchange carriers” in the 1991 iegtﬂaﬁon That
change should have no effect on issues relating to AT&T or T-Netix, as neither is a local exchange carrier.
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WAC 480-120-141(2)(b) (1999) (Exh. G).

Both the 1991 and 1999 regulatlons are perhnent to the lawsurt because
plamtxffs seek to recover damages for disclosure fallures datmg back to 1996.

ISSUES BEFORE THE WUTC |

; With regard to AT&T, the sPemﬁc questlon to be determmed by the
WUTC is this: “[W]hether or not they [AT&T] are considered by the agency to be an

OSP under the contracts at issue herein‘and if so if the regu]atxons have been violated.” |
Exh. H. In its order referring this issue to the WUTC, the trial court added that it
retained ;unsdlchon over plaintiffs’ Consumer Protection Act-claim-and that “class and .- -

damages issues” were stayed pending a decision from the WUTC. Id.

Wrth regard to T- -Netix, the court asked the WUTC “to. determme

- Netix has violated WUTC regu]atnons Exh. 1.~ As.with, AT&T the. co
plaintiffs’ Consumer Protectlon Act claims and class and damages issues. . I

court’s request that the WUTC determine whether T-Netix has “violated: WUTC

regu]ahons .appears vagie On. its. face, fhe. context is. similar to the AT&T issue: -in

order to. determme whether T-Netix, vrolated WUTC regula’aons, the agency must?"w

determme whether T- Netix acted as an operator service pr0v1der

This is clear when one reviews the arguments of AT&T and T—Netlx,ir

leadmg up to the court’s referral of issues to the agency. Both companies.argued that

they should be dismissed -from the lawsuit because they did -not: provide:operator. .-
services. Exh J (page 398); Exh. K. (page 315 fn4). Both companies also argned. thatthe . =

trial court should refer i issues relatmg to intrastate telephone service to the WUTC. Id
at 400; id. at 321.

If the WUTC concludes that AT&T and/or T-Nehx acted as.an’ operator
services provider” for inmate calls, it must then determine whether these companies
violated agency regulations by fallmg to disclose rate information. With respect to the
1991 regulation (in effect until January 1999), the agency would be required to
determine whether recipients of inmate-initiated - telephone. calls: handled by. AT&T
and/or T-Netix were able to obtain rate information * ‘immediately, upon request, and
at no charge to the consumer.” WAC 480-120-141(5)(iii)(a) (1991) (Exh. E). Under the

regulahons, operators were required to provide “a quote of the rates or charges for the '

s 1

i A !

[
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call, including any surcharge.” Id. If these services were not available, the 1991
regulation was violated. : :

_ With respect to the 1999 regulation,’ the agency would be required to -
determine whether AT&T and/or T-Netix “verbally advise[d] the consumer how to
receive a rate quote, such as by pressing a specific key or keys, but no more than two
keys, or by staying on the line.” WAC 480-120-141(2)(b) (1999) (Exh. F). If these
services were not available, the 1999 regulation was violated. v -

CONCLUSION
Plaintiffs request a Pprehearing conference at the Commission’s earliest
convenience to discuss issues relating to discovery, scheduling, and other issues. If

additional information would be helpful in advance of the conference, please Tet me
- know as soon as possible. Thank you for your assistance in this matter. - ‘

Very truly yours,

SIRIANNI YOUTZ
MEIER & SPOONEMPR

JPM:tal
Enclosures
CC (w/encs.): :
Clients (Sandy Judd, Zuraya Wright, Tara Herivel)
Donald H. Mullins (for T-Netix)
Charles H.R. Peters (for AT&T)
- Kelly Twiss Noonan (for ATET) -
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AMENDMENT NO. 3 TO AGREEMENT
BETWEEN
STATE OF WASHINGTON DEPARTMENT OF CORRECTIONS.
. AND .
AT&T CORPORATION

The AT&T Commission Agreement entered into as of March 16, 1992 (“Agreement™), between AT&T
Communications, Inc. acting on behalf of the Interstate Division of AT&T Corp. (formerly American Telephone and
Telegraph Company) and the AT&T Communications interexchange

companies (“Contractor” or “AT&T") and State of
‘Washington Department of Corrgcﬁons (“Department”) is amended, effective upon signing by both parties, as follows:

WHEREAS, Department and Contractor e

R ntered into an Agreement on March 16, 1992 for the Instaltation and
Operation of an Inmate Telephone System at State Correctional Institutions and Worlk Facilities, bearing Contract No. -
‘CDOP2681 (the “Agreement™); ' ' ' ’

WHEREAS, Déi):iﬂnieni.ax‘id Contractor enf_ercd into an Amendment No. 1 to the Agre¢ment on Noyembef 30, 1994 _
for the purpose of modifying certain terms and conditions relating to Contractor’s subcontractor GTE Northwest =
. Incorporated (GTE); o ‘ , .

- WHEREAS, Department and Contractor entered into an Amendment No. 2 to the Agreement on August 15, 1995 for
the purpose of providing for the addition of certain call control features for calls carried by Contractor and for an increase in’
commiissions on calls carried by Contractor; ' '

WHEREAS, the parties now wish to further amend the Agreem
to increase the commissions, to delete Telephone Utilities of ‘Washington

ent to change the expiration date of the Agreement,
subcontractor, and to include T-Netix Inc. as the station provider;

. Inc. dba PTI Communications (PTD as a
NOwW, THEREFORE, D,cj:artment and Cbntra‘ctor do mutually agree as follows:

L . Dépanme‘nt and ‘Contr:‘xctAo‘r hgrec that the term of the Agreement is extended and will expire June 30, 1999,

2. . Commencing on the 16th day. of the month following the signing of this Amendment by Department, the monthly -
tommission rate paid by Confractor under the Agreement shall increase to Forty-five percent (45%).0u billed revenues from
operator-assisted interLATA and international calls carried by Coutractor from all locations. Also, Contractor shall pay -
Department a monthly commission rate of Forty-five percent (45%) on billed revenues from opérator-assisted intraLATA
talls from the following facilities only in PTI territory: Clallam Bay Corrections Center, Washington Correction-Ccntélf for’
Women, Olympic Corrections Center, Pine Lodge Work Pre-Release, Coyote Ridge Corrections Center, and Larch =~ - =
Correctional Center. B : -

.. Upon execution of this Amendmen(, US WEST Communicatious,
ncreased monthly commission rate of Forty percent (40%) of billed reven
:alls carried by USWC during the term of the Agreement.

Inc. (USWC) shall pay to 'Dci;artm'ent an :
ues from operator-assisted local and intr:;LATA o

l Upon execution of this Amendment, GTE shall

pay to Department an increased monthly commission rate of Thirty-
ive percent (35%) on all local and intralLATA GTE ge

uerated revenues for the term of the Agrecment.

. Upon execution of this Amendment, T-Netix,
even percent (27%) on local calls ouly, for the term
raragraph 2 ahove.

Inc. shall pay to Department 2 monthly commission rate of '_l‘\ircnty- .
of the Agreement, from the facilities in PTI territory referred to in

“ The lndcbéndcnt Cdntractor Agreemé_nt between AT&T and PTIentered into a

"TTagreed to act as subcontractor to Contractor for th
.

s of March 16, 1992, under which

¢ provision of local service, inmate telephone equipment and

wing and recording equipment (o correctional facilities operated by the Department in PTI territory in the State of
on, and in support of Contractor’s obligations to the Department pursuant to the Agreement between the

’ -uent and AT&T for Instatlation and Opcl"_atibn of an Inmate Telephone System at State Correctional Institutions and
Vorlk Release Facilitics, is herehy terminated in its catirety. :

Any rite change will be of fective beginning on the 16th day of the first calendar month of the rcfnéwal period.



s, Ta the event of an inconsisten, _
Amendment shall prevail,

REVISED AT’I‘ACHMENT A:
REVISED ATTACHMENT B:

STATE OF WASHINGTON- A
DEPARTMENT OF comu«:cnons
f‘\

___YES NO A
__YES NO N

Authorz‘zed Slgﬁature ’ \

Gary/Banning .

Typed or Pnntcd Name - = ¢

.Contracts Admlnis trator
Title : e

2/3/97

Date

360-753-5770

‘Couitract Telephone Number

Approved as to Form.

Cori, n /:*-"::" A

Authorized Signature "7 TV 0

—n -
[ By s [ /,,t ,1 ‘

Typed or Printed Name'

Pes s bunf Abogroy beragsl

Title _,/
l [f bl‘—’ ' 7 ///‘I /
ol

Date

'3
[

Lctween the terms of the Agrcement and this Amendment, the terms of this

AT&T COMMUNICATIONS INC.

- Typed or Printed Name

é/l ,(’\ \/ P

Title

2 IHIC:?

Date

" vCon-iraet#._' .

Location #

Al

srechinntnn dar FI77U0K



P 5 . . N

- ESATRT - : Standan, Jelegation o
= Alsl - _ ~ Of Authority o

Note: Part A is used by the prncipal to appoint an in~charge durlng his/her absance:

~

~ Part B is used by-the supervisor of the absentea to appoint an m—-charge person to act on behaif
of the. absant. prmpal

i Ra:ponz(bmy Cods -

. {Explros .
1AX200000 : ' 2/14/97.

~ Part A .

will be Ir

' During my absence from_ 2/10/97 o _2/14/97 19 97 inclusive, __Donna Bowen

charge. of __Consumer Sales Divisjon -

and may exercise all authority delegated 1o me in

- tha Schedule of Authorizations and appropriate Dapartmental Instructions.

Authority Delo jatad To:

stq.;naxuk- /M/Y] L &M

Do nna Bowen

S
Tlﬂolsd:r/.crz-df 55~5- B _Band - 4 rm.ls:ta;y_ Grade _F-Band
elal Securlty No. 14 -48-9786_ S " Sochl Security &o. 2ﬁ5'—3.d..?‘;8‘§
-“-Ro‘s_oénslbﬂlty'Cod'o __1AX“Q(110 . D"m- _‘___, ~ vFebruary,I('), 199.7
Parf B
‘During the absenca of : - - -. . | from ’ __to ' '_19. iinclgsiva._

L 4

will ba in charge of

and may _exérc_isa the authority delegatad to - L C

in the Schedule*of Autharizations and appropriate Oapartmental Instructions.

'Authority Dalogatad To: - .Approved:’
Slgnature ~ . :  Signature ___ - :
Name

Name

Titla/Salery Grade

Title/Salary Grads .

Soclal Securlty No. : " Soclal SMY No.
o ~ Responasiblity Cade - _ ‘Date I
Schedulo of Authorizatlons, Appeadix A . - o - ' ' : . Patenton Requken

Aeontver-1yT
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BEFORE THE WASHINGTON UTILITIES AND
TRANSPORTATION COMIMISSION

SANDY JUDD, ET AL.

)
Complainant. ) 4
)} Docket No. UT-042022
v, )
AT&T COMMUNICATIONS OF THE ) AFFIDAVIT IN SUPPORT OF
PACIFIC NORTHWEST, INC. - ) AT&T’S MOTION FOR
- )} SUMMARY DETERMINATION
And ) .
: : )
T-NETIX, INC. , )
Respondents. )
AFFIDAVIT OF FRANCES M. G‘UT‘iER-REZ
1. I, Frances M. Gutierrez, being duly sworn and under oath hereby staie as
follows:
2. Iamover2t };ears of age and ] offer this affidavit ’ba.sed'upon may.

' Vpersonal knowledge and iﬁfomﬁétion.’ '

3. | ] am emp]oved by AT&T‘ Corp as ’\Aarke! \1anaoer for thie correcnons
mduslry ]n thxs capacity 1 am rCSponsxble for sales and m.xrkmnu of sén ices to lhe '
correclions mdustrv among other lﬂmgs | Throuuh my respc;»nsxbths for -\T&T Jam
famihar mlh lhe agreemem to pr0\ ide |ﬁn1ate telephone service bu\; ‘een AT&T. the
State of Washmolon Deparlmem of Correcl:én# ¢ DOC b) dnd our subcomru tors.
mc]uduﬁo T-Neux Inc. (¢ T—\eu\ ).

4. 1 ha\e worked for AT&T fof mﬁeleeﬁ years, the last tw EI\L of which have

been in suppomno AT&T’s sales to !he corrections’ mduslr)



5. The purpose of my affidavit is to provide the Comumission with some
background into how AT&T’s subcénlréctcﬁrs; in partrcular T-Neux. provisions service 10
AT&T such that AT&T may provide service 10 the DOC.

6. | Prior 1o discﬁssing the actual provision of such service. hb\\‘ex'er. s
important to understand the épecial nature of inmate calling. Providing telephone service
frorh cone‘élioné] fac’ili{ies f(‘)r”u'sé by ;nmales brings \\'fih il some unigue i_ssuég _ For
example, to prevent inmétes from abusing witnesses, judges or the general public. lhroug'hr‘ i
the use of te}epimnes, their calls maybe i;ec:orded, monitored or blocked. as required and -
diréctcd by the correctional ihstituli_on. They are generally reslﬁcledklo calling numbers
on a pre-approved list. In ’a@dili;)n, the institutions insist that inmates must employ
coinless inmate phones located on the premises of the correctional facilvi'li‘es. A.These

coinless inmate phones, which are liriked to a customized inmate call control platform

and the atténaém software, reéuiré inrﬁ:;téé Ib }naké cailé th;f are pdld B_\'{ thé:called -
party, after the system verifies that a called number is on lhé_ mmate’s approved list,.
These calls are 'hot, hd\v;e\:'er,_jrom‘:& through the lélepvhjone‘ -l]éi\ﬁjrk as tradilional O*
operator calls, but are routed as ordinary “1+” direct dlaled ca]ls énd an the case of
mlerLATA ca]ls do not louch AT&T s OSPS ( Operalor Services Posmon S\'stem) The
_ coinless inmate phones and thexr assocmled platform capture the call dum! of!hu mmdte
calls and provide for t_he bil]ing‘oﬁhese calls 10 lhe Cﬂ“@d parties. ]n the cas.e of
imerLATA_,' i'h.traLAT‘A_ or léc‘al Séhfige, ‘lhé‘ fxislilulidxm ﬁ:qﬁire that the inma_lcs 601
spegk with live opergtbrﬁg-ralhcr, Ihe'calis‘ mustbe rouléd lé the célléd ‘pnnies.wi)ere the
individual called 4is informed, via the ;mlomaied call processing s'(.)ﬁ.\\'a're fbc;iied.al the

faci[iiy within ihe call c"onlrol p]aifomi, that they have received a cail from a particular -

i,
£
£ S,
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inmate.- Generally, the software asks the called j)an}:' 10 press a certain button if he or she
chooses 10 accept the call and it offers the called party-an opponhnil}’ 10 hear the rates
before electing to accept the call.

7. AT&T emered into a contract whh the-i)OC ‘in ;\-flareh of 1992- during
which time AT&T was pnman]v en interstate long dlstance pr0\ xder ( I\C ) As such
under the comract, AT&T agreed to prowde lntefstale and interL ATA long disiance
service (“ImerLATA servlce”) and subcomracl W nh Ihree Iecal e\chanoe compames
(“LECs”) for lhe provision of Ioeal exchan ge servxce and mtraLATA lo]l service. In
1992_the subcomraclor LECs were U S WEST Commumcanons Inc. ( “U S\\ EST")
GTE Northwest Inc. (“GTE") and Te]ephone Lu]mes of W ashmOton Ine (d ba PTI

“C emuryTe] D). In each case lhe subcomractor-LEC s agreed to prov ide the pubhc
telephones the recordmo and rnomtonno eqmpmenl and Ihe apprOprlhte coh\\ are (the ..
inmate p]atform) and the local service connecuons or “lines™ " necessary to trahsherl the
mlerLATA caHs from lhe DOC facﬂmes IO "-\T&T smetw ork | |

8. AT&T did not and does not own the LEC faelhues thal cohheel md
transpor! inmate traffic 1o AT&T s networl\ Rather the LEC s carr\ lhe Ir.}(ﬁc ‘Jon lhelr :
own facﬂmes from the various DOC premises. So, for e\amplc w here Ms. J udd a
plamnff in this case, recewed ca]ls at her home lh Snohomlsh from her husbahd
mcareerated at the Washmolon Sldte Reformatory at \10|I1roe the calls would onlv have
traversed GTE S nemork to travel bet\\'een the Monroe to Snohohnsh e‘A\chan;’es
Because her calls are mtraLt\TA calls, thev were all compleled entirely on lhe LEC |
network and never touched AT&T’S own nelwork. Where an hu‘nate at the \h":'xsh;mgton

State Reformatory at Monroe makes an interL ATA call, the LEC will pass that-call to

Y]



AT&T, and AT&T will take those calls and transport them to their ulhmate inlersﬁate or
|
‘ir.llerLA-TA long distance 'deslinalioq. _
9.+ Aswiththe underlying LEC facilines, AT&T does nbl own or provide the
operator interface between the called party and the collect call announcement or the
access to rate quotes. These serv xces‘ were proﬂqded Bv T-T\enx and the underlying
intralL ATA toll rates \would have been d‘lctated by the under]vm0 LEC prO\ |der s tarxf fs. |

10. Through MErgers or otherwlse over nme .each of the ongmal

' subcomractor-LECs were rep]aced USWEST became Qx\ estC ommumcanons Inc

("Qwest™), GTE became Verizon I\orlhwest Inc (“\'enzon ) and T-\etx\ nplac;d PT]

or CenluryTe} as the subcomractor

11. Amendmem \Io 3 to the March 1997 DOC AT&T contracl rCICdSLd PT] or

ke

CenturyTel as a subcomractor and rep]aced it wnh T Netix. ln ‘that Amendmem T Y\etn '

was identified to becoﬁe a "stanon provrder énd pay the DOC a comn.l;ssmnv on loca]
calls usmg the PT} facxlmes in PTI termory ln earlv 1998 T- \’eu\ fuﬁﬁu l'\.hl.];;] ns
understanding of its role in the. PT] temtory ina Iener 16 AT&T T-\cln a'«-’rc;cd 1o
provide the local exchan'ge services,-which ‘il 'ob'tained fréxﬁ PTI ‘

12. - In Janua;y'of 1997, the \\’ashinO(oﬁl:Ulilifies and Tfansponz;t'ilo;l
Commxssnon (“WUTC”) oramed AT&T authomv asa competm\ € Iocal e\chanu; camer '
(*CLEC™) in the State of V\r ashmOton. However, at no ume d)d AT&T take ‘0\ er the

Vprowsron of 1ocal exchanoe sén'ms under the DOC contract at any DOC locanon

13, - From these pré\'isioning arrangemem;s i IS clear that A'l;&T doesv not

provide the connection between the DOC facilities and its interLATA services or its

! Attachment’l, Amendment No: 3. A ‘
" Attachment 2, Lenier dated March 10. 1998 10 AT&T from T-Netix.




intraL ATA toll service. Furthermore, AT&T does not provide the “operator™ interface
(the inmate calling platform) between the called parties and the system.

Dated this 14® day of December, 2004.-

Zﬁx—c/%go’w‘/- &%M Zﬁ WA—WZ
Daté : Signed

Signed and Swomn before me this 14® day of December, 2004.

™, %MW

Notary Public inand for  ~To Y7 <
Address - §// nb.vx Lq.lahovhk.,j(}(

My commission expireson ) .| .

M. MICHELLE DANIEL §-
“Notary Pubbc. State of Texas
A >/ My Commussion Expires 02-01-2006

oty
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GTE RORTHWEST INCORPORATED
INDEPENDENT CONTRACTOR AGREEMENT

This Agreement is made and entered into as of the sixteen (16th)
day of March, 1992 by and.between AMERICAN TELEPHONE AND TELEGRAPH
COMPANY, a New York corporation having an office at 295 North Maple
Avenue, Basking Ridge, New Jersey 07920 (hereafter referred to as
"AT&T") and GTE NORTHWEST INCORPORATED, a - Washington corporation
having an office at 1800.41st Street, Everett, WA 98201 (hereafter
referred to as "GTE"), ‘ T

WHEREAS, the State of Washington, acting by and through its
Department of Corrections ("Department”), . issued ‘Request for
Proposal No. CRFP2562, dated September 4, 1991, for an Inmate
Telephone - System and © Recording/Monitoring © at Department
Correctional Institutions and Work Release Facilities (the "RFP");
WHEREAS, various parties submitted responses to the RFP, including
AT&T, GTE, U S West Communications, Inc. ("USWC") and Telephone

Utilities of Washington, Inc. dba'?TI CommUnications ("PTI™);

»

WHEREAS, on ' December 20, 1991, the Department annouriced its

selection of AT&T as the successful vendor, on the basis of a

proposal under which AT&T, GTE, USWC and PTI would each supply

. portions of the services and equipment called for by the RFP (the
"Coembined Préoposal™); . o -

- WHEREAS, “to implémént the Department's action) the ‘Department and
'AT&T entered into an Agreement for the Installation and Operation
of an Inmate. Telephone System at Departméent Correctional .
Institutions and Work Release Facilities, hérein referred to as the

"Prime Contract;" ' T s

WHEREAS, the Department ‘has requested that AT&T enter into a
subcontract-with GTE to set forth the Lerms and conditions for that
portion of the RFP and the Prime Contract that covers the provision
of intralATA and local service, ‘public telephone equipment and
monitoring and recording equipment in GTE territory, and GTE wishes
to offer its services as subcontractor;

 NOW THEREFORE, the parties agree as follows:

1) The terms used herein shall have the same, meaning as in the
' Prime Contract, which is incOrporated‘héreih_by'rEference~and

made a part. hereof, excep¥ that:

(a)  The term "Agreement” shall refer bnly to,this Independent
Contractor Agreement;

(b} The term "Public Pay Telephone” shall refer to all GTE
public telephones on the Premises of Department Correctional
Institutions and Work Release Facilities, unless specifically
identified either as (i) "Inmate Public Telephones,® referring



2) ..
" and shall commence as of March 16, 1992 ("Effective Date”) and .
continue for five (5) years, ,unless the Prime Contract is
ptermlnated earlier, in which case this Agreement shall
:termlnate upon termlnatlon of the Prlme Contract. This i
_ Adgreement shall be automatlcally renewed upon renewal of the

to the GTE public telephones made available to inmates, from
which only collect calls can be. made or (1ii) "Staff Public
Telephones,” referring to GTE public telephones located on the
premises of certain facilities for use by staff and visitors

but not inmates, from which both "1+" and "0+ telephone calls .

can be made.

}'té) The term "Department" shall 1nclude Department employees
7hav1ng responsibility for 1mplementat10n of inmate telephone
,serv1ce including. employees.of the. Department of . Correctlons

and ' employees. of 1nd1v1dual .Department Correct10nal

"Instltutlons and Work Release Fa0111t1es.f

This Agreement shall be coterminous with the. Prlme Contract

Prlme Contract.

“In’ connectlon w1th the Prime. Contract GTE shall prov1de theﬁ

follow1ng services and equipment at Twin Rivers Corrections

_.Center, Washington State .Reformatery (Monroe), Indian R;dgeyg
"jCorrectlons Center (Arllngton) and Spec1a1 Of fender . Center
,f(Monroe) > o : R

ay GTE Publlc Pay Telephones, 1nclud1ng enclosures mountlngi;

posts, cabllng and associated equipment. All such equipment

~shall meet the requlrements of the RFP .the Prime Contract. andﬁ@
:ﬂ“thls Agreement. ' - - - . SRR

"'b) ' Delivery of 1nterLATA traffic orlglnatlng from the Public :
- “Pay Telephones to AT&T's Point of Presence over. switched -

access fac111t1es,

: c) _ Completlon of all no4n local and 1ntraLATA calls fromv~
;hPubllc Pay Telephones and all "1+" 1oca1 and intralATA calls :
';from Staff Public Pay Telephones, :

d) - Provision of all statlon 1nstallat10n and local network

and station maintenance on Public Pay Telephones in accordance

with the requlrements of the RFP, the Prlme Contract and this-

Agreement;

‘e) Prov131on of advanced technologlcal dlagDOSth systems to
‘detect telephone troubles on :Public Pay Telephones and the

dispatching of technicians for repalr .0of such troubles, as
requlred by the RFP and the Prime Contract‘

f) For Staff Publrc Telephones, prov151on of local directory

-2 -
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4).

5) -

6)

N

8)

assistance, access to the local operator and "911" Emergency

Services as prescribed by tariff and the Prime Contract;

g} Provision of 1live or mechanical operator announcements
for all personal calls made from Inmate Public Telephones that
the call is coming from a prison inmate and that it will be
recorded and may be monitored and/or intercepted:; :
h) For Inmate Public Telephones, provision and maintenance
of .call timing and. call blocking functions; ‘ -

i) - Collection and accounting for all coins deposited in the
Staff Public Pay Telephones; and :

) Provision of access from the Staff Public Pay Telephones
to other interexchange. carriers via carrier-access cddes.

In connection with the Prime Contract, GTE shall providejthe

‘following services and equipment at TWaShihgton State
‘Reformatory (Monroe): :

a)  Installation ofzvDictéphOnev-recording and monitoring
equipment. Aall such equipment shall. meet' the requirements of
the RFP, the Prime Contract and this Agreement. :

b) Maintenance of. Dictaphone recording and monitoring
equipment in accordance with the requirements of the RFP.

In addition to the equipment and services set forth in Section

.3 and 4 of this Agreement; other equipmentnor'services_may be
,réquested.by the Department or ATS&T and mutually agreed upon
.. by GTE and AT&T. - B o A g

GTE shall cooperate with. the Department and with AT&T in
developing a Jjoint implementation plan for cutover of the,
equipment and services set forth in Sections 3 and 4 of this’
Agreement at the correctional facilities covered by this
Agreement. .GTE shall meet the due dates for cutovers agreed

to by the parties.

GTE agrees. to perform all work ‘subcontracted under this
Agreement in accordance with the RFP (including schedules and
attachments), the RFP response submitted by 'GTE ("GTE
Proposal”) and the Prime Contract, all of which are

'iincorporated herein by reference as 1f fully set forth herein.

AT&T will be responsible for negotiations and contact with the
Department or its designated representative. These contacts
will include, but not be limited to negotiations involving all
contract. issues; introduction of new technology; and legal and
regulatory updates. AT&T or the Department may request’ GTE to

_3._.



9)

10)

11)

12)
" wWithin 45 days after the end of any b1111ng cycle, interest at

4 annual rate of 103 shall be paid to  the Department
-commenc1ng as of the 46th day. : '

13

place additional Public Pay Telephones on the premises of the
Correctional Institutions and Work Release Facilities covered
by this Agreement. AT&T shall be solely responsible for
contact with the Department regarding the provision of
interexchange services.

For each Correctional Institution or Work Release_Facil@ty
covered by this Agreement, GTE shall designate a single point
of contact to receive trouble reports for Public Pay

- Telephones and monitoring and recording equipment.  Prior to
‘the effective date of .this. Agreement, GTE shall provide a list

of designated contacts, with names and telephone numbers, both
to the .Department of Correctlons -at the address set’ forth in
Section 22 and to the Superlntendent of each fa0111ty. ‘GTE
shall promptly advise both such partles of any changes in thls
contact list. :

GTE through its de51gnated p01nts of contact, shall’ ‘receive

-all, trouble calls relating to the Public’' Pay Telephones and't

monltorlng and. recording equipment covered by this Agreement.

~ Unless more strlngent standards are provided in the Prime
‘Contract or requested by the Department, GTE will dispatch a

technician .to - repair such ‘telephones or monitoring or

'recordlng equipment within 24 hours, excluding weekends and

holidays, of receipt- -of notice from the Department.

hCommenc1ng for each fac111ty as’ of the cutover date of the‘
‘Public .Pay Telephones, GTE shall ‘pay to the Department a

monthly commission of twenty-seven. percent (27%) on billed

revenues from operator-assisted local and intralATA - calls -
.. carried by GTE. - GTE's monthly. commission checks shall be sent
.ﬂto the Superlntendent of each covered Correctional Instltutlon‘

or Work Release Program, made payable to the" Inmate Welfare

Fund, wunless and until the Department shall spe01fy a

‘ dlfferent payee for. .commission checks.'

If GTE fails. to pay the. comm1551ons set forth in paragraph 11

GTE shall prov1de to the Department the follow1ng reportS'

‘a). A monthly call detall report for Inmate Public

Telephones by institution,. ‘and addressed to  the

_superintendent of the 1nst1tut10n, showing the date, time,
. payphone number, called number and length of each Call

b) A monthly comm1551on report for Inmate and Staff Public

Telephones by 1nst1tut10n, 'showing total revenues generated

f;by each Inmate and Staff Public Telephone for that’ monthly

_4 -




14)

15)

commission cycle. Each such report shall be sent to two
locations: one copy to. the institution and one copy to the
Department of Corrections, ttention: Sharon Shue,
Telecommunications Manager, P. 0. Box 41110, MS: 61, Olympia,

WA  98504-41110.

AT&T and GTE will mutually agree upon the selection and

‘placement of signage that appears on the Public Pay Telephones

including enclosures. Staff Public 'Telephones shall comply
with the signage and unblocking requirements of the Telephone
Operatot Consumer Services Improvement Act*of"1990. : :

Each party will'indemnify,énd'hoid-thé other harmless from

liabilities, claims or demands arising out of personal injury

. or death_or_damage_t0~property to . the extent Proximately

caused by the negligence of the indemnifying party’ employees
or subcontractors in performing services'undér'this;Agreement..
Subject to Sections 24 .and 25, each party will. indemnify and

”hdld”the.other_harmleSs;from-liabilities;-claims or demands
arising out of theﬁindemnifying,party's’failure'to perform or
observe any obligation, condition or undertaking required of -

that party pursuant to the RFP, the Prime Contract or this

. Agreement.. - These indemnities apply where the indemnifying
__party’s negligence or failure is..either the sole or a
'_vg@ptributing,cause-of.thelinjury, death or damage, but do not
" extend td_anyjportion”ofAthe injury, death, damage, liability,

VfiC;aim,or demand. caused by either the sole or the contributing

16)

17)

ﬁfpgg;igendefdf the non-indemnifying party or ‘third:parties.

In the event that the Department féfminates the Prime Contract
- under the. terms thereof, including as a-result -of a material

breach by ATP&T and/or its subcontractors, AT&T shall have the

" right immediately ‘to terminate this Agreement without
liability to GTE for compensation or for damages of any kind,

whetherAvon account of the loss - by : GTE of present or

prospective profits on services or anticipated services, or: on

~ account of anjfoﬁher cause,_.-In,the;event that the State

partially terminates the Prime Contract after the third year, -
terminating the Prime Contract as to one or more institutions

in Uswc and/or PTI territory but not in GTE territory, AT&T
shall use its reasonable- best. efforts to maintain.the Prime

Contract in full force and effect as to all covered facilities
in GTE territory. '

AT&T‘may'terﬁinate,this_Agreemént;upon‘written notice if GTE
has defaulted in the performance of its obligations under this

- Agreement. Such termination shall be effective thirty (30)
~days after written notice by AT&T, unless such default or

breach has been cured, or in the event -of a default or breach
that Cannot be cured within that time, GTE has commenced a
Cure and provided adequate assurances that it will conclude

-5 -



18)

19)

20)

b)) other 1nformat10n deemed to- be proprletary _wh'ch:
. .provided by  one :party to:the: other in connect1on'w1th thi
. Agreement will be marked in a manner to  indicate’ t a

the cure to the satisfaction of AT&T and the Department.

'GTE agrees that it 1is an independent contractor. The

relationship between the parties as set forth herein shall be
limited to the performance of the services set forth in this
Agreement and shall not constitute either a ‘joint 'venture or
a partnership. Neither party may obligate the other to pay

any . expense or 11ab111ty except upon the wrltten consent-of °

the other.

The fallure of elther party to enforce:'strict: performance of

' any provision of this Agreement - shall not “‘be ‘coOnstrued as a
waiver of its rlght to assert or rely upon such prov151on or .
any other. prov151on of this Agreement. ' , .

fSubject to the dlsclosure and reportlng requ1rements of the
,Prlme Contract. : o LI

a) The partles hereto expressly ‘agree that all 1nformatlon
relatlng to AT&T -Non+Sent . Paid: Calls ™ carried through the
telephone 1nstruments is proprletary to AT&T._ -

considered : proprletary otherw1se 'subjec" ed
o dlstrlbutlon. If such 1nformat10n is prov;d OX. he
. .disclosing. party shall clearly 1dent1fy it as r at

uc) Wlth respect to the proprletary 1nforma i

the time of disclosure and reduceée’ such 1nformatlon to'tangible

“form within 10 bu51ness days

subsectlons - (a). and (b) aboye the party recelving such

.1nformatlon w111

(1) hold the 1nformat10n in confldence ‘and protect_lt in
accordance. with the.- securlty restrlctlons by thCh it
protects its own proprletary or confldentlal 1nformat10n
whlch it does not wlsh to dlsclose,

(11) restrlct dlsclosure of ' such 1nformat10n to its
employees or agents with a- need to know and not”dlsclose
~1it to .any other parties;-

(iii) advise those employees and agents of their
obllgatlons w1th respect. to such 1nformatlon, and

(1v) use such 1nformatlon only for the purposes of thls'
‘Agreement, except as. may otherw1se be’ agreed upon. in

 writing.
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22)

d) The party  receiving such information will have no
obligation to preserve the proprietary nature of any
information which .

(1) was previously known to it free of any obligation to
keep it confidential:; '

(ii) is disclosed to third parties by the other party
without ‘any restriction: Y :

(iii) is or becomes publicly available other than~by

unauthorized disclosure; or
{(iv) is independently developed by it.
(e) This paragraph 20 and the Confidehtiality-obligations

imposed hereunder shall survive- and remain in effect
notwithstanding the termination of this Agreement. ‘ B

For -the duration of the concession term, GTE shall maintain

insurance coverage of at least the “following types and

- amounts: (a) 517000,000<(OnefMillion*Dbllars)Vdeily'Injury
-and - Property Damage -Combined Single.LimitibrVits'eqnivalent;
«(b) Workers' Compensation as required by Washington“law;: (c)

$1,000,000 (One Million Dollars) Employers' Liability and  (d)

©-$1,000,000. (One-[Million‘ Dpllars)“.Auto Liability ~covering
. :Bodily Injury and Property Damage Combined Single Limit or its
equivalent.  GTE shall provide AT&T with acertificate of

insurance evidencing such coverage prior to the signing of

this Agreement. This certificate shalil guarantee- at least

thirty (30) days notice to AT&T of cancellation and-shall show
AT&T as an additional insured. ' '

.All_notiéesurequiréd hereih‘shall~be in writing and delivered
-to the-other party either in person, .by first class mail or
~transmitted by facsimile to the following address or facsimile
number: : : S - T SR e

If to AT&T:

ATET , .
4460 Rosewood Drive, Room 6330

Pleasanton, CA 94588 : .
Attention: State of Washington
: . *+ . Account Executive ,
Consumer Sales Division
Facsimile No.: (510). 224-5498 '
Telephone No.: (510).224-4926 .
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24)

25)

_vde51gnated agent oY, one. (1) bu51ness day after transmls-
[whlchever is earlier. - . : Sl S

If to GTE:

GTE MNorthwest Incorporated
2312D West Casino Road
Everett, WA 98204

Attention: Joanna Sissons
Facsimile No.: (206) 353-6558
Telephone No. (206) 356-4175

If to the Department:

State of Washington

Department of Corrections

P. O. Box 9699, MS: FN-61

Olympia, WA 98504

Attention: Sharon Shue .
-Telecommunlcatlons Manager
DlVlSlon of Informatlon Systems

Facsimile No.: (206) 586-8723

Telephone No-._(206) -753-6339

The,_name, address .or facsimile number  for -notice may bei
-changed by  giving notice in accordance: with this Sectioniy: If’
-mailed in accordance with this Section, notice shall: be deemed

given when actually received by the individuwal-:addressee: or

.de51gnated agent or - three :(3) business. days after malllng,
whichever 'is -earlier. - If .transmitted: by . facsimile:*
_accordance w1th this Section, notice shall be deemed

when actually recelved by the: 1nd1v1dua1 - addresset

ABond.

GTE shall post a performance bond or a performance/payment
bond in the amount of $65,000 GTE on a.- form "acceptable to

aAT&T. Such bond shall be. for .the purpose: of: guaranteelng
»satlsfactory performance by GTE ‘of ' ‘the . services required
hereunder and the payment of commissions due or owing to the

Department.

Neither party shall be liable to the other or to any thlrd'
party for any indirect, special or consequentlal damage of any_

kind whatsoever.

Telecommunications services . prov1ded by the partles to each

other, to the State of Washington and to users of the Inmate
Publlc Telephones -and Staff Public Pay: Telephones shall be
provided pursuant to appllcable state . and federal tariffs. In
case of conflict between provisions of thls Agreement and such
tarlffs the tariffs shall’ govern.

¥



26)  Entire Aqreement

This Agreement and the documents incorporated herein by
reference constitute the entire understanding between the
parties and supersede all prior understandings, oral or
written representations, Statements, negotiations, proposals
‘and undertakings with respect to the subject matter hereof.

GTE NORTHWEST INCORPORATED'  AMERTCA

By: &i;{éL§P1E>y£3;kjibﬂ£2éiz).;’ﬁBy;

;)/rif

. T(Signature)

- .+ (Signature).

5k@ﬁ¥&f>ﬁ¥€i§ﬁb§€;"

(Typedzor'Printed Narie) -

Ay

o - John Powefl S
S , . (Typed or Printed Name) -
obn ek tublom 0 sabs v

~ 7 ritle) : ‘ '

. (Title) v ) -




sy Y SEABOARD SURETY COMPANY

N2.  1y808 ADMINISTRATIVE OFFICES, BEDMINSTER, NEW JERSEY U_Ll H 5 4B
R POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That SEABOARD SURETY COMPANY, 3 corporabion of the State of New Yo7

made. constituted and appoinied and by these presents does make, constitute and appoint Thomas L. Towle % J

John C. Haskell, Jr. or Andrea L. Berry Or Betsy L. Fender or ngman L.

Koempel or Debbie M. Bennett

of Seattle, Washington

its true and lawful Attorney-in-F act to make, execute and deliver on. its. behal( msurance pohcres surety bonds, undenakmgs and
other instruments of similar nature as follows: Without lelt at l On S

Such insurance policies, surety bonds, undertakings and instruments for said purposes. when duly executed by the aforesaid
Attorney-in-Fact, shall be binding upon the said Company as fully and to the same extent as if signed by the duly authonzed
officers ot the Company and sealed with its corporate seal ang all the acts ot sa'd Anomey—m -Fact. pursuant to the aulhomy
hereby given, are hereby’ rat:fued and confirmed. . B

This appointment is made pursuant to ‘the followmg By “Laws whvch were duly adopled by the Board of Dlrectors of the said
Company on December 8th, 1927, with Améndments to and including January 15, 1982 andare sm! in lun torce and eﬂect

ARTICLE VII. SECTION 1.
“Policies, bonds, recognizances, shpulabons. consems ot surety, underwn!mg unde Askings | and mslmments relal
tnsurance policies. bongs, recogmzances snpulahons consems ofsurety and underwnlmg unoenakngs ofthe Comean) ang releases agreemems anc other
wiilings relaling in any way thereto 07 16 any claim or Joss thereunder, shall be signed i the name and on behalf of the Company

*  {a) bythe Chairmanof the Board. the President. a Vice-President.or a Resident V:ce—Plesroem ang by the Secrelary an Assistant Secrezary a Res:cen'
Secretary or 2 Resident Assistant Secretary: or {b) by an Attorney-in-Fact for the G 3, by.ithe Chairman of the Boarg. ihe

President or a v-c&Pressdem to:make such sngnature or'{c) by Such other officers semahves as, the Boaro may Iro e 1o hme getermine:
The seal of the Company shal} it appropriate be affixed thereto by any such otficer, Anorney-m -Fact os representats

IN WITNESS WHEREOF, SEABOARD SURETY COMPANY has caused'these: ‘presents 1o be signed by, one of its Vnce-
Presidents, and its corporate seal to be’ hereumo affixed and duly attested by-one of its Assxstan_ S¢
day of . Aprll .......................... ..,19.90 '

ries;this  25th.

SEABOARD SURETY.COMPANY, . . . |

T Assistant Secretary U A ice-Presivent
STATE OF NEW JERSEY -
COUNTY OF SOMERSET

On mis L25th . day of L18. 90 be!ore me personally appeared
Mlchae-l--.-B, Keegan.... . a Vnce Pres»denl of SEABOARD SURETY COMPANY,

wnh whom I'am personally acquainted, who bemg by me duty sworn, said that be resides in the State o1 _._New. sJersey.
thal he is a Vice-President of SEABOARD SURETY COMPANY, the corporation described in and which executed the foregoing
-instrument; that he knows the corporate seal of the said Company: that the séal attixed 10 savd instrument is such corporate seat;
thatit was so atfixed by order of the Board of Direciors of said Company; and that he sig ereto as Vice-President ot
said Company by like authority.

SS.

April .

Notary Pubhc

CERTIFICAT

1.the ungérsigned Assistant Secretary 6t SEABOARD SURETY COMPANY ao hereby certily thas
a tull. true and correct copy. 515 fuli torce and eftect on the Gate of this Certhicate and do tunner certsty/Thgi
Anorney was one ol the Otticers authonzec by lhe Boarc ot Direciors to appomv an atlorney-:n-1
SEABOARD SURETY COMPANY.
Thss Certiticate may be signed and sezaled by tacsimile under ang by authonly of the fattowing resolubon of the E;ecut-ve Commmee of the Board ot
Directors o! SEABOARD SURETY COMPANY at a meeung duly called and held on the 25iF Gay of Marchr 1970
“RESOLVED {2) That the use of a printed tacsimule of the corporate seal of the Company and of the signature Of an Assistant Sec'e!aly on any
certilicavon of the'correctness ol a copy of an mnstrument execuled by the Presigent or a Vice-Presioent pursuan: 10 Arbcle Vil Sechion'1, ol the By-Laws
appointing and authorzing an atiorney-in-tact to sign 10 the name and on behalt ot 1he Cempany suresy toncs, vnderwnhbing undertakings or othes

nstruments describec i sa1¢ Amcle VIL Sechion 1, with Iine eMect as it such seat and such signature hac been manually ath»eo and made. hereby s
authonzed ana approved.”

pher of A’Iorney ot which the lorego-ng 23
e v»cy/Pses-oem who executed the sa1a Power of
Es prcwdeo n Article Vi, Sechon 1. ot xhe By-Laws of

IN WITNESS'WHEBEOF, ! have hereunto set my hand and aftixed the corporate sea! of the Company to these presents this
R ..30th. . gdayof. . ..  _April .. - . . . ,18.92.

- Assistant Sech. )
Form 957 (Rev 779¢;

For veriticztion of the gutheni Cv O s Powse o £igre

S L o 7 R R A LT N Dizndo patprin ﬂ,;. Prigir



. DUCER

JOHNSON & HIGGINS OF CORNECTICUT
SIX STAMFORD FORUM

PO BOX 10006

STAMFORD, CT 06904-2006

COMPANY

AGOED. CERTIFICATE OF INSURANCE
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND
CONFERS NO BIGHTS UPON THE CERTIFICATE HOLDER.

DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED By THE
POLICIES BELOW.

ISSUE DATE ;a% S2vvy-

04/29/92

THIS CERTIFICATE

COMPANIES AFFORDING COVERAGE ’

LUMBERMENS MUTUAL CASUALTY COMPANY

LETYER A
COMPANY B
INSURED LETTER
GTE NORTHWEST INC. COMPANY c
GTE SERVICE CORPORATION LETTER
ONE STAMFORD FORUM COMPANY D
STAMFORD, CT 06904 LETTER
COMPANY
LETTER E

"COVERAGES

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
EQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THiS

INDICATED, NOTWITHSTANDING ANY R
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN,

THE INSURANCE AFFORDED BY THE POLICIES OESCRIBED HEREIN IS SUBJECT TO ALL THE TERAMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. B
co ‘ , ; POLICY EFFECTIVE POLICY EXPIRATION i
I TYPE OF INSURANCE POLICY NUMBER DATE (MMIDOYY) | DATE tmrbOrg an;
GENERAL LIABILITY T o GENERAL AGGREGATE s 1,000, 000_! .
A X commeRcmaL GENERAL LIABILITY 3YL945140-01 07/01/91 UNTIL PRODUCTS-COMPIOP AGG. s 1,000 » 000 g
: CLAMS MADE X CCCUR. ) PERSCNAL & aDv. iyuRY 5 1,000,000}
CWNER'S 8 CONTRACTOR'S PROT. CANCELED gacn OCCURRENCE s 1,000,000
' FIRE DAMAGE (Any one'hra) 5 50,000 l
MED. EXPENSE {Any one person) '$ 10,0004 .
~UTOMOBILE LIABILITY COMBINED SINGLE o . 1
L ANy auTO . oy * 1,000,000,
ALL OWNED AUTOS 32L945140-01 07 /01[91 UNTIL BODILY JURY s ’
SCHEDULED AUTOS " . OR CANCELED (Per person)
HIRED AUTOS F3B003662 5 BODILY INJURY s
NON-CWNED AUTOS {POLICIES APPLICABLE {Por accigenty
GARAGE LIABILITY. BY STATE)
PROPERTY DAMAGE . s
EXCESS LIABILITY - - EACH OCCURRENCE s
UMBAELLA FORM AGGREGATE s
OTHER THAN UMBRELLA FORM
WORKER'S COMPENSATION ) . STATUTORY LIMITS _ ,
N 3CL945140*02 07/01/91 UNTIL EACH ACCIDENT s 1,000, 000
AND : .
EMPLOYERS L | 3YL945140-01 CANCELED DISEASE—POLICY LiMIT s 1,000,000
YERS' LIABILITY . : . .
B . i DISEASE—EACH EmProvEE s 1,000,000}
OTHER -
}
 DESCRIPTION OF OPERATIONS/LOCATIONS/VENICLES/SPECIAL ITEMS T o . ! . .- .
. - CERTIFICATE HOLDER 1S NAMED AS AN ADDITIONAL INSURED UHERE REQUIRED BY CONTRACT.

CERTIFICATE HOLDER

AT&T
4460 ROSEWOOD DRIVE, ROOM 6330
PLEASANTON, CA 94588

‘N: MS. PATTY MAITLAND

AUTHCRIZED REPRESEN

ACORD 25-5 (7/90)

CANCELLATION . - T
SHOULD ANY OF
EXPIRATION DATE THEREOF, THE
MAR
LEFT. BUT FAILURE TO MAIL SUCH
LIABILITY OF ANY KIND

FHE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE
ISSUING COMPANY WILL ENDEAVOR 10 |
300avs warrTen noTicE 10 The CERTIFICATE HOLDER NAMED TO THE -}
NOTICE SHALL IMPOSE NO OBLIGATION OR )
N THE COMPANY. ITS AGENTS OR REPRESENTATIVES,

J s

CACORD CORPORATION 1950

]
'
H
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U 8 WEST COMMUNICATIONS, INC.
INDEPENDENT CONTRACTOR AGREEMENT

This Agreement is made and entered into as of the sixteenth (16th)
day of March, 1992 by and between American Telephone and Telegraph
Company, a New York corporation having an office at 295 N. Maple
Avenue, Basking Ridge, New Jersey 07920 (hereafter referred to as
"AT&T") and U S WEST COMMUNICATIONS, INC., a Colorado corporation
having .an office at 1600 Seventh Avenue, Suite 3204, Seattle, WA

98191 (hereafter referred to as "UswcT) .

WHEREAS, the State of. Washingten, acting by and. through its
Department: of Corrections - ("Department”), .issued Request  for
Proposal No. CRFP2562, dated September 4, 1991, for an Inmate
Telephone Systen and Recording/Monitoring at’ Pepartment
Correctional Institutions and Work Release Facilities (the "RFP");
WHEREAS, various parties. submitted responses to the RFP, ineluding
AT&T, USWC, GTE Northwest Incorporated - ("GTE") and Telephone
Utilities of Washington;, Inc. dba PTI Communications ("PTIM);

WHEREAS, on December 20, 1991, the Department annouinced its
selection of AT&T as the successful. vendor, on the basis of a
proposal under which AT&T would provide interLATA service and Uswc,
PTI .and. GTE would each supply portions of the services and
equipment called for by the RFP: (the: "Combined Proposal™) ;

WHEREAS, to implement the Department’s action, the ‘Department and
AT&T entered into an Agreement for the Installation and Operation
of :-an. Inmate. Telephone " System ‘at - .Department . Correctional
Inétitutions and Work-Release.Facilities,lherein referred to as the
"Prime Contract;" i P ' ‘

provision of intralATA and local service, public telephoné
equipment and monitoring and recording equipment in USWC territory,
and USWC wishes to offer its services as subcontractor;

NOW:THEREfORE, the pafties agree as:f0116WS:'

1) The terms used herein shall have the same meaning as in the
' Prime Contract, which iS‘incorporated'herein by reference and
made a part hereof, except that: S E

(a) The teim "Agreement" shall refer only to this Independent
Contractor Agreement; ' o ; :

(b) The term,"qulic Pay Telephone" shall refer to all USWC
‘public telephones on the premises of Department Correctional
Institutions and Work Release Facilities, unless specifically
idehtified either as (i) "Inmate Public Telephones,” referring
to the USWC public telephones made available to inmates, from
which only collect calls can be made or (ii) "Staff Public
Telephones, " referring to USWC public telephones located on’
the premises of certain facilities for use by staff and



3

2) -

Bl

visitors but not inmates, from which both »1+" and "O0o+"
telephone calls can be made. :

(c) The term "Department” shall include Department employees
having responsibility for implementation of inmate telephone
service, including employees of the Department of Corrections

and . employees of individual = Department -Correctional

Instltutlons and Work Release Fac111t1es.

Thls Agreement shall be cotermlnous with the Prlme Contract
and shall commence as of March 16, 1992 ("Effective Date") and
‘continue for five (5) years, unless the Prime Contract is
terminated -earlier, -in. which. case- this Agreement shall
terminate upon  termination  of- the Prime. Contract. This*
- Agreement shall be automatlcally renewed upon - renewal of theﬁ
Prime Contract._~

In connectlon w1th the Prlme Contract USWC w1ll provide the

- following. services and equipment at Washington Gorrectlonsﬁ“
..Center (Shelton);  McNeil Island Penitentiary, Washlngton:f
f*uLBepaftment Penitentiary (Walla Walla), Airway Heéights, Tacoma

Pre-Release, Cedar Creek Corrections Center and Larch

Corrections Center, .as required by the RFP -or the Prlme"
'Contract or: otherw1se spe01f1ed by AT&T' :

a) USWC Publlc -Pay Telephones 1ncludlng enclosures

mounting posts, cabling and associated equipment. AY¥1l sueh*
equipment shall meet the requirements of the RFP the Prlme:
‘Contract and thls Agreement .. -

lf;b) » Dellvery of interTATA traffic orlglnatlng from‘the Public
:-Pay Telephones to: AT&Ts: Point of -Presence” over sw1tchedv,

access facllltles,

c) Completion of -all “0+"’loca1 and | 1ntraLATA calls from"
. Public Pay Telephones and all ™1+" local and 1ntraLATA calls:j
~from Staff Publlc Pay Telephones, :

d) Prov151on of all statlon 1nsta11at10n and: local networkf
and station maintenance on Public Pay Telephones in accordance’
‘with the requirements of the RPP the Prlme Contract and thlsxn

Agreement"

- e) ‘Provision of -advanced technological diagnostie systems to -
detect telephone troubles on Public Pay’ Telephones and the

dispatching of technicians for repair of such troubles , as
required by the RFP and the Prime Contract‘ '

f) ' For Staff Publlc Telephones provision of local dlrectory
‘a551stance access to the local operator and "911" Emergency
Services .as prescrlbed by tarlff and the Prlme Contract,

9g) Prov151on of 11ve or. mechanlcal operator announcements
-for all personal calls made from Inmate Publlc Telephones that




4)

5)

6)

7)

8)

the call is coming from a prison inmate and that it will be
recorded and may be . monitored and/or intercepted:; :

h) For Inmate Public Telephones, provision and maintenance
of call timing and call blocking functions; _ :

i) Collection and accounting for all coins deposited in the
Staff-Publichay Telephones; and

:j) Provision of access from the Staff Public Pay Telephones

to other interéxchange carriers via carrier access codes.

In connection with the Prime Contract, USWC shall provide the
following services and equipment at Washington Corrections

' . Center (Shelton), McNeil Island Penitentiary; Washington State

Penitentiary (Walla Walla) and Airway Heights:

‘a)  Dictaphone recording and mqnitdtihg equipment. All such

equipment shall meet the requirements of the RFP, the Prime

Contract and this Agreement.

b) -Maintenance of. Dictéphohe recording and monitoring
equipment in accordance with the requirements of the RFP.

In addition to the equipment and services set forth in Section
3 and 4 of this Agreement, other equipment or services may be
requested by the Department or AT&T and mutually agreed upon

by USWC and AT&T.

“USWC -‘agrees to perform all work subcontracted under this
' Agreement in accordance with the RFP (including schedules and
- ‘attachments), the RFP response submitted by USWC ("USWC
‘Proposal”) "and the Prime Contract, all of which are
- incorporated herein by reference as if fully set forth herein.

 AT&T will be responsible for negotiations and contact with the

Department or its designated representative. These contacts

.. will include, but not be limited to negotiations involving all
'+ contract issues; introduction of new technology; and legal and
' regulatory updates. ‘AT&T or the Department may request USWC
- to place additional Public Pay Telephones on the premises: of

the Correctional Institutions .and Work Release Facilities

. covered by this Agreement. AT&T shall be solely responsible
~for contact with the Department regarding the provision of

interexchange services.

For each Correctional Institution or Work Release Facility

- covered by this Agreement, USWC shall designate a single point

of contact to receive trouble reports for Public Pay

- Telephones and monitoring and recording equipment. ‘Prior to
~ the effective date of this Agreement, USWC shall provide a

list of designated contacts, with names and telephone numbers,

 both to the Department of Corrections at the address set forth

in Section 21 and the Superintendent of each facility. USWC

3 -



9)

10)

1.1_'):

12)

shall promptly advise both such partles of any changes in this
contact list. .

USWC, through its designated points of contact, shall receive
all trouble calls relating to the Public Pay Telephones and
monitoring and recording equipment covered by this Agreement.
Unless more stringent standards are provided in the Prime
Contract or requested by the Department, USWC will dispatch a
technician and repair such telephones or monitoring or
recording equipment within 24 hours, excluding weekends and

" holidays, of receipt of notice from the Department. USWC will

provide monthly written reports to AT&T 1tem121ng its repair
activities by location, Public Pay Telephone station and type

of monltorlng/recordlng equipment.

Commencing as. of . March 16, 1992, USWC] shall;;paY"to’ the
Department monthly commissions at the rates set forth in

_ Schedule A attached to this Agreement.  USWC's monthly
commission checks shall be sent to the Superintendent of each
- covered Correctlonal Institution or‘Work.Release Program, made.

payable to the Inmate Welfare Fund, unless,and until the
Department shall spec1fy a different payee for commission

. checks. The commission schedule set forth in Schedule A shall

also apply to USWC publlc telephones at any new Department

‘Correctional Institutions or Work.Release Facilities which are

constructed durlng the term of is Agreement

lUSWC'S bllllng cycle beglns on the Eth day of each month and

ends on the 16th day of the follow1ng month.. If USWC falls to
pay the commissions set forth in paragraph 10 and. Schedule A

- within 45 days after the end of any billing cycle, interest at.
an’ annual rate of 10% shall . be. . pald to the Department
o commenc1ng as of the 46th day. Thls paragraph shall .not apply
- to the true-up commission payments. made by - USWC w1th respect
~ to the initial b1111ng cycles of thls Agreement.

. USWC shall prov1de to the Department the following reports
. ’w1th respect to the trafflc it carries: '

“a) | A ,monthly call detall report for .Inmate Public'

Telephones, by  institution, and  addressed to the

'superlntendent of the institution show1ng the date, tine,
:_payphone number called number and length of .each call.

b) A monthly commission report for Inmate and Staff Public

‘Telephones by institution, showing total revenues generated

by each Inmate and Staff Public Telephone for that monthly

- commission cycle. Each such report shall be sent to two

13)

locations: one copy to the institution and one copy to the

Department . of Corrections, Attentlon'_ Sharon Shue,

WA 98504 -41110..

~Telecommunications Manager, P 0. Box.41110, MS: 61, Olympia,

AT&T and USWC will mutually agree upon‘the selection and

- 4 -




14)

15) |

16) :

placement of signage that appears on the Public Pay Telephones
including enclosures. Staff Public Telephones shall comply
with the signage and unblocking requirements of the Telephone

Operator Consumer Services Improvement Act of 1990.

Each party agrees to indemnify and hold the othér harmless
against all claims, loss, or liability arising from changes to
or destruction of property or 1injury to persons occurring as
a result ‘of any negligent act . by or on behalf. of the
indemnifying party or arising out” of or connected with
indemnifying party's . telephone equipment or servites or upon
the indemnifying party's failure to perform or observe any

~obligation; condition or nndértaking_of the RFP, the Prime
‘Contract or this Agreement. - : S

In" the event that the Department teérminates the Prime
Contract, whether with or without cause, including as a result
of‘a materialibreaCh-by'AT&T“ahd/or its subcontractors, AT&T

shall have-the right immediately to terminate this Agreement

without liability to USWC for compensation or for damages of
any kind, whether on account of ‘the loss by USWC of present or
prospective profits on services or anticipated services, or on
account of any other cause. I o

AT&T may terminate this Agreement upon written notice if USWC .

‘has defaulted in the performance of its obligations under this

.  Agreement. ' Such termination shall be -effective thirty (30)

17)

days after receipt of written notice from AT&T, unless such

default or breach has been cured, or in the eyéﬁt;¢f a_defau1t
~or’ breach that cahhbtAbe»cuied-within?ﬁhat,timé,'USWC has

commenced a cure and provided adequate assurances that it will
conclude the cure to _the satisfaction of AT&T and the
Department. ’ e e :

USWC agrees that it is an independent contractor. The

'relationship'betWeen»the’parties as set forth heérein shall be

 limited to the performance of the' services set forth in this

18)

19)

Agreement and shall not constitute either a joint venture or
a .partnership. Neither party may obligate the other to pay
any expense or liability except upon the written consent of
the other. ’ ' :

The failure of either party to enforce strict performance of
any provision of this Agreément ‘shall not be construed as a
waiver of its.right to assert or rely upon such provision or
any other provision of this Agreement. ’

-‘Subject to the disclosure and repoftﬁng requirements .of the
Prime Contract: ' ; '

~a)  The parties hereto expressly agree that all information

relating to AT&T Non-Sent Paid'Calls’carried'through the

.. telephone instruments is proprietary to AT&T.

-5 =



- 20)

b) Other information deemed to be proprietary which is
provided by one party to the other in connection with this

" Agrzement will be marked in a _manner. to indicate that it is

considered proprietary or otherw1se subject to limited
distribution. If such information is provided orally, the
disclosing party shall clearly identify it as proprietary at
the time of dlsclosure and reduce such 1nformatlon to tangible

form within 10 business days.

'c) Wlth respect to the proprletary 1nformatlon deflned in

subsections (a) and (b) above, the . party .receiving such
1nformat10n w111 . : _ .

(1) hold the 1nformat10n 1n confldence and protect it in
accordance with the securlty restrlctlons by which it
protects its own proprietary or confidential 1nformat10n
whlch it does not wish to dlsclose.

(1i) restrlct. dlsclosure of such 1nformat10n ~to its

ﬂ_employees or agents with a- need to—know :and._not disclose :

V;lt to. any other partles,‘

_:(111) adv1se those employees and agents of . their
"obligations with respect to. such- 1nformat10n, and

~ (iv) use such 1nformat10n only for the -purposes of this:
"HAgreement except as may otherw1se be : agreed upon in.

"wrltlng.

a) ) The party rece1v1ng such 1nformat10n w1ll have no:
_ ;obligatlon to Preserve the' propr“
”:jlnformatlon whlch v

tary ature- of- :any

i

(1) was prev1ously known to 1t free of any obllgatlon to
keep 'it confldentlal' :

f(ll) 1s dlsclosed to thlrd parties,by the other party
;fw1thout any. restrlctlon, I L s

LA

"h(111) is or becomes publlclyfavailable»other than by -

_unauthorlzed dlsclosure, or

.(1v) is independently developed by 1t

ey Thls paragraph 19 and the confldentlallty .obligations

Aimposed hereunder shall surv1ve -and :remain in: effect

'notw1thstand1ng the’ termlnatlon of . this Agreement

For the duratlon of the concess1on term USWC shall ‘maintain -
‘insurance coverage of at least the: following - types and

amounts: ' (a) $1,000,000 (One Million Dollars) Bodily Injury
and Property Damage Comblned Single Limit or its équivalent;

(by" Workers" Compensatlon as required by Washington law; {(c) .
$1,600,000 (One Mllllon Dollars) ‘Employers? L1ab111ty and (d)

- 6 -




$1,000,000 (One Million Dollars) Auto Liability covering
Bodily Injury and Property Damage Combined SipglewLimit or 1ts
equivalent. USWC shall provide AT&T with a certificate of
insurance evidencing such coverage prior'tp_thebsigning of
this Agreement. This certificate shall guarantee at least
thirty (30) days notice to AT&T of cancellation and shall show
AT&T as an additional insured. USWC may meset the requirements
of this paragraph through a program of self-insurance and a
certificate of self-insurance. ' '

21) All notices reguired herein shall be in writing_aﬁq déiivered
to the other party either in person, by first class mail or
transmitted by -facsimile to the following address or facsimile

. number: ' ' T o o ' '

If to AT&T:
AT&T v
4460-Roséwood Drive, Room 6330
Pleasanton, 'CA 94588 .~
Attention: State of Washirigton

A Account Executive.

: Consumer Sales Division

Facsimile No.: (510) 224-5498
Telephone No.: (510) 224-4926

If to USWC: , .

U S West Communicatiens, Inc.
14808 SE 16th, Basement
Bellevue, WA 98007
Attention: . ‘Susan Haynes
Facsimile No.: (206) 451-6011
Telephone No.: (206) 451-5328

If to the Department:

State of Washington
Department of Corrections
. P.O: Box 9699, MS: FN-61
Olympia, WA 98504
Attention: -Sharon Shue
: Telecommunications Manager
Division of Information Systems
Facsimile No.: (206) 586-8723 '
Telephone No.: (206) 753-6339

The name, address or facsimile number for notice may be changed by
giving notice in accordance with this Section. If mailed in
accordance with this Section, notice shall be deemed given when
actually received by the individual addressee or designated agent
or three (3) business days after mailing, whichever is earlier. If
transmitted by facsimile in accordance with this Section, notice
shall be deemed given when actually received by the individual
addressee or designated agent or one (1) business day after
transmission, whichever is earlier. ' '
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22. Bond

USKC shall post a performance bond or a performance/paynent
bond in the amount of $315,000 on a form acceptable to AT&T.
~Such bond . shall be for the- purpose of guaranteeing
satisfactory performance by USWC of the services required
hereunder and the payment of commissions due or owing to the
: Department-

23. Entlre Aqreement

Thls Agreement and . the documents 1ncorporated ‘herein . by
reference constltute the entire understanding. between the
parties and supersede all ‘prior . understandings,. oral or
written representatlons, statements negotiations,  .proposals
and undertakings with respect to the subject matter hereof.

U 5 WEST COMMUNICATIONS, INC.

(Slgnature

. ‘ .v.,.v(iﬁgianature) .
U<af) ﬁ//éwms oy Powedl
ed or Printed Name) (Typed or Printed Name)
&Z:MJ‘ Sioudohl. Sels VP S
(Title) } -;(Tltl ) I T ; :
4// //<>/Z

{Date)

F

AVASY LS
ay__la.?:ﬂ:‘_—
U8 e Communinn, e

-



COMMISSION SCHEDULE

USWC agrees to pay the Department a commission rate of 35% of
billed revenues from operator-assisted local and intraLATa calls
carried by USWC. At the end of . each calendar Year of this
Agreement, USWC shall review billed UsSwWC revenues against the
schedule shown below and increase the compensation, if appropriate,
as follows: : ‘ ' : : T

Adjustméﬁt Level &

Annual USWC Revenue ' New Commission Rate
$2.0:Million S 35%
$3.0 Million - 36%

$4.0 Million : - _ . 37%

ThéAUSWC,commission'ratewwill hoﬁ'fall'beloW'35%, ‘Once a level .of
commission has been .achieved, it will remain in place throughout
the remaining years of this Agreement unless the next:- appropriate
level is attained. T ~ s SO

SCHEDULE A -



: Serg N, U1864900-54

HEAD OFFICE, FEDERAL WAY, WASHINGTON

PERFORMANCE BOND

The Asmerican Instrtute of Architects. AlA Document A31 1, February 1970 Edition.

KNOW ALL MEN BY THESE PRESENTS- that {Here insert tull name and acdress or tegal tle of Contractor)
U S WEST COMMDNICATIONS, INC.

as Principal, hereinafter. called Cortractor. ‘and. UNITED. PACIFIC INSURANCE 'COMPANFY'_' a corporation of the State of Washingzon.
with its Head Ottice 5t Federal Way, Washingion, as Surety, herematter called Surety, are held and firmly DOLNG LLO tHere insert tun name
and sadress of legal titie 0! Owner}

' ATG&T

aS Obligee, hereinatter called Owner, in the amount of FIVE HUNDRED THOUSAND AND. »80/100 —

] Dollars {$  500,000.00 * * ¥ for the payment whereof Contractor
and Surety bind themselves, their heirs, executors, administrators, successors and assigns, jointly and seversily: fitmly by these presents. .

WHEREAS, COntraé't'o’r'l'x_as by writtén agreerﬁ_gm'd#a_téd; - Aprll 10 ©.1992 enter ed: n o3 C&;‘ " ractwlth Owner for

INMATE INSTALLATION ST o
MAINTENANCE AND REPATR FOR WASHINGTON STATE D.O.C..

.in accordance with Drawings and Specifications prepared by {Hera insert full hame and sadress or legal title of Architect}

.ch comracf is by reference made a part hereot, and is hereinatter referred to as the»Com_rac;(.
NOW, THEREFORE_, THE CONDITION OF THIS OBLIGATION is such that, if Contractor

hall promptly and faithfully perform

s9id: Contract, then this obligation shall be null and void: otherwise it shall remain in full force and etfect.

The Surety Rereby waives notice. of any ‘alteration or extension of time made by the Owner )
Whenever Contractor shall be, and declared by Owner 10 be in default under the Contract, the Owner having pertermed Owner's

. obligations thereunderv,_the Surety may promptly remedy the default, or shall promptly

1) Complete the Contract in accordance with its terms and conditions, or

tault or a 'succession of defaults under.;he contract or contracts of completion arranged under 't}ais‘paragraoh)' sufficient funds to pay the
cost of completion less the balance of the coniract price; but not exceeding, including other costs and damages for which the Surety may
be liable hergunder,the amount set forth in the first paragraph hereof. The term “balance of the contract price.” as used in this paragraph,

. Any suit under this bond must be instituted before the expiration of two {2} years from the datz on .which final payment under the
contract fatls due, : T ) ' ’

No right of action shall'ac_crue on this bond 1o or for the use of.any person or corporat:on other than the Owner naried herein or
the heirs, executors, administrators or successors of Owner. ’ ‘ '

Signed and sealed this 7th day of April ) 19 92

,.( U S WEST COMMUNICATIONS, IN“C.
- . {Seal)
- 1] ] APrincipal) - _
[’ Witness) . ) SR o -
i {Tstie}

D) D %TED/AC[FI NSUBANGE/COMPANY

- ™
.L‘(f-,'//.'(.a /. ST

) C Wi : iy - - ; ! . - -
- ‘Pertormance Song piress) h : ’ I—,or/\/uh_ltl:ed Titte) Attomey in F'ac‘.

Reviseg.10 Fobruary, 1370

SB S715ax {1} Prnted w U.S.A.
3DV-2302 ED. 11/84

%
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UNITED PACIFIC INSURANCE COMPANY
HEAD OF FICH, FEDERAL WAY, WASHINGTON :
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SWESyT - . : _ ' ‘ RG 01-0086

COMMUNICATIONS @) (£-91;

CERTIFICATE OF SELF-INSURANCE
U SWEST Communications, Inc.

This is to certify to: AT&T _ o
3380 Hosewooud {rive; Rm. 6330
Pleasanton, (A 91588
Attn: Patty Martland

that The Company is se!f,‘-_i_'_nguyed" as follows:

- DESCRIPTION OF COVERAGE = | . uMITS
Compréhensive General.Liability , , : .
Premises/Operations. : Not - less than €1 miklion
.Completed Operatlonc : ' ) per-occur rence cembined
Contractual -Liability _ ' single limitv. . ~ 7~ -

includes X, C and U.

Comprehensive Automobile Liability L
A}l ~owned, non-owned and hlred' : Not less than SI million
motor vehicles. per occnrrencg combined
: ‘ single limit.

Emplover's Liability" - _ _ ~ Not jess than <100 UOO
SRR : T ‘ each accidsnt.’

Workers’ Compensation : . )
Qualified self- insurer Jn the e Statutory." ="
state of has}undton. _ : ’ B

Effective Date: March 16, 1992 Expiration Date: March_16. 1947 :

RE: Placement and/or maintenance of lnmate telecommunication facilities Tor the btate,
of Washington Department of Corrections. Thirty (30) davs writien notice will he
provided to the certificate helder should am of the above be materially changed
or (_ant,eled. AT&T is ar aumn)xnl ansured as Ueir interest may appear. '

‘Issued by: Lo o R
. s ""LST Communications, inc.
\lana"‘Pr Risk Finance A Insurance:
R Maroon Circle,. Snite 300
¥_u>}v‘-" 20y
LAG2: -
.Signature: w2 I
.o . : --'-, - ""\_
Date Issued: apryl iy, |
. ", ~_.-,-/'q-
" IR0 S IGth, Bellevee, ©1 0 w00 '

White Copy +Certificate Holder  Canarv Coopv S USWC Reoi:eéxof-" . i;ihk_ Coov - Risv._Mot. Permanent Fi!e_ .
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TELEPHONE UTILITIES OF WASHINGTON, INC.
dba PTI COMMUNICATIONS
INDEPENDENT CONTRACTOR AGREEMENT

This Agreement is made and entered into as of the sixteenth (16th)
day of March, 1992 by and between AMERICAN TELEPHONE AND TELEGRAPH
COMPANY, a New York corporation having an office at 295 N. Maple
Avenue, Basking Ridge, New Jersey, 07920 (hereafter referred to as
"AT&T") and Telephone Utilities of Washington, Inc. .dba PTI
COMMUNICATIONS, a Washington corporation having an office at 8102
Skansie Avenue, Gig Harbor, WA - 98335 (hereafter referred to as
"PTI‘.) . . N .

WHEREAS, the State of Washington, acting by and through its
Department of Corrections ("Department”), issued Request for

Proposal No. CRFP2562, dated September 4, 1991, for an Inmate

Telephone System and Recording/Monitoring at Department

Correctional Institutions and Work Release Facilities (the "RFP");

WHEREAS, various parties submitted responses to the RFP, including
AT&T, PTI, U S West Communlcatlons, Inc. ("USWC") and GTE
Northwest, Inc. ("GTE"):

WHEREAS, on Deeember 20, 1991, the Department announced its
selection of AT&T as the successful vendor, on the basis of a
proposal under which AT&T, USWC, - PTI and GTE would each supply

portions of the services and- equlpment called for by the RFP (the

"Comblned Proposal")--

WHEREAS, to 1mplement the Department's actlon, the Department andv
AT&T entered into an Agreement for the Installation and Operation

of an Inmate Telephone System '~ at Department Correctional
Institutions and Work Release Facilities, hereln referred to as the
“"Prime Contract;"

WHEREAS, the Department has requested that AT&T enter into a

subcontract with PTI to set forth the terms and conditions for that
portion of the RFP and the Prime Contract that covers the provision
of local service, publlc telephone equipment and monltorlng and

recordlng eguipment in PTI territory, and PTI wishes to offer its
services as subcontractor;

NOW THEREFORE, the parties agree as ..fonow'fs:

1) The terms used herein shall have the same meanlng as 1in the
Prime Contract, which is incorporated herein by reference and
made a part hereof except that:

~(a) The term. "Agreement” shall refer only to thlS Independent
Contractor Agreement-

4
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2)

3)

4) -

(b) The term "Public Pay Telephone” shall refer to all PTI
public telephones on the premises.of Department Correctional
Institutions and Work Release Facilities, unless specifically
identified either as (i) "Inmate Public Telephones,® referring
to the PTI public telephones made available to inmates, from
which only collect calls can be made or (ii) "Staff Public
Telephones, " referring to PTI public telephones locatéd:on the
premises of certain facilities for use by staff and visitors
but not inmates, from which both "1+" and "0+" telephone calls
can be made. ~ : : '

‘(c). The term "Department™ shall include Department'emp10yees

having responsibility for implementation of inmatevtelephqne
service, including employees of the DPepartment of Corrections
and . employees. of - individual . ‘Department Correctional

Institutions and Work Release Facilities.

This Agreement shall be. coterminous with the Prime ‘Contract -

and shall commence as of March 16, 1992 ("Effective Date") and’

continue for five (5) years, unless the Prime Contract is
terminated earlier, .in which case this Agreemerit shall
terminate upon termination of the Prime Contract.  This
Agreement shall be automatically renewed upon renewal of the
Prime Contract. : I - o

For the term of this Agreement, AT&T agrees to carry and pay

..commissions on all operator—assistéd1andﬁsentépaidfintraLATA
.calls originating from COrrectibnal-facilities”ldcated'in PTI
‘territory in the State of Washington. AT&T's obligation to

carry and pay commissions on such operator—-assisted and sent-

- paid intralATa calls shall -terminate upon the expiration or

sooner termination of this Agreement.

In connection with the Prime Contract, PTI shall provide the

. following services and equipment at Clallam Bay Corrections

Center, Washington. Correction .Center for Women, Olympic
Corrections Center, Pine Lodge Pre-Release and Coyote Ridge:

a)  PPI. Public Pay Telephones, including _enclosures,
mounting - posts, cabling and associated equipment. All such.

equipment shall meet the requirements of the RFP, the Prime
Contract and this Agreement. . | : o '

b) Delivery of intralATA and interLATA traffic originating
from the Public Pay Telephones to AT&T's Point of Presence
over switched access facilities; : '

€)  Completion of all "0+" local calls fron Public Pay

Telephones and all sent—paid'local'calls from Staff -Public Pay

Telephones;



5)

- 6)

7).

ad) Provision of all ‘station installation and local network

-and station maintenance on Public Pay Telephones in accordance

with the requlrements of the RFP, the Prime Contract and this
Agreement:

e) Provision of advanced technological diagnostic.systems to

. detect telephone troubles on Public Pay -Telephones and the

dispatching of technicians for repair of such troubles, as
requlred by the RFP and the Prlme Contract,v

f) For staff PUbllC Telephones prov151on of local directory
assistance, access to the local operator and "911" Emergency

. Sexrvices as prescribed'by~tariff and'the Prime Contract;

q) For calls carrled by PTI prov151on of 1live or mechanical
 operator announcements for all personal calls made. from Inmate
“Public Telephones that the call is coming from a prison inmate .
and that it will be recorded and may be monitored’ and/or
.1ntercepted- : '

h). . For Inmate PUbllC Telephones, provision and malntenance
.of call tlmlng and call blocklng functlons, :

i), . Collectlon and accountlng for all coins dep031ted 1n the

Staff Publlc Pay Telephones; and

k) Prov151on of ‘access from the Staff Public: Pay Telephonesf

... to .other 1nterexchange carriers via carrier access codes,

fﬁwhere the Serv1ng Central Offlce has been converted to equal-
,access,.- : : A R

rIn connectlon with the Prlme Contract PTI will prov1de the_
‘following services and equipment at Clallam Bay Corrections’

Center and Washlngton Correctlon Center for Women:

Aa) Installatlon of chtaphone recordlng and monltorlng
-equlpment. All. such egquipment shall meet the requ1rements of

the RFP, the Prime Contract and this Agreement.

. b) Malntenance of " Dictaphone recordlng and monltorlng

equipment in. accordance with the requ1rements -of the RFP.

In “addition to the equlpment and services set forth in.

Sections 4 and 5 .of this Agreement, other equ1pment or

.services may be requested by the Department or AT&T and
,mutually agreed upon by PTI and AT&T.

PTI shall cooperate with the Department and with AT&T in

developing a jolnt 1mp1ementat10n plan for cutover of the
equipment and services set forth ‘in Sections 4 and 5 of thls

.Agreement at the five correctional fac111t1es covered by this

-3 <
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8)

9) 

'10)

1 1-)5..

12).

Agreement. PTI shall meet the due dates for cutovers agreed
to by the parties. '

PTI agrees to perform all wbrk- subcontracted under this

‘Agreement in accordance with the RFP (including schedules and

attachments), the RFP response " submitted by PTI ("PTI
Proposal”) and . the Prime Contract, all of which are
incorporated herein by reference as if fully set forth herein.

AT&T will be responsible for negotiations and contact with the

Department or its designated representative. These ‘contacts

will ‘include, but not be limited to' negotiations involving all -

- contract issues; introduction of new technology; and legal and

regulatory updates.’ AT&T or the Deépartment may request PTI to
place additional Public Pay Telephones on the premises of the
Correctional InStitutions'aﬁd'Worijelease Facilities covered

~by this Agreement: AT&T'ShalI'be'sélely,responéiplé for

contact: with the Departmént regarding the provision of

- interLATA services.

For ‘each Correctional .Institution or Wbrk Ré1ease’Faéi1ity

covered-by this Agréeméent, PTI shall désignate‘agsihgledpoint
of -contact to receive +trouble -Treports for Public Pay
Telephones and monitoring and recording equipment. Prior to.
the effective date of this:Agreehént,'PTI,ShallQprpVideia,list

: of designated contacts, with names and telephone numbers,
- ;both to the Department of Corrections at the address set forth
«.in. Section 22 and’'to thé Superintendent of each facility. PTI

Shall promptly ‘advise both such parties of any changes in this

contact list.

PTI, through its ‘designated points of contact, shall receive

_Contract or requested by the“Deﬁaftment, PTI will dispatch a
‘technician to repair"such--telephdﬁéS»iﬁr”fmohitoring or
- recording equipment within 24 hours, ‘excluding weekends and

holidays,.of'receipt of notice from the Department. PTI will
provide monthly written reports to AT&T itemizing its repair
activities by.location,-Public_Pay ?elephone1station and type

ﬁ”of"monitoring/recording equipment.’ ‘

, Comméncingnfor each facility as of the cutover date of the
‘Public’ Pay Telephones installed by PTI pursuant to this

Agreement, ‘PTI .shall pay - to the Department 'a monthly

. commission of twenty—Seven'percent'(27%) on billed revenues
from operator-assisted local calls carried by PTI. PPI‘'s "

.. monthly commission checks shall be sent to the Superintendent

of each covered Correctional Institution or Work Release

. Program, made payable to the Inmate Welfare Fund, unless and

until the Department shall specify a different payee for

.‘4—



13)

14)

' Telephones, by institution, showing total revenues generated

" WA 98504-41110. -

15)

placement of si
., including ercl s.  Staff o mp1s
with the signage and unblocking requirements of the:Telephone

commission checks.

If PTI fails to pay the commissions set forth in paragraph 12
within 45 days after the end of any billing cycle, interest at
an annual rate of 10% shall be paid to the Department
commencing as of the 46th day. - :

PTI shall provide to thé Department fheffollowiﬁg reports with
respect to the traffic it carries: :

é)v A monthly ééll ;ﬁé£éiL'_fép6f£ for TInmate. Public

' Telephones, by instithtidqfﬂ .and- addressed.: to the.
- superintendent of the institution, .showing .the -date, -time,
_payphone nuﬁbert’called,numper,and;1ength.Q£=eachJCall,>

b) . A monthly commission report for Inmate and Staff Public

by each Inmate and Staff Public Teélephone for. that monthly
commission cycle. . Each such report shall be . sent. to two
locations: one copy to the institution and one copy to the

. Department  of = Corrections,.. Attention: - - Sharon : Shue;:

Telecommunications Managers,. P. O. Box 41110, MS:::61, Olympia,

'AT&T{andeTifyiii mﬁtuailyﬂégféé upon: -the seléction® and.

gnage that appears on the .Public ‘Pay:Telephones
osures. Staff Public:Telephones:: hall: comply

' Operator Corisumer Services Improvement Act of 1990. - - -

" 16)

Each party agrees to indemﬁify,and hold the otﬁer harmless

_ against all claims;,1oss;:Qr?1iability€ari$ing:from changes
-~ “to or destruction of property.or injury to persons. occurring
as - a result of any negligent.act. by. or on -behalf of the

‘indemnifying party or arising, ‘out  of or ' connected .with

" indemnifying party's telephone. equipment. or-services:or upon

" the¢ ‘indemnifying party’sAfailureAtogperform'oraobserVe'any

17)

‘051igafi¢n;ﬂcqnditipn or, undertaking of -the RFP;: the Prime
“Contract br‘thiSfAQreement. R T AR,

In’ the éVenf‘fthat; the Department . terminates the Prime
‘Contract, whether with briwithoqt~cause,-including?és a result

of a material breach by AT&T and/or its subcontractors, ATET
shall have the rightAimmediately,to_terminate.this Agreement

- without 1liability to PTI for compensation or for“damages. of
‘any kind, whether on account of the loss by PTI of present or
prospective profits on services or.anticipated-services; or on
‘account of any other cause. In the event that the State
‘terminates the Prime Contract as to one or more institutions’
in USWC ‘and/or GTE territory but not in PTI territory, 'AT&T .
- shall use its reasonable best efforts to maintain the Prime

_5_>-




18)

19)

20)

21)

Contract in full force and effect as to all covered facilities
in PTI territory.

AT&T may terminate this Agreement upon written notice if PTI
has defaulted in the performance of its obligations under this
Agreement. Such termination shall be effective thirty (30)
days after written notice by AT&T, unless such default or
breach has been cured, or in the event of a default or breach
that cannot be cured within that time, PTI has commenced a
cure and provided adequate assurances that it will conclude
the cure to the satisfaction of AT&T and the Department. In
the event of' a default by PTI, any equipment or software
installed by PTI pursuant to this Agreement shall ‘remain in
place, without penalty to AT&T. ' :

PTI agrees that it is an- independent - ¢ontractor. The
relationship between the parties as set forth herein shall be

limited to the performance of the services set forth in this
Agreement and shall not constitute either ‘a jeint venture or

A'a'partnership. Neither party may obligate the other to pay
‘any expense or liability except upon the written consent of

the other.

The failure of either party to enforce strict performance of
any provision of this Agreement 'shall not - be construed as a
waiver of its right to assert or rely upon such provision or-
any other provision of this Agreement.” - . :

'Subjéét‘to:the disclosure and réportihg requirements of the
Prime Contract: ' . : : -

;”(Q) The partiés hereto ekpressly agree that. all information

relating to AT&T Non-Sent Paid cCalls carried through’ the
f pe1ephone instruments is proprietary to AT&T. : a '

Agreement will be marked in a manner: to indicate ‘that ‘it.is-
considered proprietary or otherwise subject ‘to . limited
distribution. If such»information»is-prOVided’Orally,jthe'

'(c)..With,respect to the proprietarY'information’definéd-in

subsections (a) and {(b) above, .the party receiving ‘such
information will ' - ' :

(1) hold the information in confidence and pProtect it in
accordance with the security restrictions by which it
protects its own proprietary or confidential information
which it does not wish to disclose; :

- 6 -



22)

23)

(11) restrict disclosure of such information to its
employees or agents with a need to know and not disclose
it to any other parties;

(1ii) advise those employees and agents of their
obligations with respect to such information: and

'(iV)' use such information only for the purposes of this

Agreement, except as may otherwise be agreed- upon in-

writing.

(d)_'~’The:~party receiving such "information will have no.

obligation to- preserve the proprietary ‘nature 6f any
information which B Lo S S

(1) was previously known to it free of any obllgatlon to

keep it confldentlal"

(11) is dlsclosed to third partles by the ‘other party
1thout any.. restrlctlon,

(111) is or becomes publlcly avallable other than by
unauthorized dlsclosure, or

(1v) is. 1ndependently developed by 1t,'

(e) ThlS paragraph ‘20 and the confldentlallty obllgatlons

imposed hereunder shall survive and remain 1n"e§feqt:

notw1thstand1ng the texrmination of thls Agreement

For the duration of the concession term, PTI shall malntaln

insurance coverage. of at least -the - following types and’
amounts: .(a) $1,000,000 . {One MilYion- Dollars) ‘Bodily Injury“

and Property Damage Comblned Single Limit or its equivalent;
(b). Workers' Compensation as required by Washlngton law; (c)
$1,000,000 (One Million.Dollars) Employers’': L1ab111ty and (d)

. $1,000, 000 . (One Million . Dollars) Auto Llablllty coverlng
Bodlly In]ury and. Property Damage Combined Single’ Limit ‘or its
equ1va1ent.u PTI shall :provide AT&T with a certlflcate of .

insurance evidencing such coverage ‘prior to the’ signing of

~ this Agreement. This certificate shall duarantee at’ least

thlrty (30) days- notice to AT&T of cancellatlon and" shall show

-AT&T as an addltlonal insured.

All notlces required herein shall ‘be in writing and dellvered
to the other party either  in- person, by first class’ mail or
transmitted by fac51m11e to the following address or facsimile
number:




24.

If to AT&T:

ATEY ' ERRREE I

4460 Rosewood Drive, Room 6330

Pleasanton, CA 94588 ’

Attention: State of Washington
Account Executive :
Consumer Sales Division

Facsimile no.: (510) 224-5498

Tel. no. (510) 224-4926

If to PTI:

Pacific Telecom; Inc.

805 Broadway

P. .O. Box 9901 - e

Vancouver, WA 98668-8701

Attention: Calvin K. Simshaw
' .. Attorney

r

 Facsimile no.: (206) 699-5953

Tel.'NO.:_~ . (206) 699-5958
If to the Department;

State .of Washington

Department of Corrections

P.0O. Box 9699, MS: "FN-61
Olympia, WA 98504

Attention: Sharon Shue
Telecommunications Manager
Division of Information Systenms

Facsimile no. (206) 586-8723
"Tel. no. (206) 753-6339 B

The name, address or facsimile number for notice may be

»deSignated agent or three (3) business days after mailing,

whichever is -earlier. If transmitted by facsimile in
accordance with this Section, notice ‘shall be "deemed given
when actually received by the individual addressee or

designated agent or one (1) business day after transmission,
whichever is earlier. ’

Bond



25. Entire Agreement

This BAgreement and the documents- incorporated herein by
reference constitute the entire understanding between the
parties and supersede all prior understandlngs oral or
written representations, statements, negotiations, proposals
and undertakings with respect to the subject matter hereof.

TELEPHONE UTILITIES OF ' AMERICAN TELEPHONE AND

WASHINGTON, INC., dba TE RAPH COMPANY
PTT COMMUNICATIONS ]
(::}7111:;/7/~4y%§ .
By: L ALCTTITN By: __ ‘
(7@@nature& ' iafﬁ-f*f (Slgnature)
Joi C. Erickson A L Jollm Pows]]
(Typed or Prlnted Name) ST (Typed ‘or - Prlnted Name)
Executive Vice President/General anageru‘ , | f&xlﬁs V‘?
(Title) (Txtle)'?** :

4/12)52
(Date) °




_AGORD. CERTIFICATE OF INSURANCE
»CER ‘ THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY ARS

CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS CERTIFICATE
DOES NOT AMEND. EXTEND OR ALTER THE COVERAGE AFFORDED BY THE

WILLIS CORROOR CORPORATIOR OF SEATTLE -POLICIES BELOW.
P.0. Box C-3sZM .
Seattle, WA 9812% ‘ COMPANIES AFFORDING COVERAGE
{206} 386-7491 . N )
COMPANY Industrizl Indemnity Company
Attn: Rob Yan remer A
COMPANY
: B
INSURED LETTER

Telephone Utilities of Washington, Inc.
dba PT! Communications
8102 Skansie Avenue

COMPANY C
LETTER

Gig Harbor WA 98335 - co,;,p,m_v
Attn: Cal Simshaw / VH1065" werren D
» CoMPANY |-
LETTER
"COVERAGES - '

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO TﬁE:'iNSUREQ NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TEAM OR CONDITION OF ANY CONTRACT Of CTHER DCCUMENT WITH RESPECT 70 WHICH THIS.
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN. THE INSURANCE AFFORDED BY THE'POUCIES‘DESCFHBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS ARD CONDITIONS OF SUCH POLICIES. LiMlTS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS - v :

co POLICY, Erreénvs_éoucv EXPIRATION

TYPE OF INSURANCE - POLICY NUMBER LINTS

LTR DATE (MMIDDIYY)  |DATE (MM YY) ) )
GENERAL LIABILITY i ' T e GENERAL AGGREGATE s 20,000,000
A X COMMERCIAL GENERAL LIABILITY NG 902-5266 01/01/92 01/ mV/ 93 PE.QDIECIS-CCLQPEQQ AGG. § 2,000,000
CLAIMS MADE X  OCCUR. ' - o __PERSONAL & A0¥. myuRY 5 1 ,000,000
X OWNER'S & CONTRACTOR'S FROT. . EACTY CCCURRENCE s 1,000,000
‘ FIRE DAMAGE-i5ny che e} § 50,000
MED. EXPENSE iAny one parson} 3 5 »000.

) : COMBINED SINGLE s .
A ANY AUTO NA 902-5267 '01/01/92 01/01/93 LY _ 1,000,000

ALL OWNED AUTOS BODWY INJuRY

A SCHEDULED AUTOS (Per person)
HIRED AUTOS _ , BODILY - IKIURY. s
NON-OWNED AUTOS ) ’ S {Per accicenty -
GARAGE UABILITY .
PRCPERTY DAMAGE -8
EXCESS LIABILITY ] . EACH CCCURRENCE 3
UMBRELLA FORM ) ) ) ' AGGREGATE - s
OTHER THAN UMBRELLA FOR)2 ' .
— - : ———— S e A
WORKER'S COMPENSATION - _ STATUTORY LimiTS,
D : EACH ACCIDENT s
Insured with State Fund DISEASE—POLICY LiMIT s

EMPLOYERS® LIABILITY .
UESEAS_E—EACH EMPLOYEE 3

OTHER

DESCRIPTION OF OPERATIONS/LOCATIONSIVERICLES/SPE CIAL ITEMS This certificate addresses all operations, premises,

and activities of the named insured. Please see attached for special provisions. .

Re: Inmate Telephone System and Recording/Monitoring at Washington Department Correctional Institutions
and Work Release Facilities (the "RFP™) ) ’

CERTIFICATE HOLDER ~ ) """E:_Ahcizl.mnqn

SHOULD ANY GF THE ABOVE DESCRIEED POLICIES BE CANCELLED BEFORE THE

22;25 v b . EXPIRATION ADATE THEREQF, THE ISSUING COMPANY WiLL ENDEAVOR TO
osewood Drive, Room 6330 .20 = ’

. MA) WRITTEN ¥ : »

. santon CA 95588 ) L DAYS WS:ITTEN NOTICE TO THE CERTIFICATE HOLD;F NAMED TO T_HE
State of Washington ‘ : LEFT. BUT FAILURE 7O MAIL SUCK-NCTICE SHALL IMPOSE NG OBUGATION OR

Account Executive - ) LABIITY OF ANY KINT UPON THEJCOM SNY.ITS AGENTS OR REPRESENTATIVES.
 Consumer Sales Division : '

: ‘AUTHORIZED REPRESENTATIVE  WILL) ) R@RSQR TION OF SEATTLE
cc: H.V. Tran, Pacific Telecom, ¥nc. (433) JOHN L. LOKOSH ol . Y\

ACORD 255 (7/90) €ACORD CORPORATION 1990



SPECIAL PROVISIONS

General Liability Insurance

1.

The insured under this policy includes:

Any person or organization, for whom the named insured is obligated by virtue of a w:riner').' '

contract or agreement 1o provide insurance such as is afforded by this policy, but ‘only-in
respect of operations by or on behalf of the named insured or- of facilities of the named

insured or used by them. The insurance afforded 1o any person or organization as an -
insured under this paragraph shall include only the insurance that is fequired to be-provided -
by theterms of such agreement to procure insurance, 'and}hep only to the exient that such. .
.insurance in‘is included within the terms of this policy. o ’ e

If the written contract or agréement requires primary coverage for the additional insured, the
insurance afforded under: this ‘policy to' such-addiional insured is- primary: and any other . 7+

insurance which such additional insured may have will be treated as excess insurance.

Except with respect to the limits of insurarice, this insurance applies separately to each
insured against whom claim is made or "suit” is brought. ' :

The ‘named ‘insured is permitted to waive subrogation under a wrilten contract -befor-e an

- accident or loss.

ile Liability.Ir

The insured under this policy includes anyone who is not otherwise excluded under the policy .
“and is liable for the' ¢onduct of the named insured, but only to the extent of that liability .

_Except with respect 1o the limit of insurance, the covérage afforded applies separately to
‘each insured who.is seeking coverage or against whom a claim or "suit” is brought. -

The named insured is permitted to waive subrogation under a written contract before a loss.

-

4
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- - GENERAL INSURANCE COMPANY OF axtes=
@~ ) FIRST NATIONAL INSURANCE COMPAR v
d OF AMERICA
SAFECO ' HOME OF FICE. SAFECOPLAZA

SEATTLE WASHINGTON 98185

| BOND NO. 5725862
KNOW ALL BY THESE PRESENTS, That we, TELEPHONE UTILITIES F
WASHINGTON, INC. dba PT1 COMMUNICATIONS, a Washington corporation.
having an office 8l ‘8102 Skansie Avenue, Gig Harbor , WA 898335, as
p};ncspa:, aﬁ& SAFECO'lNSURANtE COMPANY OF AMEéicA;'aiwash;ng:On
corporation, of SafBQO'P!éza, Séaf{le, W4'98185,_a$ Suretly, are
held and firmly béun_d Gnto AMERICAN TELEPHONE AND TELEGRAPH
COMPANY, a8 New York co;porarisn hav?ng an.offfce afiZéE'NoElh-MapJe
Avenue, Bésiingﬁﬁidge, NJ 07920, as Obtligee, iﬁ'thé beﬁal sum of
ONE HUNDRED TWENTY THOUSAND. AND. NO/ 100 DOLLARS ($120.000. 00;
la%ful money,ofbthe UnifédAS}éreg,,fd? payment cof thch sum, well
andqfkﬁly'to be<madé;:we_b}hd40urselves, Our successors and

assigns, jointly and severally, firmly by these presents .

THE CONDITION OF THIS OBLIGATION IS SUCH. Tna WHEREAS, the
Principal entered into>aﬁcer}éihlsﬁbcontracl Agreement wilh the
Obligee, dated the iBih day ‘of Maréh,A1992, wherein the Principal

has agreed to fully perform i1s porticn of the ‘services feauired -
and the payment of commissions due or owing 1o lhe State of Wash-
ington Depariment of Correctionsg Bursuant 1o Request for Proposai
No. CRFP2562, dated September 4, 1881, snd as set forth in 3 Prime
Contract between the State of Washington Depar tment of Corrections
and American Ielephong and Telegraph Company, a New Ycrk, corpora-
tion, for an Inmate Telephone System and Recordjng/MOhito:ing at
Department Correciional lnslilutions angd Work Release Facils:ies,
that covers the provision of loca! service, public teleshgne equip-
ment and moniloring“and_recording equipment :n the respective
terrilory-of the above named Ppincipal, said Contrsct being incor-
porated herein By reference. ang 8s more fully set forth in ca:g
Subcontract Agreement :

Page 1 of 2 Pages




BOND RO. 5725802

NOwW, THEREFORE, if the Principa!l shal?t weil and trely perform end
futfill all of the covenants, terms anc concilions of 1he s&:d
Sub conltract Aoreemen*, and gusrantee payment of commissions dué cr
owing to the State of Washingtion Depﬂr.ment of Corrections, then
this obligation shall be nell and void; otherwise 12 remain 1n fy!
force and effect. No right of action shsll accrue on this bond ic
or for the use of any person or corporation other than the Qbligee
rs

named herein or the heirs, executors, adminisirators or successo
of the Obligee. : : o S

PROVIDED, HOWEVER:

1. This bond shall cont:nue in force until<March 15 ]923, or
© unti'l the date of exp:rat:on of any Conl;nuatxon Certificate
execuied by the Surely..
2. This bond may be.cancelled by. the ‘Surety by the <end-ng af

notice in‘writing 16 The’ Obl:gee stating wher, no! lecs than
ninety (80) .days thereafter, bigbility hereunder shall- i
terminate as to subsequent acts or omissions of the Pr:nc:pal

IN“WWTNESS.WHEREOF ‘thé above bounden portnes have nxeculed th:s
insltrument, ihis Sth day of  April » 1882

TELEPHONE ‘UTILITIES OF WASHINQTON NG,
~dba PTI COMMUNICATIONS . . o ﬂ

inc l»pa.l -

SAFECD I NSURANCE CONPf;f OF AMERICn

By%ﬁ[éthJﬁi_J¢iL>/’

Mutiel M. van Yeen
Al{orneyatn Fact

Marsh & Mclennan, Inc.
PT1-B-SUR-328 -



POWER SAFSCOINSURANCE COomBanNyY &

f@ SR OF ATTORNEY RomE OFFICE Sa
STATTLE. WASHI!
SAFECO

No. 6907

KNOW ALL BY THESE PRESENTS: -~ - _

That SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF AMERICA ezch
2 Washington corporation, does each hereby appoint

MURIEL M. VAN VEEN, Portland, Oregcn —— -

its true’and Jawful antorneyis)-in-fact. with full authority 10 execute on its behailf fidelity and surety bonds or undestakings
and other documents of a similar character issued in the course of its business, and 1o bind the respecuve company therebv.

IN WITNESS WHEREOF, SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY
OF AMERICA have each executed and artesied these presems

this 20th : dayot _ _ January . 1084

CERTIFICATE

Extract from the By-Laws of SAFECO INSURANCE COMPANY OF AMERICA
and of GENERAL INSURANCE COMPANY ‘OF AMERICA:

“Article V. Section 13. — FIDEUTY AND SURETY BONDS . . . the President. any Vice President.’ the Secrelary, and any
Assistant Vice President appointed for that purpose by the oﬂ:cer in charge of surety operanons shall each have authomy
to appoint individuals as atterneys-in-fact or under other appropriate pbtles with authomy 1o execute on behalf of- !he
- company. fidelity and surety bonds and other documents of s:mvlar character 1ssued by the company in the course of us
business ... On any msxrumem making or evidencing such appointment, the signaitures may be affixed by facsimile. On any
instrument confemng such authority or on any bond or undenakmg of the company. the seal, or a facsnm-le thereot, may be -
impressed or affixed or in any other manner réproduced; provided. however, that the seal shall not.be necessary to the
‘validity of any such instrument or undertaking.”

Extract from a Resolunon of the Board of Directors of SAFECO INSURANCE COMPANY ‘OF AMERICA
and of GENERAL INSURANCE COMPANY OF AMERICA adopied July 28. 1970.

“On anv cenificate executed by the Secretary Of 3n assistant secretary of the Company Setng out.
1) ihe provis:ons of Arucie V, Section 33 ol ine By-iav:z, ana :
in) A copy of the power-of- -3anorney appointment. execuied pursuant xhereto and
(i1} Certifying that said power-of- attorney apposntment 1s in full force and ettecr.
the sanalure of the cerntying officer may be by tacsimile. and the seal of me Company may be a tacsimie thereof

. Boh A. Dickey, Secretary of SAFECO INSURANCGE COMPANY OF EMERICA ang of GENERAL INSURANCE
COMPANY OF AMERICA. do hereby cernfy tnat the (oregomg"exuac!s of lhe By-Laws ana of a Résolution of the Board of
Directors of these corporations, and of a Power of Attorney vssued pursuant thereto. are true and correct: and that both the
By-tLaws_the Resolution and the Power of Attorney are soll sn full torce and etfecs

IN Wl_TNESS WHEREOQOF. t have hereumo set my hand and affixed the ‘iacs'mnle saal of sa1a corporation

ths _bIa

dayot ____Rpril._ 1092

g3 5 )
_S 372 PRI 3.°86 ='°m -9:\u<-\






T-NETIX, Inc.

67 Invemess Drive East
Englewood. CO80112USA
Corporae Offices: (303)”79091 1}
FAX: 43030 790-9540

NASDAQ Svmbol: T\'n
_ March 10, 1998

Sandi Hornung

AT&T

6" Floor ‘

2020 K Street, NW
Washington D.C. 20006

Re: Local Only Facilities - WA DOC -.

ThlS letter 1s 1o outline AT&T’s understanding of the. rcsponmbx]mcs of both AT&T and
T-NETIX in respect to'those Washington DOC facilities listed below where T—NETIX is
carrying the local traffic on AT&T’s behalf. The facxlmcs included are:

WA DOC - Washinglon Women’s
WA DOC - Coyote Ridge

WA DOC - Pine Lodge Pre—Rcleasc
WA DOC - Olympic Correctional
WA DOC - Callam Bay Correcnonal

T-NETIX Responsxblhtles o

T- NETIX will provision the local traffic on AT&T s behalf begmnmg March 3, 1998

T-NETIX will perform or cause to be performed the admlmstratxvc scrv:ces requ;red on
behalfl of AT&T.

AT&T Responsibi]ities

AT&T will purchase alli mmale lelcphonc sets. AT&T ora subcomractor 10 AT&T will
provide any required maintenance of lhc phones.

AT&T will reimburse T- NETIX for the commissions paid, for the cost of the inmate
tclephone lines, and for the charges billed T-NETIX by its billing agent ZPDI, including
bad debt, unbillable calls, billing agent service fees and LEC fees ("Reimbursements”).
Bad debt, unbillable calls and LEC fees are billed to AT&T at actual cosis. passed on to
"ZPDI from the LECs. The bxllmg agent service fees are billed 1o AT&T at the rate T-
NETIX receives which is discounted ‘based on T- NETIX’ 1otal volumc with ZPDI.

AT&T will also remit to T- NETIX a $.10 transaction fee per call processed

- ("Transaction Fees”). T-NETIX will apply the cash revenue remitted for the benefit of
AT&T from the billing: agent ("AT&T Cash Revenue™) aoamst the no(ed



“cc: Karen Casciotta - AT&T

Reimbursements and Trahsacnon Fees. Inthose instances where ‘Réimbursemems and.
Transaction Fees exceed AT&T Cash Revenue, T-NETIX wxl! mvmcc AT&T. T-
NETIX will provide to AT&T a full reconciliation of the amount due on a monthly basis

by facility. The net amount due to/from AT&T will be outlined in a supporting schedule.

These facilities will be and included in AT&T’s current local only facxhty nvoices and

supporting schedules.

AT&T shall have the right 10 audit any records upon 30 days written notice. ~

Please sign the attached copy as agreement. If you have any questions plcasc do not
hesitate to call myself or Shannon. :

Sincerely,

TNETIX,Inc_,

John Giannaula
VP Finance

: Accepted by

Sandi Homung AT&T
Russ Vitale - AT&T | |

Kalja Christénsen - T~NETD\ .]nc ‘
Shannon Femmore T—NETIX Inc;

TRy
e ’f?-,\a
‘n\'. /' 3 )

ooz
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' BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

SANDRA JUDD, et al., v
DOCKET NO. UT-042022
Complainants,
v. - - - | RESPONSES TO
: ‘ | T-NETIX, INC.’S FIRST SET OF

AT&T COMMUNICATIONS OF THE { DATAREQUESTS TO N
PACIFIC NORTHWEST, INC.; and 1 COMPLAINANT SANDY JUDD
T-NETIX, INC., :

Respondems.

Pursuam to WAC 480-07—405 T-Netix, Inc. ("T-Netix"), by and through its-

attorneys of record, Ater Wynne LLP, hereby requests that Complainant Sandy

Judd provide responses to the following Data Requests to the under51gned within

ten (10) busmess days after service of these Data Requests.

THESE  DATA REQUESTS ARE CONTINUING REQUESTS AND
REQUIRE TIMELY SUPPLEMENTATION OF ANSWERS AND PRODUCTION

OF DOCUMENTS AS ACQUIRED DURING THE PENDENCY OF THIS
PROCEEDING.

| L INSTRUCTIONS
A. ANSWERS TO DATA RE‘QUESTS |

1. These Data Requests are to. be answered fully, in writing, within ten

(10) business days after service, which mc]udes Data Requests that are faxed or
emailed to you.

2. These Data Requests are continuing’ in nature. In the event you
discover further information or documentation which alters, modifies, deletes, or
augments the responses given now or any time hereafter, you are obligated to
change, supplement and correct all approprlate responses to these Data Requests

. . o : SIRIANNI YOUTZ
_RESPONSES TO T-NETIX, INC.’S FIRST SETOF . MEIER & SPOONEMORE
DATA REQUESTS TO SANDY JUDD -1 719 SECOND AVENUE, SUITE 1100

IWUTC DOCKET NO. UT-042022} ‘ SEATTLE, WASHINGTON 98104

s tanss Ana ARRA v cs SRR A e,




T-NETIX DATA REQUESTNO. 3:

ldentlfy all state correchonal mshtuhons from which you allegedly received
inmate collect calls since August 1,199%.

RESPONSE Monroe Correchonal Complex; : McNeil Island Corrections

Center.

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

' %, -SIRIANNIYOUTZ .
RESPONSES'TO T-NEI’IXz INC’S FIRS'I‘SETOF . ER&SPOONEMORE

'DATA'REQUESTS TO $A] DY JUDD -8 ~ T9SECONDAVENUE,SUITE1100°
TWHTE DECKET NGO 110299 © . o SEATTLE. WASHINGTON ORti -




RESPONSES DATED: April 4,2005. e
| SIRIANNI YOUTZ -
- MEIER & SPOONEMORE

11 0 Millennium Tower

- 719 Second Avenue -
Seattle, WA 98104
Tel.:  (206)223-0303
Fax: (206) 223-0246
Email: jmeier@sylaw.com

| ' o SIRIANNI YOUTZ N
RESPONSES TO'T- NETI_X INC ’SFIRSTSE'I‘ OF | 'MEIER&SPOONEMORE N
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L'”% i c““\“‘ R
h‘? %‘ FERE I I S

2
3
4
5 | , _ ' . . :
BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION
. | _
SANDRA JUDD, et al,, , ‘
7 DOCKET NO. UT-042022
Complainants, '
8
r v. RESPONSES TO
of - : T-NETIX, INC.’S FIRST SET OF
10 | AT&T COMMUNICATIONS OF THE DATA REQUESTS TO
| PACIFIC NORTHWEST, INC.; and COMPLAINANT TARA HERIVEL
11 )| T-NETIX, INC.,
12 “ o Respondents.

13

Pursuant to WAC 480-07-405, T-Netix, Inc. ("T-Netix"), by and through-its
attorneys’ of record, Ater Wynne LLP, hereby requests that Complainant Tara
Herivel prowde responses to the following Data Requests to the undersxgned
w1th1n ten (10) business days after service of these Data Requests.

14
15
16
17 | REQUIRE TIMELY SUPPLEMENTATION OF ANSWERS AND PRODUCTION

OF DOCUMENTS AS ACQUIRED DURING THE PENDENCY OF THIS

18 PROCEEDING

19 I. INSTRUCTIONS

20 A.  ANSWERS TO DATA REQUESTS

21
1. These Data Requests are to be answered fully, in writing, within fen

(10) businiess days after service, which includes Data’ Requests that are faxed or
emailed to you.

22
23

- 2. These Data Requests are continuing in nature. In the event you

discover further information or documentation which alters, modifies, deletes, or

25 || augments the' responses given now or any time hereafter, you are obligated to

26

SIRIANNI YOUTZ

' RESPONSES TO T-NETIX, INC.'S FIRST SET OF MEIER & SPOONEMORE
DATA REQUESTS TO TARA HERIVEL - 1 719 SECOND AVENUE, SUFE1100
IWUTC DOCKET NO. UT-042022] | _ - SEATTLE, WASHINGTON 98104

T MR a2 T AV IMNE) vVl BDAC

'I_'HESE DATA REQUESTS ARE CONTINUING REQUESTS AND

change, supplement and correct all appropriate responses to these Data Requests -




10

11

12

13

14

15
16
17
18
19

20

21

22

23

24

25

26

T-NETIX DATA REQUEST-No. 3:

inmate collect calls since August 1, 1996.

Center.

|| RESPONSES TO T-NETIX, INC/S FIRST SETOF

HERIVEL - 8

Identlfy all state correctional institutions from which you allegedly received

- RESPONSE VMA(SﬁrQe.Correctional Complex; Airway Heights Correctional

ORE

CRATTIE WACHNY T Ood4na’

a7 MEIER' & SPOONEMORE -~
' 719 SECOND AVENUE, SUITE 1100 '



RESPONSES DATED: April 4, 2005.
j SIRIANNI YOUTZ

Jonathan ¥. Meier (WSBA #19991)
. Attorney for Complainants

1100 Millennium Tower
719 Second Avenue
Seattle, WA 98104
Tel.: (206) 223-0303
Fax: (206) 223-0246
- Email: jmeier@sylaw.com

I | » SIRIANNI YOUTZ
RBSPONSES YO, T-NE'I'IX INC’S FIRST SET oF " MEIER & SPOONEMORE
A REOL ‘ G 7;95monpmmuz,svmmmo
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BEFORETHE
WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

SANDY JUDD and TARA HERIVEL,

‘Complainants, Docket No. UT-042022

V.

AFFIDAVIT OF NANCY LEE IN

AT&T COMMUNICATIONS OF THE ;U&IT%ETF%%TS'U%TXA’RH;C’S
PACIFIC NORTHWEST, INC., and T-NETIX, ! MARY

INC.,

DETERMINATION

Respondents.

I, Nancy Lee, do hereby affirm the following:
1 aﬁ)'ﬂ]c Senior Vice President for Billing Services at T-NETIX, Inc. My business
address is 14651 Dallas Paﬂdvay, Suite 600, Dal]a'é_,.'I_'X_ 75240. . ' ¢ é/\}
I_have he]d_ my current _posiﬁon since 2003. In 1990, I became emplpyed_by.Gateway, an , \/)
inmate service provider acquired by T-NETIX in 1 999, and served m several .capacities
there, including Vice President.of Adminisﬁﬁtion' (1994) and Chief F’mahcial Officer
(19955. My previous bbsitions at T-NETIX were Vice President -’of Billing Services
(1999§2002) and Vice Pfesi‘deni of Strategic Planning (2002-2003). |
I am making this affidavit in suppén of the Motion for Summary Détcnninaﬁon' filed by

T-NETIX, Inc. in this proceeding. Specifically, I will describe the research that I

~ supervised regarding calls placed bymmatcsm Washington to Ms. Sandra Judd and Ms.

Tara Herivel, based on phone bills that they ha;vé provided. ‘I will also verify the results

of that research.

R



4. Ms. Judd has produced phone bills for the pertod Febmary 26 1996 to September 17
- 2000. Ms. Henvel has prodnced phone bills for the penod November ll 1999 to
November 30, 2000. Because these documents were volummous Iwas provxded a
summary of these bills that hsted Ms. Judd’s and Ms Henvel s terminating phone
numbers and all of the oﬁginating numbers fr_om which inmates placed collect calls in the
‘State of Washington. | | .

5. I provided this summary to T—NETIX personnel that I supervxse I requested that each
-poss1ble call path — ori. gmatmg number and tenmnanng number — be researched to. ﬂnd
out whether the calls were local, intraLATA, or interLATA.

6. This research was conducted by enteﬁn g the oxiginating and tenninating numbers into a
database. This database uses Vertical and Horizontal Coordinates v &H Coordinates) to
measure the distance of cal]s and -categon'ze them as local, intral ATA, or interLATA

7. The research conducted by my staff showed that all of the calls. listed on the summary of

Judd’s and. Henve]’s bills were exther local or mtraLATA None of these calls were

mterLATA or 1ntemat10na1 calls.

1 afﬁrm in accordance with the laws of pequry in the State of Texas, that the foregomg is

%Mo@

Nancy '
Senior che President of Bﬂhng Services

tiwe and con'ect

SUBSCRIBED AND SWORN TO BEFORE ME this 20" day of April, 2005,
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Court of Appeals of Washington,
Division 1.
Sandy JUDD, Tara Herivel, and Zuraya Wright, for
themselves, and on behalf of
all similarly sitvated persons, Appellants,
v. _
AMERICAN TELEPHONE AND TELEGRAPH
COMPANY; Defendant,

GTE Northwest, Inc.; Centurytel Telephone Utilities,
Inc.; Northwest
Telecommunications, Inc., d/b/a PT1
Communications, Inc.; U.S. West
Communications, Inc.; Respondents,
T-Netix, Inc., Defendant.

No. 48075-8-1.

April 14, 2003.

Phone call recipients brought action against -

telecommunications: providers seeking injunctive
relief and damages based on alleged nondisclosure of
telephone rates to those accepting long distance
collect calls placed by inmates housed in state
correctional facilities. The Superior Court,” King
County, Kathleen Learned, J., granted one provider's
motion for summary Judgment and dismissed the
other claims with prejudice. Recipients appealed. The
Court of Appeals, Grosse, J., held that: (1) statute
which directed Utilities
Commission to establish rules regarding appropriate
disclosure of rates did not provide independent basis;
absent any reference to Commission or its
regulations, for recipients’ claims, and (2)
Administrative Procedure Act was ‘sole means to
challenge validity of regulations.

Affirmed.
Appelwick, J., dissented with opinion.
West Headnotes

[1] Telecommunications €323

372%k323 Most Cited Cases . _

Statute which directed Washington Utilities and
Transportation Commission ("WUTC") to. establish

~ rules to require the appropnate disc]osure of rates of

certain phone service providers d}d not provide

and Transportation -

Page 1

independent basis, absent any reference to WUTC or
its regunlations, for phone call recipients’ direct claims
against telephone companies for their failure to make
contemporaneous rate disclosures required by
regulations, as regulations, rather than statute, require

companies to make contemporaneous disclosures.
West's RCWA 80.36.520.

12} Statutes €210

361k210 Most Cited Cases _ _
Statutory policy statements do not give rise to
enforceable rights in and of themselves; it is the
statutory sections that follow the policy statement
that provide the enforceability of certain rights.

[3] Telecommunications €323

372k323 Most Cited Cases

In order for there to be a failure to disclose rates
charged for collect telephone -calls that is actionable
under the Comsumer Protection' Act (CPA), the
failuore must violate the rules adopted by the
Washington Utilities and Transportation Commission

(WUTC) pursuant to the altérnate operator services

disclosure statute. West's RCWA 19.86.010 et seq.,
80.36.520. .

[4] Telecommunications £&-328.1

372k328.1 Most Cited Cases ‘ )
Once a tariff has been properly filed with and
accepted by the Washington Utilities and

- Transportation Commission (WUTC) by a telephone
company, a consumer is conclusively presumed to -
know the tariff's contents. West's RCWA 80.36.100. -

"I51 Telecommunications @;>323

372k323 Most Cited Cases :

Administrative Procedure Act was sole means for
recipients of collect telephone calls from state prisons
to challenge validity -of Washington Utilities and
Transportation Commission. (WUTC) regulations

“which removed local exchange companies from

alternate operator services disclosure ‘regnlations,
despite recipients’ a]legaﬁon that their claims were
exempt from Act under "money damages only”
exception; claims sought injunction, claims sought
damages outside of mere compensation for injury,
and recipients did not bring WUTC into the suit.
West's RCWA 34.05.510; 80.36.520.

161 Administrative Law and Procedure €>'_"':’657 1
15Ak657 1 Most Cited Cases

- © 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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The Administrative Procedure Act is the exclusive
means of judicial review of agency action and
governs  challenges to the validity of agency
regulation. West's RCWA 34.05.510.

171 Administrative Law and Procedure €391
15Ak391 Most Cited Cases :

When the Legislature specifically delegates to an
administrative agency the. power to make the rules,
there is a presumption that such rules are valid.

18] Telecommunications €323
372k323 Most Cited Cases
Telephotie company never provided long distance
_telepbone or long distance operator services ‘with
respect to prison inmates, ‘but rather was Hmited to
providing local telephone service, and thus could not
be hable in phone call recipients’s action against
telecommunications
nondisclosure” of télephone rates to those accepting
long -distarice collect calls placed by inmates housed
in state cotrectional facilities.
**1103*762__‘Chris Robeit Youtz & Jonsthon P.
Meier, Marie Gryphon, Seattle, WA, for Appellants. -

Timothy J. O'Connel & Kendall J. Fisher, Kelly

Twiss Noonan, Carol S. Arnold, Robert B. Mitchell

& Athan E. Tramountanas; *763 Julia Parson Clatke, -
Kathleen - 'M. - O'Sullivan, Teresa ~W. Gillespie, -
Kirkland, - Doriald -H. Mullins Seatile, WA, for

Respondents..

GROSSE, J.

The Legislature created a statutory’ scheme for the
_regulation of alternate operator service companiés. It
included a cause of action against providers of
telecommunications’ services for violation of the
.Consumer Protection ‘Act to assure appropriate

disclosure of telephone rates. - However, the
Legislature did so only for violations of the
regulations promulgated by the Washington Utilities

and - Transportation Commission. ‘Fuither, the
Legislature preempted any direct action against the

phone companies. The decision of the trial court is
affirmed. ‘ '

. **1104 FACTS -
Sandy ‘Judd, Tara Herivel, and Zuraya Wright,

hereafier collectively referred to as Judd, brought an -

action against five telecommunications providers

seeking injunctive relief and damages, including -

damages. for violation of Washington's Consumer

Protection Act (CPA). [FN1] The suit is based on the

providers ©  for alleged

Page 2

alleged nondisclosure of telephone rates to those
accepting long distance collect calls placed by
mmates housed in Washington State correctional
facilities. Sandy Judd and Tara Herivel received and
paid for intrastate long distance collect calls from
prison inmates in Washington State. Zuraya Wright
teceived and paid for interstate long distance collect
calls from a Washington State prison inmate. | FN2]

‘FN1. RCW 19.86 et seq.

FN2. The case was brought, but never
“certified, as a class action for those persons
who have been called by inmates at any time
since June 20, 1996.

*764 As argued by Judd, the appeal primarily |
involves a question of whether the phone companies. . -
assured the sufficient and appropriate disclosure of -
rates: charged to consumers for services. provided = -
while connecting both intrastate and interstate - long

distance calls' fromi the correctional facilities. “We- - .

note,-as. did ‘the ‘trial court, that in doing so, Judd

“challenges the legitimacy of the Washington Utilities

and .. Transportation ~ Commission  (WUTC)
regulations; ‘without resorting to. the Administrative -
Procedure Act [FN3] or making the WUTC a party -
to.the action. - :

FN3. Chapter 34.05 RCW.

The respondents are three of the five telephone
companies sued. U.S. West Communications, Inc.’
(now Qwest Corporation, hereinafter Qwest); GTE
Northwest, Inc. (now Verizon Northwest, Inc.,
bereinafter Verizon); .and CenturyTel Telephone
Utilities, Inc. and Northwest Telecommunications,
Inc. -d/b/a. PTI. Communications; Inc. (now both
known as CenturyTel Telephone Utilities, Inc,,

* heremafier CenturyTel), collectively called the phone

companies or by their current monikers.

Judd's amended complaint alleges that the phone
companies - failed to make’ the rate disclosures.
required under the alternate operator services
disclosure statute, RCW 80.36.520. In that- statute,
the Legislature directed the WUTC to establish rules -

. to require the "appropriate disclosure” of rates of

certain -phone service providers.
provides: ‘ .
The utilities and transportation commission shall
by rule require, at a minimum, that any
telecommunications company, operating as or
contracting with -an alternate operator services
company, assure appropriate disclosure to

The statute

© 2005 Thomson/West. No Claim to-Orig. U.S. Govt. Works.
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consumers of the provision and the rate, charge or
fee of services provided by an alternate opexator
services company.

For purposes of this chapter, "alternate operator
services company” means a person providing a
connection to intrastate or interstate long-distance
services from places including, but not limited to,
hotels, motels, hospitals, and customer-owned pay
telephones.

*765 Judd asserts the phone companies violated the
CPA by not making the required disclosures. Judd
sought- damages under RCW 80.36.530 _[FN4] and
also sought injunctive relief. The complaint does not
allege that phone company rates were excessive; that
there was' an incorrect method of calculation of the

rates; - or that the phone companies and/or the’

. Department of  Corrections conspired to obtain

unreasonable profits. [FN5]- Further, Judd does not: -
* name the WUTC as a defendant; assert any claims <.
" against -it, .or demand or seek action by it.: This; -
despite Judd's argument that the WUTC exceeded its: - -
‘authority in promulgating :its rules or in exempting
the phene companies (as: local exchange companies).
from the disclosure regulations, .or by later granting: -
limited and temporary waivers **1105 to the phone . -
companies regarding certain disclosure requirements. -

FN4. RCW_ 80.36.530 provides  that

violations of altemate operator services rules

are violations of the CPA. The statute is set
“ forth later in this opinion.

FN5. Any allegations concerning excessive -
rates and - profits ‘were raised for the -first -
time on appeal (Opening Brief of Appellants -
at 6 n. 1), are inconsistent with Judd's::
- position below, and will not be considered: "
by this court onappeal. See Brave v. Dolsen -
. Cos. 125 Wash.2d 745, 750, 888. P2d 147 L

(1995).

Verizon was the first of the telephone companies to
respond to the complaint by filing a motion- to

dismiss pursnant to CR 12(b)(6), arguing that Judd
failed -to .state a_claim upon which relief could: be:
granted. [FN6] On October 13, 2000, after a hearing,
the trial court issued a "Partial Decisien on Summary - -
Judgment and Order for Further Briefing,” prov1dmg .

in part:

- FN6. Verizon's argument was based ‘on the ~
fact that RCW 80.36.520 did not impose any:
direct obligation on it, but directed -the.-
WUTC. to promulgate regulations.  Even if: -

Page 3

Verizon had a direct duty under the statute,
Verizon argued it did not violate the WUTC
regulations regarding "appropriate
~ disclosure” because it was exempted from
* them before the 1999 amended regulations
as a local exchange company, or was
- properly granted a waiver regarding the

requirements. Further, - Verizon comrectly.

asserted that Judd'’s claims were subject to
pnma.ry Jurisdiction of the WUTC. .

[R]eading the statute as a whole, the legislature
intended to create a cause of action under the -
Washington Consumer Protechon Act ("CPA")..
only for violations of the regulatxons promulgated .
by.. the Washmgton Ut111t1es and Transportatlon.

*766, Commission ("WUTC") and did not create a

cause of action for actions beyond or outside of the -

regnlanons

The. court ‘held that Judd did not Taise. suchv

v10]atxons but instead attacked the: validity and

sufficiency of the WUTC regulatlons exclusions, and |
waivers. For this reason, the. court held that the -
. telephone compames -were all entitled to dismissal -

from the action unless ‘Judd a]]eged the .telephone-
companies violated WUTC regulations. The court

deferred entry-of - any orders of dismissal for 10-days . *
to a]low Judd to'file supp]ementa] bneﬁng assertmg o
“violations of WUTC regulations. -After the Tesponse -
,deadlme the court - indicated it would -entertain - -
motions to. -dismiss, or stay.t the case; and refer it to the:
WUTC under the doctrine of primary jurisdiction for -

a determination of whether a violation occurred. .

‘Supplemental briefing was provided but it included
no allegations of -violations of WUTC .regulation. -
Thereafter the Jower court dismissed Judd's claims ..

against the. telephone companies with prejudlce on

multiple grounds. First, the court concluded that the .
alternate operator-services disclosure statutes (RCW

80.36.510,. 520, .524, and .530) and the WUTC
regulations created thereunder set forth a cause. of

. action under - the CPA only for violations of the
regu]anons promu]gated in response to the statutes. .

Second, under WUTC. regulations the telephone

companies' status as local exchange companies was
cither exempted from compliance under the - :

regulations or, under later amended regnlations that

po longer provided exemptions for local exchange -

compames Verizon and Qwest properly obtained

waivers temporanly exempting them from certain .
specific_disclosure requirements. The trial court -

determmed that the :case was mnot the proper

proceeding _ for Judd .o challenge the WUTC's .

regulations or actions as.being beyond the scope of

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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the agency’s authority. The trial court determined
that such a challenge is appropriate only in a
proceeding under the Washington Admlmslranve
Procedure Act, citing RCW 34.05.510.

*767 Additionally, as to CenturyTel only, the trial
court took judicial notice of the fact that CenturyTel
was deleted from the prison tclephonc providers.

contract in February 1997, and in any event had

never provided long distance services to  the
correctional facilities, only local service. The court
based its ruling in part on this fact when it entered
judgment in favor of CcnturyTe]

The te]ephonc compames moved for entry of

judgments pursuant to CR _54(b) on grounds there
was 1o just reason for delay. Seeking an immediate
appeal, Judd did not object to entry of final

judgments. Thereafter the trial court entered final

judgments.

Judd appeals the decisions of the trial court. She

asserts that a claim was stated under the CPA for -
violations of the disclosure statutes;  that she .is .

entitled to challenge the validity of the WUTC
regulations through this action; that the WUTC
exceeded. its -authority. in exemptmg local exchange
.companies from the statutory definition of alternate

operator; services -companies in the 1991. regulation, . ‘
and in the later grant of **1106 waivers to Qwest and .

Verizon. Fimally, Judd asserts that the court should

not have partially based its decision "on the

determination that CenturyTel never prowded long
distance service.

DISCUSSION

In 1988 after the breakup of the Bell system, the
Legislature enacted the first component ' of the
alternative operator services disclosure statutes. The
legislation was prompted by a growing number of
non-regulated companies that were popping up to
provide telecommunication services necessary to
long distance service "without disclosing the services
provided or the rate, charge or fee." {FN7] Prior to
the 1988 enactment these "new"” telephone companies
were unregistered with and unregulated by the
WUTC. Unlike. these new ' companies, the WUTC
possessed the power to *768 regulate local exchange
‘companies, like the respondent telephone companies
here. See RCW 80.36.080, RCW 80.36. 140.

FN7. RCW 80.36.510.

In 1989 in response to the Legislature's mandate, the

WUTC promulgated WAC 480-120-141. This rule

Page 4 ‘

mmposed limited disclosure requirements on alternate
operator services companies, but did not include the
full contemporancous disclosure of rates. The rule
was amended in 1991. This amended rule -clarified
the tefin "alternate operator services company” by
excluding local exchange  companies from the
definition. Former WAC 480-120-141 (1991). The
WUTC explained the exclusion of local exchange :
companies from the requirements as follows: .
Unlike LECs flocal exchange companies], AOS
falternate operator services] companies can be seen
as entering and [exiting] markets at will. AOS.
companies were the subject of specific legislative "
enactment. AOS companies often charge higher
rates than LECs, leading to- consumer ‘complaints.
-Consumers often- expect that they are using - their
LEC when they use a pay phone; requirements that
apply to non-LEC  companies ‘to inform the .
consumer that it is not the LEC are reasonable.
Washington State Register 91- 13-078 at 106-07
( 1991)

‘In 1988, as rev1sed m- 1990, the chlslature enacted

RCW 80.36.530, which provides:
In addition to the penalties provided:in: ﬂ'llS txﬂe a
violation of RCW ..80.36. 310;--80: 36:520, or
80.36.524 constitutes an unfair or. deceptive act in .
trade or commerce “in vmlat:on of chapter 19.86
RCW, the- consumer protection act.... It-shall be
presumed that damages to the consunier. are equal
to the cost of the service provided plus two.
hundred dollars. Additional damages must’ be
proved. : ' -

In 1991, the WUTC imposed .a-limit on the
maximum rate to consumers for providing alternate -

-operator services by specific reference to the rates

charged by Qwest and American Telephone and
Telegraph Company (AT & T). Former WAC 480-
120-141(11) (Supp.1991). The WUTC also indicated
that disclosure was required by the alternate operator . -

services companies "upon request " See former ;
WAC 480-120—]41(5)(111)(3) (1991)

*769 In 1999 following changes in gmdelmes and

Tules of the Federal Communications Commission,

the WUTC modified the disclosure requlremcnts -

The modified rules required:
Before an operator-assisted call from an' aggregator -
location may be connected by a presubscribed OSP
[operator service provider], the OSP must verbally
advise the consumer how to receive a rate quote,
such as by pressing a specific key or keys, but no

. more than two keys, or by staying on ‘the line...
This ruIe applies to all calls from pay phones or

© 2005 Thomson/West No Clalm to Ong U.S. Govt Works.
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other aggregator Jlocations, including prison
phones, and store-and-forward pay phones or
"smart” telephones.

Former WAC 480-120-141(2)(b) (1999). These
revisions made disclosure requirements applicable to
local exchange companies. The 1999 revised rules
imposed more stringent disclosure requirements. But
the revision ‘of the regulations also. allowed for
potential waivers by the WUTC. Verizon and Qwest
filed timely waiver petitions with the **1107 WUTC
alleging, among -other things, that the technology to
access the information required by the more stringent .

disclosure requirements had not been perfected.:

[FN8]
- EN8. In addition the waiver petitions or
- amended waiver petitions specifically
. Tequested a permanent waiver of that portion
- of the rule requiring automatic. rate-
disclosure: from the party originating the

collect call, when that call originates from -

an inmate phone at a correctional facility.
This was requested based on concems that

. inmate access to live operators could result

in fraud and harassment. ‘The lmited-

duration-permanent waivers were granted on.

the condition that the telephone companies
- have technology in place no later than the-
- last -quarter of 2000 to allow recipients of
- inmate initiated ‘collect calls to access rate
. information.

[1] Judd- argues that RCW 80.36.520 provides an
independent basis, without any reference to the .

WUTC or its regulations, for her direct claim-against .

the telephone companies for their failure to make the
* disclosures. - We cannot accept this claim.

[2] RCW 80.36.510, entitled "Legislative’ finding,”
_indicates its concern regarding the proliferation of the
alternate ‘operator services companies since the

breakup . of the Bell system, and the rates those -
companies were charging. The Legislature found that -

the provision of these services without disclosure to-
. consumers was a deceptive trade practice. *770 This

statute provides an introduction to legislative policy; -
and statutory policy statements do not' give rise to . -~ -

enforceable rights in and of themselves. {FN9] It is
the statutory sections that follow the policy statement
that provide the enforceability of certain rights. As
the Final Bill Report of Senate Bill 6745 [FN10]
provides: - o

EN9. In re Welfare of J.H., 75 Wash.App.

887, 891, 880 P:2d 1030 (1994).

Page 5

'FN10, Effective June 9, 1988.

The Utilities and Transportation Commission is to
require that the provision and the charge, fee, or
rate of alternate operator services are disclosed
appropriately to consuvmers. Failure to disclose

constitutes a violation of the Consumer Protection -

Act.

The language of RCW 80.36.520 does not

specifically require that telephone companies ‘ake:-
contemporaneous disclosures. A plain reading of the
statute indicates that the legislative requiremient

directed the WUTC to assure "appropriate disclosure”

to consumers through promulgation of rules. It is™
within. the purview of the WUTC ‘to direct how, -
when, or to whom the disclosure is made: Further, ~
RCW-80.36.524 sets forth that the WUTC may adopt: -~
rules: providing for the minimum service levels for: -
‘telecommunications companies providing alternate:

operator services.

[3)[4] In the statutory scheme, RCW-'80.36.530 sefs™
forth that in addition to the penalties provided in the "
act, a:violation of RCW 80.36.510, .520, and..524"
‘constitutes violation of the CPA. We agrée with the .
trial ‘court that when these statutes are réad together,
in order for there to be a failure to disclose that is
actionable under the CPA, the failure must violate the
rules- adopted by the WUTC. The ‘trial court'’s
intefpietation achieves the legislative goal of creating -
a CPA cause of action for failure to ‘disclosé long -

distance alternate operator services rates consistent
with the legislative finding of RCW 80.36.510. This
interpretation properly places responsibility on the
WUTC to promulgate rules requiring "appropriate
disclosure” and "minimum *771 service levels” in
accordance with RCW 80.36.520 and .524. [FN11]

FN11. Additionally, Judd's argument does
not take. ‘into
respondent telephone companies were local

exchange companies- already subject to” -
regulation by the WUTC. . See RCW -
80.36.080 (rates, services, and facilities); -
RCW 80.36.100 (tariff schedulés to be filed
‘and open to public); RCW 80.36.140 (rates

and services fixed by commission, when).
~Of  particular relevance - here “is that the
WUTC determines whether the rates of the
telephone  companies are just and
reasonable. The telephone companies are
required to file their tariffs. A tariff lists the

rates, terms, and conditions under which

© 2005 Thomson/W. est. No Claim to Orig. U.S. Govt. Works.
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service providers offer services to their
customers. RCW 80.36.100; - Allen v. Gen.
Tel. Co._of the Northwest Inc., 20

* Wash.App. 144, 145, 578 P.2d 1333 (1978)..

Although this court recognizes that it is
_ likely a legal fiction, once a tariff has been
properly filed with and accepted by the
WUTC, a consumer is conclusively
presumed to know the tariffs contents.
~ Hardy v. Claircom Communications Group,
. Inc., 86 Wash.App. 488, 492, 937 P.2d 1128

(1997) (claims barred because . company .
disclosed rates in tariff). Therefore, the
companies here have already appropnately‘ -

" disclosed their rates.

*1108 To accept Judd's arguments would reqmre

this court to rewrite three relatively unambiguous
statutes. This we cannot do.

{3] Judd also claims the trial' coust: eired in.

concluding that the exclusive means of challenging
the vahdlty of the regulations was a proceedmg under
the Admlmstrauve Procedure Act. Again, Judd's
- argument misses the mark.

[61. Judd acknow]edges that this case is an attempt to.."

challenge the validity of the WUTC regulations .as

exceeding the. statutory authonty of the agency-but.
argues that it is not a review proceeding under the .
Administrative Procedure. Act. We disagree.. . The -
Administrative Procedure  Act, RCW. 34.05.510,-

[FN12] is the exclusive means of judicial Teview of
agency action. The act governs challenges’ to the
validity of agency regulation. [FN13}

FN12. The relevant pomons of RCW '

© 34.05.510 include:
This chapter establishes the excluswe means

of judicial review of agency action, except: - -

(1) The provisions of this chapter - for

judicial review do not apply to litigation in_

which the sole issue is a claim for money
damages or compensation and the agency
‘whose .action is at issue does mot have
statutory authority to determine the claim.

FN]3 Manor V. Nestle Food Co., 131

Wash.2d 439, 445-46. 932 P.2d 628 (1997);
945P.2d 1119.

of more serious concern is Judd’s argument that her
claims come within the "money damages only”"
exception of *772 the Administrative Procedure Act,
RCW 34.05.510(1). We disagree with this clalm for
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a couple of reasons. First, the pleadings techmcally_
belie the argument. Judd seeks injunctive relief as
well as a claim of money damages. [FN14] Although
Judd claims she would forego the injunctive rehief,
she has never moved to withdraw that portion of her

.claim, only stating she would if necessary.

Additionally, Judd secks specific statutory remedies
of presumed damages plus $200 and treble damages
under the CPA. In a recent case regarding equitable
liens “against the federal government, the United
States .Supreme Court held that in a case with a
similar type of prayer for relief, seeking more than
"mere compensation,” the prayer took the action
outside of any "money damages only” exception.
[FN15] REGARDLESS, THE DAMages prayed for
here are necessarily for a violation of established
agency rules and Judd does not clalm any violation of
these rules.

EN14. In her ccmp]aint Judd indicated that
the plamtiffs and their:class are-entitled to an
injunction under RCW 19.86.090.

EFNI15. See Dep't of the Ahﬁv v. Blue Fox,
JIne., 525 U.S. 255, 260- 61, 119 S.Ct. 687
142 1. Ed.2d 718 (1999)

{71 Further, the -rcmoval of local - exchange
companies from the 1991 alternate operator services
disclosure regulations ' does not:: conflict with ‘the
disclosure provisions of RCW 80.36.520. RCW. -
80.36.520 requires the WUTC to assure appropriate
disclosure to consumers. - At the time of the 1991
alternate operator services regulation, local exchange
companies’ were - already required to disclose rates.
The issue of determining what appropriate disclosure
is, is ‘exactly what the Legislature delegated to the
WUTC. In its discretion, the WUTC concluded that
the existing level of disclosure was appropriate,
especially. considering it was the non-local exchange
companies that the Legislature pointed to as the
problem companies charging higher rates. Where the
Legislature specifically delegates to. an administrative
*773 agency the power to make the rules, there is a
presumption that such rules are valid. [EN16]

FN16. Weyerhaeuser Co. v. Dep't of
Ecology, 86 Wash.2d 310, 314, 545 P.2d 5

. (1976); Armstrong v. State, 91 Wash.App.
530, 536-37, 958 P.2d 1010 (1998). -

For example, as to the later waivers allowed by the

WUTC, the waiver granted to Qwest reads in part as
follows:

The Commission finds that this is a sound request
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since the Company's operated-assisted rates
compare favorably to other carrier’s rates that serve
inmate phones. With the condition of providing
the -Commission with a monthly report outlining
specific action = steps taken to  ensure
implementation of this technology by year end, the
Commission will grant the waiver, temporarily, of
WAC 480-120-141(2)(b) until **1109 December

1, 2000 only as it applies to the receiver of* the,

collect call.... [FN17]
EN17. Order of Wash. Utils.

Temporary Waiver .of WAC 480-120-

141(2)(b), In re Request for Waiver of * -
Admin. Rules Jor Owest Corp, No. UT--. .

990043 (Sept. 27, 2000).

This waiver temporarily relieved Qwest and a

similar waiver temporarily relieved Verizon, from the
requirement of .oral disclosure of how to obtain-a rate
quote-under the 1999 regulation; but it did not relieve

the phone companies from the -duty to disclose its
rates by taniff.

Judd cites the casé of Rios v. Department of Labor &
Industries_[FN18] regarding - the limits. of .agency
" discretion in catrying out mandatory duties imposed

by statute. There the court distinguished between a
-mandatory  duty _and - the agency’s - procedural -
discretion in implémenting the duty.-The Rios caseis
distinguishable from this case in. at.least two ways.
First,-:in . Rios, pesticide handlers- challenged " the .
-validity of a Department ‘of Labor & Industries' Tule;

and -also "challenged- the .Department's .subsequent
failure to initiate additional rulemaking under the

Administrative -Procedure. Act.- Here;: unlike in Rios, -

. Judd has failed to challenge either the validity of the:
WUTC niles .or its: failure to initiate : rulemaking’

under - the Administrative - *774 Procedure Act. -
Second, as explairied in Rios; under the miles of the - -
Washington Industrial Safety and Health Actof
1973, [FN19] the Department has a mandatory duty

to adopt a safety regulation-after it investigates and

compiles. evidence that a proposed regulation is -
appropriate. Upon. obtaining such evidence, the - .

Department of Labor & Industries no longer has
discretion, it must adopt a saféty regulation. But
‘here, the alternate operator services statute has no

similar languagc removing discrétion from the

FN18. Rios v. Dep't of Labor & Indus.. 103 °
Wash.App. 126, 5 P.3d 19 (2000), aff'd in’
part, rev'd in part, 145 Wash.2d 483.-39"

-& Transp.
Comm'n = Granting Full and Partial .-

-service. A review.of the record: supports the factth
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P.3d 961 (2002).

FN19. Chapter 49.17 RCW.

The mandatory duty placed on the WUTC is that it
adopt rules regarding appropriate disclosure. What
was in fact "appropriate” was left to-the discretion of
the WUTC. The WUTC did not compile evidence
that these phoné companies inappropriately charged.
the consumer. In fact, the opposite was true. If Judd
desired to challenge the validity -of the .rules or

. wanted to sue to compel the: WUTC to promulgate

additional - rules then she-should have brought the
WU ] C into the suit.

Even if W'UTC regulations are detcnnmcd to be
mvalid, the telephone companies’ good faith reliance
on the-validity of the regulations  would likely be a’
defense to - Judd's claims for damages m any
subsequent proceeding. | EijOl

FN20. See Donaldson v. United States Dep't o
- of Labor, 930 F.2d 339, 345 ‘n. 10 (4th
~Cir.1991); Goodmariv.: McDoniiell Dougla g
Corp., 606 F.2d 800, 809 ( 8th C1r 1979) )

{81 Fnally, Judd claims the tnal court’ erred n

dismissing claims- agamst ‘CenitiryTFel ‘based, in part; -

on -a-détermination that *CenturyTe}’ provided - oil
local - service : and never provided -long distance:

neither’ PTI - Cormunications, In¢:; nor CenturyTel

provided long distance te]ephone or-long distancé: "

operator: services - with respect to ‘Washington -State '

prison inmates. PTI Communication, Inc.’s roleasa
-subcontractor to AT & T was limited ‘to Jocal" -

telephone service.

*775 The decision of the trial court is affirmed.

: AGID J., concurs.

APPELWICK, J. (Dlssentmg in pan)

The majonty opinion states” that RCW_80.36.510
merely provides an introduction to legislative policy
that does not give rise to enforceable rights in and of
themselves. Majority opim'on at page 1107. I must
take issue ‘with this prennse and the results which
flow from it.

RCW_80.36.510, .520, and .530 were emacted as
sections (1), (2); and" (3) respectively of chapter 91,
Laws of 1998.- They must be read together. RCW

80.36.530 states: . "[A] violation of RCW 80.36.510 -
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or 80.36.52{0] constitutes ... a violation of chapter
19.86 RCW, the consumer protection act....” It goes

on to provide a special damages rule **1110 that is

different from the general rule stated in chapter 19.86
RCW. Subsequent amendments to chapter 19.86
RCW are of no consequence to this analysis and will
not be discussed here. '

" 'Statutes must be interpreted and construed so that
all the language used is given effect, with no portion
rendered meaningless or superfluous.’ " City of

Seattle v. State, 136 Wash.2d 693, 701, 965 P.2d 619
(1998) (quoting Whatcom County v. Bellingham, 128

Wash.2d 537, 546, 909 P.2d 1303 (1996)). To give
effect to RCW 80.36.530 requires that we read RCW

80.36.510 and .520 as creating rules which can be
vio]att_ad, triggering the penalties of RCW 80.36.530.

RCW 80.36.520 requires the Washington Utilities
and Transportation Commission (WUTC) to -adopt
the rules. “Any rule adopted by the WUTC nmst
require a company operating as or contracting with
an altermative operator services company (AOSC) to
make two disclosures at a minimum. The rule must
require disclosure of the AOSC service and of the
charge or basis of the charge to be made. Nowhere in
RCW 80.36.520 does the language expressly impose
a substantive requirement directly omn the
telecommunication company. The WUTC could
violate this section by failing to adopt rules, or by
adopting rules which failed to *776 conform to the
- statute. However, no one other than the WUTC
could violate this section.

Clearly, the Legislature did not say a violation- of the

rules promulgated by the WUTC pursuant to RCW
80.36.520 is a violation of chapter 19.86 RCW. Yet,
both the trial court and the majority concluded that
when the Legislature said, "in violation of RCW
80.36.520," it intended the consumer protection act to
" apply only to violations of the rules once adopted
‘pursvant to RCW 80.36.520 by the WUTC. Such a
reading is a reasonable means to discharge the duty to
. give effect to that portion of RCW 80.36.530. Since
Judd. had not alleged violation of these rules, she
could not establish a consumer protection action by
way of violation of RCW 80.36.520. 1 agree with
that analysis. 1 also agree she did not properly
challenge the rules.

While the majority properly supplied an -implied
legislative intent relative to agency rules to give
effect to the cross-reference to RCW 80.36.520. it
failed to give effect to the cross-reference to RCW
80.36.510. RCW 80.36.510 provides:
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The legislature finds that a growing number of
companies provide, in a -nonresidential setting,
telecommunications services mnecessary to long
distance service without . disclosing the services
provided or the rate, charge or fee. The legislature
finds that provision of these services without
disclosure to consumers is a deceptive trade
practice. »

This section says two things: (1) there is a growing
problem with disclosure; and (2) providing service
without disclosure is a deceptive trade practice. The
first sentence is a factual observation within the
legislative purview. Reading it without the words,
"[t]be legislature finds that,” makes clear the nature
of the statement. Leave the same words off the
second sentence, and one readily observes that the
second sentence is a statement of law, not a finding
of fact: "provision of these services without
disclosure to consumers is a deceptive trade
practice.” RCW 80.36.510. ¥ the trial court
mislabels a conclusion of law and calls it a finding of ,
fact, we would readily correct the label. We must do
the *777 same here. Only the second sentence of
RCW 80.36.510 could give rise to a violation. We
are bound to give it effect in order to avoid rendering
the cross-reference in RCW 80.36.530 micaningless.

-Clumsy or not, like the policy or not, this language is
what the Legislature wrote. We must give it effect.

A'The result is thai RCW 80.36.510 m'a_y,bAe violated
~independent of RCW _80.36.520. - It may be violated
. by providing telecommunications services, in a

nonresidential setting, without disclosing the services
provided or the rate, charge or fee. Violation is a
deceptive trade practice.  Penalties are -available
under RCW 80.36.530 and chapter 19.86 RCW.

Summary judgment was therefore improper on- this
issue. Judd should have been allowed to proceed to
trial to attempt to **1111 prove violation of RCW
80.36.510 and to recover damages consistent with
such proof. -

Therefore, I respectively dissent.

END OF DOCUMENT
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