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]Servrce Daté April 21 20] 0]
BEFORE THE WASHINGTON STATE

UTILITIES AND TRANSPORTATION COMMISSION : .

o SANDY JUDD AND TARA
HER]VEL

. Complainants, "

’.A_AT&’I’COMMUN]CATIONS OF TiIE" ) PARTAT&T'S
PACIFI-CNORTHWBST INC,AND ) FORS

. ; _SYNOPS]S. 7711.9 isan A dmmzs1ranve Law Judge s, ]mImI Order ihai i not eﬂechve

53 appro"“ed by the:Commission W

ya C jction wnth. Jud' A nsi»R&cpondents m-
the Supenor -Coun of Washmgton for- ngJCennty (SupenerC

ourtor Coun)s_ See, Bx}nbn A2. '
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the Patific NorthWCst Tric. (AT&T); and T- Netlx né: (T—Nenx coﬂecnve}y w;th
AT&T, Respondents).” Complainanis request that fhe Commission resolve certain

issues under the doctnne of pnmary _]UDSd]CUO]’) and pursuant to the referra] by the
.Supenor Court : L .

.APPEARANCES ChnsR Youtz, Smanm Youtz Vidier & ¢ Spoonemore Seatl}e
»Washmgton represcnts Comp]amants Leﬁy Fn R T&T Law Depanment
. Auslm Texas and Char]esH R Peters Schlﬁ Hardm LLP Chxcago I]hnms

“Washington Cotiit csfszsppeals%a
ashmgton. Judd;:et aI

4 . RCW 80.36 520 prOVJdes that _ : :

[t]he utllihes and tmnsportanon commxssnon sha]l;‘b ‘ru]e reqmre at a mmlmum
: at' any telecommun cations’ ‘Company,: operanng as, conn'act’mg with an
ah;egma}ivp qu}fat(_)_i’: services COmpany;assure: appropnate ‘disclosureto. -

":P'A GE2
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- ate.disclosures for the co]]ect calls Comp]amants received. Fol]owmg the Supenor
Court’s drsmlssa] of three defendants from the suit and the subsequent affi irmations of

_ the Court s verdict, the Superior-Court referred two questlons to the Commrssron
“under the doc’mne of primary _]UnSdlCth]’] 5 :

]) Whether Respondents were OSPs. under the contracts at 1ssue herem and.
2) lf S0, lf the regulatlons have been vm]ated 6 T

5;0n November 17 2004 Comp]alnants ﬁled a forma} comp],amt wrth the C~ m_rmssron
;under the. court S referra] In that ﬁhng, Cornp i tnants ex] ended thelr arguments
"-'-‘-1furl.her, clalmmg ‘that Respondents had v10]ated the Comrmssaon S ru]e requmng that -
..SPs proque Tate.quote information to consumers. _;-'l; vxo]atm "'theCom ssron s |
ule; omplamants a]lege that Respondents also Vro]ated the Wa 'mgton onsumer

ery junsdrctlon 1s a doctnne whrch reqmres that lSSUCS A‘

- | "',‘be,declded by the ‘appropriate agéncy, Tenore V. AT&T Wzre
g _.4345 962P.24 104,115 (1998).

L See WAC 480420—14] (1991)and(1999)

RCW 80 36. 530 provides that:

n addmon tothe penalnes provxded mn. thls ntle & vxolano of RCW 80 36 510, -
. 80:36.520; or 80.36:524 constitutes an unfair or decep‘ﬂve ac de of comimerce’
" . inviolationof clhiapter 19.86 RCW, the conspiner: protechon act::Acts in violation of -
*RCW 80.36.510, 80.36.520, or 80.36.524 are fiot Teasonable i in relation tothe
_ .development and preservation of busmess, and Constitule matters v:taﬂy aﬂ’ecung the
.-+~ publicinterest. for the- purpose of applying the: COnsumer: protectron act; ‘Chapter 19.86 19.86
. RCW:1t shall be presumed;that. damages o the:cofisumier aré ‘qualfo thé:cost 6f the

K service prov:ded plus tw0 hundred dolfars Additronal damages must be proved. -
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'_ 1o 1ntervenmg monons relatmg 10 dlscovery and standmg, AT&T’s Mo’uon was never
: adJudlcated ' ’

) On July 28 2005 T Netlx fi led a Mo’uon for Summary Determmahon (T Ne‘nx s
Motion.) Ti if§ MOUOI] mich like that of AT&T, T-Netix al}eges that it was Tiot an -
... OSP for.certain inmate collect: calls and that the exempnons of Venzon Qwest, and
Centurch] should prec]ude hab]hty for T—Netlx ‘

t0.the. Commlssmn The Supenor Court: later c]anf ed that theArumg' a]so aﬁphed to '
.T&T As a result nelther AT&T’S nor. T- Netlx 8 Motmns et

‘°Juddv A, Tel: & T Co ng Coumy Supenor Court No 00-2-17 _ 5—5’SEA TNenx s
Motion for Summary Judgmenl July 26, 2005.°

M Juddv. A, Tel. & Tel. Co., King County Superior Cotiit, No. 00-2:17565-5° SBA Order
' Grantmg Dgféndant T=Netix?’ Monon for Summary Judgmenl September6 2006

_er ]973)
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- Om December 18, 2006 the .Washington Court of Appeals reversed the lower court’s
decision on T-Netix’s: Summary Judgment Motron and remanded the: case back to the

_ Supenor Court.”” On December 4,2007, the Supreme Courtof Washmgton denied T-

On March 21 2008 ‘the Superior Court issued an order

_remstatmg the referral to the Commlsswn forthe: determmatlon of the i 1ssues

18 Dunng schedulmg drscussrons at'the preheanng conferen

+-not agree onthe status ofthe, ‘procedural:schedule as #t existed whenih

summary detennmatron

_ itsreferral, Fo]lowmg briefing by the parties, the Commrssron enteredO i er 094 ing mg'that both
. AT&T’san T-Netix’s Monons were still pending before the ‘ornmmsmn i
‘procedura] schedu]e shou]d accommodate decxsron on the motrons

N There were no- less than, ten re uests tom d iythe procedural schedule from October 2008 10
' ~Angust 2009 o .

,i . i, AT&T neglected to request leave to; amend s ongmal p]eadmg Followmg a te]ephomc
‘ conference on August 25, 2009, between .e pa 'es and, the AL), AT&T and T4 Netlx both ﬁ]ed.
e ;motlons or leave to‘amend their. ong al motions o ina

AT&TS and T Netrx S rer;uest for leay e.to fil Ie amende
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13 On September 10, 2009, 'COmpIein'ants' filed-a Memorandum in‘Opposition 6 A
- - T-Netix’s.and AT&T’s Amended Motions (Complainants’ Gpposmon) T-Netix filed
its- Opposmon to AT&T s Amended Motion (F-Netix’s' Opposmon) and AT&T filed
Coits Response to T- Netrx S, Amended Metion (AT&T?S Response) N

| 4 On September 24 2009 AT&T ﬁ]ed its: Rep]y in Suppo‘rt of its's :ended Mohon

(AT&T’s Reply) and T Nehx filed its Reply n! Support of its Amneénded: Mo’uon
;’-'(T~Net1x s Reply) '

15 s TheCommrssxen 6ﬁ. Oeiaber 8,:2009, issued Bemh._ Request No.. 1 to-T=Ne IX
o that T—Netlx had pmv}ded duphcahve exhrblts Exh;bns 5 and 10 m_;ts origina

:s;«the wrong decnment had been prevxded 10 the C IMAISSion
. .that error by mcludmg the appropnate document fer Exhlb'

16

17

r'__i:_regardlng RCW 80 36 520 Bench Request No 3 requesfed that AT&T prowde a.
- copy oF itsMotion to > -

same argument.



18
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3 :.The Commlssmn 1ssued Bench Request Nos 5 and 6 on’ Ma
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On-March 42010, the Commission is'sﬁ'ed'Beﬁ'Ch:Requést:NO‘: 4 to T-Netix asking .-
the company: to indicate whether its P-111: Premise call platform'’ had the ability, from

+++ihune 1996 to December. 2000, 1o previde consumers, with instructions.on-how to’
i'TECeive rate quotes. and iprovide:consumers with.rate.quotes:T-Netix: responded to

Bench Request No. 4 and stated that the p]atform d)d have the capaclty to- accomphsh

.»:.:-both ac’nons

9~ 2010 )ench

P .Request No:5 noted that AT&T had a]]eged that T-Netlx had contracted w1th the

a -act}vmes lf any, 2= Nenx was prov1dmg _pon'- Wh]Ch the monthly com:mlss:on Was " .
‘based: ! ]

“icalls 6 ehalf of AT&T Accordmg to T~Net1x

T&T agreed to fexmbﬁrse T»-Nenx

>

1w Fofor: the €ommission T+ Netix pald on ]oca} calis placed after March 3 ]998 ‘*from the

) '%DOC faeﬂmes T—Netlx ser\?ed

."1

e In its? Monon T Nenx treated the name of its platform s hrgth confit den‘tral yet T2 Netlx

" disclosed the name 6f the: computer plitform systefn:in its Aihended'Motion. iOn Yanuary 19, -

. ¢ -2010, the Commlssmmssued a Notice of Commission Chal]enge to Assertion of* nghly

; '_'Conf dential Desxgnatlon and Notlce of Iment to Make ]nformanon Publi¢ (Cha]lenge Notlce)

Fhe Challénge Noticé indicated that, since T-Netix had a]ready disseminated the honiker in.

. Tilings that are public records, the coinpany hadwaived its right to desxgnate the mformatxon as.
: _'_._Ahlghly confidential.. The Challenge Notice a]so stated that the  Commissjon. wou]d_ treat 4 the naime

of T-Netix’s computer platforin as public mformatlon as'of January 29, 20]0
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: 21° "+ ‘On Apnl 8;2010, the Commlssmn 1ssued ‘Notice of Final Exhibit List (Notice). The
- "Notice stated that the attached exhibit Tist was complete and that €ach exhibit had
L been admmed on the. date it was- ﬁ]ed ‘with the Commission.. The Notice also-
_requested: that the parties file any objectmn or corrections to:the ‘exhibit list byNoon

..-on Apnl 12 2010 ‘Nong of the partles fﬂed ob_}ectlons OF: correcnons 1o the final
: exhlblt hst 3 ST R

2 .'On Apn] 8 201 0, AT&T filed: wr[h the Commlssmn its Motlon for Leave to- Fﬂe a
’ _:__'_'Response Regardmg Bench Request No. 6 (Motlon for Leave) and:itsResponse.”’ In

.its Motion, for Leave, AT&T clalms that: T- Net;x 'S Response to. Bench Request No. 6
} ‘-‘vagu. amb;

eadin; : pril 9 - 20} ) T—Nenx ﬁled s .pposmorr and Response to

. AT&T’S Motlon-for Leave (T Netik’ s.pposmon and: Response) - Nenx assens :

: -‘feperater-asmsted coHect ca]Is from four Washington state correcnona] facﬂmes and

<2° AT&T’s pleadmg was actua]ly captloned “AT&T’s Unopposed Metion for Leave to Fileits -
. Amende'd Monon for Summary Determmanon ” The pleading did, however, contain the -
L sewhiere i1 “the text As T "Neux has mdlcated AT&T’s Monbn for Leave was '
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- were, net gwcn the option of hearing rate- quotes before accepting the collect. calls in
A_,v10]a110n of the. Commission’s rate. dlsclesure rules.”* Complainants have al]eged that
~'the:Respondents were.each responS}b]e undér, the LCommission’s regulatlons -~ for
; -v.;z_-,_;dlsclosmg the collect calling rates, . and: that by failing to comply with.the .
.__.Commlssxon s.regulations, the Respondents have violated the, WCPA % The
‘Complainants claim that they received the ca]]s n question from June. 1996 through
- December 31 2000 The Commlss:on;hmlted the: scope of. dlscovery i thlS matter.” &

.v\

. _flmhex process 1.€,,-an. eVJdentlary heanng, to deve]op addmonal ev'_ lence. . Sg
1f We can make a]] f ndmgs of fact necessary toa de0131on on the bams of the A

._;eccnd,

Sorniie ) GLIQ) cIiihes _e Waghmgton State Reformatory ( :a Monme
'_Correctlonal Comp]ex), A}rway Helghts McNell Island: Pemtenualy, and Cla]lum Bay:,

. BSee, WAC 480-120-141

: 2"See RCW 19 86 010 e seq., and RCW 80 36 530

2-'See Order 14 (January9 2009) o .- : e e
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The nonmoving: party:; m_ay not re]y .uponESpec' On or argum ~ ass
_ Vmeetmg thelr burden. 3 As the Court of Appeals. has_sgated “[e]xpert_‘
s j‘«_be based on the facts of the Case. and not on speculat"_ n OF conjecture:

2 Vallandzghamv CI@verParkSc Dist; N 400, 1:
N ';:ZQCR56(C) 4 CeiEe

‘ Marshall V.. BaIIysPacwesl Inc., 94 Wash.App 372 377, 972'P

=PACE 10
ORDER 23

:pleadings and' supportmg evidence, we: consxder that e\ndence in the hght most

- -favorable:to the: nonmovmg party23 and detennme whether the moving party is

. entitled to- Judgment as a matter of law. 2 We will grant motlons for summary -
,determmahon only: Where. reasonable minds ‘_fcould reach but one conc]usmn ﬁom all.

; 5:30.
the ¢vidence ™

3

prov1des that dec]aranons comammg conclusory statement 'th.‘ b

o5

. to arrange for. billing ‘or- cony 1e’uon ‘or both; of-ar intrastaté ho S
ca]] through a method other than (1) automa’uc comp]ehon thh bﬂl'ng :

Acizmie, ‘Ine; VState Dept of Revenué 150°W

Actzvate ]50 WashApp at 8]2 (cmng VaIIandtgham 154 Wash 2d at 26)

Co v Farrell 62:Wash.App: 386 395, 814'P: 2d 255 (]99])

2 Davzes V. Hon Family Hospnal 144 Wash App 483, 493 183 P:3d 283 (2()08) (cztmg Seybold :

V. Neu 105 Wash.App 666, 677, 19 P. 3d 1068 (200])

. BCrR 56(e) and Davzes 144 Wash. App. at 496 (cmng Guzle v. BaIlard Cmty Hosp 70
E vWash App. 18,25, 851 P2d: 689 (1993)

1’21;75_'-(1-999)-.'_(ciﬁrig' Vacova

S
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tor the te]ephone from which the call originated, or (2) completion |

through an access code use by the consumer w1th billing to an account
_prev:ous]y estabhshed by fhe consumer wnh the camer o

coliect The [.SP] shal] mimed Ty, upo reﬁuest and at
to:the. consumer, dlsclose te the: consumer (A) a quote of the "Tatés o

| ';:.Acharges for the

>~._-:eonneeterd by a(presubscrib .SP the OSP st v ver "']ly ad‘ S
" consumer how.10 receive a rate quote such as by prest NG a Sp cific . E
S _‘N__"'key or keys buts no more than two keys or by staymg on the lme 3.

1 WAC 480-120-02] (1991)

35 WAC 480-120-]41(2)(b) (1999)



32 . The facts material to our determination of the legal questions before-us are those that

337 adn 1992, AT&T .entéredmé;-axcoﬁmactf"(DOGsscamméi?) xi;iﬁﬁfthé* ’Stéfé‘ibfWégbingibn S

|34 T hiei

i

international operator assisted long di stanée service:

. “While the DOC tontract ‘ddresses public telephorics made available _ te
.. as Well'as other public telephones located on the facility. premises for use‘exchisively by Staffand -
 visitors, Complainants” suit and thus the Cpmn,iis_si_gnf‘s examination are limited to the former. = -

DOCKET UT-042022 - , ' ~ PAGER2

ORDER 23

“I.  UNDISPUTED FACTS .

tell'us what whose responsibility it was to provide the operator sérvice's_vatv .t'h'é“

- correctional facilities and how they went about providing such services. Based on the

affidavits, deposition traniscripts; and other docimidnts ditactied 42 exhibits to the -
parties’ variGus: pleadings; we firid the following ‘facts well eStablished liif_*'thfis"maft‘c_r.y

" Theséfacts are summariZed below, '

‘

+Department of G@nek:t-iiiris;@@@)-;ﬁ provide telecommiumication servic =5 Hindi:
*: ‘equipment to vanousmmatecerrectional institirtions and work release facilities.
The DOC:Corithict ath

it
and Cent '

onitract Ythree LECs, Verizon, Qwest,
hofié'recording/monitoring equipment,”’ and locdl and intral A A-télephone
> and operator service. ** AT&T woiild-dnly fovide 047 interLATA ‘and

' on its'owi®

16’ inmates forcollect calls

:_‘_7 Bogh AT&T andT—Netlx havedetalledthespecja] ph;il-iengés' involved in roviding 'im_ﬁaté -

. telecommunications services.” See, Exhibit A-12, 1.6 and Exhibit A-19HC, 1§6-10. Inmate

-manipulation by inmates to-which ive épérators were ‘subjected. 7d. ‘Furtherinore, jiiriates are
~-only allowed to call pre-approved ‘telephone numbers in order to prevent harassment of witnesses
- and intimidation 6f the law-enfditement tomamunity. 14,9 9: As stich, inmate S
o " telecommunhications systenis need 16 be ableto Screen the telephoné numbers inmatés attempt to .
ceall H T S T o e I N :

e ¥Sée; Exhibit A8

7



35

¢,

i ,A, 11.(for: Cenkm"]’el} 114(#1) and (b) \Century'rel was tespons;b]e
- mterLATA and intraLATA trafﬁc : :

5 (g) and (h). CenturyTel was on]y respcms;ble fer complenon

S ExhxbnA 8 Amendment No

DOCKET UT-042022
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to AT&T’s Pomt of Presence (POP) over swﬂched access facﬂmes o The LECs also
contractedto complete, all “0+ local and intraLATA telephone: ca]]s provide various

Jive or: mechamca] operator announcements, and-provide call. tmnng and ‘call blocking -
features. :

Amendment No

mandated that AT&T Wou}d “msta]l and eperate snch cal] control features lhrough its
subcemractor Te]e-Matlc €orporat 1€r:d

Qwest)

* Exhibit A-9, 3(c), (£), and (h); Exhibit A-10, 1]3(c), (g) and (h) and Exhibit A-11, .1|;.4‘7(:é),
#0+ Tocal ¢alls; not £04” ’

ntraLATA calls

_‘43]‘19 L

[ 3 WIB - . S ,
any detenmnanon of whxch Respendent acted as the OSP ,Yet, the. parn% have demgnated the
-June 4, 1997, contract, where T- Netix sells title: of the platform 10 AT&T, 4§ confidential, and

" they have redacted the entire document. This has served to complicate the Comnnsmon 'S
- discussion of the contract immeasurably. *The few refefencesto the confent of thecontract used

by the Commission are taken directly from the parties® pleadmgs and not the conttact nself
However these references have been verified usmg the: conitract. ! T
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- PAGE14 T
- types of-calls Complainants have documented n t}ns case:*t ToNetix was respon31b]e -
; for msta]]mg the platform, ad]ustmg the-call restriction settings; formattmg the

.records of the 1 mmate calls and: prov1dmg on=site admlmsh'atlve supporl %

37 A typl a] call from the correctional fac;}mes mteractmg wlth T- Netrx sP-]]I platfonn
would*have progIessedanollows, T L P

_: -iintérexchange: camer (]XC) switch of toa LBC s svmc i depe‘ndmg on the
“ jurisdictional hature-of the;caltand ‘whichiearrierisithe: desagnated»
: ste]ecommumcatlens prov1der for 1he type ief ca]} belng ;made :

. _-49 BxhﬂmA 19HC 11 18(a) and ) andE

5° Exhlblt A-20HC, 9 14 and Exhlblt A- ]9HC 1] 18(c)

5! Exhibit A-20HC, 9 14:and Exhxbxt A- 19HC, § 18(d). T Netix exp]ams that thhe caB is

prohibited, the platform will play a: rejecnon message and retum s:mulated dial tone: to al]ow for -
- another attempt ]d .

2 Outpulsmg is 1he process of transmmmg addreSs mfonnatzon over: atrunk ff‘o'm""idheﬂswitcﬁing .
.. -centerto.another. BLACK’SLAW DICTIONARY 583 (19"’ ed: 200 O LI

iifiath : '-\Aiéo_ﬁc; !,1 -i4.and::i;;>§mbit 4

: v'“Ex}nbn A—ZOHC 1 14 and Exmbn A-]9HC 11 }8(1) |

55 Exbibit A-20HC 1; 14 and. ExhlbltA 19HC 1 ]8(g)
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. 7. The p]atform then gives the remplent the op’uon of accepting, the ca]l or

'.reJectmg the.call.>® - P B

- 8. While this i mterac’uon is pro(:eedmg, the p]atform does not: make a.

‘connection for the audio path between the inmate and the called party 5

< +.:+9: thie recipient aceepts;the: caH,,the platfem will cemp]ete the: audm
| :+path.and-the call: prc)ceeds 4s would a; -hermal eall
10. The platforny performs: mnlnp]e ﬁaud detectlon tests througho

i diiratipn oftheca]l B

1L, When the can ha' '

't’z’ﬁi’s’ Jincluding -
onenumber

,

_ prov1der

. Amendment No 3 also term ha
_ .__enhrety

e 571“1. et
- ;..;:.f"Jd and Exhibit A—19HC 1“3@1)
- 59Exh1b1tA 19HC 1|18(1)

6 Exhlblt A-20HC, {14 and Ex}nbﬁ A—19HC 1] ]30) and (k):;.: :
! Exhibit T- 2, 113

. 62Exhlblt-A-X,Amendrﬁent'No. .0 ST e
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L REFERRAL QuEsTIONS -

20 “While the: Supenor Court referred two questions to the Commlssmn thé Motions
.,_:."‘themseié" es oply add’ ss5:the’ first questlon, 1.e.; whether AT&T or T Netlx was the
: econd; ¢ ferra] questlon 'whether enh ¥ AT&T or: T Netlx v10}ated the

_ 1P , ‘: 'otapresent the! Comrmssxon
W1th facts upon wh:ch it cou]d ‘make a determmanon regardmg 1 'snssue Fo]]owmg

aggregators i.e. the pnsons and the mtrastate. _eng dis

B prov1ders Asa resu]t AT&T contends that it should not be he]d hable for any fallure
“to dlsclose rates R co e -

.connectlon of_ .mmate te]ephone 'calls ;Ihe call aggregato:r to Jts pom of preSence
Ly (POP).% Accordmgéto AT&T the LEC contracts requlred the LECs to:make operator.
".7-5'announcements “..: for all personal c4lls made from Inmate Pubhc Te}ephones ‘that
the call is coming from a pnson mmate and that it will be recorded and may be

“ Exhibit A-1HC., 1 5.

®1d,q10,
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PAGE 17
'momtored and/or intercepted. 756 AT&T asserts that the LECs hired T- Netlx to

- “connect calls from the prisons at issue to local or lonnglstance service providers and

. provide the operator services for such calls.’?67 AT&T claims that T-Netix provided . _

s+ these services:teo:the-LECs. Ihrough its P-H] Prermse platfo :

m_r.“ However AT&T
’"ts:that the. assernon Ahat the LEC s his ed: ide operator services is

_.announce actua] rates to consumers |

techmca] capabrhnes to.do so.’ 7 AT& fxts pemron T—Nenx admrtted

\_that it served -access lmes and was the “sole service: prov;der m .. these facilities "

% AT&T’s Response 10 Bench Request No 59 2. AT&T states that it does not possess any -
.+ ~contracts in whichT-Netix ragreed 10 provide operator.servicesion be
- Accordmg to AT&T, the LECs acknow dged th ey W ,

" ““1He: calls at the facilities and 'provrde“opem’(or Services v hey sought’ wawers of the’
“ o /Commission’state disclosure regulation:. J:Txhrbzt AJHC 26.-By: requestm"g wailvers, AT&T

.. ATges that the LECs were. recogmzmg that they or theJ ent, T-Netix, werethe OSP atthe
'pnsons ]d M LNl s i

» Exhrbn A—]HC 1] 23.

7 Exhlbrt A-45HC, 1 4. AT&T states that T- Nenx s Opposxtlon islargely duphcatlve of T-
Netix’s own Amended Motion which AT&T claims it responded to atlength in AT&T’s
Opposition. As a result, AT&T asserts that it has’ incorporated by reference its Opposmon and

- will on]y address any newly raised arguments found mT- Nenx s Opposmon Id n. l

_ 7 Exhibit A -22HC, 1 40, cmng Exhlbxt A-40

7 Exhibit A-22HC, § 42, citing Exhibjt A—4’2, 191,58



44

P

o DOCKET UT- 042022

' L bAGES
ORDER 23 | S

:AT&T argues ‘that: T Nehx S dlstmctlon between thie Comm;sslon 's'"d‘éf nitionof

nid'what T-Nétix: ibkls 45 ‘Operator ﬁmmtlonahty i§anon:
ontends that Ts Netlx 18’ attempnng 160 d1ve ftenhon ﬁom the

AT&T argues that the Commlssmn s deﬁmtlon of:

-.an@SP does ot ficTude: e
provxslon of swnchmg, routmg, -aceess, or- nansport serv1ces and T Netlx has not

ed h W these.are reIated 10the defi;

T ExhibitA22HC, $13:

® Exhibit A-22HC 11 12 cmng to Exhlblt A-]9HC 1;-,] 5 and 8

oy, , _ S
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‘connecnon made during the path of a telephone call.** The" -only re]evant connechon
AT&ET surrmses 1s the initial connectlon that. a]]owed the. call to move. from:the ca]l
aggregator,to elther the local or, ]ong—dxstanee serv1ce pm\nder.’i3 AT&T cites:to
Complamants Witness, Kenneth W]lsqn who delalled..the pat an, mmate 1nmated
; all'would take.* 'Mr _Wﬂson ' thi

o f~'p]atform acteéd as-a gatekeeper whi
_:__-3cntena were ﬁl]ﬁ]]ed 8 Ml_‘}., Son st;

- .7 Exhibit A-22HC, 917

. ¥ Exhibit A- ]HC 923 (cmng to Exhibit A-20HC 914 )

| i“’ Exhxbn A-20HC, § 14. »
36 Exhibit_ A-22HC, § 8, citing to Exhibit A-24HC, 224§10-24.'
¥ Exhibit A20HC, {14.

.-”Is"Exhibit'_'C-9, at 42:10-12.

¥1d at 42 15-19

' ”Exhxbn A-22HC 118



' DOCKET UT-042022 : o - S PaGE
ORDER23 _ i B
-f-[pubhc te]ephone switched' network] >IN Funher AT&T pomts 10 T- Nenx $ data

|77 féquest response that “T- Netlx €quipment made a connection o the' dccess line
' provider’s facﬂﬁ;,e_s_ at the ncMork-;mtcrfac_e device.”*?

L ?,for T-Netax 'S fallure to pmvade rite &}sc]esures 10 consumers C@‘mp] aman'ts contend ,

JR S

-'9_-‘ u.g_iﬁngfm E’x‘hibﬁ A—23, at'97,;8‘-24.: _ |
2 1;1;_ 1 104_ quoting Exhibit A-26.
% Exhibit A-'z'zHc;ﬂ 22.
o .,?‘_)dﬁ]_24.""
”Mﬂﬁf
% 1d 24,
97 Id

B1d quotmg Nucleomcs AIIlance V. Wash Public Pawer Supply System ]01 Wash 2d 24, 34
677P.2d ]08 113 (1984) :
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;that RCW- 80.36. 520.imposes’ hablhty for failure to dxsc]ose rates upon any: enmy that

merely contracts. with the OSP. Complamants have cited to RCW 80. 36 520 whxch
prov1des : O :

ar e:RCW 80:36. __f;_,.“}that.any
“‘vm]at]on of RCW 80 36 520 constxtutes an- unfa OF, deceptlvgact n trade o1 -

Aof those was not whether AT&T is hable 31mp1y based on the fact that it contracted
: ‘.wrthanOSPm. T :

», (Emphasrs -added)-.‘ .

© ™ Exhibit A4SHC, § 1.

o, Exhlblt A-22HC 1|28, R SO

S m g A-45HC g7



53 j As aresult, AT&T argues that. Comp]amants are ce}]at‘ ;raIly estopped from raising

.. the argument agam % The: four e}emems of the: doc’mne of collatera] estoppe]
AT&T exp]ams are:

5

)07 rd

*®Exhibit A-22HC., § 41-and Extibit A4 RE

DOCKET UT-042022

. PAGE22
ORDER 23 o

B (1) Identlca] lssues

4) Apphcatlon of the doctnne must not work an ln_]l]St]CC on the party agamst
whom the doctiine is to be applied: %

s

M 1'-5
5 1q citing to Malland v, State Dept of Retirement Sysiems 103 Wash 2d 484, 489694 P.2d

A16 (198s) (en banc) and Shoemaker v. Czty of Bremerton, ]09 Wash 2d 504 507 745 P.2d 858
(1987) (en banc). .

% 14 916.

8 1d AT&T posits that a]]owmg Complamants to rehtxgate T arguinent when‘ the Supenor

~ Court has already rejected it would violate the Fourteenth. Amendment of the Uhited States
Constitution. Jd, 9§ 17. The Fourteenth Amendment, AT&T argues; prevéﬁts entities: from being -

punished for that which they had no knowledge was prohlbned d: This; accordmg to AT&T
violates the company’s diie process
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- .PAGE23

Washmgton . From these, statements combmcd wﬂh T Nenx 3 recelpt of

. Gateway s OSP certificate, AT&T argues that T- Netlx acted as an OSP at the -

correctlonal famhtles o

, Fmal]y, AT&T noles that from 1998 to 2003 WAC 480 ]20—]4] (5)(a) requxred that

the OSP prowde necessary. call detaﬂ mformanon to,the b"]'ng company for ‘billing

N Ehibit ADONIC, § 46,

.__smee it sv«qtched the calls at. its, POP lo.its own facllmes- Exhlblt_ T

oL ]]3]d

m Exhibit T-1HC, w 2;4. Inits Rep]y, T-Netix clarifies that the LECS weré the ‘OSP, for ]ocal ,
calls which they switched onto their own facilities and AT&T was the OSP for ]ong—dlstance calls'

29, 1[]2 oo

"7 Exhibit T-13, 3.
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)
44,

_ PAGE 24
ORDER 23 =

"T—Nehx dlsagrees wﬂh Mr W]]SO]’) S definition of an°OSP as'based on two'c'mena‘
.]) which entity perfonned the- operator services functions and 2)viliich: entlty

, -"-"‘estabhshed an end—io-end connecnorf 18 W]ﬂ'] regard“ to the opera’tor serv]ces prong
B "‘T—Nenx arguest‘ yatt Jinat

Commassron in esta‘bhshmg Wthh enmy actua" y prOVIded the ,‘v't)nnec i
mtheregu]anon R L T ;

-_ : d"by & &T. ﬁ'om ‘the LEC 4§ acarrier; at AT&Ts

B POP 12 Therefore “T= Nenx posits that the Comrmssmn s query should: rea‘]]y be |

M8 Exhibit 25, » 918, T-Netix claims that this would mean that there is o 08P for inicompleté.
or busy te]ephone ca]ls- ]d - . ' : :

"V'”9Id 1]]8
g |
BT a0, o

"2 1d 438,

"73141[19,-ciiingtdExhibitT-16,T;.57:1-22,6o;1161:7. o e
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whether the LEC, connecting to AT&T’s switched:access services, or AT&T,
o .-'conpecﬁxijgi‘:to its ewn ']o_n'g—,dis'tapge n’gt'wolfkr," pxgyided_;the-necessa]y-~¢onneciiqn.m

61 ;:; .To:fﬁmher bolster 1ts comentmn thai 11 was EVET, an GSP" :theca]]s n qugstign,
states that 1he company would act as. a'
def ned by the Comm;ssmn as “a ;te]_

, -contractua} obhgatlon was: SJmply to prevxde‘., nmért_ phioties:
-accordmg to T—Ne’nx comports Wlth the '

' eiLEC such th at this' éc m‘

25 Exh.ibitT-"lHC, 115

| ExlnthIHC1n6 e
o 1 117, '
| 1 'E.xfhibit T6C.

P d. o 19-20 T-Netix points out that it was only obhgated to prov1de assxstance to AT&T with
© . therate disclosures for interstate te]ephone calls. Id.

-3 Exhibit T-25, 4§ 14 and 15. - .
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T-Netix concedesthat the: Commlssmn s OSP: regu]atlon does not-speeifi 1cally def ine

" the’terin “connec¢tion™ in the rEgu]atmn.‘.33 Yet; T:Netix notes that AT&T: provided
“the- sw1tchmg, routmg, access and‘transport setvices for i mtmstate It ATA nmate

alJs m--Robert Rae T—Netﬁ{’s wrtness ma}nta:ms thaf' "‘o]‘lect calls® from the

- 3 Exhibit T:25,417.

' m’]_d-

135 Id -citing to Exhlblt T-17, 1] 8 in whiich Mr. Rae references Alan'%S'c‘hOtf?"sf Sﬁpﬁ]eme‘ni )

- Affidavit, Exhibit A-19HC, which Mr. Rae adopted.

P Exhibit T-29; 1 6.

‘37Id.1112. -

4.
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_ respoinsible for the call, and discldsing that, infer alia; the caller may aceess other
‘carriers from. the public phones."*? Thé regulations also tequired that the OSP brand.
' itself'as such at the beginning of the telephone call and provide a rate quote for the

call upon request.' "

68 T-Netix asserts that the regulations themselves require that an OSPinustbe.
. common carrjer.”!. The Commission’s regulation implementing the verbal rate quote

- i11999 Was based on the FCC6 rate

69 Tb b()]ste;r its af;gu_mcpt'_that 'QSPS must be féomnjdn carrjers, T—Ne_ti_x:pe_im'spm that - '

. both'the 1991 and 1999 versions of WAC 480-120-021 refer to crator Services” as’
L et ST B SS “, : A VR

o .@y.:;ﬁng's'tat_s_;géﬁleéofii)munica%ibﬁﬁiis;ef\i"‘ 2 F
.-480-120-141. mandate that. ‘;‘:tcleqdmmuﬁicaﬁQns:‘c.ompaiﬁés??s providi

12 14, 1]23 T-Netix quotes the federal statute. as_,’deﬁning a--‘:‘provi'de,r' of Opérator services” to be ;
““any common carrier that provides operator services or any other person determined by the
-Commission to be providing operator services.” Jd. »Citingt0 47 U.S.C. § 226(a)(9)..” -
. Exhibit T-25, § 24.
154 14,425, citing to Exhibit A-6..

5 Exhibit T-29, 115. WAC 480-120-021 specifically defines “operator Services” as “any
- intrastate telecormunications service provided to a call aggregator location that includes as a

component any automatic or live assistance to.a consumer to arrange for billing:of-completion, or .’

. both, or anintrastate telephone call through a method other than (1) automatic completion with ",
_ billing to the telephone from which the call originated, or (2) complétion through an‘acess code
use by the consumer with billing to an account previously established by the constumer with the

. carrier.” ' ' ‘ R

1991 and 1999.versior WAC" -



'DOCKET UT-042022
ORDER 23

- .the agency later adopted a separate yule to correct this deficiency.’”’. The.
Commission, T-Netix notes, did not adopt a sepamte regulation bnngmg these.
 institutions. under the: Commlssmn S deﬁmtlon as.the FCC had.. 142

-Netlx asserts;
therefore, that calls placed. by inmaes at correcnonal facﬂme& are’ not cove:ed by the
. 'Commxssxon s OSP regu]ahons and .-d1d not 1 193 I- thl_x

]ong—dlstance serv;ce nd.
(PST'N) )46 o

E preferred contract . ¢ ) te:
regu]atlons requmng that the OSP msure that the ca]] aggregator posted a notlce
statmg that the pubhc phone rates’ may be higher than norma] w}nch OSP Was

LM I LI B L
A 143; Id .

4 xhibit 1:29‘, g4,
. " Exhibit T-13, n.9.
’f,usExmbnTzs) 11134'_’ SRR

':_ ~“’ Exh1th T 25, 'g 21

.mld - A .

.PAGE27
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4 servxces_must- comp]y thh th]S and all ther Commlssmn telecommumcanons

' any mtrastate te}ecommumcanons serv1ce pmv:ded
Jocation that mc}udes asa component any ;
10 a consumer to arrange for billing orco ) . an
'mtrastate telephone call through a method other than @) automatle .

" completion thh b]l]mg to-the telephone ﬁom whlch the call ongmate

PPN T T

. 156Id

BUE

i | 17-19_.',___"‘.‘*' :

84 §28.

159Id ‘
RHd 29

Ce

g
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er(z) cem‘

SRS g 455,
h w6y
~::i'67 ]d 1]26
% 12 1129 and 31,

1&9ld 13]_.‘

"™ Exhibit T-1HC, § 22 and Exhi_bn A-12.

171

-Jd. (Emphasisin original).
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. PAGE31

T-Nenx argues that AT&T’s pamc1pat10n n lnterLATA collect ca]ls refleets the

company’s. understandmg of itself:as the OSP.'7 The anterLATA co]]ect callsin
quesnon were assessed AT&T service rates, were branded-as AT&T. telephone L

"~ calls,'™ and were billed on behalf of AT&T by T Netlx V5T Netix' asserts ‘that it

weuld be absurd to have the telephone cal]s branded as AT&T 's‘ bﬁf f nd that T Ne’ux

SN SN R

o T- Netlx acknowledges that it pcrformed thxs brandmg functlon on beha]f of AT&T Id ] 29

s

]d T Nenx adm1ts that it bl]led the recxp:ems on, beha]f of AT&T Id

17 1d. 9 30.

'”hiﬂ3L

178 Exhibit T-29, 9 63.

'mMﬂ%

]

Ry n3l.
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T—Netlx acknow]edges that it d1d petltlon the Comrmssm

! ;'J'%’Otherw;l Se

“';. POCKET UT-042022 ' " PAGE32

' speaking 4gent for pUrposes of WRE 801 (d)(2) is a qﬂésﬁt)n -pf preliminary-fact
govemedbyWRE]04(a) 182 s o

B f‘or authon'ty to a'cquire '

7:] 88"

Comm

6n’cannot rely
dec]anng that ‘

'm ]d See Cona'on Bros V. Szmpson Tlmber Co 92 Wash App 275 285 966 P 2d 355 (]998)

'8 Exhibit T—]HC LA 32-33

™ 1434,

185 14 435,

186 Bxhxbn T-25, 932.

"7 1d. 134-35.

8 1d. 933

" 1d

ordi M W]]sen"s testlmony ‘cannot be of asslstance o
L tothe Commls’saon 1% T addltlon P -Netix arpués:that the

upon Mr. Wﬂson s testlmony because he prov1des a ]ega] opmxon in
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Ay Nenx not AT&T, was, the: OSP.'*° Accordmg to the.company, WRE 704 prohlbxts

reliarice. upon. expen legal oplmons or: opmmns ‘that-address: mixed questions of facts

and law 9%

-Nenx quotes AT&]‘ s~coun *amg the C@mmm§1on ln:a pnor ru]emakmg 10 amend

ompany as.a ,}'._sxanbn provxde Compl & nants pomi eur that T—Nehx lS obhgated
.under Amendment No 3. to:pay a. commlssxon 1o the DO for 1oca] calls for WhICh it

ey L
w2 Exhxbn T-13, 922 and mebn T-21 at 4.
193 Id
."94 Exhibit C-1C, §41. -
: 195 Id - |

19 1d. 19,22 and Exhibit C:6C:

- PAGE33 .

W
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wouid not have to if it were: s}mp]y an equipi

: Ty B GE34
ORDER 23 - , : ] U

ent: suppher . T ¢ company engaged

e ina regulated achvny and: should have 1o ab)de by *the mies f 'dtmg s0.'

.81

- demonstrate: ‘that these companies-were thie:OSPs;: Cemp]amants declare thi 'rthere is™
ne ev;dence iha 'th' LECs*perfoime. OSP:d

™ 14 §21. See, Exhibit C-5.

H SE

W]th regard o T-Netix’§: c]alm that ithie rate” dr]SClosure waiversithe LECs recelved

; mplalnants point-out th

' walver of lts own for:

7 Id 1] 53 and Exhibit A- 8, Amendment No- 3..

"”Ja: 1]41.

"1 57

2017 9457

22 1d 28,

3 Exhibit C-1C, § 25.

2 1d, §28.
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With regard 10: AT&T S. argument that it IS not: hab]e under RCW 80.36. 520 for the
: faxlures of T-Netix to ' Provic

e'rate d;lsc}osmes Comp]amants argue that AT&T has

',faxled to demonstrate that the Commission intended:to exchide compames that -
.- contract their OSP. responsxb:lmes from comphanCe with the-OSP: regu]atxons. S

S

86 -

.unless etherw:sc deﬁned mustbe glven thelr .
=-‘-.~;logaea] 'meanmgof the wog:d s‘eonnection

2 the. ca}l 1s: COnnected Ve beore he: céned party toth
" -'they will-accept: the call or posmb]y before the call transrmss
‘ .p'arty‘ 3-;'; Compiamams assert that “[t]h’e -

fz"‘]d 1]38

" ?@Jd

ntend that T-Netie's i rpretatie

1te

2°7Id 941,

8 17 944, quoting Easr v, ng County, 22 Wash.App. 247, 253; 589 P.2 805 (1978). -

210

1. 946 and Exhibit C-2HC, 9.

n Id ) . - ‘ L

- 2]2'Id E

2 17 948,



o :

" connection

K 'mote"ls hosprta}s prlson

R suggeshon’ that'the‘éomm swn was reqmred 1o foﬂow thé F CCs1édd in. a‘doptmg a
. separate and spec:ﬁc ru]e settmg out the mc]uswn of correenonal facﬂ?tles iir the rate

"~ DOCKET UT-042022

_ | | U pacE3s
'ORDER 23 ‘ _ SR

gomg anywhere in the system” and if “the ‘call p]aced by the inimate {does riot pass]

the initial security checks’on the T-Nefix p]atform the call doesr’t’ gét beyond the
Apnson wa]]s.”ﬂ4 Thus, Comp]amants contend that 1t is th]S platform that creates the ,

‘Comp]amants dlsagree with T-Neti

szassertlon that AS6ns: cannot be. conSxdered ca]l .

'_‘aggfegators ‘tnder: the: Cormmssxon regulahons Comp}mnmtsargue tha
" hasr never been'-‘any doubt thiat pnsons e

, Hy: m 157 in3is: 1989 regu]atlon
'120—141( (b when deﬁmngGSPs as those camers wﬁh w]ncH hote]s

€ ontrary Nehx

’;

leld S N

. 216 ]’d, 1]7.‘ ’

714,962

2% 1d. 1 63.

' 2‘91d 9" 64—65 and Exh:blt c-12

201 4y 70-7] cmng to Exhibit T-20, 1[ 54.
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-disclosure. Fequirements; Comp]amants assert that would have been unnecessary given
the’ Commlssmn S 1989 regu]atlon adopted before the’ FCC s determmat]on 221

89 -Deczsmn. On]y T Net]x has a]]eged that there 1s any genume lssue of matena] fact
- and that AT&T’s Atnended Motlon shou]d not be granted Comp]amants and AT&T '
- dld not but instead argue; that the TFNetlx s-Metion, and Amended Motion should be -

-not;cxte 10 any. Specxf 1C examp]es of the two thnesses dlsagreemg on any matena]
facts.. The: selected ortxons .of Mr, :

o A hich € s m to.have rece}ved“ perator—assmedmmate
. jtelephone calls WAC 4807120 021 deﬁned an osp o

any corporation, company, paxtnershlp, or person other thani'a loca]

exchange company providing-a. caonnection to intrastate or interstate

: s long-distance or to local services from. locatlons of call- aggregators

- The term “operator services™in this rule means. -any intrastate - -
.te]ecommumcatmns servxce prov:ded to a cal] aggregator locatlon that,

| " 22'141174

m]n +e Détention ofStrand 167 Wash2d 180, 186217 m{a 1159 (2009) (citing o In 7e-Det. Of
Martin, 163Wash2d50] 506, 182 P.3d 95 (2008) T 8
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mc]udes as a componem any automatic of hve ass;stanc:e toa consumer
to-arrange for billing or comp]etlon or1 both' ap: mtrastate telephone
call-through a method other: than (1) automat _,.cmnpletlon with billing
to the telephone ﬁom which the call | o3 inated, or (2)- completlon o
through an access code use by the co u

ling to an ac imt '

otind that

. P WAC 480-120-021 _.(1991). -

24 WAC 480-120-021 (1999)

: 225Stme Dept of Labor & Indus -Tyson Foods ]ne }43 ’Wés pp 576 7‘82 178 P.3d 1070
(2008), cmng to Cockle v.-Dept.-6f. Labor & hidus., 142 ‘Wash:2d-80t, 807, 16 P. 3d 583 (200])

26 i(‘yson Faods Inc ]43 Wash App at 582 cnmg to Wash Cedar»‘& Supply Co Inc v: Dept. of
L ..Labor and Indus. ]37 Wash.App 592,.599-600, 154 P.3d287 (2007) and Depi of Labor and -
- Indus v Gongym 154 Wash 2d 38, 45; 109 P 3d 8]6 (2()05) :

. " Det. of Strand, ]67 Wash.2d at 188 (citing to Udall v. T.D. Escrow Servs ]nc 159 Wash.2d
* 908, 909,154 P:3d 882 (2007) (qnotmg 10 Th mgeyv Hazsc 59 Wash.2d 652,657; 152 P.3d:

: ;1020 (2007)
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a word should not be read in isolation ‘when attemptmg 1o ascertam p]am meaning.

There isno part- of a statute that-should be viewed as: moperahv&or superfluous unless -
- that part is the result of clear.error or mlstake 2. Rules of statutory construc’uon are
o also appht:ab]e to the mterpretanon of agency regulahons B0

‘T Netlx s mterpretatlon of the term is ﬂawed when fhe regu]ahon 1S read inits"
. ;i'j.entlrety Flrst our deﬁmt}on of an OSP m WAC 480 "120 021 3

G

: Am _Ic,L _(cmng Slate v, Roggenkamp, 153 Wash 2d 614 623 ]06 P.3d 196 (2005) (quonng State v .. -

ackson 137, Wash ‘7]2_ 729 976. P2d 1229 (]999))

e 229]d at. 189 (cmng toKIemv Pyroa)rne Corp, ]]7 Wash 2{] 1,13 810P2d 9]7(199]))

B Ciille . Stars 137 Wash.Ap pp. 201,209, 151 P. 3d 1073 (2007) (cmng Stafev Reler, 127
- Wash. App 753,757-58,:112.3d 566 (2005) w

- ':.‘z” Szlverstrea]r, Inc . Dep 1 ofLabor andIndus 159 Wash 2d 868 884 154 P 3d--89__1 (2007), ‘

where the. Courl found that interpretations must “gwe meamng 0 every WOrd in: & regulahon o
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]nterpretatlon of an unamblguous contract i isa questron of law

SRy
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~-the call originated, or (2) completion through an access code use by the consumer
~with b]]hng to an account prevrous]y estabhshed by the consumer with the ¢ carrier.”>2

s ‘-iThe P-III Premrse platform hnked the ca]hng party at the prison‘to the loca] or, long—

~distance provrder If the inmate attempted to.dial-out usmg a number that was
i.prohibited, it was the: p]atform that prevented that connectionite the local or- long-
. distance service from bemg provided. It was the admitted: gatekeeper for: ca]]s from

the correcttona] facrhtres
< We. f nd that the P—IH p]atform performed the operater servrees at the cerrectmna]
facrhtres Tt va rda d th te :

-;icall Based on thrs ana]ysrs we: ﬁnd ‘that the ownerof: th_'

connectedrthe.;

f,":the basrc f-prmclp]es requrre that }) the mtent of e’-pames centro]s f
2) the coun;.ascertams the intent: from reading the contract as a' ‘wholé: and 3)-a court o

: wr]l not read an amblgurty into a contract that i is otherwrse clear and unambrguous

See, WAC 480—120-02] T-Netix has drawn a confoundmg drstmctron between operator B
“services:and: operator:functions in- ‘contending that it did hot provide operator séfvices; - However,
T—Ne’ux failsto coherently distinguish between these two: terms and has. cited:to'no précedent for-
 the distinction in the first place. Therefore, whether T-Netix labe]s them. operator services or -

" Toperator sfunctmns an (DSP i, by Jogic, 4 provrder of operat()r servr(:es as def ned under the -
e regu]atron S :

233 Mayer V. Prerce County Med Bureau 80 Wash App 4]6 420 909 P 24 ]323 (1995) (crtmg

“1o FeItonv Menan Starch Co., 66 Wash.2d 792 797 405 Pld 585 (]965))

s Id quotmgAbsher Constr CO v: Kent School Dzsmct No 415 77 Wash.App 137 141 890
P2d 1071 (1995).
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. The 'DOC contract provided that -AT&T;wQuldﬁP‘r‘d\’Iiaéjt}ie_equipment and services as
.. Tequired by the DOC’s'request for proposal. For reasons unkriown to the

+: Commission; the DQ‘Ciconm'c:t; _a]‘s.o?m’and;ftésr-th%t the LECs will provide the operator - _

xcéiif{r—é‘citi&ﬁélsiféciliiiﬁ?SE‘f--*'_;J--.’-'*' .

services.at the prisons in question.. Thetbeing said; it was AT&T, not the LEGs, who

-purchased.the P-1I1 Premise cai] ceontrol.platform from T-Netix foruse at each of the ‘

100 = Ainc‘ndment.No;Z tothe DOC;cOﬁt'faéi;jéxeéﬁféa'ih ]995, '"fbioyi&ed that AT&T

k71997, provides that AT&T boughtthep]atfonnﬁom
. T —Neﬂx fs_olély'pmyi ded the techmical.
 establishiotherwise In fact.‘the

* sishows that AT

201

102

- indicated that the OSP disclosute rules wers created, a
 corisumer from acceptirig collect calls without bej Ty i
. prowdmgthe service and at -what charge. 1i§ is the reason the

i would -ainSfa]]i:an'd:ao}:)eréteisﬁch:«caﬂ éont%dl::fé’éﬁmres»ﬂjrough s 'S\i‘b’cozntﬁactb'r-'?l’elef. o
#sMatic-Corporation:  Tele:Matie was later dcquired

portance, the.contract between AT&T.and T-Netix, sihich was executed onJune 4,

| Netix and took tifle'tost,

and raining serviees. AT&T has failedito
12000 Tetter fiom AT&T 4o T-Netix clearly

Al

&

on mformahon Specifically, therates
e Comthission expressed ¢ neem would have been AT&7s for Jong-

... distanice Service and the LECs’ fqi* .]ocvzi'];service,z ﬁdt»_T—Neﬁx’s-. ‘T-Netix did not

directly contract with the DOC. Additionally, the'rulé provided that thé' OSP must

. ..di.sc_lgse‘thg.idgntity of the OSP prbvidin_g the service to the consumer., It was =
7 AT&Ts service that was carrying the-call to' the call fecipient and it was AT&T’s

‘contracted posts
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205

T -_'j.pubhco to'h trans ent users of Sises,
o provxder of operator services. ”237 When the FC

| ,_‘_;mld See 47 CFR §§64703-708

" DOCKET UT-042022 -

~‘j'r'”’ Exhibit T-13; 1| 30. The :
» lmprovement Actof 1990 (TOCSIA), 47 u S.C. § 26

‘ '52”47U $.C §226(a)(2)

 'PAGE4#2
ORDER 23 o

"'name that was branded durmg the te]ephone call. AT&T presented Tio evidence that
i Netix’ charged the Comp]amants for any of the’ cal}s ‘they recéived or that T-Netix

| ‘prowded Complamants wnh telecommumcat]ons ser\uces that required. b" "d]ng To
. have reqmred T-Netix to'announce its own name as the’ OSP wou]d have'beth
o .'"‘_nonsensmal and serve on]y to confuse the consumer . :

_nipletlon :

» "'Ihere are thany connecnons made throughout the Journey that ate}ephone ca]} takes
;:Ca]l com' i t" n i g 1 10

) -Further TOCSIAVcontams a.much more. spec1ahzed and lmnted definition-of cal] .
_ ‘_':_:aggregators than RCW. 30. 36 520.0r-any of our regulataons --TOCS]A prowdes that an

,the ordmaxy course of its. operatlons,.-make telephones available to the

t elephone calls: usmg a
etermmed that. T.CSIA d)d not

ra] statute is the Telephone Operator Consumer Semces
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- apply.to Inmate- on]y phones at correcnona] facﬂmes it focused, in parncu]ar onthe
.. fact that mmates are not members-of ¢ ‘the pubhc and are-not “transmnt users of [the

- fac1hty ’s] premises.” ”238 RCW 80 36. 520, and the assoc1ated regu]atlons do not
-contain such narrowly tallored provxswns 2

106 The cases cﬂed by T-Netix' to advance xts theory that our regu]atlon hke"d' es no’l

.However thes. (
'_ 0ted: thai,thc'_ )

.- service walvers ean be accomphshed ena case—by—case bas}
s requued Gl liere ismo quesnon that the Comm}ss )

e Secunty,” and thus the

» f';:-]egls]a'uve hxstory 23 The Comm1ssmns ru]e on'the oiher hand cle ly mdlcated

oo l-”“E)d’nbn . 24 at 2752 §i1) 39

- 5 T Net:x also pomts to a ]etter from the Commxssx on Staff Wthh compares the FCC’ -

- regu]ahons with our own.- However as the Apnl 30 199] ]etter c]ear]y pomts out‘ “t}ns drafi is
=i astaff-doctiment.” Exhzbn T- 23 ‘ar-l.

‘ -2‘“’ State v. Bobzc 140 Wash 2d 250, 263 996 P 2d 610 (2000)

201 Exhxblt A-5,2t 107.

22 Statev Williams, 17 Wash, App 368 371, 563 P2d 1270(1977)

3 See, W‘Ihams 17 Wash App. atn 1.
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.that a‘call aggregator means-a “hote] motel, hosplta] przson ‘canipus; pay te]ephone

- ete! ”244 In addition, the def nition of a-¢all aggregator isnot “substantla}Iy identical”

1o the F CC 'S rule ‘T-Netix-admits thatthe FCC’s rules were: lmplementeﬁ mn 1991, at

o w}nch time our regulatmns a]ready stated that 'OSPs; proVJded semces 10 pnsons 215

108 . Whﬂe the CommxSsmn did:adopt the OSP. deﬁmt]on to 6TE: c}osely refleet the

federa] def nm@n
- - - dggregator defi mnon wa -_._mlended to'm

i ﬂ’;e:‘OSPs f the Feque' t 'f * ';a ‘wdiver ‘was: eneugJ: to: estabhsh @SP Yability at every B
- Facility th 2 comipa _y'=epera’(ed there ‘would be:at least thre_ HOSPs:! .er':each of the-

“Netix has. provided.no; mdlcatmn that the Coninission’s: call -

mirrprtheFCC’s: In:fact; ithe’ Cotmmission’s

B 1991 call aggregator deﬁmtron proclaitns that thes: ‘entities’ «{mak’e}telephenes
- avaﬂab]e for, mtrastate servrce to the pubhc orito; users of 1ts premxses mc]udmg, but

ca]ls at lssue Respondents and:the:LECs may: or may-not haVe behe?ved that they

Were the: OSPs: responmb}e for. telephone calls p]aced from- correct a .;facxhtles
around the state The Commlssmn ’s orders waJvmg the OSP regulatlons do not

1 Exhibit AZS, at 112, (Emphasis added) WAC 480- 120.141(3)
25 See Exhxblt A-4 at 74, WAC 480-120-]4] (1989)

» 246 ExhlbnA S, at 109, WAC 480-120-021 (1991)and(l999)

B A7US C. § 226(a)(2)
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112 -

i ere: competrtors Ms. Lee does not state that T&Net}x pre\nded operater er
:the» 15} nshtutmns we are exammmg

- DOCKET UT-042022
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. specify at which correctional fac:htres the companies were' providing OSP servrces

- Further, at least one.company, AT&T, has stated that it filed s request an
abundance of caution, uncertam at that ﬁomt whetheror not it would bé acting as the

- OSP,.under the DOC. contract Bven:viewing the waivers in a light ; most favorable to
Complamants they have mot: presented evidence to 1nd1cate that the waiver of AT&T,
.or:for that matter; those.of the LECs.or T+ Netlx -at the federa}’leve] demonstrates the
compames OSP. status “Thaus; the waivers estabhsh on]y that the: compames involved
“Were attempting to'protect themse]ves ans case they. were the OSP;. The wawers a]one )
‘arenot demonstratrve proof that any of the: partres were the OSP:.:.

co p.e n w1th Gateway; an, OSP .suc : "—,Netlx must

a]so-be an OS . -Thls alene does not: demonstrate that T Netrxf. as»an*.BP'-under the
Commrssron Saules. Whi

' i OSP definttion 1s~*elear]y
: g W anddees not rely O popular behef n C]‘aSSIfylng the OSP a

T-Netrx’s argunients: agamst the: rehance on: Mr W]lson S testrmony and Mr. Roth’
e—maﬂ arg: procedura]ly rnapprOpnate Pursuant 10 WAC 480 07:375¢2); these:
arguments sheuld- have beenframed as motlons _to smke n a-separate pleadmg apart

ﬁ'om its Oppesrtmn -As T—Netrx s arguments are proeedura]]y deficient; they are
reJected ; R e . .

With regard to AT&T’S contention that: Comp]amants are co]lateral]y estopped from
assertmg its theory of habrhty based.on RCW'80.36.520; the: Supreme Courtof
Washmgton has noted that there are fo‘ur e]ements to the doctrme of éo]]atera]
estoppel ' R
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1) ldentical issues; " » :
2).A f nal judgment on the merits;

) v ;.3) The party agamst whom the p]ea is- asserted must have been a party toorin
ey pnvrty'wuh a party the pnor -

f "Paﬂyagamﬂ

- -'_",;The statute dlreg:tmg comphance thh the ra dlsc]osure rules
lishe the :

L8 ® Exhibit C-lC 932 (Ernphams in ongma])

4 Juddv AT&T ]]6 Wash.App at 766

25° Id and Exhlbn C—IC 437. Thisis of partxcu]ar importance to Complamants sméé our-
regu]atlons do not provxde for liability of those “contractmg with”an OSP

2 See, Judd, 116 Wash. App at 763.
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_T,{Comp]amants were the party :m both actrons and'there 1s no lndlcatlor‘rithat app]ymg

Court252 affirmed the trial court’s decision. Thus the courts have already resolved the
Complamants issue.

]} 't'

iV

118

_ AT&T c]arms that 1t was 4 LEC from 1996 to the present and was therefore exempt
“from thé OSP chsc]osure regulatrtms 253 AT&T argues that' the comnents. tothe 1991
rulecléarly ‘stdte the Coinimssion’s mtermon to-fodiis on fon L ECs 25 Accordtng to.
AT&T, it was certified a LEC by the Commrssron from. January 1997 to the present
Thus, AT&T c]arms that it cannot be held liable for- comphance w:th the OSP
drsclosure regu]atrons durmg this time’ penod al

22 See Judd . AT&T 152 Wash 2d at 2@4

© ™ Exhibit A-IHC 1{ 19

2S¢1d- S S

** Exhibit A-THC, 120, and Exhibit A-12,§12.

PAGE 47
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,121;' . D

1o AT&T a’ .-amer who .olds eemﬁcaho A ESTbOth G i
. LBC 262 .since ; -

" DOCKET UT-042022
ORDER 23

Complainants acknowledge that the" Commlssmn s rate disclostire ru]es eXempted

s LECs from the defii nmon of" an OSP from* ]99] to 1999 when the regul‘atmn Was
i f’i"frewsed and thiis the rate quote reqmremems 256 A

A s V_ch Comp]amants argue '
at AT&T shou]d_ not 'b 4l Wed to now ldebeh d its’ LEC certlﬁcate to avoxd

TN ..;256Exh1bn C—

258

- Ls_?].d. -

1 and Exbibit A- 129 12

_2 See Exhlblt A—ZZHC 1]1] 4 and 3’6 and Exhrb‘it A—45HC 1ﬁ] ]3 »20- and: 23

% See AT&T’s Response to Bench Requesl No 2 at 1.

ST a9

%5 Soe Exhibit .A-s; '
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In-that order, the Commission stated that the reason for the LEC exemption was that,
““[cJonsumers often expect that. they are using their. LEC when: they use a pay phone
_ requirements that.apply 1o non-LEC companies to. mfonn the consumer that. [they are}
.notithe LEC is reasonable 7264 AT&T was: not. act;ng as a LEC i the correctrona]
n facrhtres in questlon and the consumers would therefore have no'reason: to beheve
¢+ that they were. using AT&T S. seryrces absent dlsclosure

upreme Court has stated on occasron" ',at “statutes should recéive a. senSJb]e

AT&T has asserted that Complamants erroneous T :

able to escape regu]atron under the OSP deﬁmtron srmp]y because th pos ess LEC
certrﬁcatlon not. because they WETE. provrdmg }oca] servn:es Th]s ‘would, erreumvent

C Du) AT&T AND T—Ntmx ESTABLISH A PR]NC]PAL/ / ENT o
RELATION}SH]B‘SQGH Tﬂ-; ] _.AT&T _

guethat = -
T iszesponsible for T-N € '

tix’s: faxlure $0:« comp y'wrth the drsclosu

Accordmg o AT&T, T- Netlx was,-at: most, an 1ndependent contracto under the DOC
_ contractual scheme. 26 Ag AT&T pomts out, “a prmcrpa] 1s on]y liable for the acts of
its agents not its mdependent contractors 3267 AT&T notes that there are'several

ST A 107,

%% State v: Vela, 100 Wash 2d 636, 641, 673 P.2d ]85 (l983) (cmng to Crown Zelzerbach Corp

V. Department of Labor & Indus., 98. Wash 2d 102, 653 P.2d 626 (1982); Whnehead V.
Department of Social. & Heailth Servs 92 Wash 2d 265 , 995 P 2d 926 (l 979)

266 Exhrbn A—45HC ,924.

IS B

%7 1d. cmng to Getzendaner v. United Pac. ]ns Co 52 Wash.2d 61, 67, 322 P:2d, ]089(1958)
.and Gaines v. Pierce County, 66 Wash.App. 715, 725; 834 P2d 631 (l 992) h
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factors that Washmgton courts €xamine-in determmmg whether an agency
' _re]atronship exists, mcludmg ' '

i -.‘-;]) the extent of contro] the emp]oyer may exert over the detar]s of the work
2y whether ‘or not the one emp}oyed 1S engaged ina dlstmct occupahon or::
busmess RIS C R RIS i
- 3) whether the work is usua]]y done under Ihe drrectron of the‘ emp]oyer ‘01 by a
e "--'-_;:'_ispemahst e B BREET A UL RS LS SO et LN
R whether the employer supphes the tools and the place of work fordhe::
_emp]oyee and e s

124 :AT&T n 'es that T&Netrx exerted -comro] over 1 s_’.oWn W@l’k produ

.autonomously by any mean

; .AT&T asserts that T- Netrx operates ifsiod ""ji?busrness part "
-perforins specrahzed functlons ‘that AT&T cannot’ p‘rewd T ntroll
- propnetary platform, and that both’ beheved that their busmess deahngs Weré am
- two, mdependent contractors S o or this: ]ast assemon AT&T rehes on th
. .contract: between the two-where 'T-Net' -ad it % :
+ . independent contractor? .

-'_:1"25'>

268

1d. Y25, quoting Kroshus W, Koury, 30 Wash. App. 258, 2634, 633 P2d 909 981 (cmng
RESTATEMENT (SECOND) OF AGENCY § 220(2) (1 958))

' 'Z”Id 927

B °Id cmng to Exhrbrt A—48HC 13*1 4433 18

"':mMﬂw

Id cmng to Exhxbrt A-43 .*‘§ ;.]4 5

Vi
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" AT&T, et. al., Order No. 5, Order De

DPOCKET UT-042022 ... PAGESI
ORDER 23 ; _
AT&T also.contends that: consxderatlon of Complainants™ vicarjous liability theory
exceeds the scope of the Superior Court’s referral: 22, - The, Commxssmn was. not
-directed to determine whether AT&T could be held: hable for T-Netix’s failure to

prov1de rate.quotes. to consumers:>* Further AT&T ‘notes thatthe- Commission has -

: already concluded: that its:authority 4 m this-maltter is: censtra]ned and #doés ot invoke - )

the independent Junsdlcnon of the agency »275 Accordmg to AT&T -the pnnmpa]
behmd the doemne ef pnmary }unsdxctmn a8 that th i‘admmlstmt 'ei.age' cy is

Comrmssmn § techmcal cxpernse and isa legal ques'ﬂcm ‘that'the " Supenor Court ]S
~capable: ofa“ressmg et o - o

Comp]amants assert that AT&T is: still responmble for prg\ndmg a‘ate dlsclﬁsures
desplte havmg contracted away the :esponsxbll ty to T I\Je:tl)(,278 Pursiant:

P 1d. | 32; guoting Comp]amants’ assertion ‘which the Comm]ssmn agreed With‘itkhiddy.

nymg T- Netlx s Motlon for Summary Dctermmatxon and to
Stay DJscovery, 129 (Ju]y 18; 2005) - RSN o

2 .]d. 1|. 33, cmng-tov T en'ore»v, A T&T’Wirelesi& Servs,]36 Wasthat 345 ’ _A::, o

T

R S P

L

™ 1d. § 10, citing to Exhibit A-8, Amendment Nb 2.

20 10 128 and Ex}nbn C-2HC, §21(). Specxfcally, the call control feanm verified fhat the
inmate was not attempting tocall a' prohlbned telephone Humber and would mform the call
Tecipient that the calling party was an inmate and play the inmate’s name. Exhzbzt C-2HC, 113

The platform prowdmg the call control featums would a]so connect the andlo talk path if the. call
remplent accepted thecollect call. I1d S o
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- . 10.provide telephone services that were i eéinp]iance with the law.? Comp]amants
state that “[t]raditional agency law holds that a pnnc1pa] is not: reheved of its
Obllgatlons by hmng an agent- 1o perform in 1ts stead 7282

Then ina perp]exmg move
ai s;assert that there 1s no need to app]y agency law in &

128.. ,'Deaswn. We ﬁnd at AT&T as correel The quest;o of Whether»an agenc‘*
relahonsh]_p ex1sted tside: ; : By

129,

L xssue 'p;eheanng confere_. _ce not', e: to dlscuss the procedura' schedule for ’that phase
3 '_J__oftheref'rra] e '

E 130 T-Netlx havmg so]d the p]atform to AT&T and so]ely prov1 mg techmca] services
Ly and training fer the platfonn 1s. notthe G .SP Thus ; we_:_wﬂl net address whether T~
Netix VJo]ated any of 6 our OSP regulahons at th]S nme v :
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_Fmpgmc:s OF FACT
" _In ]992 AT&T Commumcanons of the Pacxﬁc Northwest ]nc entered into a-

- _contract wﬂh the State of Washmgton Depanment of Con*echons 10 prov1de
: -te]ecommumcanon servxces anc

quipment for vanous mmate correetlona]
, mstltut]ons and work re]ease facﬂmes .

132 +(2).  Dueto the uniqus

Te]e-Manc Corporanon

133 (3) ;. 411995, the Commxsswn recognlzed the acqulsl on of Tele—Manc
: ; ..'.Corporatlon by T Netix, ]nc ‘ :

i 'ﬁ‘prohlblted Séiz g a dedlcated outboun trunk anid outpulsmg fhe destmat]on

e e number as a:1+:call; and if; ,the reeipient; aceepted the ca]l “ihie pla‘tform wou]d
'-comp]ete the audlo path ST : Lo

1367 6y AT&T: was Tist actmg as a locdl exchange company for iy of the calls placed
i G at the four correctioiial: facilities: -7 S b '

137 '_ (7) _._‘ ) AT&T possessed the ablhty to dlrect T Netlx to modlfy the P-I]] platform
138 ‘(8)‘ ~ The parties have not provxded sufﬁcxent ev1dence to support a decxsnon asto

s i o Whether AT&T violated the, Commlssmn stules govemmg operator servme
B prov1ders '

4
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CONCLUSIONS OF LAW

139 111 vi:Summary. Judgment is.properly entered if there is no-genuine issue as to any

T’f'téﬁa,lg fact and that 1the mdvin;g%pa*r;tyfis'éntitlééiéjﬁag]ﬁeni'.'as a‘matter of
.v--zlaw-..:WAC480-07 380(2). CR56(c) RGHNIE SR '

140 2 In resolvmg a motion for. symmary Judgment a couit must CO]’]S]del' all the

' '  facts’ submmed by.the partles and ‘make:all reasonable mferences from the
=5 -fact$indhe. l]ght most favorable to: then ' nmov' g.par ivate; Inc., v.
;Stale, :Dept: of Revenue; 150 Wash'}élpp_ 807 812; 209.P;3 524, 527 (2009)

ing:Vallandigham:v. Clover Park Sch. D si No', 400; 154 Wash Zd 16, 26,
109.P.3d.805(2005). o

E 4 141, (3) ,'.—'?Wlth regard to AT&T’s and T Netlx si‘Mehons fer Summary Detenmnanon

.;..,hone of the nonmovmg parnes raised q‘aes ‘ons ;

] 1 atena] ffact asto the role i
of Respondents m connectmg the calls in questlon ﬁom the orrectlona]

R CRE

= 14_3}; o A5)y i ¥ Ty ‘-I-ILPremlse p]atform pr0v1ded ‘thee ¢ c@nn ction between the mtrastate or
" inferstate: long—dlstance or local serv1ces -ahd the correctlona] faclhnes WAC-
- -480-120-021 (1991) and (1999) '

' 244 (6) AT&T, as the owner of the platform, was the: operator service: prov1der from
o June 4, 1997 the date of the execution of the General Agreement for the

i Procureinent of Equipinent, Soﬂware SerV1ces and Supplies Between T-
N Netlx ]nc and AT&T Corp

145 - D T Nenx ‘'was not the 0SP for the' correctlonal msimmons mvolved m ﬂ'llS case.

- - - M6 ._ (8) ' AT&T does not quahfy for the LEC exemptlon under WAC 480-1 20-02]
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®

Call ‘aggregators, as defined by WAC. 480-] 20:021, inclade corréctional
facilities.

‘ n_déd Mohon for -
i ""'f-nd that AT&T

:MARGUERITEE. FR]EDLANDER.
Admlmstranve Law Judge ;

'PAGE 55
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NOTICE TO THE PARTIES

This is an Initial Order. The action proposed in this Initial Order is not yet
¢ffective. Ifyou disagree with Ahis Initial Order and want the Commission t6

_ consider your comments, yon must take specific action within the time limits
outlined below. If yoﬁ 'agree'.Wit-h this -Iniﬁa] Order, and you v‘muld'like_th‘e'
‘Order to become final before the time limits expire, you may send a letter to the
‘Commission, waiving your rig"-ﬁ-’ti"’téf:ffyiét'iﬁbﬁ.for administrative review.

WAC 480-07-825(2) proﬁ(_;l'es that any partytotlnsproceedmghastwenty 20y

days after the entry of i‘this.ln'iti;i-l:;()rdef to file a Pefition Jor Administrative

- Review. What must be inchided:in any Petition and;gther re

. Retition are stated i >480-07:825(3).

party may file an.Ansyer to a Retition,
the Petition. '

5(4).states that any

- WAC480-07-830 provides ihat bef bre entiy of a Final Order a
‘a Petition to Reopen a contested "'pro'cie'edin-'g' to permit receipt of rgviﬂ‘éﬁ'fce;
-~ essential to.a decisiqn,~'.i)ht' n-hav::fi-]»abl'efafn.&_ Apzdt‘irééi'soﬁab]y -(]ifiscfovéi'fablé‘:_é-t: he g
time of hearing, or for other good and sufficient cause. No Answer o ;

+ RCW 80.01.060(3) provides that an initial order will become fnal without

further ‘C.O.mmissi(mfacﬁoh'-if-h’ofpiiﬁy': seeks admini'is't_.l’étivg review of the -'i_rfx‘iﬁa?]- o

order and if the Commission fails to exercise administrative reyi'ewo'_n’ its own

One c'opylf-é-fanyﬂPetiti(vm or Answ-er filed ml_ls'fjb_e' served on each party of x-‘e.coi'd.,:
with proof of service as required by WAC 480-07-150(8) and (9)- An Original

and nine (9) copies of any _Pet‘i't'i.o'n‘ or A_nsWel_‘ must be filed by mail »d.e]ii{éry to: -

Attn: David W. Dﬁu’mer, Executive Director and Secretary
Washi-ngtoh Utilities and Transportation Commission »
P.0. Box 47250 S |

- Olympia, Washington 98504-7250

quirements:fora .. -

fter service of .

i



