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I. IDENTIFICATION OF WITNESS
Q.
PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS ADDRESS.

A.
My name is Renée Albersheim.  I am employed by Qwest Corporation ("Qwest"), as a Staff Advocate.  I am testifying on behalf of Qwest.  My business address is 1801 California Street, 24th floor, Denver, Colorado, 80202.

Q.
Are you the same RenÉe Albersheim that submitted direct testimony on October 8, 2008?

A.
Yes, I am.

II. PURPOSE OF TESTIMONY

q.
what is the purpose of your testimony?

A.
The purpose of my testimony is to respond to the direct testimony of Charter witnesses Cosway, Giaminetti and Starkey related to Disputed Issues Nos. 1, 2, 3, 4, 5, 6, 6b, 7 and 8.  

Q.
First, can you make a general observation regarding the testimony of Charter’s witnesses on the issues in Section 5 of the Interconnection Agreement?

A.
Yes.  Mr. Starkey stated several times in his testimony that he was not a lawyer, and he had to consult counsel regarding the issues he was covering.  In Qwest’s view these are issues that are both legal issues and issues that directly and immediately impact how the companies do business with each other.  These issues all relate to how companies do business with each other, and whether or not they are more or less likely to have to litigate disputes.  Increased litigation means increasing the cost of doing business.  Not just in these difficult financial times, but at all times, Qwest considers it prudent to find ways to reduce the cost of doing business, and one way to do that is to establish contracts with its customers that reduce the likelihood of litigation costs.  All of the issues in Section 5 can be tied back to that core business consideration.

III. ISSUE 1 – DISCONNECTING SERVICE 

Q.
What is the primary point of disagreement regarding ISsue 1?

A.
The primary issue here is whether or not Qwest can disconnect Charter services for non-payment of undisputed bills without first obtaining permission of the Commission.  Charter would like to insert the Commission into this process, giving Charter the opportunity to delay disconnections for non-payment.

Q.
how does ms. Giaminetti present charter’s position on this issue?

A.
Ms. Giaminetti presents this as an issue about termination of the agreement.
  That is not an accurate presentation of the issue.  Paragraphs 5.4.3 and 5.13.1 are about the disconnection of service for non-payment.  The agreement is not terminated by these actions.  

Q.
Ms. Giaminetti claims that Qwest’s language permits “unilateral disconnection of service”.
  Is that accurate?

A.
No.  Qwest’s language permits disconnection of service only for non-payment of undisputed amounts.  If Charter disputes the charges it has received from Qwest, Qwest cannot disconnect for non-payment.  Qwest can only disconnect if Charter has not paid its bills, and Charter has not disputed the bills.  

Q.
Ms. Giaminetti is concerned that some subscribers “might lose service altogether.”
  what does the agreement allow charter to do in order to prevent subscribers from losing service?

A.
Charter can make timely payments for service to Qwest, or Charter can dispute the charges it receives from Qwest.  If Charter takes either action, Qwest cannot disconnect for non-payment, and thus cannot cause Charter subscribers to lose service altogether.

Q.
In her testimony, Ms. Giaminetti describes the purpose of interconnection.
  Do the parties disagree about the purpose of interconnection?

A.
No.  Ms. Giaminetti also describes the fundamental obligations of the parties.
  What Ms. Giaminetti leaves out of her discussion is Charter’s obligation to pay Qwest for the services it receives from Qwest.  Ms. Giaminetti frames her arguments in a discussion about termination of the agreement.  As I have said, Qwest is not terminating the agreement.  Qwest is terminating services because bills have not been paid.  That is the crux of the issue here.  Charter wants Commission intervention to prevent Qwest from taking appropriate actions when Charter does not pay for services, and Charter does not dispute that the payments are owed.

q.
Ms. Giaminetti claims that charter’s proposal will “ensure that end user customers of either party are not adversely affected by a bill dispute.”
  is that true?

A.
No.  The language at issue in paragraphs 5.4.3 and 5.13.1 deals with undisputed bills.  If Charter disputes the charges, then these paragraphs do not apply.  Paragraph 5.4.3 begins:

The Billing Party may disconnect services for failure by the billed Party to make full payment with sixty (60) Days following the payment due date, less any good faith disputed amount as provided….(Emphasis added)

Thus the paragraph only applies to undisputed bills.  And paragraph 5.13.1 states:


If either Party defaults in the payment of any amount due hereunder, or if either Party violates any other material provision of this Agreement, and such default or violation shall continue for thirty (30) Days after written notice thereof, the other Party may seek relief in accordance with the Dispute Resolution provision of this Agreement. (Emphasis added)

The language on dispute resolution is contained in section 5.18.  That language is not at issue in this proceeding.  Billing disputes are not the issue.  The issue pertains to non-payment of undisputed bills.   

Q.
Ms. Giaminetti claims that Charter’s language is “consistent with the practice in the industry, and the actual experience of both parties.”
  Is Charter’s language consistent with Qwest’s experience?

A.
No.  Qwest has disconnected the service of carriers that have not paid their undisputed bills.  Therefore with regard to Qwest, Ms. Giaminetti’s claim is not accurate.  In fact, the practice of the industry in Washington is consistent with Qwest’s experience.

Q.
So what can charter do to ensure that “Washington consumers will not be harmed.”

A.
Charter can make timely payments to Qwest, or Charter can raise good faith disputes if it believes Qwest’s bills are not correct.

Q.
What is your recommendation to the commission regarding the language for disconnecting service in sections 5.4.3 and 5.13.1?

A.
It is my recommendation that this Commission approve Qwest’s language for disconnecting service when undisputed bills are not paid on time.

IV. ISSUE 2 – BACKBILLING

Q.
What is the disagreement between qwest and charter regarding backbilling?

A.
Qwest and Charter disagree regarding the time period for which back-billing should be permitted under the interconnection agreement.  Qwest’s language allows for a two year back-billing period.  Charter wishes to change the back-billing period to one year.

Q.
Ms. Giaminetti mentions the FCC’s two year time period for back-billing.
  Does she provide any evidence or support for the notion that the FCC’s two year time period is not permissible?

A.
No.  Ms. Giaminetti’s argument concentrates on Charter’s desire to resolve business disputes quickly.  This issue is not about business disputes.  It is about billing.  Qwest might discover that it has failed to bill Charter for services that Charter has received from Qwest.  Charter’s language would prevent Qwest from recovering more than one year of billing for those services.  The same limitation would exist if Qwest were to discover that it had over-billed Charter.  Charter has provided no evidence why either party should not be properly compensated for services rendered within the two year time period permitted by the FCC.

Q.
Are there other provisions in the contract dealing with business disputes between the parties?

A.
Yes.  Charter and Qwest have agreed to language in Section 5.18 that allows either party to take a dispute to the FCC, to a state Commission, or to court.  If Charter brings a dispute with Qwest to any one of these forums, provisions are available for Charter to seek expedited consideration of the dispute.  It is notable that this section includes timetables that are intended to produce speedy resolution of these disputes via negotiations of the parties.  It provides for dispute resolution by another body if these negotiations fail.  The point is that Charter’s concern for speedy resolution of business disputes is directly addressed by the interconnection agreement.

Q.
If Charter disagrees with a back-billed amount, is charter required to pay no matter what?

A.
No.  As with any bill, Charter may dispute the bill.  Charter may prove to Qwest that Qwest’s back billing is in error.  If, through the dispute process, Qwest is able to demonstrate that the back-billing is correct, Charter would then need to pay Qwest.  If Charter is still not satisfied, then Charter may invoke the dispute provisions of the interconnection agreement as discussed above.

Q.
What is your recommendation to the commission regarding the language for Back-billing in sections 5.4.4.3 and 5.4.10?

A.
The Commission should approve Qwest’s language permitting a two-year time period for back-billing.

V. ISSUE 3 - DEPOSITS

Q.
What is in dispute between Qwest and Charter with regard to Deposits?

A.
Qwest’s language permits Qwest to seek additional deposits from Charter if there are material changes to Charter’s financial condition.  Charter seeks to make the deposit requirement reciprocal.

Q.
Ms. Giaminetti predicates her position on the possibility that “Charter will have a basis to bill Qwest for terminating traffic or for some other function that charter undertakes in conjunction with the exchange of traffic.”
  Has charter billed qwest for any services to date?

A.
No.

Q.
Is there any certainty that Charter will bill qwest for terminating traffic?

A.
No.  There are issues in this arbitration that could have some impact on the services for which Charter may bill Qwest. Qwest witness William Easton is responding to Charter’s proposals on these issues. 

Q.
Does Ms. Giaminetti define the “some other function” that charter might bill Qwest for?

A.
No.  It is not possible to respond to such a nebulous claim.  I am not aware of anything else that Charter could bill Qwest for.

Q.
Are you aware of any plans by qwest to purchase services from Charter under this contract?

A.
No.  At this time, Qwest does not purchase services from Charter, and I am not aware of any plans to make any purchases in the future under this interconnection agreement.

Q.
Charter also proposes language limiting deposit amounts to net monthly charges.  Is Qwest ever likely to owe more to Charter than Charter owes to Qwest, given the facts discussed above?

A.
No.  Thus, Charter’s proposal to limit deposits contradicts Charter’s position that it should be allowed to demand deposits from Qwest.

Q.
What is your recommendation to the commission regarding the language for Deposits in sections 5.4.5, 5.4.6 and 5.4.7?

A.
The Commission should approve Qwest’s language permitting Qwest to seek additional deposits from Charter.

VI. ISSUE 4 – INSURANCE

Q.
What is the issue between the parties regarding insurance?

A.
Qwest’s contract language requires the application of a minimum industry rating of A-VII for financial viability for insurance carriers under this agreement.  Charter proposes that the phrase “in good standing” be used instead.  

Q.
Does Ms. Cosway define “In Good Standing”?

A.
No.  Ms. Cosway does not define “in good standing.”  She provides no qualitative or quantitive measure that can give Qwest some indication of the financial viability of an insurance carrier that is “in good standing.”

Q.
Does Ms. Cosway provide an industry standard basis for “in good standing?”

A.
No.  Qwest has no way to compare “in good standing” as a measure of an insurance carrier’s financial viability as compared to other insurance carriers.

Q.
Ms. Cosway claims that there is “no need to specify Insurance requirements” as qwest proposes.
  Does Qwest agree?

A.
No.  Qwest needs some assurance that Charter’s insurance carrier(s) will be able to pay any claims that arise under this agreement.  The Best’s rating gives Qwest specific details regarding an insurance carrier’s financial viability, and thus its ability to pay.
   This provides a qualitative, industry-standard measure that gives Qwest the assurance that any claims that must be paid by Charter’s carrier will be paid.  

Q.
Ms. Cosway states that “Charter has every incentive to maintain adequate insurance.”
  Does ms. Cosway provide any specifics regarding what “adequate insurance” is?

A.
No.  Ms. Cosway does not define adequate insurance.  She does not relate adequate insurance to the financial viability of Charter’s chosen carrier(s).  She provides no specifics that Qwest can measure against any industry standard that gives Qwest any assurance that Cosway’s carrier will be able to pay claims.  In fact when given the opportunity in discovery to provide clarity, Charter did not do so.
  In essence, Ms. Cosway expects Qwest to trust Charter’s judgment in its choice of carrier(s).  

Q.
Ms. Cosway states that Charter’s “freedom to choose among different providers should not be unreasonably constrained by Qwest.”
  Is Qwest unreasonably constraining Charter’s ability to choose its insurance carrier(s)?

A.
Not at all.  Qwest’s A-VII standard is a minimum standard.  Best’s A ratings range from A-I to A-XV.  There are also ratings above A, including A+ and A++.  A search of carriers on Best’s website with ratings of A and above produces 102 pages of carriers, with 20 carriers on each page.  Thus Charter has numerous carriers to choose from, and can hardly be considered unreasonably constrained.  This wide range of carriers and the fact that the rating Qwest has chosen is not the highest rating negates Ms. Cosway’s contention that Qwest requires Charter only do business with the “best of the best”.

Q.
Ms. Cosway claims that because Charter is a facilities based CLEC, “there will be no leasing of undbundled network elements.”
  Does this have any bearing on an insurance carrier’s ability to pay claims?

A.
No.  What facilities are insured has no bearing regarding whether claims for damage to those facilities can or will be paid.  Ms. Cosway’s implication is that because Charter is not leasing all possible facilities from Qwest, that Qwest’s risk is somehow reduced.  This reasoning is faulty on two levels.  First it assumes that the facilities in question are somehow less valuable, but it also assumes that this has some relationship to whether or not claims will be paid.  The fact is, Charter is leasing facilities from Qwest, and those facilities must be covered for damage caused by Charter.  The Section at issue in this contract pertains to whether Charter’s chosen insurance carrier will be able to cover such claims.  

Q.
Ms. Cosway claims that Charter is not likely to collocate in a Qwest Office.
  Does this have any relevance to the ability of Charter’s insurance carrier(s) to pay claims to qwest?

A.
Again, no.  Whether or not Charter chooses to collocate is irrelevant to Charter’s insurer’s ability to pay claims.  Once again, Ms. Cosway’s implication is that there is less risk to Qwest if Charter is not collocated in Qwest’s central offices.  The salient point is whether any claims will be paid, not where the damage causing those claims occurs.  It should be noted that Ms. Cosway states in the same breathe that, “there could be a limited situation where Charter collocates in a Qwest office.”
  Given that possibility, Ms. Cosway’s argument is thus negated.

Q.
Is a best’s rating of A-VII the only minimum standard that Qwest is willing to use to measure an insurer’s financial viability?

A.
No.  Qwest offered Charter several alternatives, none of which were accepted.  These alternatives included:

· Self insurance – Qwest will allow a carrier to self-insure as long as the carrier maintains a minimum net worth of $50 Million.

· Captive Insurance – Charter may use a captive insurance company as long as the company maintains $10 Million in assets.

· Qwest is willing to accept an insurer with a Standard & Poor’s rating of BBB.

These minimum standards are not plucked out of thin air.  These standards are based on guidelines provided by Marsh, which is an independent company that provides financial analysis of insurers.

Q.
What is your recommendation to the commission regarding the language for Insurance in section 5.6.1?

A.
The Commission should agree that a minimum standard Best’s rating of A-VII is reasonable, and this Commission should approve Qwest’s language regarding insurance.

VII. ISSUE 5 – LIMITATION OF LIABILITY

Q.
What Are the issues with regard to limitation of liability?

A.
There are several issues: whether the exceptions to limitations on liability should be broadened; whether or not there should be limitations on damages; and whether or not liability standards for listings should be changed for Charter.

A. Gross Negligence

Q.
Mr. Starkey claims that allowing gross negligence to be included in determination of liability creates “additional incentive for both parties to ensure that their acts…are reasonable and appropriate.”
  Do You agree?

A.
No.  “Gross Negligence” is a legal term of art.
  Of course Qwest trains its employees to behave according to standards of corporate conduct, and Qwest trains employees to perform their respective job functions.  Beyond asking employees to exercise common sense, it is not possible to provide training on how to avoid gross negligence.  There are no hard and fast rules regarding whether or not a person has acted in a grossly negligent matter.  That determination can only be made in a legal proceeding.  Adding gross negligence to a determination of liability increases the likelihood of litigation, because it will be necessary to determine whether or not gross negligence has occurred.

Q.
Has this commission ruled on the issue of gross negligence previously?

A.
Yes.  The Commission agreed to add “gross negligence” to the exceptions for limitations on liability.

Q.
If the commission has already ruled in favor of adding Gross negligence to the exceptions to limitations on liability why is qwest coming back to the commission to ask for a different result now?

A.
Qwest believes this finding is inconsistent with the position the Commission took on the issue of indemnity, and Qwest hopes to persuade the Commission that its reasoning on that issue (which Charter has raised again as issue 6 in this proceeding) should apply to the exceptions on limitations to liability.  In the 271 case, the Commission found that indemnification should be limited to failure to perform under that agreement.
   The Commission re-affirmed this position in its order on reconsideration.
  Qwest believes that if indemnification, which is the compensation for loss or damage, should not include “gross negligence”, then liability should also not include “gross negligence.”   Otherwise, Qwest faces the prospect of litigating the issue of whether gross negligence has taken place under the liability terms of the contract, even though gross negligence does not apply under the indemnity terms of the contract.

Q.
What does qwest ask of the commission regarding the language for Section 5.8.4?

A.
Qwest asks the Commission to accept Qwest’s proposed language for Section 5.8.4, and exclude “gross negligence” from the exceptions to limitations on liability.

B. Damages

Q.
Mr. Starkey argures that damages should be expanded to include “actual, direct damages.”
  Do You believe that is appropriate?

A.
No.  Again, this opens the door to further litigation, as it would then be necessary to litigate the question of the scope and amount of damages, increasing costs to both parties since they must pay to litigate the question.  There is no practical business need to incur such litigation costs.  Qwest is also concerned that Charter’s language is an expansion of liability that exposes Qwest to the risk of having to defend against higher claims.

Q.
Mr. Starkey claims that without this provision, Charter faces the possiblity of not collecting full compensation for damages it may suffer.
  Do You agree?

A.
No.  Mr. Starkey’s argument presumes that Charter has equal or greater facilities at risk compared to Qwest, because Charter does not lease UNEs or resell Qwest services.
  That assumption is flawed.  No matter where it takes place, Charter is entering Qwest facilities in order to connect to Qwest’s network, not the other way around.  And as I noted in the discussion of insurance above, Charter admits that it may collocate in Qwest’s central offices.  Qwest has no plans to collocate in similar Charter facilities.

Q.
Mr. Starkey presents a hypothetical fiber cut to illustrate his theory that Charter may not recover full damages from Qwest.
  Is Mr. Starkey’s hypothetical plausible?

A.
No.  It is not likely that Qwest will cut a Charter fiber in the process of interconnecting Charter to Qwest’s network.  Qwest witness Phillip Linse will discuss the technical reasons why this is not likely.  Taking a broader view, damages are to be considered in the context of actions taken by the parties within this interconnection agreement.  If Qwest were to cut a Charter fiber, it is more likely to take place outside the context of activities associated with interconnection.  For example, Qwest might cut a fiber while digging to place its own fiber.  That is not an activity associated with interconnection, therefore the terms of the interconnection agreement will not apply to that situation.

Q.
Does Charter ever specifically describe what it believes would be included in “actual direct damages”?

A.
No, not clearly, and that is one of the problems with their proposal.  Qwest believes that Charter is trying to expand the measure of damages to include things such as lost revenue, employee overtime, or anything else that Charter might consider bringing to litigation over the measure of damages for a particular incident.  No other CLEC is entitled to such a calculation of damages under any other ICA.  Qwest believes that Charter’s language puts Qwest’s at risk out of proportion to any failure Charter could experience.  
Q.
What is your recommendation to the commission regarding the language for damages in section 5.8.1?

A.
The Commission should adopt Qwest’s language regarding the calculation of damages.

C. Listings

Q.
What is the issue regarding liability and listings?

A.
Qwest includes language in its interconnection agreement that states explicitly that liability for listings is found in the tariff(s) that govern listings.  Charter proposes to delete that language.

Q.
Mr. starkey claims that Qwest’s proposal is open-ended and ambiguous.
  Do You agree?

A.
No.  In fact the opposite is true.  Qwest’s tariffs govern the rates and terms for directory listings.
  Leaving out language referencing the tariffs implies that the rates and terms for listings are governed by the interconnection agreement, though there is no language to that effect.  It is not appropriate for Charter to receive terms for directory listings that are different from all other carriers.  It is also not appropriate to impose obligations in an interconnection agreement on a service that is governed by a tariff.  Qwest is willing to make reference to the Washington Exchange and Network Services Tariff, sections 2.4.4 and 5.7.1 (E and F) in this paragraph in order to address Charter’s concerns about ambiguity.

Q.
Is ambiguity Charter’s only concern?

A.
 No.  Mr. Starkey admits that Charter wants to ensure that actual direct damages cover damages related to errors in the provisioning of directory listings.
  It is apparent that Charter wishes to expand its ability to collect damages beyond what is permitted by the tariff and beyond what can be collected by other CLECs or other end users.  Thus Charter’s language gives it preferential terms over all other Qwest customers.

Q.
What is your recommendation to the commission regarding the language referencing a tariff in section 10.4.2.6?

A.
The Commission should adopt Qwest’s language regarding the reference to the tariff governing directory listings.

VIII. ISSUE 6 – INDEMNIFICATION

Q.
The crux of this issue is indemnification.  What does it mean to indemnify?

A.
To “indemnify” means to compensate a victim for loss.

Q.
Mr. Starkey claims that the changes charter has made to the language on indemnification in order to introduce the concept of contributory negligence to the contract?
  Is that really the result of charter’s changes?

A.
No.  While a finding of contributory negligence may result from litigation on indemnification, the real result of Charter’s changes is to expand the scope of indemnification.  Charter introduces the concepts of negligence, gross negligence and willful misconduct as acts requiring indemnification.  Qwest’s language limits indemnification to acts to breach or failure to perform under the interconnection agreement.  

Q.
So what are the real impacts of charter’s proposed changes?

A.
Once again, Charter’s language changes increase the likelihood that there will be litigation.  It will be necessary to determine if negligence, gross negligence or willful misconduct has taken place.

Q.
Has this Commission ruled on this issue previously?

A.
Yes.  As I noted in my direct testimony, and in the discussion of liability above, this Commission agreed with Qwest’s position that concepts of negligence should not be introduced into a discussion of indemnification for breach of an interconnection agreement.

Q.
Did Charter’s Direct testimony address Qwest’s concerns regarding creation of definitions in this section of the contract?

A.
No.  Charter did not.  In my direct testimony I raised Qwest’s concern that Charter proposes to create formal definitions for this section of the contract when these terms are used elsewhere and may have a different meaning.  

Q.
Can you provide examples of sections in the contract that contain the same terms that charter proposes to define within the indemnification section?

A.
Yes.  The words “claim” and “loss” appear in several sections of the contract.  The word "claim" can be found in Sections 5.6.1.2, 5.9.1.1, 5.9.1.2, 5.9.2.1, 5.10.2, 5.18.1, 5.18.2, 5.20.1, 5.23.1, 9.3.5.4.1, 9.5.4.2.1, 10.3.6.3, 10.6.2.9.1.  The word "loss" can be found in Sections 5.8.1, 5.9.1.1, 5.9.1.2, 5.10.2, 5.20.1, 10.6.2.9.1, 11.17.

Q.
What is the problem with creating definitions for terms in one section of the agreement when the same words are used elsewhere in the agreement?

A.
The problem is this creates the potential for confusion.  Even though all of the references I cited above use the words in lower case, interpreters of the contract may well wonder if the definitions in the indemnity section should or should not be applied when the same word is used elsewhere.  There is no reason to create this kind of confusion, and there is no need to create definitions for words in the indemnity section of the contract that have the potential to impact other sections of the contract.

Q.
What is your recommendation to the commission regarding the language on Indemnification in sections 5.9.1, 5.9.1.1 and 5.9.1.2?

A.
The Commission should adopt Qwest’s language for indemnification.

IX. ISSUE 6b – INDEMNIFICATION AND SETTLEMENT

Q.
What is the issue between Qwest and charter regarding indemnification and settlement?

A.
The issue is whether Charter may use the language of the contract to force Qwest to make an unreasonable choice – accept a bad settlement offer or pay for ongoing legal proceedings.

Q.
Mr. Starkey claims that “Charter’s language is preferred because it aligns the interests of each party, and promotEs the acceptance of reasonable settlement offers.”
  Do You agree?

A.
No.  What may be a reasonable settlement to one party may not be reasonable to the other.  Charter’s language provides no room for this potential difference.

Q.
Can you provide examples of the kind of problems that Charter’s language can cause?

A.
Yes.  One problem is that the issue of whether a party is in fact indemnified may not be resolved until the conclusion of the litigation.  So, for example, Charter and Qwest are sued by a Charter end-user.  Charter could dispute its duty to indemnify because it claims the injury was caused by a Qwest employee’s negligence.  Under Charter’s proposed language, Charter is required to defend the case even if it disputes the duty to indemnify.  If the end user makes a settlement offer for say $1,000,000.00, Charter could sign off on this offer and then Charter’s language puts the onus on Qwest to accept the offer.  If Qwest feels the offer is unreasonable, then Qwest must handle the defense at its own cost.  This would be so even if the issue of indemnity is a separate claim that will not be resolved until the end of the litigation.  This puts Qwest in an untenable position.

Q.
Are there other potential drawbacks to Charter’s language?

A.
Yes.  As another example, there could be a non-monetary attribute of the settlement that Qwest does not agree with, such as attributing the blame to Qwest for the loss being indemnified.  Qwest is left with a Catch-22 decision, either accepting blame or paying to defend.  Charter’s language provides no requirement for Charter to negotiate a settlement that is reasonable to Qwest.

Q.
What makes Qwest’s language more reasonable regarding indemnification and settlement?

A.
Qwest’s language more accurately reflects the allocation of risk between the indemnified and indemnifying parties.  Charter’s language in the examples provided above denies Qwest input on the settlement except for the decision to approve or disapprove.  If Qwest disapproves, then Qwest is forced to pay the costs of litigation.  The law already addresses the issue of whether rejection of a settlement is reasonable, as Charter could sue Qwest for bad faith and, if successful, could recoup its litigation costs and any extra exposure it faces.  Charter’s language switches the risk to the indemnified party, forcing this party to choose between accepting an unreasonable settlement or paying the costs of litigation.  

Q.
What is your recommendation to the Commission with regard to the language pertaining to indemnification and settlement in section 5.9.2.3?

A.
This Commission should agree that Charter’s language places an unfair burden upon Qwest with regard to settlements, and should choose Qwest’s language for the Interconnection Agreement.

X. ISSUE 7 – INDEMNIFICATION AND INTELLECTUAL PROPERTY

Q.
What is the primary issue between the parties on section 5.10?

A.
The primary issue is Charter’s desire to add the phrase “or with knowledge” to the paragraph.

Q.
Mr. Starkey claims that there should be no indemnification for intellectual property infringement without knowledge.
  Do You agree?

A.
No.  While that argument may seem logical on its face, what it does is add a level of uncertainty to indemnification.  As with the language changes proposed elsewhere in this interconnection agreement, the determination of knowledge becomes a matter for litigation.  It will be necessary to resolve ‘who knew what and when did they know it.’  And it will be necessary to determine if that knowledge can be attached to the alleged infringement.  

Q.
What is your recommendation to the Commission with regard to the language pertaining to indemnification and Intellectual Property in section 5.10?

A.
This Commission should agree that Charter’s language creates ambiguity with regard to proving knowledge, and should choose Qwest’s language for the Interconnection Agreement.

XI. ISSUE 8 – WARRANTIES

Q.
Mr. Starkey claims that the issue here is Qwest proposes vague ambiguous language on warranties while charter’s proposal is direct and unambiguous?
  Do you agree?

A.
No.  In fact the opposite is true.  Charter proposes to reference Washington rules within the language on warranties.  The problem is that some of the rules Charter includes apply to retail transactions and not wholesale.  Including them in this ICA creates ambiguity for everyone.  Which rules will apply to this contract?  Is it appropriate to apply retail rules to a wholesale contract?  Qwest believes that this addition creates unnecessary complications to very specific language that makes it clear the parties agree to “disclaim any express or implied warranties to one another.”

Q.
Do you agree with Mr. Starkey’s contention that removal of qwest language that all products are provided “as is” does no harm to Qwest because the parties have already agreed there are no implied warranties?

A.
No.  First, Mr. Starkey defends his position by stating that this protection already exists in a WA statute.  That is contradictory to the notion that Mr. Starkey feels it is necessary to include a reference to rules in the same paragraph in order to clarify Qwest’s obligations to Charter.  Second, Qwest’s language adds clarification to the statement in the sentence above.  Mr. Starkey claims that Qwest’s proposal is ambiguous.  It is contradictory to claim that adding the statement that products are provided “as is” is somehow ambiguous, especially if the parties agree that there are no implied warranties.

Q.
Mr. Starkey claims that Qwest’s statement that all products are provided “as is” is derived from the Uniform Commercial Code “UCC” and is therefore not appropriate for this contract.
  Do you agree?

A.
No.  The derivation of the sentence is irrelevant.  Whether or not this language resides in the UCC is irrelevant.  The parties are not concerned about whether or not the UCC governs this contract.  The issue here is that there be explicit language ensuring that there are no warranties, express or implied, in this particular interconnection agreement.

Q.
What is your recommendation to the Commission with regard to the language Warranties in section 5.11?

A.
This Commission should agree that Qwest’s language more clearly and properly states that there are no express or implied warranties in this agreement.

XII. CONCLUSION

Q.
Please Summarize Your testimony.

A.
Charter’s proposed changes to Section 5 of the interconnection agreement create ambiguity in the contract.  This increases the potential for disputes regarding each party’s execution of the terms of the contract.  This in turn increases the likelihood that Qwest and Charter will have to come to this Commission to resolve those disputes.  Qwest believes it is good business to execute a contract with concrete terms that are not likely to result in disputes.  Qwest believes it is in everyone’s interest that this Commission approve Qwest’s proposals for Section 5 of the interconnection agreement between Qwest and Charter.

Q.
Does this conclude your testimony?

A.
Yes.
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